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628.  The  subject  of  warranties  is  dealt  with  in  sects.  33  Express 
to  41,  inclusive,  of  the  Marine  Insurance  Act.     This  work  g^^^fy^ 
devotes  one  chapter  to  Express  Warranties,  another  to  Implied  Definition  of 
"Warranties,  and  a  third  to  the  subject  of  Illegality  of  the  vJaraaSy.^ 
Risk,  which  the  Act  treats   as   a  part  of  the  subject  of 
warranties,  by  laying  down  that  there  is  an  implied  warranty 
as  to^the  legality  of  the  adventure. 

As  to  warranties,  generally,  the  thirty-third  section  of  the 
Act  provides  as  follows  : — 

(1)  A  warranty,  in  the  following  sections  relating  to 
warranties,  means  a  promissory  warranty,  that  is  to  say,  a 
3e2 
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Sect.  628.  warranty  by  which   the   assured  undertakes   that  some 

particular  thing  shall  or  shall  not  be  done,  or  that  some 
condition  shall  be  fulfilled,  or  whereby  he  affirms  or 
negatives  the  existence  of  a  particular  state  of  facts. 

(2)  A  warranty  may  be  express  or  implied. 

(3)  A  warranty,  as  above  defined,  is  a  condition  which 
must  be  exactly  complied  with,  whether  it  be  material  to 
the  risk  or  not.  If  it  be  not  so  complied  with,  then,  subject 
to  any  express  provision  in  the  policy,  the  insurer  is 
discharged  from  liability  as  from  the  date  of  the  breach 
of  warranty,  but  without  prejudice  to  any  liability  incurred 
by  him  before  that  date. 

The  thirty-fourth  section  also  applies  to  warranties 
generally,  and  deals  with  excuses,  whether  valid  or  invalid, 
for  non-oompliance. 

It  is  in  the  following  terms  :— 

(1)  Non-compliance  with  a  warranty  is  excused  when, 
by  reason  of  a  change  of  circumstances,  the  warranty 
ceases  to  be  applicable  to  the  circumstances  of  the  con- 
tract, or  when  compliance  with  the  warranty  is  rendered 
unlawful  by  any  subsequent  law  (o). 

(2)  Where  a  warranty  is  broken,  the  assured  cannot 
avail  himself  of  the  defence  that  the  breach  has  been 
remedied,  and  the  warranty  complied  with,  before  loss(i). 

(3)  A  breach  of  warranty  may  be  waived  by  the 
insurer  (c). 

The  thirty-fifth  section  takes  up  the  subject  of  express 
warranties  in  particular,  and  provides  as  follows : — 

(1)  An  express  warranty  may  be  in  any  form  of  words 
from  which  the  intention  to  warrant  is  to  be  inferred. 

(2)  An  express  warranty  must  be  included  in,  or 
written  upon,  the  policy,  or  must  be  contained  in  some 
document  incorporated  by  reference  into  the  policy, 

(3)  An  express  warranty  does  not  exclude  an  implied 
warranty,  unless  it  be  inconsistent  therewith. 

As  provided  by  sect.  33,  sub-seot.  1,  of  the  Act,  a  warranty 
may  either  allege  the  existence  of  some  fact  or  state  of  things 

(a)  See  it\fra,  §  636.  (ol  Infra,  ^  690. 

{*)  Infra,  {688, 
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at  the  time,  or  previous  to  the  time,  of  making  the  policy :  Sect.  628. 
as,  that  the  thing  insured  is  neutral  property,  that'  the  ship 
is  of  such  a  force,  that  she  sailed  on  such  a  day,  or  was  all 
well  at  such  a  time ;  or  it  may  undertake  for  the  happening 
of  future  events,  or  the  performing  of  future  acts :  as,  that 
the  ship  shall  sail  on  or  before  a  given  day,  that  she  shall 
depart  with  convoy,  that  she  shall  he  manned  with  such  a 
complement  of  men,  &c.  {d). 

629.  It  is  a  fixed  and  long-established  rule  that  nothing  Express 

can  amount  to  an  express  warranty — i.e.,  to  an  explicit  con-  must^be^^^ 

dition,  on  the  literal  truth  of  which  the  validity  of  the  contract  ^"**^''  °" 

.  .  the  face  of 

depends — unless  it  be  inserted  m  writing  on  the  face  of  the  the  policy. 

poHcy,   or  in    some    document  incorporated    therewith  by 

reference. 

For  instance,  a  written  paper  stating  that  the  ship  "mounts 
twelve  guns  and  twenty  men  "  was  held  not  to  be  an  express 
warranty  to  that  effect,  though  it  was  wrapped  up  with,  and 
enclosed  in,  the  policy  when  brought  to  the  underwriters  for 
subsoription  (e) ;  and  the  decision  was  the  same  with  regard 
to  a  similar  paper,  even  though  wafered  to  the  policy  at  the 

(4)  1  Marshall,  Ins.  363.     In  the  («)  Pawson  v.  Bamevelt  (1779),  1 

former  case  Marshall  terms  thestipu-  Dougl.  12,  n. ;  accord.  Higginson  v. 

lation   an    affirmative,    and    in    the  Dall  (1816),   13  Mass.  96.      It  was 

latter  a   promissory  warranty  ;    but  recently  held  by  the  Court  of  Appeal 

the    distinction     between    the    two  that  parol  evidence  could  he  given 

classes  is  one  rather  of  form  than  to  connect    a    document  with    the 

substance,  many  warranties  that  are  envelope  in  which  it  was  sent,  and 

in  form  affirmative  being  in  fact  also  that   the   two   together  formed  one 

promissory,    as    e.g.,   the  warranty  memorandum  within  the  meaning  of 

that  the  ship  is  neutral  not  only  the  Statute  of  Frauds.      Pearce  v. 

affirms  that  she  is  so  at  the  date  of  Grardner,  [1897]  1   Q,.   B.   688 ;  cf. 

the  policy,  but  also  engages  that,  as  Boydell   v.   Drummond    (1809),    11 

far  as  depends  on  the  assured,  she  East,  142.   In  Edwards  ».  Aberayron 

shall  continue    neutral    throughout  Mutual  Ship  Ins.  Society  (1876),  1 

the  duration  of  the  risk :  see  sect.  36  Q.  B.   D.    563,    Pollock,    B.,    and 

of  the  Act.     The  Act  ignores  Mar-  Brett,  J.,  expressed  the  view  that 

shall's  distinction  by  applying  the  parol  evidence  is  admissible  to  show 

term     "promissory    warranty"    to  what  documents  were  intended  by 

both  classes :  see  sect.  38,  sitpra.  the  parties  to  form  one  contract  of 

insurance.     Hid.,  pp.  686,  588. 
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No  matter 
whereabouts. 


Sect.  629.  time  of  subsoribing  (,/).  It  is,  however,  now  the  regular 
practice  5f  those  engaged  in  the  business  of  insurance  to  have 
clauses  containing  warranties  printed  on  slips  of  paper,  which 
are  fastened  with  gum  to  the  policy;  and  it  is  submitted  that, 
in  view  of  this  practice,  the  ruling  in  Bize  v.  Fletcher  would 
not  now  be  followed  {g). 

But  although  it  is  absolutely  essential  that  an  express 
warranty  should  be  written  somewhere  or  other  on  the  face  of 
the  policy,  or  in  some  document  incorporated  therewith,  yet 
it  need  not  be  written  in  the  body  or  printed  part  of  the 
policy  ;  it  may  be  in  the  margin  or  at  the  foot,  and  written 
either  in  the  usual  way  or  transversely  (h) .  As  is  recognized 
in  sect.  35  (2)  of  the  Marine  Insurance  Act,  there  are  cases 
in  which,  by  distinct  reference  in  the  policy,  a  document 
which  is  extrinsic  to  it  wiU  be  considered  as  incorporated 
with  the  contract,  and  its  literal  fulfilment  be  as  strictly 
enforced  as  though  it  were  actually  inserted  in  writing  on 
the  face  of  the  instrument  («). 

Whether  a  rule  of  a  mutual  insurance  association,  incor- 
porated into  the  policy,  amounts  to  a  warranty  depends  on 
the  nature  of  the  rule.  A  rule  that  ships  were  not  to  sail 
from  certain  ports  within  certain  dates  was  held  to  be  a 
warranty ;  while  in  the  same  ease  the  Court  said  that  another 
rule,  providing  that  a  vessel  beaching  before  or  after  a  speci- 


Or  referred 
to  in  the 
polioy. 


(/)  Bize  )).I'letoher(1779),  \  Dougl. 
12,  n. ;  followed  in  G-oddard  v.  East 
Texas  Fire  Ins.  Co.  (1886),  67  Texas, 
69  ;  60  American  R.  1. 

(j)  See  Lord  Halsbury's  judg- 
ment in  Bensaude  v.  Thames  and 
Mersey  Mar.  Ins.  Co.,  [1897]  A.  0. 
612.  In  Goddard  v.  East  Texas 
Eire  Ins.  Co.,  supra,  the  Supreme 
Court  of  Texas  held  that  a  slip 
fastened  with  gum  to  a  fire  policy 
did  not  form  part  of  the  policy. 

(A)  Kenyon  -a.  Berthon  (1778),  1 
Dougl.  12,  u. ;  Blaokhurstv.  Cookell 
(1789),  3  T.  R.  360. 

(i)  Fittegrew  «.  Fringle  (1832),  3 


B.  &  Ad.  314 ;  Graham  v.  Barras 
(1834),  6  B.  &  D.  1011.  The  rule 
was  established  in  the  older  cases  of 
Routledge  v.  Burrell  (1789),  1  H.  Bl. 
265,  and  Wood  v.  Worsley  (1795),  2 
H.  Bl.  674,  and  6  T.  R.  710  ;  -S.  6'., 
which  were  cases  on  fire  policies. 
Quare,  whether  a  clause  of  warranty 
indorsed  on  the  back  of  the  polioy, 
unless  signed  by  the  initials  of  the 
parties,  or  referred  to  in  the  body  of 
the  instrument,  would  be  operative. 

1  Duer,  176.  See,  as  to  a  condition 
on  the  back  of  a  steamer  ticket, 
Henderson «).  Stevenson  (1876),  L.  R. 

2  H.  of  L.  (So.)  470. 
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fied  time  was  not  entitled  to  recover  for  any  subsequent  loss    Sect.  689. 
until  surveyed  and  reported  sufficient,  was  an  exception  (k). 

630.  The  fact  tliat  the  word  "  warranted  "  is  used  in  a  "Warranted" 

...        sometimes 
pouoy  does  not  always  prove  that  the  term  to  which  it  refers  denotes  an 

amounts  to  a  warranty.     Thus,  the  clause  "  warranted  free 

from  particular  average  "  is  not  a  warranty;  if  it  were,  the 

result  of  a  trifling  particular  average  loss  would  be  to  avoid 

the  insurance.     It  is  an  exception  from  the  risk  undertaken 

by  the  underwriter. 

No  particular  form  of  words  is  requisite  to  constitute  an  No  peculiar 

"■  form  of  words 

express  warranty:  the  word  "warranty"  or  "warranted,"  requisite  for 

for  instance,  is  in  no  case  necessary.     The  words  "  to  sail  on 

such  a  day,"  or  "  in  port,"  or  "  all  well "  on  such  a  day,  or 

"  carrying  so  many  guns  and  so  many  men,"  &c.,  if  written 

in  the  body,  at  the  foot,  or  on  the  margin  of  the  policy, 

would  amount  to  an  express  warranty  as  much  as  any  formal 

clause  (/). 

In  some  cases,  indeed,  it  is  not  even  requisite  that  there  Nor  special 

should  be  any  explicit  clause  of  warranty  at  all ;  for  instance, 

the  mere  ■  description  in  the  policy  of  the  thing  insured  as 

being  of  a  certain  nation,  as  "  a  Danish  brig,"  "  the  Swedish 

ship  '  Sophia,' "  &o.,  will  amount  to  an  express  warranty  that 

the  thing  insured  has  the  national  character  thus  ascribed  to 

it  in  the  policy.     Thus,  where  a  policy  was  effected  "  on  goods 

on  board  the  '  Mount  Vernon,'  an  American  ship,"  it  was 

held  that  this  description  of  the  ship  contained  a  warranty 

that   she  was   an  American  ship,  and  therefore  induced  a 

necessity  of  her  being  documented  as  American  ships  were 

bound  to   be   by  the  treaties  then  subsisting  between  the 

United  States  and  France  {m). 

(A)  Colledge«.Harty(185]),  6Ex.  (m)  Baring  v.  COaggett  (1802),  3 

206  ;  20  L.  J.  Ex.   146.     See  also  B.  &  P.  201  ;  S.C,  Baring ».  CShristie 

Harrison  v.  Douglas  (1835) ,  3  A.  &  E.  (1804),  6  East,  398  ;  Lothian  v.  Hen- 

396.  derson  (1803),  3  B.  &  P.  499.     And 

(/)  Kenyon  v.  Berthon  (1778),   1  see  the  oases  in  the  United  States, 

Dougl.  12,  n. ;  Mar.  Ins.  Act,  s.  3S,  1  Phillips,  Ins.  s.  757,  in  notis. 
sub-s.  1. 
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Sect.  630. 

Attempt  to 
carry  fliis  to 
extremea. 


EXPEESS  WAREANtlES.  [pART  II. 

An  attempt  was  made  to  push  this  dootrine  to  extremes  by 
contending  that  the  mere  fact  of  describing  the  ship  in  the 
policy  by  an  English  name,  as  the  "  Three  Sisters  "  instead 
of  the  "  Tres  Hermanas,"  or  the  "  Mark  Anthony  "  instead 
of  the  "  Marco  Antonio,"  was  a  warranty  that  the  ship  was 
English;  but  Lord  EUenborough  held  decisively  that  no 
warranty  of  nationality  could  be  inferred  from  the  language 
in  which  the  ship's  name  was  expressed  in  the  policy  («). 

That  a  strained  construction  must  not  be  put  on  a  state- 
ment in  a  policy,  so  as  to  make  it  a  warranty,  also  appears 
from  another  decision  of  Lord  EUenborough's,  where  the 
insurance  was  expressed  to  be  "  on  the  cargo  being  1,031 
hogsheads  of  wine,"  that  this  was  not  a  warranty  that  the 
whole  cargo  was  wine,  and  that  no  other  goods  would  be 
taken  on  board  (o) .  So,  also,  calling  a  vessel  "  the  good 
ship  A.,"  in  a  time  policy,  is  not  a  warranty  of  seaworthi- 
ness (_^). 


Decision  in 
the  United 
States  as  to 
statement  of 
national 
character. 


631.  It  appears  to  have  been  decided  in  the  United  States 
that  the  mere  allegation  of  a  fact  in  the  policy  is  not  a 
warranty,  where  it  is  clear,  from  the  terms  of  the  policy 
itself,  that  the  fact  alleged  can,  in  the  particular  case,  have 
no  relation  to  the  risk.  In  a  policy  "  on  the  good  British 
brig  called  the  '  John ' "  against  sea  risks  only,  this  mere 
description  of  the  ship  as  British  was  held  not  to  be  a 
warranty  that  she  was  such,  because  the  fact  of  her  being 
British  could  not,  on  such  a  policy,  have  affected  the  under- 
writer's judgment  of  the  risk  (q). 

Phillips  considers  this  distinction  well  taken,  if  rigorously 
confined  to  cases  where   it  plainly  appears  that  the  fact 


(«)  Olapham  v.  Oologan  (1813),  3      sect.  37. 


Camp.  382.  See  also  Dent  v.  Smith 
(1869),  L.  R.  i  Q.  B.  414.  The 
Mar.  Ins.  Act  declares  in  terms 
that  "  there  is  no  implied  war- 
ranty as  to  the  nationality  of  a 
ship,  or  that  her  nationality  shall 
not  he  changed  during  the  risk"  : 


(o)  Muller  v.  Thompson  (1811),  2 
Camp.  610. 

{p)  SmaUD.G-ibson(1860),16Q.B. 
141,  157. 

(?)  Maokie  v.  Pleasants  (1810),  2 
Binn.  363,  cited  1  Phillips,  s.  768. 
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alleged  could  not  possibly,  in  the  opinion  of  any  man,  have    Sect.  631. 
any  relation  to  the  risks  insured  against  in  the  particular 
policy  (r). 

These  cases  must,  however,  be  of  exceedingly  rare  occur- 
rence, and,  on  the  whole,  it  appears  better  to  avoid  entering 
in  any  case  into  the  question  of  the  materiality  of  the  fact 
alleged,  both  because  it  is  a  departure  from  wh-at  has  hitherto 
been  regarded  as  a  fixed  principle  of  decision  with  regard  to 
Warranties  as  distinct  from  Representations ;  and,  secondly, 
because  it  calls  upon  the  Court  and  jury  to  decide  upon  a 
point  most  difficult  to  be  ascertained,  viz.,  the  impossibility 
of  the  underwriter's  having  been  influenced  by  the  fact  thus 
impliedly  alleged.  Who,  for  instance,  in  the  very  case  cited, 
would  take  upon  himself  to  say  that  the  underwriter  might 
not  have  been  more  inclined  to  insure  a  British  ship  against 
sea-risks  than  one  of  any  other  national  character  ?  It  there- 
fore seems  better  to  discard  this  distinction,  and  to  lay  it 
down  generally,  that  every  allegation  contained  in  the  policy, 
whether  direct  or  indirect,  of  the  national  character  of  the 
thing  insured  amounts  to  a  warranty,  and  as  such  must  be 
literaUy  fulfiUed  (s). 

632.  The  first  great  distinction,  then,  between  an  express  An  exprsBs 
warranty  and  a  representation  is,  that  the  former  is  always,  requires  an 
and  the  latter  seldom,  if  ever  {t),  written  on  the  face  of  the  S*°*i^. 
policy;    the  second  main  distinction  between  them  is,  that  filment. 
while  a  representation  may  be  satisfied  with  a  substantial  and 
equitable  compliance,  a  warranty  requires  a  strict  and  literal 
fulfilment,  i.e.,  what  it  avers  must  be  literaUy  true  ;  what  it 
promises  must  be  exactly  performed. 

Every  policy,  in  fact,  in  which  an  express  warranty  is 
inserted  is  a  conditional  contract,  to  be  binding  if  the  war- 
ranty be  literally  complied  with,  but  not  otherwise.     Axnould's 

(r)  1  Phillips,  Ine.  ».  768.  tention  to  warrant  is  to  be  inferred  " 

(*)  Or,  in  other  words,   adopting  from  any  such  allegation, 
the  language  of  sect.  35,  sub-sect.  1,  (<)  Amould  said    "never;"   but 

of  the  Mar.  Ins.  Act,  that  an  "  in-  see  <mte,  §  532. 
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And  no 
inqviiry  can 
be  made 
into  its 
materiality 
or  imma- 
teriality. 


opinion,  founded  on  the  view  expressed  by  some  learned 
judges,  was  that  any  failure  in  such  literal  compliance  avoids 
the  policy  ab  initio  («).  In  the  language  of  Lord  Mansfield, 
"  The  contract  depends  on  the  event  taking  place.  There  is 
no  latitude,  no  equity ;  the  only  question  is,  has  that  event 
happened  ?"  («).  "  The  warranty  in  a  contract  of  insurance," 
says  his  Lordship  in  another  place,  "is  a  condition  or  a 
contingency,  and  unless  that  be  performed  there  is  no 
contract"  (y). 

Hence  aU  inquiry  into  the  materiality  or  immateriality  to 
the  risk  of  the  thing  warranted  is  entirely  precluded ;  and  so 
are  aU  questions  as  to  a  substantial  compliance  with  the 
warranty.  "  It  is  perfectly  immaterial,"  says  Lord  Mansfield, 
"  for  what  purpose  a  warranty  is  introduced,  but,  being 
inserted,  the  contract  does  not  exist  unless  it  be  literally 
complied  with."  "  The  very  meaning,"  says  Ashurst,  J., 
"  of  a  warranty  is  to  preclude  all  questions  whether  it  has 
been  substantially  complied  with  ;  it  must  be  Kterally  so  "  (j*). 
"  It  is  a  clear  and  first  principle  of  insurance  law,"  says  Lord 
Eldon,  "  that  when  a  thing  is  warranted  to  be  of  a  particular 
nature  or  description,  it  must  be  exactly  what  it  is  stated  to 
be.  It  is  no  matter  whether  material  or  not;  the  only 
question  is,  is  this' the  thing  de  facto  I  have  signed  ?  "  («). 


Breach  and 
loss  need  not 
be  connected. 


633.  Hence,  although  the  loss  may  not  have  been  in  the 
remotest  degree  connected  with  the  breach  of  the  warranty, 
the  underwriter  is  none  the  less  discharged  on  that  account 
from  all  liability  for  the  loss  if  the  warranty  have  been  in 
fact  broken. 

Thus,  where  a  ship  warranted  to  sail  with  convoy  had  in 
fact  sailed  without  it  and  went  down  in  a  storm,  the  under- 
writer was  held  not  liable  for  this  loss  {a). 


(u)  2nd  ed.  p.  629.  See  further  on 
this  point,  post,  §  634. 

ix)  In  Hibbert  v.  Pigou  (1783),  1 
Marshall,  Ins.  375. 

(y)  In  De  Hahn  v.  Hartley  (1786), 


1  T.  K.  345,  346. 

(«)  Per  Lord  Eldon,  in  Newcastle 
Eire  Ins.  Co.  v.  Maomorran  (1815), 
3  Dow,  25S. 

(«)   Hibbert    v.   Pigou    (1783),    1 
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Even  where  the  warranty  relates  to  a  period  antecedent  to    Sect.  633. 
the  commencement  of  the  risk  under  the  policy,  and  the  breach 
of  warranty  is  remedied  before  the  ship  sails  on  the  voyage 
insured,  it  will  be  equally  fatal. 

A  ship  was  insured  on  a  slaving  voyage  "  at  and  from  De  Hahn 
Africa  to  her  port  or  ports  of  discharge  in  the  British  West  "'  *  ^^" 
Indies,"  and  a  memorandum  was  inserted  ia  the  margin  of  the 
policy  that  the  ship  had  "  sailed  from  Liverpool  with  fourteen 
six-po\mders,  swivels,  small  arms,  and  fifty  hands  or  upwards, 
copper  sheathed" :  it  appeared  that  the  ship  had  actually  sailed 
from  Liverpool  with  only  forty-six  men  instead  of  fifty,  but 
that  within  twelve  hours  of  leaving  Liverpool  she  had  taken 
on  board  at  Beaumaris  six  additional  hands ;  and  express 
evidence  was  also  given  that  the  ship,  between  Liverpool  and 
Beaumaris,  was  quite  as  safe  with  forty-six  men  as  she  could 
have  been  with  fifty.  The  Court  unanimously  held  that  it 
was  an  express  warranty ;  that  it  had  been  broken  by  the  ship 
sailing  from  Liverpool  with  only  forty-six  men,  and  therefore 
that  the  policy  was  void  in  toto  (J). 

Accordingly,  it  is  now  expressly  provided  by  the  Marine 
Insurance  Act  that  "  where  a  warranty  is  broken,  the  assured 
cannot  avail  himself  of  the  defence  that  the  breach  has  been 
remedied,  and  the  warranty  complied  with,  before  loss  "  (c). 

But  "  a  breach  of  warranty  may  be  waived  by  the 
insurer"  (d). 

634.  A  breach  of  warranty,  however,  whether  express  or  Breach  of 
implied,  only  discharges  the  insurer  from  liability  as  from  ^o  defe^r 
the  date  of  the  breach,  without  prejudice  to  any  UabiHty  *°  *  "J^-™ 
incurred  by  him  before  that  date  (e).     This  appears  to  have  before  breach. 


Marshall,   Ins.    375  ;    2  Park,  Ins.  This  provision  determines  a  point 

694.  which,  before  the  Act,  was  an  open 

(i)  De  Hahn  v.  Hartley  (1786),  1  one,  and  as  to -vrhich  there  were  con- 

T.  R.  343;  affirmed  in  the  Exch.  Ch.  flicting  opinions.     Phillips  and  the 

(1787),  2  T.  R.  186,  n.  American  authorities  were  in  favour 

(«)  Sect.  34  (2).  of  the  law  as  now  declared  (see  1 

{0}  Sect.  34  (3).  PhilUps,  ss.  764,  771),  a  view  which 

(e)  Mar.  Ins.  Act,  s.  33,  sub-s.  3.  the  present  editors  considered   the 
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General  rule 
is  that 
nothing 
excuses  non- 
compUanoe. 


always  been  the  law  as  regards  implied  warranties.  Thus,  if 
a  ship,  insxired  "  at  and  from  "  a  port,  saHs  in  an  unseaworthy 
state,  this  breach  of  the  impUed  warranty  of  seaworthiness 
does  not  avoid  the  policy  as  regards  her  stay  in  port  (/). 
And  the  Act  now  makes  no  distinction  on  this  point  between 
warranties  express  and  implied. 

635.  No  cause,  however  sufficient;  no  motive,  however 
good;  no  necessity,  however  irresistible,  will  excuse  non- 
compliance with  an  express  warranty.  Even  the  direct  and 
irresistible  operation  of  a  peril  expressly  insured  against  in 
the  policy  is  no  excuse  for  non-compliance ;  thus,  where  a 
ship  warranted  to  sail  on  a  given  day  was  prevented  from 
doing  so  by  an  embargo  laid  on  by  a  British  governor,  this 
breach  of  the  express  warranty  was  held  to  avoid  the  policy, 
although  such  embargo  came  expressly  within  the  words 
"  restraints  and  detainments  of  kings,  princes,  and  people," 
&o.,  which  were  perils  expressly  insured  against  in  the 
policy  (9-). 

Exceptions.  636.  There    are,   however,   two   cases    in  which    it  was 

suggested,  before  the  Act,  that  compliance  with  an  express 


more  reasonable  one  (see  Amould, 
7th  ed.  p.  634).  Amould  took  the 
■view  that  every  breach  of  an  express 
warranty  avoided  the  policy  ab  initio, 
and  herein  he  appears  to  have  had 
the  support  of  Lord  Mansfield :  see 
Ainould,  2nd  ed.  p.  629. 

(/)  Annen  v.  Woodman  (1810),  3 
Taunt.  299. 

(y)  Hore  V.  Whitmore  (1778),  2 
Oowp.  784 ;  2  Park,  669.  The  case 
of  Havelock  v.  HanoiU  (1789),  3T.E. 
277,  which  is  cited  by  Phillips  (vol.  i. 
s.  770)  insupport  of  the  contrary  view, 
is  not  in  reality  inconsistent  with  the 
statement  in  the  text.  It  only  de- 
cides that  when  there  is  a  warranty 
that  the  ship  shall  be  employed  in  a 
lawful  trade,  this  means  employed 
in  a  lawful  trade  by  her  owners. 


See  post,  §  637  ;  and  see  Mr.  Arthur 
Cohen's  note  in  the  Law  Quarterly 
Review,  April,  1895,  vol.  xi.  p.  119. 
According  to  the  declaration  in  Hore 
V.  Whitmore,  as  reported  by  Oowper, 
the  ship  was  "  warranted  to  sail  on 
or  before  the  26th  of  July,  1776,  free 
from  capture  and  from  aU  restraints 
and  detainments  of  kings,  &c." 
It  would  seem,  therefore,  that  cap- 
ture, restraints  of  kings,  &c.,  were 
not  perils  insured  against,  but  perils 
excepted,  as  is  said  by  Phillips  (vol.  i. 
H.  772).  As,  however,  the  loss  for 
which  the  assured  was  suing  was  a 
loss  by  capture,  it  seems  clear  that 
the  report  is  inaccurate,  and  that 
the  insurance  was  agaimt  and  not 
free  from  capture,  &c. 
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warranty  might  be  excused — 1.  If  the  state  of  things  con-  Sect.  686. 
templated  by  the  warranty  were  to  cease;  or,  2.  If  a 
subsequent  law  should  render  compliance  with  a  warranty 
illegal.  These  exceptions  to  the  general  rule  have  been 
expressly  recognized  by  the  Marine  Insurance  Act  {h),  which 
provides  that  "  Non-compliance  with  a  warranty  is  excused 
when,  by  reason  of  a  change  of  circumstances,  the  warranty 
ceases  to  be  applicable  to  the  circumstances  of  the  contract, 
or  when  compliance  with  the  warranty  is  rendered  unlawful 
by  any  subsequent  law." 

Thus,  if  during  war  a  warranty  to  sail  with  convoy  at  a 
future  time  from  some  foreign  station  were  inserted,  the 
intervention  of  peace  before  the  period  at  which  the  ship  was 
so  to  sail  would  excuse  the  necessity  of  compliance ;  for  it 
would  be  only  fair  to  presume  that  the  parties,  when  they 
inserted  such  a  condition  into  the  policy,  contemplated  the 
continuance  of  that  state  of  things  which  alone  led  to  its 
insertion.  The  principle  here  is  cessante  ratione,  cessat 
lex  («). 

It  is  an  old  principle  of  law,  that  if  a  man  covenants  to  do 
a  thing  which  is  lawful  at  the  time,  but  an  Act  of  Parlia- 
ment comes  in  and  hinders  him  from  doing  it,  the  covenant 
is  repealed  (A).  "The  same  rule,"  said  Arnould  (/),  "ex- 
tends to  warranties ;  and  it  may  be  stated  generally,  that 
compliance  with  a  warranty  will  be  dispensed  with  if  it  be 
rendered  unlawful  by  a  law  enacted  since  the  time  of  making 
the  policy.  If,  however,  a  compliance  with  the  warranty 
was  unlawful  at  the  time  of  making  the  policy,  the  contract 
was  then  void  on  the  ground  of  the  illegality." 

PhiUips  (m)  also  states,  on  the  authority  of  Brewster  v. 
Kitchin,  that  compliance  with  a  warranty  is  dispensed  with, 
if  made  unlawful  by  subsequent  legislation.      Mr.  Arthur 

{h)  Sect.  34  (1).  Ld.  Eaym.  321 ;  S.  C,  reported  as 

(i)  See  Duer  on  Representations,  Brewster  v.  Kitchell,  1  Salk.  198. 

89,  90  ;  1  Phillips,  b.  424 ;  1  Parsons,  {I)  2nd  ed.  p.  633. 

341.  {m)  1  Phillips,  s.  769, 

(ft)  Brewster  v.  Kitohin  (1698),  I 


790  EXPRESS  WARRANTIES.  [pART  II. 

Sect.  636.  Cohen,  however,  points  out  (w)  that  Brewster  v.  Kitchin  by 
no  means  decides  the  point ;  it  merely  shows  that  the  per- 
formance of  a  stipulation  or  promise  is  dispensed  with,  if  it  he 
rendered  unlawful  by  subsequent  legislation  ;  and  it  has  no 
application  to  a  condition.  "  Indeed,  it  is  clear  on  principle 
and  authority,"  he  says,  "that  where  a  contract  is  made 
subject  to  a  condition,  and  compliance  with  a  condition  is 
rendered  unlawful  by  subsequent  legislation,  the  result  is  to 
make  the  contract  itself  voidable  "  (o).  Performance  of  a 
warranty  in  a  marine  policy  is  not  a  stipulation  for  the 
breach  of  which  an  action  lies,  but  a  condition  precedent  to 
the  liability  of  the  underwriter.  It  was  therefore  submitted, 
in  the  previous  edition  of  this  work  (p),  in  accordance  with 
Mr.  Cohen's  conten|;ion,  that  the  rule  stated  by  Amould  and 
Phillips  cannot  be  supported.  But  notwithstanding  this 
criticism,  the  rule  appears  now  to  be  established  by  the  recent 
statute. 

Construction        637.  A  warranty,  like  every  other  part  of  the  contract,  is 

of  a  warranty  ,  , . 

by  mercantile  to  be  construed  accordmg  to  the  understanding  of  merchants. 

usage.  j^  must  be  construed,  said  Lord  Esher,  "  according  to  its 

ordinary  acceptance  among  the  class  between  whom  the  docu- 
ments passed,  unless  by  usage  it  has  acquired  a  wider  or 
narrower  interpretation  among  men  of  that  class."  "  The 
same  broad  rules  of  construction,"  said  Bowen,  L.  J.,  "  apply 
to  the  interpretation  of  a  warranty  as  apply  to  aU  commercial 
documents  "  (q).  Thus,  a  warranty  does  not  bind  the  assured 
beyond  the  commercial  import  of  the  words,  but  it  binds  him 
to  their  full  extent.  This  principle  is  illustrated  by  the 
following  cases : — 
Hart  V.  Where  a  policy  on  ship  contained  a  clause  "  warranted  no 

Mar.  I^s.  Co.  "^^n  ....  exceeding  the  net  registered  tonnage,"  the  Court 

{«)  Law  Quarterly  Review,  April,  Mayor  of  London  (1861),  30  L.  J. 

1895,  vol.  xi.  p.  118.  C.  P.   230  ;    PoUock  on  Contracts, 

(o)  Mr.    Cohen   cites,   in  support      6th  ed.  pp.  416 419. 

of  this  statement,  Comyns'  Digest,  (p)  7th  ed.  {  636. 

Condition  D.    (3) ;    Davis   „.   Gary  (?)  Hart  v.  Standard  Marine  Ins. 

(1880),    15  Q.   B.   418  ;     Brown   v.  Co.  (1889),  22  Q.  B.  D.  499—501, 
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of  Appeal  held  that  "  iron  "   included  steel,  the  intention    Sect.  637. 
being  to  exclude  a  class  of   cargo  having  certain  physical  "Irou"m- 
qualities.     The  Court  therefore  decided  that  the  policy  was 
rendered  void  by  the  shipping  of  a  quantity  of  steel  ia  excess 
of  such  tonnage  (r). 

Again,  a  warranty  that  the  ship  insured  should  carry  "thirty  Meaning  of 
seamen,  besides  passengers,"  was  held  to  be  satisfied  although  ^^^^  ^ 
only  twenty-six  mariners  had  signed  the  ship's  register,  and,  -Stupart. 
to  make  up  the  number  thirty,  the  plaintiff  reckoned  the 
steward,  cook,  surgeon,  some  boys,  &e. ;  evidence  being  given 
that  boys  are  included  under  the  term  seamen  by  mercantile 
usage,  and  the  jury  being  of  opinion  that  the  word  seamen  in 
this  policy  meant  persons  employed  in  navigation  as  distinct 
from  passengers  (s). 

A  policy  contained  a  warranty  that  the  vessel  should  not  Meaning  of 

iiTim.RiT.T'pn. 

be  insured  beyond  a  certain  amount.     Mathew,  J.,  held  that  (General  Ins! 
the  warranty  was  not  broken  by  the  owner  taking  out  a  new  Co.  of  Trieste 
policy  to  cover  the  probable  deficiency  upon  a  policy  effected 
with  an  underwriter  who   had  become  insolvent,  although 
thereby  the  total  nominal  insurance  exceeded  the  amount 
limited  in  the  warranty  {t). 

A  policy  on  "  hull  and  machinery  "  contained  the  proviso,  Roddick  v. 
"  5,000^.  warranted  uninsured,"  and  the  question  was  whether  Mut'ins.'^Co. 
the  assured  had  broken  this  warranty  by  effecting  "  p.p.i."  or 
"  honour  "  policies  on  disbursements.  Kennedy,  J.,  held  that 
such  policies,  although  void  at  law,  were  an  infringement  of 
the  warranty  (u).  "  The  main,  if  not  the  whole,  object  of 
the  warranty,"  said  the  learned  judge,  "  is  to  give  the  insurer 
a  pledge  of  the  good  faith  of  the  assured,  and  of  his  diligence 

(r)  Ibid.  outside  these  limits,  and  a  policy  was 

(»)  Bean «.  Stupart  (1778),  iDougl.  taken  out  to  supplement  her  insur- 

11_  ances,  which  were  for  the  full  amount, 

(i)  General  Ins.  Co.  of  Trieste  v.  It  was  held  that  the  warranty  was 

Cory    [1897]  1  Q.  B.  335.     A  time  not  broken.     St.  Paul  Fire  &  Marine 

policy  on  a  tug  was  expressed  to  be  Ins.  Co.  v.  Knickerbocker  (1899),  93 

void  if  she  was  insured  for  more  than  F.  931 . 

350  000  doUara.     The  poUoy  did  not  («)  Roddick  v.  Indemnity  Mutual 

cover  navigation  outside  of  certain  Mar.  Ins.  Co.,  [1895]  1  Q.  B.  836, 

limits.     The  tug  went  on  a  voyage 
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Sect.  687.  in  preserving  the  thing  assured  by  reason  of  his  remaining 
his  own  underwriter  to  the  extent  specified  in  the  warranty. 
....  Looking  alike  at  the  obvious  aim  of  such  a  warranty 
as  this  and  the  fair  meaning  of  the  word  '  uninsured '  in  a 
commercial  document  of  this  kind,  as  it  must  be  taken  to 
have  been  understood  both  by  assurer  and  assured  by  the 
light  of  their  common  knowledge  of  the  universal  treatment 
of  an  '  honour '  policy  in  the  insurance  world,  I  am  of 
opinion  that  the  clause  ought  to  be  construed  as  a  warranty 
by  the  plaintiff  that  as  to  5,000/.  he  was  not  covered  by  any 
such  insurance  as  is  treated  in  practice  and  according  to  the 
usage  of  commercial  men  as  an  effectual  insurance."  The 
learned  judge,  however,  held  that  the  poHoies  on  disburse- 
ments did  not  cover  the  subject-matter  of  the  policy  on  "  hull 
and  machinery,"  and  therefore  did  not  infringe  the  warranty. 
On  this  ground  his  decision  was  affirmed  in  the  Court  of 
Appeal  (x),  where  both  Lord  Esher  and  Smith,  L.  J.,  expressly 
reserved  their  opinion  on  the  point  whether  the  warranty 
could  be  infringed  by  an  insurance  which  is  a  nullity  at  law. 
In  the  case  of  a  ship  insured  "  in  any  lawful  trade,"  it  has 
been  held  that  the  words  "  lawful  trade"  must  be  confined  to 
the  trade  on  which  the  ship  was  sent  by  her  owners,  and 
therefore  that  the  assured,  who  had  sent  her  on  a  lawful 
voyage,  was  not  precluded  from  recovering  for  a  loss  occa- 
sioned by  her  being  barratrously  employed  by  the  master 
in  a  smuggling  trade  (y). 


"  Lawful 
trade." 
Havelook  v. 
Eancill. 


A  warranty- 
does  not 
extend  to 
anything  not 
necessarily 
inferred  from 
its  terms. 
Hyde  v. 
Bruoe. 


638.  Although,  on  the  one  hand,  the  literal  fulfilment  of  a 
warranty  is  strictly  required,  yet,  on  the  other,  it  is  no  less 
certain  that  nothing  beyond  a  bare  and  Hteral  fulfilment  can 
be  required.  A  warranty  wiU  not  be  extended  by  construc- 
tion to  include  anything  not  necessarily  implied  in  its  terms. 


(x)  [1896]  2  Q.  B.  380. 

(y)  Havelook  v.  Hanoill  (1789),  3 
T.  R.  277.  Barratry  was  a  peril 
expressly  insured  against  by  the 
poUoy  ;   but  that  would  have  been 


of  no  avail  in  case  the  Court  had 
held  that  there  had  been  a  breach  of 
the  warranty.  Here  v.  Whitmore 
(1778),  2  Oowp.  784;  ante,  §  635. 
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Thus,  where  there  was  a  warranty  "  that  the  ship  should    Sect.  638. 

have  twenty  guns,"  and  it  appeared  that,  although  in  fact 

the  ship  had  twenty  guns,  yet  she  had  only  twenty-five  men, 

a  number  quite  short  of  the  necessary  complement  for  twenty 

guns.  Lord  Mansfield  held  that  this  warranty  did  not  imply  i 

that  she  should  carry  a  competent  number  of  men  to  work 

the  guns ;  and  therefore,  as  there  was  no  ground  to  impute 

fraud,   that  the  warranty    had  been    sufficiently  complied 

with  (z). 

639.  It  would  be  idle  to  attempt  an  enumeration  of  all  the  Enumeration 
different  kinds  of  stipulation,  which  the  varying  exigencies  of  Mnds  of 
commerce  may  induce  parties  to  introduce  into  contracts  of  i^^g^ibfe. 
insurance.     We  will  therefore  only  discuss  some  of  the  most 
important   ones.     In    the  United    States,  from  the   great 
number  of  their  ports  and  the  great  variety  of  their  tribunals, 
the  decisions  upon  the  eilect  of  such  occasional  clauses  and 
peculiar  stipulations  have  been  proportionally  numerous,  and 
may  be   found   collected   by  the  indefatigable  industry  of 
Phillips  (a). 

Warranties  which   restrict  the   navigation   of   a  ship   to  Warranties 
certain  geographical  limits,  or   exclude  certain  voyages  or  navigation 
localities,  either  entirely  or  at  certain  periods,  are  frequently  ^^™  certain 
inserted  in  time  policies  {b). 

Such  warranties  are  often  contained  in  rules  of  the  mutual 
insurance  associations,  expressly  incorporated  in  the  policies 
of  the  associations.  Thus,  one  of  the  rules  of  such  an  associa- 
tion was  as  follows :  "  Ships  not  to  sail  from  any  port  to  any 
port  in  the  Belts  between  the  20th  of  December  and  15th  of 

(2)  Hyde  ».  Bruce  (1782),  3  Dougl.  (b)  A  warranty  not  to  use  a  certain 

213;  1  Marshall,  Ins.  354.     It  may  river  was  recently  held  in  the  United 

be  questioned  whether  such  a  war-  States  to  be  broken  when  the  ship 

ranty  would  now  be  construed  in  a  insured  came  to   a  buoy  near   the 

manner  which  might  make  it  useless.  entrance  of  the  river  with  the  inten- 

The  tendency  in  the  recent  oases  cited  tion  of  entering  it,  was  driven  about, 

above  is  to  consider,  in  construing  and  anchored  a  mile  from  the  river, 

a  warranty,   the  object  which  the  where  she  was  lost.      Thames  and 

parties  had  in  view.  Mersey  Marine  Ins.  Co.  v.  O'Connell 

(a)  1  Phillips,  Ins.  c.  ix.  ».  9.  (1898),  86  Ted.  R.  150. 

A, — VOL.  II,  3  r 
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Sect.  639.  February."  The  Court  held,  first,  that  this  was  a  w&.Tanty,  not 
an  exception;  secondly,  that  the  word  "to"  meant "  towards," 
according  to  its  general  construction  in  sea  policies,  bills  of 
lading,  &o.,  and  that  therefore,  as  the  vessel  had  left  New- 
oastle-on-Tyne  on  the  8th  of  February  for  a  port  in  the 
Belts,  the  warranty  was  infringed,  though  she  never  arrived 
there  (c). 

The  two  following  cases  may  also  be  cited  with  reference 
to  the  construction  of  warranties  excluding  certain  geogra- 
phical limits : — 

A  policy  contained  the  following  warranty  :  "  Not  allowed 
under  this  poKcy  to  enter  the  Gulf  of  St.  Lawrence  before 
the  25th  day  of  April,  nor  to  be  in  the  said  Gulf  after  the 
15th  day  of  November ;  nor  to  proceed  to  Newfoundland 
after  the  1  st  day  of  December  or  before  the  15th  day  of  March 
without  payment  of  additional  premium  and  leave  fii'st 
obtained."  The  ship  left  Montreal  for  Newfoundland  on  the 
16th  of  November,  and  on  the  1st  of  December  she  was  lost 
in  the  Gulf  of  St.  Lawrence.  It  was  contended  for  the 
assured  that  the  first  part  of  the  warranty  had  no  application 
to  a  voyage  to  Newfoundland,  and  that  as  the  ship  had 
sailed  before  the  1st  of  December  he  could  recover.  The 
Privy  Council,  however,  held  that  the  true  construction  of 
the  warranty  was,  that  the  vessel  was  neither  to  be  in  the 
Gulf  of  St.  Lawrence  after  the  15th  of  November  nor  to 
proceed  to  Newfoundland  from  any  port  after  the  1st  of 
December.  This  is  obviously  the  ordinary  meaning  of  the 
words  of  the  warranty  (d) . 

A  time  policy  contained  the  clause :  "  Warranted  no  St. 
Lawrence  between  the  1  st  October  and  the  1st  April."  The 
Court  of  Session  in  Scotland  held  that  the  warranty  applied 
only  to  the  river  of  that  name,  and  not  also  to  the  gulf,  on 
the  grounds  (1)  that  the  warranty  was  ambiguous ;  (2)  that 

(c)   CoUedge   ».  Harty   (1881),   6  Com.  Oas.  198,  "Warranted  not  to 

Exoh.  206  ;   20  L.  J.  Ex.  146  ;    op.  proceed  East  of  Singapore." 
Simpson  S.S.  Co.  v.  Premier  Under-  {d)  Provincial  Ins.  Co.  of  Canada 

writing  Association,  Ltd.  (1906),  10  v.  Leduo  (1874),  L.  R.  6  P.  0.  224. 
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no  iisage  had  been  proved  by  which  to  construe  it ;  (3)  that  Sect.  639. 
a  penal  clause  was  to  be  construed  contra  proferentes.  Lord 
Craighill  dissented,  saying  that  "No  St.  Lawrence,"  from 
the  comprehensive  use  of  the  negative,  meant,  according  to 
the  natural  import  of  the  words,  neither  river  nor  gulf.  With 
this  dissenting  judgment  the  editors  respectfully  agree  (e). 

The  limit  of  the  Port  of  London  for  ships  clearing  .out- 
wards is  at  Qxavesend ;  if,  therefore,  goods  should  be  war- 
ranted as  having  been,  or  to  be,  exported  from  London  on  or 
before  a  given  day,  such  warranty  would  not  be  satisfied 
unless  the  ship  had  cleared  out  at  Gravesend  on  or  before 
the  day  (/). 

640.  In  order  to  protect  himself  from  liability  for  any  Warranty  of 
loss  before  a  given  day,  the  underwriter  frequently  causes  a  particular 
warranty  to  be  inserted  in  the  policy  that  the  ship  was  pi™oe?" 
"  aU  safe,"  or  "  well,"  on  the  day.     It  is  provided  by  the 
Marine  Insurance  Act  {g)   that  "  where  the   subject-matter 
insured  is  warranted  'well'  or  'in  good  safety '  on  a  particular 
day,  it  is  sufficient  if  it  be  saie  at  any  time  during  that  day." 

Goods  were  insured  "  lost  or  not  lost,"  and  at  the  foot  of 

the    policy   was    written    "warranted    well   December  9th, 

1784";  the  policy  was  subscribed  by  the  defendant  between 

one  and  three  o'clock  in  the  afternoon  of  the  day  named  in 

the  warranty,  and  the  ship  had  been  lost  at  eight  o'clock  the 

same  morning.     "  "We  are  all  of  opinion,"  said  Lord  Kenyon, 

delivering  the  judgment  of  the  Court,  "  that  if  the  ship  were 

well  at  any  time  on  that  day  it  is  sufficient,  and  that  the 

defendant  is  consequently  liable  "  (h) . 

A  warranty  that  the  ship  was  "  in  port"  on  a  given  day  "In port" 

TTTi  1      r»  n       •  1     ^^  ^  given 

is  construed  in  the  same  way.     Where  the  foUowmg  words  day. 

were  written  transversely  on  the  margin  of  a  policy,  "  in  port  f^"^"^*"- 

20th  July,  1776,"   Lord  Mansfield  held,   that   this  was   a 

(«)  Dryer  v.  BireeU  (1883),  10  Ct.  see  also  2  Park,  Ins.  692,  693. 
of  Sess.  Oas.  {4tli  Ser.),  685.  iff)  Sect.  38. 

(/)  So  decided  on  a  license  to  ex-  (A)  Blaokhurst  v.  Cockell  (1789),  3 

port :   Williams  '^.  Marshall  (1815),  T.  R.  360. 
6  Taunt.  390  ;    2  Marsh.   B.   292 ; 

3f3 
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Sect.  640.    warranty  that  the  ship  should  be  in  port  on  that  day ;  and 

therefore,  as  it  was  proved  that  the  ship  had  sailed  on  the 

18th  of  July,  he  held  the  policy  void  («). 

Where  a  policy  was  effected  on  a  ship  against  fire  for  one 

month,  on  the  terms  that  she  should  be  "  safe  moored  in 

Portsmouth  Harbour  "  during  the  time.  Lord  EUenborough 

held,  that  this  policy  was  not  avoided  by  the  ship's  beiag 

moved  from  one  part  of  the  harbour  to  another  for  the  more 

convenient  purpose  of  repairs  and  taking  in  her  cargo,  she 

having  been  safely  moored  at  every  part  of  the  harbour  she 

was  so  moved  to  (k). 

Distinction  In  a  time  policy,  where  the  terminus  a  quo  is  not  mentioned, 

between  time    ij_j_i.  •■jiij  it        i* 

and  voyage      "™  ™^  insurance  IS  intended  to  cover  the  ship  on  any  voyage 

policies.  during  the  time,  the  warranty  that  the  ship  is  "  in  port "  will 

Colby  V.  ■  , 

Hunter.  be  satisfied  by  the  ship's  being  in  any  port  on  the  day  speci- 

fied. But  in  policies  "  at  and  from  "  a  given  terminus,  the 
general  words  "  in  port "  must  be  construed  as  refen-ing  to 
the  port  where,  under  the  policy,  the  voyage  is  made  to  com- 
mence, and  the  warranty  will  not  be  satisfied  unless  the  ship 
was  in  that  port  on  the  specified  day.  Thus,  where  a  ship 
was  insured  "  at  and  from  Hamburg  to  Vigo,"  with  a  war- 
ranty that  she  was  "  in  port  on  the  19th  October,  1826,"  and 
it  appeared  that  the  ship  on  that  day  was  in  the  port  of  Oux- 
haven,  ninety  miles  below  Hamburg,  and  also  on  the  river 
Elbe,  but  without  the  limits  of  the  port  of  Hamburg,  Lord 
Tenterden  held  that  this  was  not  a  compliance  with  the  war- 
ranty: his  Lordship  remarked,  that  "if  the  assured  had 
merely  meant  to  stipulate  that  the  ship  was  in  port  some- 
where or  other,  as  distinct  from  being  at  sea,  on  the  day 
specified,  he  should,  under  such  a  form  of  policy,  have  war- 
ranted that  the  ship  was  '  all  safe,'  or  '  well,'  on  the  19th  of 
October"  (0- 

(i)  Kenyon  v.   Berthon  (1778),  1  (A)  Clarke    v.    Westmore    (1807), 

Doug].  12,  n.    On  the  question  when      cited  in  Selw.  N.  P   939   13th  ed 

If^l  "  ".^  ^"f"  '"'  ■^"''*''  "•  f^  °°l^y  "■  Hunter  (1827),  ]  Mood. 

Northern  Mar.  Ins.  Co.  (1888),  13       &  Malk.  81, 

App.  Gas.  717. 
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641.  One  of  the  most  important  and  most  general  of  all    Sect.  641. 

express  warranties  is  that  which  either  alleges  that  the  ship  Warranty  as 

.  .  to  tune  of 

has  sailed,  or  stipulates  that  she  shall  sail  on,  before,  or  after  sailing. 

a  given  day. 

In  many  voyages  the  year  for  the  purposes  of  insurance  Summer  and 

is  divided  into  two  periods  of  time,  all  risks  commencing  '^'iternsks. 

within  one  portion  of  the  year  being  called  winter  risks,  and 

those   commencing  within   the   other  being   called   summer 

risks.     The   amount   of   danger  incurred    in   one   of  these 

periods  is  found  by  experience  to  be   greater  than  in  the 

other,   and   the  amount  of  premium  asked  for  insuring  a 

winter  risk  is  proportionately  higher  than  for  a  summer  risk. 

When  an  insurance  is  effected  "  at  and  from  "  a  port,  the 

ship  is  protected  during  her  stay  at  the  port ;  in  such  policies 

it  becomes  additionally  desirable  for  the  underwriter  to  limit 

his  responsibility  by  fixing  some  definite  day  after  which  he 

will  not  be  liable  unless  the  ship  have  actually  sailed  on  her 

voj'^age  (m).     For  these  reasons,  as  well  as  upon  the  general 

principles  already  laid  down,  the  Courts  have  been  exceedingly 

rigorous  in  requiring  the  most  exact  and  literal  fulfilment  of 

the  warranty  to  sail  on,  before,  or  after  a  given  day.     Thus, 

as  we  have  already  seen,  even  an  irresistible  force,  though  one 

of  the  perils  insured  against,  will  not  excuse  a  non-compliance 

with  this  warranty,  so  as  to  enable  the  assured  to  recover  for 

a  loss  happening  after  the  day  limited  for  sailing  (m). 

It  may  obviously  be  as  important  that  the  voyage  should  To  sail  ^_ 

not  be  commenced  till  after  the  winter  risk  ends  as  that  it  given  day. 

should  not  be  deferred  until  the  winter  risk  commences.     A 

stipulation,  therefore,  that  the  ship  shall  sail  after  a  given 

day  and  before  another  day,  must  be  complied  with  quite  as 

strictly  as  a  stipulation  to  sail  on  or  before  a  given  day.     A  Vezdan  ». 

ship  insured  "  at  and  from  Martinique  to  Havre  de  Grrace, 

with  liberty  to  touch  at  Guadaloupe,"  was  "warranted  to  sail 

after  the  12th  of  January,  1778,  and  on  or  before  the  1st  of 

August,  1778  "  :  the  ship  sailed  from  Martinique  to  Guada- 

{m)  Beokwith  v.  Sydebotham  (1807),  1  Camp.  116. 

(m)  Hore  v.  WMtmore  (1778),  2  Cowp.  784.   See,  as  to  this  case,  ante,  §  636. 
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Sect.  641. 


Sailing  from 
an  island. 


Cruiokshank 
V.  Janson. 


loupe  long  before  the  12th  January,  1778,  intending  to 
return  to  Martinique  ;  finding,  however,  a'  full  cargo  at 
Guadaloupe,  she  never  did  so,  but  sailed  direct  from  that 
island  for  Havre.  The  policy  was  held  void  because  the  ship 
had  sailed  from  Martinique  before  the  12th  of  January, 
contrary  to  the  warranty  (o). 

642.  Where  a  ship  is  insured  "  at  and  from "  an  island, 
the  whole  island  is  considered  as  one  terminus  a  quo,  the  ship 
under  the  word  "at"  is  protected  in  coasting  round  the 
island  from  port  to  port,  and  is  not  considered  as  having 
sailed  on  her  voyage  till  she  has  entirely  cleared  away  from 
the  island  with  the  purpose  of  proceeding  directly  for  the 
terminus  ad  quern.  Hence  where  a  ship,  insured  "  at  and  from 
Jamaica  to  London,"  was  warranted  to  sail  "  after  the  12th 
of  January,  and  on  or  before  the  1st  of  August,"  and  it 
appeared  that  the  ship,  directly  she  had  finished  her  loading 
at  Port  Maria,  in  Jamaica,  and  before  the  12th  of  January, 
sailed  for  Port  Antonio,  an  accustomed  rendezvous  in  the 
same  island,  intending  to  wait  there  for  convoy,  and  was 
lost  in  going  thither :  it  was  held,  that  this  sailing  from  port 
to  port  was  not  a  sailing  on  the  voyage  within  the  meaning 
of  the  warranty,  and  therefore  that,  although  before  the 
12th  of  January,  it  was  no  breach  thereof  (p). 


Dietinotion 
between  a 
warranty  ' '  to 
saU"  and 
"to  sail 
from"  or 
"  to  depart 
from"  a 
terminus. 

Construction 
of  a  general 
warranty 
"tosaU." 


643.  Considerable  nicety  has  been  shown  in  determining, 
under  the  varying  circumstances  of  different  oases,  whether 
a  warranty  to  sail  has  been  complied  with ;  and  the  Courts 
have  put  a  different  interpretation  on  a  general  warranty 
"  to  sail "  (without  more),  and  on  a  warranty  "  to  sail  from," 
or  "  to  depart  from,"  a  named  terminus. 

First,  with  regard  to  the  general  warranty  "  to  saU  "  on  or 
before  a  given  day,  the  general  principle  established  by  the 
oases  is  this:  if  a  ship,  so  warranted  "to  sail,"  quits  her 
moorings  on  or  before  the  day  limited  in  the  warranty,  and. 


(o)  Veziani).  Grant  (1779),  1  Mar- 
shaU,  Ins.  359  ;  2  Park,  670,  671 . 


{p)  Cruickshank  v.  Janson  (1810), 
2  Taunt.  301. 
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being  then  perfectly  ready  to  proceed  on  her  sea  voyage,  Sect.  643. 
removes,  though  only  to  a  short  distance,  with  the  bond  fide 
intention  of  at  once  prosecuting  such  voyage,  that  is  a  sailing 
within  the  meaning  of  the  warranty,  although  she  may 
subsequently  be  detained  till  after  the  limited  day  by  some 
unforeseen  delay;  if,  on  the  other  hand,  the  ship,  at  the 
time  she  quits  her  moorings  and  sets  sail,  is  not  in  a  state  of 
complete  preparation  for  her  sea  voyage,  and  is  not  bona  fide 
intended  to  proceed  directly  and  immediately  upon  it,  this  is 
not  a  compliance  with  the  warranty.  In  short,  in  order  to 
satisfy  a  general  warranty  to  sail,  there  must  be  a  bond,  fide 
commencement  of  the  voyage  insui-ed  on  or  before  the  given 
day. 

644.  If  a  ship  insured  "  at  and  from  "  an  island  or  other  Warranty 

.  .    .  ,  .  .       "to  sail" 

district  containing  several  ports  quits  her  moorings  and  sails  in  a  policy 

from  any  one  of  such  ports  on  or  before  the  given  day,  in  a  ^^^  „  ^ 
state  of  complete  readiness  for  her  sea  voyage,  and  with  a  ^strict, 
real  intention  of  proceeding  directly  upon  it,  her  subsequent 
detention  at  another  of  such  ports  or  on  the  coast  of  the  island 
until  after  the  given  day  will  not  amount  to  a  breach  of  the 
warranty  to  sail,  if  such  delay  were  accidental  and  unforeseen. 

The  ship  "  Capel "  was  insured  "  lost  or  not  lost  at  and  Unforeseen 
from  Jamaica  to  London,  warranted  to  have  sailed  on  or  Bo^j^  j^^^t. 
before  the  Ist  of  August."  The  ship,  being  completely  laden 
and  in  every  respect  prepared  for  her  voyage  to  London, 
sailed  from  St.  Anne's  Bay,  on  the  north  coast  of  the  island 
of  Jamaica,  on  the  26th  of  July,  for  Bluefields  (an  open  road- 
stead on  the  south  coast  of  the  same  island,  and  therefore  out 
of  the  ship's  direct  course  to  England)  in  order  to  joia  convoy 
there  ;  Bluefields  being  the  general  rendezvous  appointed  for 
convoy  for  all  ships  on  the  Jamaica  station.  She  arrived  at 
Bluefields  on  the  29th  of  July,  expecting  to  find  the  convoy 
then  ready  there ;  the  convoy,  however,  not  being  there,  the 
ship  was  detained  by  an  embargo,  under  order  of  the  govern- 
ment, until  the  6th  of  August,  when  she  finally  sailed  with 
the  convoy  for  England. 
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Sect.  644.  Lord  Mansfield  and  the  whole  Court  of  King's  Bench  were 
of  opinion  that  the  voyage  homewards  had  begun  from 
St.  Anne's,  and,  consequently,  that  the  ship  had  sailed  within 
the  meaning  of  the  warranty  when  she  left  St.  Anne's  Bay 
on  the  26th  of  July  {q),  "  The  great  distinction,"  Lord 
Mansfield  said,  "  is  this : .  that  she  sailed  from  St.  Anne's  for 
England  by  the  way  of  Bluefields,  and  that  it  was  not  a 
voyage  from  St.  Anne's  to  Bluefields  with  any  object  or  view 
distinct  from  the  voyage  to  England.  If  she  had  gone  first 
to  Bluefields  for  any  purpose  independent  of  her  voyage  to 
England,  to  have  taken  in  water,  or  letters,  or  to  have  waited 
in  hopes  of  convoy  coming  there,  none  being  ready,  that 
would,  have  given  it  the  condition  of  one  voyage  from 
St.  Anne's  to  Bluefields  and  another  from  Bluefields  to 
England  ".(r). 


Warranty 
may  be 
satisfied 
though  ship 
has  orders 
to  call  at 
another 
port  for 


Thelluseon  v. 
Fergusson, 


645.  The  true  question,  however,  seems  to  be  whether,  at 
the  time  of  sailing  from  the  port  of  clearance,  any  delay  was 
contemplated  or  intended  at  any  other  port  or  place  in  the 
island,  which  would  be  inconsistent  with  a  direct  voyage  from 
the  port  of  clearance  to  the  terminus  ad  quern :  if  no  such 
delay  were  contemplated  or  anticipated,  an  unexpected  deten- 
tion at  such  other  port  or  place,  beyond  the  day  limited  in 
the  warranty,  will  not  amount  to  a  breach  thereof,  even 
though  the  captain,  at  the  time  of  sailing  from  his  port  of 
clearance,  had  positive  directions  to  pass  by  such  port  or  place 
for  the  purpose  of  taking  in  letters  or  despatches. 

A  French  ship,  insured  "  at  and  from  Gruadaloupe  to. 
Havre,"  and  "warranted  to  sail  on  or  before  the  31st  of 
December,"  sailed  from  Point  k  Pitre  (her  port  of  loading  in 
Q-uadaloupe)  on  the  24th  of  October,  being  then  completely 
loaded  and  provisioned,  and  duly  cleared  out  for  her  voyage 
to  France.  The  captain  had  by  the  greatest  exertions  sailed 
on  the  24th  in  order  to  join  a  convoy  which  was  advertised 


(?)  Bond  z,.  Nutt  (1777)  2  Oowp. 
601. 


(>•)  See  2  Oowp.  608,  609.  See  an 
instance  of  this  in  the  case  of  Cruiok- 
shank  v.  Janson  (1810),  2  Taunt.  301. 
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to  sail  on  the  25th  from  Basseterre  (a  fort  and  open  road-  Sect.  646. 
stead  in  Gruadaloupe  lying  directly  in  the  course  of  his 
voyage  to  France).  A  condition  had  heen  inserted  in'  his 
clearance  from  Point  k  Pitre,  that  he  should  pass  by 
Basseterre,  in  order  there  to  take  on  such  government  orders 
or  despatches  as  might  then  he  ready  for  Europe.  He  swore 
at  the  trial  that,  when  he  sailed  from  Point  a  Pitre,  he 
expected  to  find  a  convoy  at  Basseterre,  and  to  proceed 
immediately  with  it  on  his  voyage  without  any  interruption  ; 
that  had  he  arrived  at  Basseterre  in  the  daytime,  as  he  had 
expected  to  do,  he  did  not  mean  to  drop  anchor  there  at  all, 
hut  merely  to  send  in  his  boat  •  to  take  such  despatches  as 
might  then  be  ready ;  arriving,  however,  at  night,  and  too 
late  for  the  expected  convoy,  that  his  ship,  contrary  to  his 
anticipation,  was  detained  at  Basseterre  by  "the  orders  of 
government  till  the  10th  of  January. 

Upon  this  state  of  facts  Lord  Mansfield  and  the  Court  of 
King's  Bench  unanimously  held,  that,  as  the  voyage  had  been 
bond  fide  commenced  when  the  ship  sailed  from  Point  k  Pitre 
on  the  24th  of  October,  and  was  afterwards  stopped  by 
unforeseen  accident  at  Basseterre,  the  warranty  had  been  • 
complied  with  by  such  sailing  (s). 

Even  where,  at  the  time  of  sailing  from  his  port  of  clear-  Earle  v. 
ance,  the  captain  knew  of  the  embargo  and  sailed  into  it,  but 
swore  that  he  thought  the  embargo  was  only  meant  to 
prevent  ships  from  departing  without  convoy,  that  he  expected 
to  meet  with  convoy  on  arriving  at  the  place  of  rendezvous, 
and  that  the  embargo  would  thereupon  immediately  cease 
and  leave  him  to  pursue  his  voyage  the  same  day  without 
interruption  ;  the  jury,  believing  this  evidence,  and  that  his 
departure  from  the  port  of  clearance  was  not  merely  colour- 
able in  order  to  answer  the  letter  of  the  insurance,  but  was 
in  pursuance  of  a  bond  fide  expectation  to  sail  at  once,  gave  a 
verdict  for  the  plaintiff,  which  the  Court,  on  motion  for  a 


(s)  Thellusson  v.  Fergusson  (1780),       Staples,  and  Same  v.  Pigou  (1780),  1 
1  Dougl.  361.     See  also  Thellusson  v.      Dojigl.  366,  in  notis. 
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new  trial,  refused  to  disturb  ;  though  they  admitted  that,  if 
the  captain  on  sailing  from  his  port  of  olearanoe  had  expected 
and  meant  to  wait  for  convoy,  it  would  not  have  been  a 
sailing  on  the  voyage  (<). 


Sailing  to 
join  convoy. 


Wright  V. 
Shiffner.. 


State  of  the 
ship  which 
satisfies  the 
warranty 
"to  sail." 


646.  When  a  vessel  is  insured  "  at  and  fi'om  "  several  or 
all  of  the  West  Indian  Islands,  with  a  warranty  to'  sail  on  or 
bef ofe  a  given  day,  this  warranty  will  be  satisfied  by  her 
having  sailed  on  her  voyage  from  her  last  loading  port  in  the 
islands  on  or  before  such  day,  and  will  not  be  broken  by  her 
proceeding  to  another  of  the  islands  to  join  convoy,  and 
sailing  with  it  thence  after  the  day. 

Under  a  policy  "  at  and  frolh  Surinam  and  all'  or  any  of 
the  West  IriSian  Islands  (except  Jamaica)  to  London," -with 
a  warranty  "to  sail  oil  or  before  the  1st  of  August,"  the  ship 
sailed  from  Surinam^  where  she  had  cleared  out,  completely 
loaded  and  provisioned  for  the  homeward  voyage,  before  the 
day,  and  proceeded  to  Tortola  (which  was  not  out  of  her 
usual  course  to  England,  and  the  general  rendezvous  for 
convoy)  in  order  to  join  convoy,  with  which  she  finally  sailed 
thence  after  the  day.-  The  Court  held,  that  the  ship  had 
satisfied  her  warranty  by  sailing  from  Surinam  before  the 
day.  Lord  Ellenborough  intimated  that,  as  Surinam  was 
proved  to  have  been  the  ship's  final  port  of  loading,  the  case 
was  the  same  as  though  that  place  only  Bad  been  mentioned 
in  the  policy  as  the  terminus  a  quo,  and  one  of  the  special 
jury  stated  that  such  was  the  construction  universally  put 
upon  these  policies  in  the  City  of  London  [u). 

647.  In  all  cases  a  warranty  "  to  sail "  means  "  to  sail  on 
the  voyage  insured,"  and  nothing  can  amount  to  a  compliance 
with  this  warranty,  unless  on  or  before  the  day  the  ship  has 
broken  ground  in  a  state  of  perfect  fitness  and  preparation 
for  completing  her  sea  voyage  without  requiring  anything 


(t)  Earles.  Harris  (1780),  1  Dougl. 
357  ;  Willes,  J.,  however,  dissented. 


(«)  Wright  it.   Shiffner  (1809),  2 
Camp.  247 ;  -S.  C,  11  Bast,  618. 
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further  to  be  done,  and  with  the  intention  of  at  once  prose-    Sect.  647. 
outing  such  voyage. 

"  It  is  dear,"-  says  Lord  Tenterden,  "  that  a  warranty  to 
sail,  without  the  word  'from,'  is  not  complied  with  by  the 
vessel's  raising  her  anchors,  getting  under  sail,  and  moving 
onwards,  unless  at  the  time  of  the  performance  of  these  acts 
she  has  everything  ready  for  the  perfortflanoe  of  the  voyage, 
and  such  acts  are  done  at  the  commencement  of  it,  nothing 
remaining  to  be  done  afterwards"  («). 

'Hie  following  cases  illustrate  this  rule  : 

A  policy  "at  and  from  Pbrtneuf  "  (a  place  on  the  St.  Eidsdaleu. 
Ijawrence  about  thirty  miles  above  Quebec)  "  to  London  " 
contained  a -.warranty  "to  sail  on  or  before  the  38th  of 
October  " :  on  the  26th  of  October  the  ship  dropped  down 
the  river  from"  Portneuf,  where  she  had  completed,  her 
loading,  to  Quebec  (the  first  pla,ce  at  which  she  could  obtain 
her  clearances),  with  a  crew  which,  though  sufficient  for  the 
river  navigation,  was  not  so  for  her  sea  voyage  across  the 
Atlantic.  This  was  the  usual  mode  of  performing  voyages 
from  the  upper  parts  of  the  St.  Lawrence  [y).  She  arrived 
at  Quebec  on  the  evening  of  the  28th,  but  did  not  complete 
her  crew  nor  obtain  her  clearances  at  the  Quebec  custom- 
house tiU  the  29th,  and  did  not  actually  leave  the  port  of 
Quebec  till  the  30th  :  this  was  held  not  to  be  a  compliance 
with  the  warranty  (s). 

A  time  policy  was  effected,  subject  to  certain  rules,  one  of  Pittegrew 
which  provided  "  that  vessels  should  not  sail  to  certain  ports  "'    "^^  ^' 
of  British  North  America  from  ports  in  Ireland  after  the 
1st  of  September";  and  another  (No.  9),  "that  the  time  of 

{x)  In  Lang  v.  Anderdon  (1824),  3  it  is  stated  that  the  ratio  decidendi  of 

B.  &  Or.  499.     See  also  Thompson  ti.  the  case  was  that  the  voyage  did  not 

Gillespie  (1855),  5  E.  &  B.  209.  commence  till  the  vessel  left  Quebec. 

(yi  See  Ridsdaleji.Shedden  (1814),  But  it  is  clear  that  the  voyage  covered 

4  Camp.  108.  by  the  policy  included  the  passage 

(«)  Ridsdale  v.  Newnham  (1816),  down  the  river  from  Portneuf .    It  is 

4  Camp.  Ill  ;  S.  C,  3  M.  &  S.  456.  not  easy  to  reconcile  the  decision  with 

See,  as  to  this  case,  the  remarks  of  the  principle  laid  down  in  Bouillon 

Willefl,  J.,   in  BouUlon  ■!!.  Lupton  v.  Lupton.     See  post,  §  648. 
(1863),  33  L.  J.  C.  P.  37,  43,  where 


804  EXPRESS  waeeanties.      [part  li. 

Sect.  647.  clearing  at  the  custom-house  should  be  deemed  the  time  of 
sailing,  provided  the  ship  were  then  ready  for  sea."  The 
plaintiff's  ship,  then  lying  in  the  Ballyshannon  river  under 
charter  to  sail  to  Miramichi,  in  New  Brunswick  (a  port 
within  the  terms  of  the  rule),  was  cleared  at  the  Sligo  custom- 
house on  the  29th  of  August :  at  that  time  she  had  on  hoard 
the  whole  of  her  stores  and  provisions,  but  only  fifteen  tons 
of  ballast  instead  of  fifty.  The  reason  for  this  was  to  enable 
her  to  cross  the  bar  of  the  river,  which  she  could  not  have 
done  with  a  greater  weight  of  ballast ;  boats,  however,  were 
on  the  morning  of  the  1st  of  September  waiting  outside  the 
bar  of  the  river  to  complete  the  ballasting  there,  and  this  they 
might  have  accomplished  before  dark  on  the  Ist.  On  that 
morning,  however,  the  ship  struck  twice  before  she  succeeded 
in  crossing  the  bar;  and  the  master,  on  getting  outside,  instead 
of  then  taking  in  his  ballast,  put  across  to  Killybegs,  on  the 
other  side  of  Donegal  Bay,  in  order  to  see  what  damage  the 
ship  had  sustained :  she  was  not  injured,  and  the  ballasting 
was  completed  at  Killybegs,  but  not  till  the  4th  of  Sep- 
tember, and  the  ship  did  not  finally  sail  till  the  8th.  The 
Court  on  these  facts  held,  first,  that  the  warranty  not  to  sail 
after  the  1st  of  September  had  not  been  complied  with ;  and, 
secondly,  that  the  ship,  at  the  time  she  cleared  out  at  Sligo, 
was  not  ready  for  sea  (a) . 
Graham  v.  In  the  next  case  on  this  subject  the  policy  was  al-so  on 

time,  and  the  ship  was  "  warranted  not  to  sail  foreign  "  after 
the  time  limited  in  certain  club  rules.  She  was  bound  for 
the  Bay  of  Fundy,  from  Dublin,  and  the  last  day  for  sailing, 
by  the  club  rules,  was  the  1st  of  September ;  by  another  rule 
(No.  9)  it  was  declared  that  the  time  of  cleai-ing  at  the  custom- 
house should  be  deemed  the  time  of  sailing,  provided  the 
ship  was  then  ready  for  sea.  On  the  31st  of  August  the 
ship,  then  lying  in  St.  George's  Dock,  Dublin,  was  cleared 
out  at  the  Dublin  custom-house :  at  that  time,  although  all 

(a)  Pittegrew  v.  Pringle  (1832),  3  oritioism  as  that  which  the  editors 
B.  &  Ad.  614.  It  is  doubtful  whether  have  ventured  to  apply  to  Eidsdale 
this  case  is  not   open  to  the  same      v.  Newnham,  mpra. 
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her  crew  were  engaged,  she  had  not  on  board  a  sufficient  Sect.  647. 
complement  of  men  for  the  sea  voyage.  Early  in  the  morn- 
ing of  the  1st  of  September  the  ship,  with  the  same  incom- 
petent crew  on  board,  dropped  down  the  river  LifEey  to  the 
Pigeon  Hole,  a  place  within  the  Port  of  Dublin,  where  she  lay 
at  anchor  the  rest  of  that  day.  In  the  course  of  that  day  the 
whole  crew  came  on  board;  but,  the  wind  being  unfavourable, 
the  ship  did  not  sail  from  the  Pigeon  Hole  and  quit  the  Port 
of  Dublin  tiU  the  morning  of  the  2nd  of  September. 

Upon  this  state  of  facts  the  Court  held,  first,  that  the 
warranty  not  to  sail  after  the  1st  of  September  was  not  satis- 
fied, because  on  that  day,  after  arriving  at  the  Pigeon  Hole, 
the  ship  remained  stationary  and  did  not  proceed  to  sea; 
secondly,  supposing  the  9th  rule  to  be  incorporated  by 
reference  into  the  policy,  that  the  ship  was  not  ready  for  sea 
on  the  31st  of  August,  when  she  cleared  at  the  custom-house, 
as  she  had  not  then  a  full  crew  on  board  (b). 

648.  When,  however,  a  voyage  consists  of  different  parts.  Warranty 
such  as  a  river  and  a  sea  voyage,  and  the  usual  course  of  g,  voyage  in"^ 
navigation  is  to  perform  them  with  different  crews  or  equip-  stages. 
ments,  the  warranty  only  requires  the  vessel  to  sail  on  the 
earlier  stage  in  the  condition  in  which  that  part  of  the  voyage 
is  usually  performed. 

A  ship,  warranted  to  sail  on  a  voyage  from  Lyons  to  Gralatz 
on  or  before  the  15th  of  August,  left  Lyons  on  the  24th  of 
July  fully  equipped  for  her  river  voyage,  but  with  only  a 
river  captain  and  crew,  and  without  her  masts,  anchors,  and 
other  parts  of  her  tackle  necessary  for  the  sea  voyage ;  this 
being  the  usual  course  of  navigation.  She  took  on  board  her 
sea  captain  and  some  of  her  sea  crew  at  Aries,  and  completed 
her  crew  and  equipment  at  Marseilles,  whence  she  sailed  on 

(J)  G-raham  v.  Barras  (1834),  5  B.  provided  the  ship  is  then  ready  for 
&  Ad.  1011.  With  regard  to  the  sea,"  the  whole  Court,  with  the  ex- 
construction  of  the  9th  rule,  "The  ception  of  Littledale,  J.,  held,  that 
time  of  clearing  at  the  custom-house  the  word  "then"  must  be  referred 
Xo  be  deemed  the  time  of  sailing,  to  the  time  of  clearing. 
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Sect.  648.    the  23rd  of  August.     The  Court  of  Common  Pleas  held  that 
she  had  complied  with  the  warranty  (c). 


Involuntary 
detention 
after  the  sea 
voyage  has 
begun  isjof 
no  effect. 


Tte  ship 
must  have 
broken 
ground. 


Nelson  v. 
Salvador. 


649.  If  the  ship  had  broken  ground  on  her  sea  voyage, 
and  once  got  fairly  under  sail  for  her  place  of  destination,  on 
or  before  the  day  limited  in  the  warranty,  though  she  may 
have  gone  ever  so  little  a  way,  and  she  afterwards  put  back 
from  stress  of  weather,  or  apprehension  of  an  enemy  in  sight, 
or  be  stopped  by  an  embargo,  or  be  in  any  way  afterwards 
detained,  yet,  as  there  was  a  begianing  to  sail  on  the  voyage 
insured,  on  or  before  the  day,  the  warranty  wiU  be  held  to 
have  been  complied  with  {d). 

650.  The  ship  need  not  proceed  to  any  distance  on  her  sea 
voyage  in  order  to  comply  with  a  general  warranty  to  sail ; 
yet  she  must  have  actually  quitted  her  moorings  and  broken 
ground  so  as  to  have  bond  fide  commenced  such  voyage  on  or 
before  the  specified  day. 

In  a  policy  on  sugars  "  at  and  from  Tobago  to  London," 
there  was  a  warranty  that  the  ship  should  sail  on  or  before 
the  10th  of  August:  the  ship  took  out  her  clearances  for 
London,  on  the  voyage  insured,  on  the  9th  of  August;  and 
on  the  10th  had  finally  completed  her  loading  and  got  her 
passengers  on  board.  The  ship  was  at  that  time  moored  in 
Tobago  Bay  with  a  bower  anchor  and  a  stream  anchor,  and 
there  was  no  impediment  to  her  sailing  but  the  wind.  The 
stream  anchor  was,  in  fact,  raised  that  day  ;  some  of  the  sails 
were  set,  and  the  vessel  moved  forward  about  thirty  fathoms 
by  heaving  in  that  quantity  of  the  cable  of  the  bower  anchor : 
when,  however,  they  were  about  to  heave  the  bower  anchor 
the  captain  observed  so  heavy  a  swell  setting  into  the  bay 
that  he  desisted,  being  fearful,  if  he  departed  that  day,  that 
he  should  be  lost  in  getting  out.  Next  morning,  the  11th, 
she  got  under  weigh,  and  finally  left  the  port,  having  had  no 


{c)  Bouillon  V.  Lupton  (1863),  33 
L.  J.  0.  P.  37. 

(d)  Per  Lord  Mansfield  in  Bond  v. 
Nutt  (1777),  2  Cowp.  607.    And  see 


TheRusson  v.  Fergusson  (1780),  1 
Dougl.  364,  cited  ibid.  601 ;  Earle  v. 
Harris  (1780),  1  Dougl.  3S7. 
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communication  with  the  shore  after  the  morning  of  the  10th.    Sect.  650. 
Lord  Tenterden  held  that  this  was  not  a  compliance  with 
the  warranty  (e). 

651.  Not  only  must  the  ship  he  actually  moved  from  her  There  must 
moorings  on  the  day  named,  but  this  must  be  done  with  the  oommenoer 
bond  fide  intention  of  forthwith  prosecuting  the  voyage,  and  "^ge,    ^ 
not  merely  and  solely  for  the  sake  of  complying  with  the 
warranty. 

A  time  policy  contained  a  warranty  that  the  ship  should  Cookrane  v. 
not  sail  for  British  North  America  after  the  15th  of  August. 
On  that  day  the  ship  was  lying  in  a  dock  in  Dublin  Harbour, 
bound  for  Quebec,  and  it  was  impossible  from  the  state  of 
the  wind  to  go  to  sea;  but  the  vessel  was  hauled  out  of 
dock  and  warped  down  the  river  about  half  a  mile  towards 
the  mouth  of  the  harbour.  At  the  time  when  the  vessel  was 
thus  moved  the  master  and  crew  knew  that  it  was  impossible 
to  get  to  sea  on  that  day.  It  was  held,  that  if  the  master's 
intention  in  moving  the  vessel  was  solely  to  comply  with  the 
warranty,  his  proceeding  was  not  a  compliance  therewith; 
but  that  if  his  intention  was  to  put  Kis  vessel  in  a  more 
favourable  situation  for  the  prosecution  of  the  voyage,  the 
warranty  was  satisfied,  even  though  the  intention  to  comply 
therewith  was  part  of  his  motive  for  moving  the  vessel.  As 
the  jury  had  not  found  what  the  captain's  intention  in  fact 
was,  the  Court  ordered  a  new  trial  on  this  point  (/). 

On  the  new  trial  the  jury  found  that  the  master  and  crew 
intended  to  put  themselves  in  a  better  position  for  the  pro- 
secution of  the  voyage  and  not  merely  to  fulfil  the  warranty ; 
at  the  same  time  they  found,  that  at  the  time  when  the  ship 
quitted  the  dock  they  knew  it  was  impossible  to  go  to  sea 
that  day.  On  this  verdict  the  Court  of  Exchequer  gave 
judgment  for  the  plaintiff ;  and  the  Court  of  Error  confirmed 
their  judgment,  on  the  ground  that  the  facts  clearly  showed 

{«)    Nelson    «.    Salvador    (1829),  (/)  Cookrane  v.  Fisher  (1831),  2 

Mood.  &  Malk.  309;   S.  0.,  Dana.       Cr.  &  M.  581  ;  S.  C,  4  Tyr.  424, 
&  LI.  219. 
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Soot.  651.  that  the  ship  was  in  the  prosecution  of  her  voyage  on  the  15th 
of  August,  having  on  that  day  made  a  movement,  though 
in  the  river,  for  the  purpose  of  proceeding  to  sea,  and  over 
the  sea  to  North  America  (g). 
Sea  Ins.  Co.  Similarly  when  the  warranty  is  that  the  ship  shall  not  sail 
V.  Blogg.  ijefore  a  certain  day,  and  she  quits  her  moorings  before  that 
day  in  a  state  of  readiness  for  the  voyage,  the  question 
whether  the  warranty  has  heen  broken  depends  on  the  pur- 
pose for  which  she  was  moved.  Thus,  where  a  policy  was  on 
goods  in  ship  "  sailing  on  or  after  the  Ist  of  March,"  and  the 
ship,  being  cleared  and  ready  for  sea,  was  moved  500  yards 
away  from  her  loading  berth  at  a  late  hour  on  the  29th  of 
February,  the  master's  only  object  being  to  keep  his  crew  on 
board  for  an  early  start  on  the  Ist,  the  Court  of  Appeal  held 
that  the  ship  had  not  sailed  before  the  1st  of  March  (h). 

■Warranty  652.  We  proceed  now  to  notice  those  cases  which  have 

been  decided  on  warranties  "  to  depart "  and  "  to  sail  from." 
Moir  V.  Under  a  policy  "  lost  or  not  lost,  at  and  from  Memel  to 

Ass.  Co.  her  port  of  discharge  in  England,  warranted  to  depart  on  or 

before  the  15th  of  September,"  the  "  Neptunus,"  having 
completed  her  loading  and  cleared  at  the  custom-house  of 
Memel  on  the  9th  of  September,  in  a  state  of  perfect  readi- 
ness for  her  voyage,  hove  up  her  anchor  and  dropped  down 
the  river  with  the  intention  of  at  once  proceeding  to  sea  ;  a 
change  of  wind,  however,  obliged  her  to  lie  at  a  place  in  the 
river,  still  within  the  limits  of  the  Port  of  Memel,  until  the 
2 1  st,  when  she  finally  got  to  sea.  Lord  Ellenborough,  at  the 
trial,  although  he  admitted  that  the  ship  had  sailed  within 
the  meaning  of  a  general  warranty  "  to  sail,"  when  she  first 
broke  ground  on  the  homeward  voyage,  yet  held  that  a 
warranty  "to  depart"  required  a  different  construction. 
"  The  intention  of  the  insurers  must  have  been,"  said  his 
Lordship,  "  that  the  ship  should  be  out  of  the  Port  of  Memel 

{ff)   Cookrane  v.  Fisher,  in  error  (A)  Sea  Ins.  Co.  v.  Blogg,  [1898] 

(1835),  1  Cr.  M.  &  R.  809  ;  S.  C,  5       2  Q.  B.  398,  C.  A. 
Tyr.  496. 
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and  at  sea  by  the  given  day ;  but  she  was  still  in  the  port,  Sect.  652. 
and  therefore  the  warranty  was  not  complied  with"  («). 
The  Court  of  King's  Bench  supported  this  ruling  {h) ;  and  in 
another  action  on  the  same  policy,  in  the  Court  of  Common 
Pleas,  the  unanimous  judgment  of  that  Court  was  given  the 
same  way  (/). 

653.  It  would  seem  that  a  warranty  "  to   sail  from  "  a  Warranty 
named  place  must  have  precisely  the  same  meaning  as  a  fro^!" 
warranty   "  to   depart."      In   the  following   case  this  was 
admitted,  the  only  question  being  as  to  what  in  mercantile 
usage  were  the  limits  of  the  port  of  departure  with  reference 
to  ships  of  the  burden  of  that  insured. 

A  policy  was  effected  on  goods  "  by  ship  or  ships  "  at  and  Lang  v. 
from  Demerara  to  London,  warranted  to  sail  from  Demerara 
on  or  before  the  1st  of  August.  Goods  under  this  policy 
were^shipped  on  board  a  vessel  of  small  burden,  then  lying 
in  the  river  of  Demerara,  opposite  the  town,  such  being  the 
proper  usual  place  of  loading  and  clearing  out  for  ships  of 
her  tonnage.  On  the  1st  of  August  the  ship  had  loaded, 
cleared,  unmoored  and  dropped  down  the  river  to  a  place 
beyond  its  mouth.  It  appeared  that  although  ships  of  small 
burden  always  load  and  clear  out  as  and  where  this  ship  had 
done  so,  yet  large  vessels  only  take  in  part  of  their  cargo 
there,  and  do  not  complete  their  loading  or  obtain  their 
clearances  until  they  get  on  the  outside  of  a  shoal  which 
commences  about  three  miles  beyond  the  river  mouth.  The 
ship  in  question  did  not  get  to  the  outside  of  this  shoal  till 
the  3rd  of  August,  soon  after  which  she  was  lost.  Abbott, 
C.  J.,  and  the  Court,  of  King's  Bench  held,  upon  this 
evidence,  that  as  the  ship  on  which  the  goods  were  actually 
loaded  had  dropped  down  the  river  beyond  its  mouth  on  the 
1st  of  August,  nothing  further  being  then  required  to  be  done 
by  a  ship  of  her  size  before  proceeding  on  her  sea  voyage, 

(i)  Moir  V.  Royal  Bxch.  Ass.  Co.  {!)  8.  G.  (1816),  6  Taunt.  240,  and 

(iai4),  4  Camp.  84.  I  Marsh.  E.  570. 

{h)  S.  C.  (1815),  3M.  &S.  461. 

A. — VOL.  II.  3  G 


810 


EXPRESS  WARRANTIES. 


[part  11. 


Sect.  653.    she  must  be  considered  as  having  "  sailed  from  Demerara  " 
on  that  day,  within  the  meaning  of  the  warranty  (m). 

If,  indeed,  this  had  been  the  case  of  a  large  vessel,  which 
would  have  been  obliged,  after  dropping  down  the  river  on 
the  1st  of  August,  to  take  in  a  further  part  of  her  cargo 
and  obtain  her  clearances  outside  the  shoal,  his  Lordship  held 
that  she  would  not  only  not  have  "  sailed  from  Demerara  " 
within  the  meaning  of  this  warranty,  but  she  would  not  even 
"  have  sailed  "  within  the  meaning  of  a  general  warranty 
"  to  sail "  on  or  before  the  1st  of  August. 

On  an  insurance  on  ship  "  at  and  from  New  York  to 
Quebec,  during  her  stay  there,  and  thence  to  the  United 
Kingdom,  the  said  ship  being  warranted  to  sail  from  Quebec 
on  or  before  the  1st  of  November,"  the  Court  held,  that  the 
underwriters  were  liable  for  the  loss  of  the  ship  while  on  the 
voyage  between  New  York  and  Quebec,  aftfer  the  1st  of 
November :  they  held,  in  fact,  that  the  warranty  only  applied 
to  the  part  of  the  voyage  between  Quebec  and  England, 
not  to  the  part  between  New  York  and  Quebec  (n). 


Balnea  v. 
Holland. 


Warranty  to 
sail  -with 
convoy. 


654.  In  order  to  avoid  running  a  dangerous  risk  in  time 
of  general  war,  it  was  very  usual,  while  the  state  of  wai' 
continued,  to  insert  an  express  warranty  in  the  policy,  that 
the  ship  should  sail  or  depart  with  convoy.  This,  like  every 
other  express  warranty,  was  held  to  require  a  strict  and 
literal  compliance. 

It  does  not  appear  necessary  to  state  in  detail  the  cases 
decided  on  the  extinct  Convoy  Acts :  the  following  is  an 
enumeration  of  the  five  requisites  established,  by  the  autho- 
rity of  these  cases,  as  being  essential  to  a  sailing  with 
convoy : — (1)  It  must  be  with  the  regular  convoy  appointed 
by  government  (o)  ;  (2)  from  the  place  of  rendezvous 
appointed  by  government  {p) ;   (3)  it  must  be  convoy  for 


(»»)  Lang  V.  Anderdon  (1824),  3  B. 
&  Cr.  495. 

(«)  Bainea  ».  Holland  (1835),  10 
Exoh.  802  ;  24  L.  J.  Exch.  204. 

(o)  Hibbert   v.    Pigou    (1783),   2 


Park,  694,  700. 

{p)  G-ordon  v.  Morley  (1780),  2 
Str.  1265  ;  Warwick  v.  Scott  (1814), 
4  Camp.  62. 
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the   voyage  {q) ;    (4)    tlie   ship   insured  must  have  sailing    Sect.  654. 
instructions  (r)  ;    (5)    she   must    depart  with  convoy,   and 
continue  -with  it  till  the  end  of  the  voyage  unless  separated 
by  necessity  (s). 

655.  During  the  maritime  wars   that    grew  out  of   the  Warranty  of 
French  Eevolution,  it  became  important  for  underwriters  to  "^'^  *   ^' 
ascertain  whether  the  ship  or  goods  insured  were  liable  to 

hostile  capture ;  and  to  avoid  this  risk  it  came  to  be  custo- 
mary, where  the  assured  wished  to  insure  his  property  as 
neutral,  for  the  underwriters  to  require  him  to  warrant  his 
ship  or  goods  to  be  neutral  property.  This  was  usually  Its  form, 
effected  by  inserting  in  the  policy  the  words  "warranted 
neutral,"  or  "  warranted  neutral  property  " ;  or  sometimes, 
without  any  formal  clause  of  warranty,  by  describing  the 
ship  or  goods  as  of  a  neutral  nation,  as,  "  an  American  ship," 
"  a  Dane,"  "  a  Swedish  brig,"  &c.,  which,  as  we  have  already 
seen,  was  held  to  have  the  same  effect  as  any  formal  warranty 
of  neutrality  {t). 

656.  The  warranty  of  neutrality  is  dealt  with  in  sect.  36  Meaning  of 
of  the  Marine  Insurance  Act  as  follows : —  of^eutralUy. 

(1.)  Where  insurable  property,  whether  ship  or  goods, 
is  expressly  warranted  neutral,  there  is  an  implied  con- 
dition that  the  property  shall  have  a  neutral  character  at 
the  commencement  of  the  risk,  and  that,  so  far  as  the 
assured  can  control  the  matter,  its  neutral  character  shall 
be  preserved  during  the  risk. 

(2.)  Where  a  ship  is  expressly  warranted  "  neutral " 
there  is  also  an  implied  condition  that,  so  far  as  the 
assured  can  control  the  matter,   she  shall  be  properly 

(?)  It  is,  however,  no  breach  of  the  (1779),  2  Str.  1260  ;  Webb  v.  Thomp- 

warranty,  when  convoy  is  appointed  son  (1797),  1  B.  &  P.  5  ;  Anderson  ji. 

for  part  only  of  the  voyage,  for  the  Pitcher  (1800),  2  B.  &  P.  164. 

ship  to  pursue  the  remainder  of  the  (»)  Lilly  v.  Ewer  (1779),  1  Dougl. 

voyage  alone:  D'Eguino  «.  Bewicke  72;   JefEerey  5;.  Legendra  (1691),  3 

(179d),  2  H.  Bl.  551.  Lev.  320  ;  Carth.  216  ;  2  Park,  707. 

{r)  If,  however,  she  has  put  herself  {t)  Baring  ».  Claggett  (1802),  3  B. 

under  convoy,  and  the  master  cannot  &  P.   201  ;    Lothian  v.   Henderson 

obtain  orders,   the  warranty  is  not  (1803),  ibid.  499 ;  Baring  v.  Christie 

broken :  Vardon  v.  Wilmot  (1744),  2  (1804),  6  East,  398. 
Park,   696,   n. ;   Victorin  v.   Cleeve 
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Sect.  656. 


Instances 
of  breach. 


Assured  does 
not  warrant 
anything 
beyond  his 
control  after 
beginning 
of  risk. 


documented,  that  is  to  say,  that  she  shall  carry  the  neces- 
sary papers  to  establish  her  neutrality,  and  that  she  shall 
not  falsify  or  suppress  her  papers,  or  use  simulated 
papers.  If  any  loss  occurs  through  breach  of  this  condi- 
tion, the  insurer  may  avoid  the  contract  (m). 

If,  therefore,  when  the  policy  was  effected,  the  ship  or  goods 
were  not  owned  by  persons  either,  politically  speaking,  the 
subjects  of  a  neutral  country  or  having  the  commercial 
character  of  subjects  of  such  country,  or  if  the  ship  were  not 
at  that  time  properly  documented  as  a  neutral  ship,  this  is 
a  breach  ab  initio  of  the  warranty  of  neutrality  (») :  so  also  if, 
in  the  course  of  the  voyage,  the  ship  violate  the  laws  of 
blockade,  or  resist  the  right  of  search,  or  in  any  other  way 
conduct  herself  illegally  as  a  neutral  ship  so  as  to  forfeit 
her  character  of  neutrality,  this  is  equally  a  breach  of 
warranty  which  frees  the  underwriter  from  all  liability  on 
the  policy. 

The  warranty  of  neutrality,  however,  only  means  "  that 
things  beyond  the  control  of  the  assured  stand  so  at  the  time, 
not  that  they  shall  continue  so  "  :  if,  for  instance,  at  the  time 
the  risk  commences  the  property  warranted  neutral  be  really 
owned  by  neutrals,  it  will  be  no  breach  of  warranty  if  these 
parties  become  belligerents  by  the  subsequent  breaking  out 
of  hostilities  between  the  state  of  which  they  are  subjects  and 
another  state.  The  assured  warrants  that  the  ship  and  cargo 
are  neutral  when  the  risk  commences ;  he  does  not  wan-ant 
that  they  shall  continue  so  at  all  events  during  the  whole 
period  of  the  risk.  The  risk  of  future  war  is  undertaken  by 
the  underwriter  on  every  policy  (y).  In  fact,  the  assured 
only  pledges  himself  that  the  neutrality  of  the  ship  during 


{«)  See  1  Marshall,  Ins.  410  ;  1 
Phillips,  Ins.  s.  783. 

(x)  Baring  v.  Olaggett  (1802),  3  B. 
&  P.  201. 

(y)  Eden  v.  Parkinson  (1781),  2 
Dougl.  732  (a),  the  S.  P.  was  ruled 
in  Salouoci  v.  Johnson  (1785),  1  Park, 
169  ;  2  Park,  716,  and  confirmed  in 


Tyson  v.  Gumey  (1789),  3  T.  R.  477. 
It  would,  however,  be-  open  to  an 
underwriter,  on  the  facts  of  Eden  v. 
Parkinson,  to  resist  the  claim,  not  on 
the  ground  of  any  breach  of  the 
warranty  of  neutrality,  but  because 
the  insurance  was  on  enemy's  pro- 
perty. 
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the  risk  shall  not  he  forfeited  hj  any  acts  or  omissions  of    Sect.  656. 
himself  and  his  agents  (z)  ;  he  does  not  and  cannot  stipulate 
for  the  continuance  of  a  state  of  neutrality  over  which  he 
himself  has  no  control. 

657.  All  property  warranted  neutral  must  he  at  the  com-  Breaches  of 

the  -warranty 

mencement  oi  the  risk,  and,  as  far  as  depends  on  the  assured  by  want  of 

or  his  agents,  must  continue  to  he  till  the  end  of  it,  neutral-  ownership. 

owned — tbat  is,  must  helong  to  those  who  either  hy  hirth  or 

domicil  are  for  commercial  purposes  neutrals  {a). 

As  we  have  elsewhere  (b)  discussed  the  question  as  to  what 

constitutes  neutrality  for  commercial  purposes,   it  will  he 

sufficient  in  this  place  shortly  to  recapitulate  the  principal 

points  as  to  neutral  ownership. 

The  great  principle  is,  that  all  men  take  their  commercial  Domicil  and 
°  ^  ^         '  .  .   .  trading  ia 

character  from  the  place  of  their  domicil.     "  All  persons  who  a  neutral 

reside   and   carry  on  business  in  a  country,   reaping   the  ^^Ste 

advantages  of  its  trade  and  contributing  to  its  well-heing,  °®^*^^*f  f"' 

must,  for  the  purposes  of  trade,  he  considered  as  belonging  purposes. 

to  that  country  "  (c). 

Thus,  where  a  ship  "  warranted  American  "  belonged  at  Tabbs  v. 

the  time  the  policy  was  effected  to  a  man  who,  though  a 

native-horn  American,  had  married  an  Englishwoman,  settled, 

and  was  carrying  on  business  in  England,  where  for  the  last 

year  he  had  resided  with  his  family  without  quitting  it ;  the 

Court  held  that  this  ship,  though  documented  as  an  American, 

was  not  in  fact  an  American-owned  ship  within  the  true 

meaning  of  the  warranty,  or  so  as  to  be  protected  by  the 

American  flag  (d) . 

(z)    Cf .   Trinder  v.   Thames,   &c.  (i)  See  Part  I.  Chap.  V. 

Ins.  Co.,  [1898]  2  Q.  B.  114,  as  to  (c)  Per  Lord  Kenyon  in  Tabbs  v. 

the  acts  of  the  shipowner  and  his  Bendelack  (1801),  4  Esp.  109. 
servants,  when  there  is  no  express  {d)  Tabbs  v.   Bendelack  (1801),  4 

warranty.  Esp.  207  ;  -S.  C,  3  B.  &  P.  207,  n.  A 

(«)  Woolmer  v.  Muihnan  (1763),  strong  case,  as  it  appeared  that  the 

1  W.  Bl.  427  ;   S.  C,  3  Burr.  1419.  plaintiff  had  an  animtis  reoertendi  to 

The  question  of  the  national  char-  America  in  that  very  ship  on  the 

acter  of    property  belonging   to   a  termination  of  her  then  voyage.    See 

corporation  is  discussed  in  §  99,  mU.  also  Wilson  v.  Marryatt  (1798),    8 


814 


,  EXPRESS  WARRANTIES. 


[part  II. 
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Immigration 
flagrante  hello. 


Property  con- 
nected with 
establishment 
in  a  hostile 
country. 


Property 
not  wholly 


On  the  other  hand,  property  belonging  to  the  born  subject 
of  a  belligerent  state  will  be  considered  as  neutral-owned, 
within  the  meaning  of  a  warranty  of  neutrality,  if  its  owner 
be  residing  and  carrying  on  his  trade  in  the  neutral  state  at 
the  time  the  policy  was  effected  (e). 

It  has  been  solemnly  decided,  however,  in  the  United 
States,  and  no  doubt  would  be  so  held  in  this  country,  that  a 
man  cannot  acquire  a  neutral  character  for  the  purposes  of 
commercial  protection,  or  so  as  to  make  his  property  neutral 
property,  by  leaving  a  hostile  and  establishing  himself  in  a 
neutral  oountr j,  flagrante  hello  (/). 

658,  Wherever  a  man  may  reside  and  whatever  political 
character  he  may  have  by  birth,  whether  enemy,  neutral  or 
ally,  yet  if  during  war-time  he  keeps  up  a  commercial  estab- 
lishment in  a  hostile  country  either  alone  or  in  partnership, 
all  property  connected  with  such  commercial  establishment  is , 
liable  to  hostile  capture,  and  therefore  not  neutral  within  the 
meaning  of  a  warranty  of  neutrality  [g). 

If,  however,  he  who  carries  on  business  both  in  the 
belligerent  and  in  the  neutral  country  resides  in  the  latter, 
then,  whatever  may  be  his  national  character  by  birth,  his 
property  connected  with  his  trading  establishment  in  the 
neutral  country  will  be  neutral  for  the  purposes  of  protection 
against  hostile  capture,  and  therefore  within  the  meaning  of 
the  warranty  {h). 

It  has  been  decided  in  the  United  States,  and  apparently 


T.  R.  31 ;  M'Connell  v.  Hector 
(1802),  3  B.  &  P.  113;  The  Indian 
Chief  (1801),  3  0.  Rob.  12;  The 
Anna  Catherina  (1802),  4  C.  Rob. 
107  ;  The  President  (1804),  5  C.  Rob. 
277. 

[e)  The  Postilion,  Hay  &  Marriott, 
245  ;  M'Connell  v.  Hector  (1802),  3 
B.  &  P.  113;  The  Emanuel,  1  0. 
Rob.  249  ;  The  Abo  (1854),  SpiukB' 
Prize  Cases,  42,  44. 

(/)  The  Dos  Hermsmos  (1817),  2 
Wheaton,  76. 


(?)  TheVigilantia (1798),  1  C.Rob. 
1 ;  The  Susa  (1799),  2  C.  Rob.  251  ; 
The  Portland  (1800),  3  C.  Rob.  41. 
The  rule  is  the  same  in  the  United 
States :  see  The  San  Jose  Indiano 
(1814),  2  GaUiaon's  R.  268;  The 
Antonia  Johanna  (1816),  1  Wheaton, 
159. 

[h)  The  Portland  (1800),  3  C.  Rob. 
41  ;  The  Herman  (1802),  4  C.  Rob. 
228  ;  The  Jonge  Klassina-  (1804),  5 
C.  Rob.  297. 
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on   sound   principles    of    law,   that    under  a  warranty   of    Sect.  658. 
neutrality  the  property  must  be  wholly  owned  by  neutrals,  neutral- 
and  therefore,  if  a  belligerent  be   interested  in  any  part 
thereof,  though  merely  as  cestui  que  trust,  this  falsifies  the 
warranty  (i). 

It  is  not,  however,  requisite  that  the  whole  cargo  should  be 
neutral-owned,  unless  it  be  all  protected  by  the  policy  which 
contains  the  warranty  of  neutrality  (Jc). 


659.  If  the  property  which  is  the  subject  of  the  insurance  Property  in 

...  <■•  i.jL.  ji     transit  to  a 

be  m  transitu  or  m  course  oi  consignment  from  a  vendor  to  belligerent 
a  vendee,  it  is  not  enough,  in  order  to  satisfy  a  warranty  of  """^  ^' 
neutrality,  that  the  property  be  neutral-owned  at  the  com- 
mencement of  the  transit ;  for  if  it  be  consigned  by  neutral 
owners  to  a  hostile  destination  in  pursuance  of  a  contract 
made  during  war,  it  is  liable  to  hostile  capture  while  in 
transit.  The  English  rule  is,  that  neutral  property  going  to 
be  delivered  in  the  belligerent  country,  and  under  a  contract 
to  become  the  property  of  the  belligerent  immediately  on 
arrival,  is  to  be  considered  as  belligerent  property  unless  the 
contract  was  made  in  time  of  peace  and  without  any  contem- 
plation of  war  (l). 

It  was  held  to  make  no  difference  that  it  was  agreed 
between  the  neutral  consignor  and  the  belligerent  consignee 
that  the  goods  shall  be  at  the  risk  of  the  former  until 
delivered  (m).  Such  agreements  were  held  to  be  fraudulent, 
as,  if  they  could  operate,  they  would  cover  all  belligerent 
property  while  at  sea,  since  the  risk  of  capture  would  be  laid 


(j)  Murray    v.    United    Ins.   Co.  ohusetts   Fire    and    Mar.    Ins.  Co. 

(1801),  2  Johnson's  Cases,  168,  cited  (1826),   4  Mason,  256  ;    1    Phillips, 

1  Phillips,  s.  790  ;  and  see  also  CaJ-  s.  789. 

breath  ».Gracy  (1805),  1  Washington  (Z)  The  Sally   (1795),    3  C.  Eob. 

C.  C.  R.  219  :  1  Phillips,  s.  788.  300,    n. ;    The    Vrow    Margaretha 

(A)  Barker    v.    Blakes    (1808),    9  (1799),   1   C.   Eob.   336 ;   The    Jan 

East,  283.     See  8.  P.  in  Livingston,  E^ederick  (1804),  5  C.  Eob.  128. 

V.    Maryland    Ins.    Co.    (1810),    6  (m)  The  Atlas  (1801),  3  C.  Eob. 

Cranch,  274,  and  Bayard  v.  Massa-  299. 
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Goods  in 
transit  from 
a  belligerent 
oountiy. 


Sect.  659.    alternately  on  the  consignor  or   consignee  according  as  the 
one  or  other  happened  to  be  neutral  (n). 

On  the  other  hand,  it  has  been  also  held,  though  in  appa- 
rent inconsistency  with  the  principle  of  the  last  rule,  that 
goods  which  are  hostile  owned  at  the  commencement  of  the 
transit  do  not  acquire  a  neutral  character  by  a  neutral  desti- 
nation ;  the  principle  assumed  in  this  case  being  that  property 
which  has  a  hostile  character  at  the  commencement  of  the  risk 
cannot  change  that  character  while  it  is  in  transitu  so  as  to 
protect  it  from  capture  (o) . 

The  rule,  in  short,  was,  that  if  either  neutral  goods  were 
shipped  with  a  hostile  destination,  or  hostile  goods  with  a 
neutral  destination,  by  virtue  of  any  contract  made  during 
war,  both  alike  were,  by  the  law  of  nations,  as  understood  in 
this  country  before  the  Declaration  of  1856,  liable  to  hostile 
capture,  and  neither,  therefore,  were  neutral  within  the  mean- 
ing of  a  warranty  of  neutrality. 


Want  of 

neutral 

origin. 

Colonial 
produce. 


660.  It  was  also  held,  that  if  property  warranted  neutral 
consisted  of  colonial  produce,  it  must  be  either  of  neutral 
origin,  or  last  shipped  for  its  destination  from  a  neutral  port. 
The  produce  of  a  belligerent  colony,  though  owned  by  a 
neutral,  was  thus  liable  to  hostile  capture  {p) ;  and  the  same 
consequence  followed  when  it  was  contracted  for  by  a  neutral 
before,  but  in  contemplation  of,  war  (?) ;  but  when  the  pro- 


(«)  The  Courts  in  New  York  dis- 
sent from  this  rule  altogether,  and 
their  Judges  have  declared  it  to  be 
rather  "  a  rule  of  political  expediency 
than  of  international  law "  ■  De 
Wolff  <v.  New  York  Firemen's  Ins. 
Co.  (1822),  20  Johnson,  R.  214 ;  S.  C, 
in  error  (1823),  2  Cowen's  R.  56. 
It  should  be  stated,  howeyer,  that 
Phillips  lays  down  the  law  as  in  the 
text,  merely  stating  this  case,  by  the 
way,  as  existing :  1  Phillips,  ss.  260, 
791. 


(o)  The  SaUy  (1795),  3  C.  Rob. 
300,  n. ;  The  Atlas  (1801),  ibid.  299.; 
The  Anna  Catherina  (1802),  4  C.  Rob. 
107,  113. 

{p)  The  Phoenix  (1803),  5  C.  Rob. 
20  ;  per  Lord  Stowell,  ibid.  167.  In 
Nigel  Gold  Mining  Co.  v.  Hoade, 
[1901]  2  K.  B.  853,  Mathew,  J., 
expressed  the  view  that  this  rule 
would  not  be  followed  now. 

[q)  The  Jan  Prederiok  (1804),  6 
C.  Rob.  128.  See  also  The  Rends- 
borg  (1802),  4  C.  Rob.  121. 
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duoe  was  deKvered  before  war,  not  having  been  contracted    Sect.  660. 
for  in  contemplation  thereof,  it  was  held  to  be  neutral  (r) . 

If,   however,   the  produce  was   owned  by  neutrals,  and  Colonial 
exported  from  the  hostile  colony  to  a  neutral  country,  it  was  shipped  from 
deemed  neutral  during  its  subsequent  transit  upon  re-expor-  ^  iieutral 
tation,  even  to  the  mother  country. 

The  question  in  such  oases  always  was,  whether  there  had 
been  a  bona  fide  importation  into  the  neutral  country,  or 
whether  the  whole  transportation  from  the  colony  to  the 
mother  country  was  one  entire  voyage.  If  such  produce 
had  been  brought  into  the  ports  of  a  neutral  country  and 
there  transhipped  immediately  on  arrival,  without  being 
landed ;  this,  especially  in  the  absence  of  any  distinct  proof 
as  to  the  hostile  origin  of  such  produce,  was  held  enough  to 
satisfy  a  warranty  of  neutrality  (s).  So,  also,  landing  the 
produce  and  paying  the  duties  upon  it  at  the  neutral  port 
previous  to  its  transhipment  to  the  mother  country  was  held 
sufBcient  to  legalize  the  transaction  {t) ;  but  merely  touching 
with  such  produce  at  the  neutral  port,  and  there  paying  a 
nominal  duty,  was  not  enough  (m)  . 

661.  "Where   a   ship   is   expressly  warranted   'neutral,'  Want  of 
there  is  also  an  implied  condition  that,  so  far  as  the  assured  ments  and 
can  control  the  matter,  she  shall  be    properly  documented,  neutrality 
that  is  to  say,  that  she  shall  carry  the  necessary  papers  to 
establish  her   neutrality,  and  that  she  shall  not  falsify  or 
suppress  her  papers,  or  use  simulated  papers.     If  any  loss 
occurs  through  breach  of   this  condition,  the  insurer  may 
avoid  the  contract "  [x). 

By  this  statutory  provision  two  points  are  settled  which 
on  the  authorities  were  not  clearly  established.  The  first  is, 
that  where  the  ship  is  warranted  neutral,  the  obligation  to  be 

(»■)   The   Vrow    Anna    Catherina  {t)  The  Polly   (1800),   2   C.  Kob. 

(1804),  5  C.  Kob.  161.  361. 

(«)  See  Berens  v.  Ruoker  (1761),  1  (»)  The  Essex,   cited  5   C.   Rob. 

"W.  Bl.  313 ;  The  PoHy  (1800),  2  C.       368  ;   The  Maria  (1805),  ibid.  365  ; 
Bob.  361.  The  William  (1806),  ibid.  386. 

'  [x]  Mar.  Ins.  Act,  s.  36,  sub-s.  2. 
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Sect.  661.  properly  documented  only  exists  so  far  as  the  assured  can 
control  the  matter.  For  instance,  in  a  policy  on  cargo,  the 
carrying  vessel  may  be  warranted  neutral ;  but  the  assured 
will  not  lose  the  benefit  of  the  insurance  owing  to  want  of 
proper  documents  to  establish  the  ship's  neutrality  if  the 
want  of  them  is  due  to -no  fault  of  his  own.  The  second  is, 
that  the  breach  of  this  condition  gives  the  insurer  no  right  to 
avoid  the  contract  except  where  the  breach  has  caused  a 
loss(«/). 

The  principal  documents  and  proofs  of  neutrality  which 
the  law  of  nations  requires  in  every  neutral  ship  are  stated 
by  Arnould  to  be  the  following  (s)  : — 

The  flag.  1.  The  flag  :  this  is  the  most  obvious  badge  of  the  national 

character  of  the  ship,  and  by  the  law  of  nations  she  is  liable 
as  against  herself  to  be  considered  as  belonging  to  the  nation 
so  indicated  (a).  A  ship  warranted  neutral  must  bear  no 
other  than  a  flag  that  was  neuti-al  at  the  commencement 
of  the  risk ;  and  a  ship  warranted  of  any  given  national 
character  must  bear  the  flag  of  that  and  of  no  other  nation. 

The  passport        2.  The  passport,  sea-brief,  sea-letter  or  pass :   this  is  a 
certificate  granted  by  authority  of  the  neutral  state,  giving 

(y)  The  concluding  words  of  the  a  subsequent  loss  unconnected  there- 

sub-seotion,  which  overrule  the  de-  with  had  or  had  not  occurred, 

oision  in   Rich   v,   Parker  (1798),   7  («)  The  papers   carried  on  board 

T.  R.  705,  create  a  difSculty.     Do  vary  to  some  extent  according  to  the 

they   mean    that   the   insurer    can  nationality  of  the  ship.    For  a  list  of 

avoid  the  policy  ab  initio  and  alto-  the  documents  which  may  be  expected 

gether,  so  that  he  will  not  be  liable  to  be  carried  by  ships  of  difEerent 

for    a   previous   partial   loss,    e.g.,  states,  see  Professor  Holland's  ofB- 

damage  which  has  been  repaired,  or  cial  Manual  of  Naval  Prize  Law, 

for   a    subsequent   loss  which   has  52 — 59. 

nothing   to    do  with    the  want  of  (a)  The  Success  (1812),  1  Dodson, 

documents,  or  do  they  only  mean  131  ;'  The  Vrow  Elizabeth  (1803),  5 

that  he  can  repudiate  liability  for  0.  Rob.  2  ;   The  Industrie   (1864), 

any  loss  which  is  due  to  the  breach  Spinks'  Prize  Cases,  64.     It  must  be 

of  the  condition  ?     It  is  submitted  carefully  borne  in  mind  that  it  is 

that  the  latter  is  the  proper  con-  only  the  ship  which  thus  takes  its 

struction  :      otherwise     the    extra-  national  character  from  the  flag  or 

ordinary  result  would    follow  that  pass,   not  the  goods  :    The  Vreede 

liability    for   a    partial   loss  might  Soholtys  (1804),  5  C.  Rob.  6,  n. 
depend  on  the  contingency  whether 
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permission  to  the  master  of  the  ship  to  proceed  on  the  voyage    Sect.  661. 
proposed,  and  declaring  that  while  on  such  voyage  the  ship 
is  under  the  protection  of  the  neutral  state  (b).     It  is  indis- 
pensable to  the  safety  of  a  neutral  ship  (c)  ;  nor  is  any  vessel 
permitted  to  disown  the  national  character  ascribed  to  her 
therein  (d).     Its  form  is  frequently  and  variously  given  in  the 
commercial  treaties  contracted  between  different  states,  and 
must  therefore  vary  in   each   particular  ease.      Usually  it  its  usual 
specifies  the  name  and  residence  of  the  captain ;  the  name,  *°™' 
property,  description,  tonnage,  and  destination  of  the  ship ; 
the  nature  and  quantity  of  the  cargo;  the  place  whence  it 
comes ;  its  destination,  &c. ;  but  no  general  rule  can  be  laid 
down  on  these  points. 

3.  The  register  or  certificate  of  registry  is  also  an  important  The  register 
document  under  this  warranty,  as  it  shows  to  whom  and  to  of  regttry*^ 
what  port  a  vessel  belongs,  and,  being  certified   by  some 

officer  of  the  customs,  bears  with  it  a  certain  stamp  of  public 
authority.  This  document,  however,  is  not  indispensable  for 
compliance  with  the  warranty,  if  the  ship  possesses  others 
from  which  her  neutral  character  may  be  decisively  ascer- 
tained. So  it  was  held  in  the  United  States,  where  the  ship 
had  a  sea-letter  but  no  register  (e). 

4.  The  bill  of  sale  may  also  be  of  importance  as  a  proof  of  Bill  of  sale. 
nationality,  especially  where  the  ship  appears  to  be  hostile 

built,  in  order  to  show  that,  although  she  be  so,  yet  she  has 
been  either  purchased  by  the  neutral  before,  or  captured  and 
legally  condemned  and  sold  to  the  neutral  after,  the  declara- 
tion of  war  (/). 

5.  The  muster-roll  (g)  may  be  of  great  use  in  ascertaining  The  muster- 

roll. 

(J)  TheVigilaiitia(1798),l C.Rob.  5  C.  Rob.  2;  The  Vreede  Scholtys 

13 ;  The  Vreede  Scholtys  (1804),  6  (1804),  ibid.  5,  n. 
0.  Rob.  5,  a.  (e)  Barker    i/.    Phoenix    Ins.    Co. 

(c)  1    Marshall,   Ins.   410,   citing  (1811),  8  Johnson's  R.  237,  cited  1 

Hubner  de  la  Saisie  des  BEttimenls  Phillips,  Ins.  s.  806. 
neutres,  Pt.  ii.  chap.  3,  s.  10,  vol.  i.  (/)  Per  Lord  Stowell,  The  Sisters 

242.  (1804),  5  C.  Rob.  155  ;  1  Marshall, 

{d)   The  Vigilantia   (1798),    1   C.  Ins.  411. 
Bob.  13.     This  does  not  apply  to  the  (g)  Commonly  known  as  the  ship's 

goods:  The  Vrow  Elizabeth  (1803),  articles,  but  in  the  Merchant  Shipping 
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Sect.  661. 


The  charter- 
party. 


The  log-book, 


The  bill  of 
health. 


Proofs  of 
the  national 
character  of 
cargo. 


The  want  of 
none  of  these 
documents 
singly  is 
conclusive. 


a  ship's  national  oharacter,  as  it  contains  the   name,  age, 
nationality,  &o.  of  every  person  of  the  ship's  company. 

6.  The  charter-party,  as  it  serves  to  authenticate  many  of 
the  facts  on  which  the  proof  of  neutrality  must  rest,  ought 
always  to  be  found  on  board  chartered  ships  (A). 

7.  The  log-book,  if  faithfully  kept,  is  important  with  the 
same  view,  and  so  is — 

8.  The  bill  of  health,  which  is  a  certificate,  properly 
authenticated,  that  the  ship  comes  from  a  place  where  no 
infectious  distemper  prevails,  and  is  thus  incidentally  evidence 
of  ownership. 

9.  Proofs  of  the  national  character  of  the  cargo,  as  invoices, 
bills  of  lading,  certificates  of  origin,  &c. :  these  are  all  of 
importance,  as  proofs  of  the  neutral  character  of  the  goods 
warranted  neutral  (»).  The  certificate  of  origin  was  generally 
deemed  necessary  during  the  continuation  of  the  French 
wars,  in  order  to  prove  that  the  goods  were  the  subject  of 
legal  transport.  To  this  list  the  manifest  and  the  clearances 
may  be  added. 

Upon  the  subject  of  these  documents  it  may  be  observed 
generally  that  though  the  want  of  some  of  these  papers  may 
be  taken  as  strong  presumptive  evidence,  yet  the  want  of 
none  of  them  singly  amounts  to  conclusive  evidence  against  a 
ship's  neutrality. 

All,  in  fact,  that  the  warranty  of  neutrality  requires  is 
that  the  property  should  be  owned  in  compliance  with  the 
warranty  and  be  furnished  with  the  usual  evidence  of  such 
neutrality  as  is  warranted  (/c),  that  this  proof  shall  accompany 
the  property,  and  be  forthcoming  whenever  its  neutral 
character  is  called  in  question. 


Act,  1894,  styled  the  Agreement  with 
the  Crew.  For  the  contents  of  this 
document,  see  sect.  114  of  the  Act. 

(A)  1  Marshall,  Ins.  411. 

(i)  The  Mar.  Ins.  Act  does  not 
impose  any  obligation  with  respect 
to  documents  in  the  case  of  a  war- 
ranty of  the  neutrality  of   goods. 


Sect.  36,  sub-sect.  2,  refers  only  to 
ship.  It  applies,  however,  to  a 
poUoy  on  goods  where  the  ship  is 
warranted  neutral.  See  Baring  v. 
Claggett  (1802),  3  B.  &  P.  201. 

(A)  SifBkin  i,.  Lee  (1807),  2  B.  & 
P.  N.  R.  484.  See  1  MarshaU,  Ins. 
412  ;  1  PhiUips,  Ins.  s.  802. 
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662.  The  same  principles  which  apply  to  the  proofs  of    Sect.  668. 
nationality  required  by  the   general    law   of    nations    are  Documents 
applicable  to  the  regulations  introduced  by  the  commercial  commercial 
treaties  oi  modern  states  {I). 

By  the  treaty  of  1778  between  France  and  America,  it  was  Rich  v. 
agreed  that  ships  belonging  to  either  state  "must  be  furnished 
with  sea-letters  or  passports  "  (to  be  made  out  in  the  form 
annexed  to  the  treaty),  "  expressing  the  name,  property  and 
build  of  the  ship,  as  also  the  name  and  place  of  habitation  of 
the  master  or  commander." 

A  ship  insured  "from  London  to  Guernsey,  and  from 
thence  to  the  coast  of  Africa,"  &o.,  "  warranted  American 
property,"  while  this  treaty  was  in  force,  had  sailed  from 
London  to  Guernsey  without  any  passport,  but  from  Guernsey, 
and  until  she  was  captured  by  a  French  privateer,  she  had 
such  passport  on  board  and  exhibited  it  to  the  captain  of  the 
privateer  at  the  time  of  her  capture.  Lord  Kenyon  and  the 
Court  of  King's  Bench  held  that  although  the  ship  was  not 
lawful  prize,  yet  the  warranty  of  neutrality  was  broken  by 
her  having  sailed  from  London  to  Guernsey  without  a  pass- 
port {m).  "  The  ship,"  said  Lord  Kenyon,  "  under  this  war- 
ranty, was  not  only  not  to  be  liable  to  risks  arising  from 
her  not  being  American  property,  but  she  was  not  to  be 
liable  to  any  inconvenience  or  impediment  arising  from 
her  not  being  in  the  condition  required  by  the  treaty  with 
France"  (m). 

The  following  case  shows  the  strictness  with  which  the  Baring  «j. 
Courts  will  exact  a  compliance  with  the  letter  of  the  treaty 
regulations.  In  this  same  treaty  the  sea-letter  is  required  to 
express  "  the  name  and  place  of  habitation  of  the  master  or 
commander."  A  ship  "  warranted  American  "  had  a  sea- 
letter  running  as  follows : — "  Permission  has  been  granted  to 

(J)  Per  Lawrence,  J.,  in  Pollard ».  was  not  due  to  the  want    of    the 

Bell  (1800),  8  T.  R.  440.  passport,  this  case,  in  view  of  the 

(m)  Rich  J).  Parker  (1798),  2  Esp.  concludingwordsof  sect.  36,sub-s.  2, 

615  ;    S.    C,    7    T.    R.    705,    709.  of  the  Mar.  Ins.  Act,  would  now  be 

Inasmuch,  however,  as  the  loss  here  decided  differently. 
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Sect.  662.  Greorge  Dominic,  master  of  the  ship  called  the  '  Mount 
Yernon,'  of  the  town  of  Philadelphia,  of  the  burden  of,"  &o. 
The  Court  was  of  opinion  that  the  name  of  the  town  in  the 
sea-letter  must  necessarily,  from  its  collocation,  be  referred 
to  the  ship  and  not  to  the  master,  and  that  the  sea-letter  was 
not  in  accordance  with  the  treaty  (w). 

In  the  same  case,  as  it  appeared  that  the  owner  of  the 
ship  had  not  been  naturalized  in  America,  and  his  ship 
consequently  had  not  acquired  the  privileges  conferred  upon 
registered  ships  of  the  United  States  by  the  American 
Navigation  Act  of  1792,  the  Court  held  that  the  ship  on 
this  ground  also  was  not  "  American  "  within  the  meaning 
of  the  warranty  (o). 


Want  of 
documents 
required  by 
occaBional 
regulations. 


663.  Although  it  is  requisite,  to  comply  with  a  warranty  of 
neutrality,  that  a  ship  should  be  furnished  with  all  documents 
required  by  treaties  between  her  own  and  other  states,  the 
same  rule  does  not  apply  to  those  marine  regulations  and 
ordinances  which  foreign  states  make  in  time  of  war  contrary 
or  in  addition  to  the  law  of  nations.  Questions  of  neutrality 
are  to  be  decided  by  the  general  law  of  nations,  subject  only 
to  such  alterations  and  modifications  therein  as  may  have 
been  introduced  by  treaties  between  the  state  to  which  the 
ship  belongs  and  other  powers.  The  warranty  imposes  no 
obligation  on  the  neutral  shipowner  to  furnish  himself  with 
every  document  that  the  belligerent  powers  may  require  by 
their  own  private  ordinances,  unsanctioned  by  international 


(»)  Baring  v.  Claggett  (1802),  3 
B.  &  P.  201  (before  Lord  Alvanley 
and  the  Court  of  C.  P.),  and  iS.  C.  in 
error  (1804),  5  East,  398  (before  Lord 
EUeuborough  and  the  Court  of 
K.  B.).  Inasmuch  as  the  policy  in 
this  case  was  on  cargo,  and  the 
condemnation  was  not  due  to  the 
informality  in  the  sea-letter,  the 
decision  would  now,  in  view  of 
sub-sect.  2  of  sect.  36  of  the  Mar. 
Ins.  Act,  be  otherwise. 

(o)  Baring  v.  Claggett  (1802),  3  B. 


&  P.  201.  Kent,  C.  J.,  supposes  that 
Lord  Alvanley  did  not  know  of  the 
Act  of  Congress  of  1802,  giving 
vessels  not  entitled  to  a  register,  but 
American  owned,  all  the  advantages 
of  national  protection :  1  Phillips, 
Ins.  8.  813,  n.  He  certainly  did  not, 
for  Baring  v.  Claggett  was  only 
decided  in  1802,  and  the  ship  which 
was  the  subject  of  the  warranty  had 
been  captured  six  years  before,  in 
1796. 
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treaty,  as  evidences  of  neutrality.     In  no  case,  therefore,  will    Sect.  663^ 
the  want  of  such  documents  amount  to  a  forfeiture  of  his 
neutrality  [p] . 

664.  A  warranty  of  neutrality  implies  that  the  ship  shall  Engaging  in 

(so  far  as  the  assured  can  control  the  matter)  (q)  be  conducted  colonial  or 

on  the  voyage  with  strict  regard  to  the  rules  of  neutrality.  t°a|e™f  (.j,g 

If  she  be  guilty  of  any  conduct  which  by  the  rules  of  war  enemy, 
renders  her  liable  to  hostile  capture,  this  is  a  breach  of  the 
warranty. 

Thus,  engaging  in  the  privileged  colonial  or  coasting  trade 
of  the  enemy — simulating  or  destroying  papers — resisting 
the  right  of  search — ^violatiag  the  laws  of  blockade — are 
all  so  many  forfeitures  of  neutrality  and  breaches  of  the 
warranty.     We  will  consider  these  in  their  order. 

By  the  law  of  nations,  as  interpreted  in  this  country,  the  Rule  of  1756. 
following  rule  (frequently  called  the  Rule  of  1756;  has  been 
firmly  established  as  a  principle  of  our  laws  of  war.  If 
during  war  neutral  property  be  engaged  in  any  branch  of 
the  colonial  or  coasting  trade  of  the  enemy,  which  is  not 
open  to  foreigners  in  time  of  peace,  such  property  loses  its 
character  of  neutrality  and  becomes  liable  to  hostile 
capture  (r). 

This  rule  stands  on  two  grounds :  1.  That  the  neutral,  by 
thus  acting,  interposes  to  relieve  the  enemy  from  the  con- 
dition to  which  the  other  belligerent  had  reduced  him,  and  to 
that  extent  deprives  that  belligerent  of  the  advantage  he  had 
gained.  2.  That  the  neutral  employed  in  a  trade,  reserved  by 
the  enemy  to  his  own  subjects,  identifies  himself  with  that 


(p)  Mayne 4".  Walter  (1782), before  (?)  Mar.  Ins.  Act,  s.  36,  sub-a.  1. 

Lord  Mansfield,  1  Marshall,  Ins.  402.  {r)  The  rule  is  firmly  established : 

See  also  the  remarks  on  that  case,  see  The  Immanuel  (1799),  2  C.  Rob. 

and  Barzillay  v.  Lewis,  ibid.  404,  405.  186 ;  and  see  especially  1  Kent,  Com. 

Pollard  V.  Bell  (1800),  8  T.  R.  434  ;  81—86,    which    contains    an    able 

Bird  V.  Appleton  (1800),  ibid.  562 ;  exposition  of    the    whole    doctrine, 

Price  V.  Bell  (1801),  1  East,  663.   See  together  with  a    reference    to    the 

further,  ^os<,  §  684.  American  authorities. 
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Sect.  664.  enemy,  and  assumes  his  character :  in  the  words  of  Lord 
Mansfield,  "  If  a  neutral  ship  trades  to  a  French  colony  with 
all  the  privileges  of  a  French  ship,  and  is  thus  adopted  and 
naturalized,  it  must  be  looked  on  as  a  French  ship,  and  is 
liahle  to  he  taken  "  (s).  This  rule  was  uniformly  acted  upon 
by  Lord  Stowell  throughout  the  whole  course  of  the  great 
maritime  wars  of  the  French  Eevolution,  from  1792  to  1815. 

Limitations         665.  The  rule,  however,  is  confined  to  trade  directly  be- 

of  Rule  of       tween  the  enemy's  colony  and  the  mother  country,  and  does 

not  apply  where  the  produce  of  a  hostile  colony  is  hoiiA  fide 

imported  into  a  neutral  country  and  thence  re-exported  into 

the  mother  country. 

A  cargo  of  Spanish  colonial  produce  was  imported  from 
the  Havannah  in  an  American  ship  into  the  United  States, 
and,  after  being  landed  and  duties  paid,  was  re-exported  in 
the  same  ship  into  Spain ;  Lord  Stowell  held  this  to  be  a 
Sufficient  test  of  the  bona  fides  of  the  transaction  and  that  the 
trade  was  legalized  [t).  But  merely  touching  at  the  neutral 
port  and  paying  nominal  duties  there  was  not  enough  (m). 

The  question,  in  fact,  in  all  cases  is  one  of  intent.     Did 

the  animus  importandi  terminate  at  the  intermediate  port  or 

look  to  an  ulterior  one  ?     Was  it,  under  the  circumstances,  a 

bond  fide  importation  ending  at  the  intermediate  port,  or  a 

mere  contrivance  to  cover  the  original  scheme  of  the  voyage 

to    an   ulterior  port  ?      This  is  the  true  principle  of  the 

oases  {x). 

This  rale  is         This  rule  was  uniformly  repudiated  by  the  United  States 

byaeUnHed  throughout    the    whole  of    the  war   of    1812—1814,  but 

States.  Chancellor  Kent  intimates  the  possibility,  that  if  the  United 

States  were  ever  themselves  to  be  engaged  in  a  maritime  war 

with  an  enemy  who  threw  the  whole  of  his  colonial  or  coast- 

(s)  In  Berens  i>.  Enoker  (1761),  1  [t)  The  Polly   (1800),  2  C.  Rob. 

"W.  Bl.  314.    Eranoe  being  then  at     ■  361. 

■war  with  this  country,    "French"  («)  The  Essex,  cited  5  0.  Rob. 

in  this  paragraph  is  equivalent  to      368 ;  The  Maria  (1806),  ibid.  365. 
"belligerent."  [x)  Per  Sir  "Wm.   Grant  in  The 

William  (1806),  S  0.  Rob.  385. 
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ing  trade  into  the  hands  of  entei-prising  neutrals,  they  might    Sect.  665. 
be  induced  to  feel  more  sensibly  than  they  had  hitherto  done 
the  weight  of  the  arguments  of  foreign  jurists  in  favour  of 
the  policy  and  equity  of  the  rule  {y) . 

666.  Carrying  simulated  papers  is  a  ground  of  capture  and  Carrying 
condemnation,  and,  if  without  leave  expressly  given  in  the  papers, 
policy,  is  a  breach  of  the  warranty  of  neutrality  (s)  :  this  is 
so,  even  though  it  be  impossible  without  such  papers  to  carry 
on  the  proposed  trade  {a). 

So,  carrying  suspicious  papers  has  been  held  in  the  United  or  suspicious 
States  to  be  a  breach  of  this  warranty.  Under  a  policy  on 
goods  "  warranted  American  property,"  certain  papers  relat- 
ing to  a  former  shipment  were  concealed  in  a  cask  on  board 
and  were  referred  to  in  a  letter  written  in  sympathetic  iuk, 
and  they  were  such  altogether  as  to  throw  a  mystery  over  the 
shipment — this  was  held  to  amount  to  a  breach  of  the 
warranty  ih). 

So  it  has  been  held  in  the  United  States,  and  apparently  Attempting 

IT .  to  disguise 

on  sound  principles,  that  an  attempt  to  disguise  belhgerent  belligerent 

goods  as  neutral  and  carrying  them  as  such  with  neutral  neutral.^ 

cargo,  is  a  breach  of  the  warranty  of  neutrality  and  will 

avoid  the  policy  as  to  the  neutral  cargo,  though  if  the  same 

(y)  1  Kent,  Com.  84,  85.    Phillips  of  the  Courts,  be  disregarded  by  the 

(vol.  i.  s.  278),  after  stating  that  his  enemy.      See   The    Dos   Hermanos 

countrymen  had  suffered  much  under  (1817),   2  Wheaton,    76  ;    and  ante, 

this  rule  in  the  English  Courts,  lays  §  95. 

it  down  that  such  trade,  opened  to  all  (a)  By  sect.  36,  sub-sect.  2,  of  the 

neutrals  indiscriminately,  ought  not  Mar.  Ins.  Act,  as  to  which,  however, 

to  be  treated  as  contraband  except  see  §  661,  ante.     See  Horneyer  v. 

after  official  notice.  Asregards  notice,  Lushington    (1812),    15    East,    46; 

the  rule  was  well  known.    Besides,  it  OsweU  v.   Vigne  (1812),    ibid.  70; 

is  a  faUacy  to  say  that  the  trade  is  BeU  v.  Bromfield  (1812),  ibid.  364. 
opened.    It  continues  to  be  a  privi-  {a)  See  the  oases  in  East  last  cited, 

leged  trade,  and  the  neutrals  that  which  answer  the  doubt  raised  on 

embark  in  it  become  the  privileged  this  point  by  Sir  J.  MansBeld  in  Steel 

traders  of  the  belhgerent.     Even  if  v.  Lacy  (1810),  3  Taunt.  285. 
a  final  abolition  of  this  privilege  were  {b)  Carrere  ».  Union  Ins.  Co.  (1813), 

proclaimed,   this  being  done  under  3  Harris  &  Johnson,  324,  cited   1 

stress  of  war    and    for   beUigerent  PhilUps,  Ins.  s.  809. 


purposes,  may,  according  to  a  rule 
A. — VOL.  II 
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Sect.  666. 


papers. 


Spoliation  or 
destruction 
of  papers. 


goods  had  been  taken  on  board  as  enemy's  goods  and  so 
documented,  the  only  effect  would  have  been  to  expose  them 
to  confiscation  (c). 

Concealing  papers,  material  for  the  proof  or  preservation  of 
neutral  character,  justifies  a  hostile  detention  and  carrying 
into  port  for  adjudication,  and  on  this  ground  it  has  been 
laid  down  in  the  United  States  by  Marshall,  0.  J.,  that  the 
concealment  of  the  ship's  papers  will  generally  amount  to  a 
breach  of  the  warranty  of  neutrality  (d). 

The  spoliation  or  destruction  of  papers  is  a  still  more 
aggravated  circumstance  of  suspicion,  and  may  justify  an 
inference  that  the  ship  or  goods  are  enemy's  property  with- 
out further  proof :  it  does  not,  however,  in  this  country  create 
an  absolute  presumption  juris  and  de  jure  to  that  effect  (e). 
And  Lord  Mansfield  said  that  though  throwing  papers 
overboard  was  considered  as  a  strong  presumption  of  enemy's 
property,  yet  he  had  never  known  a  condemnation  on  that 
ground  only  (/). 


Enemy's 
goods  in 
neutral  ships 
and  neutral 
goods  in 
enemy's  ships 
no  breach  of 
neutrality. 


667.  Previous  to  the  treaty  of  Paris  of  1856  {g)  it  was  an 
established  rule  of  the  law  of  nations,  as  acted  upon  in  this 
country,  that  enemy's  property  carried  on  board  neutral  ships 
in  time  of  war  is  liable  to  capture  and  confiscation.  It  was 
not,  however,  held  to  involve  a  forfeiture  of  neutrality,  either 
in  the  ship  in  which  it  was  carried  or  in  the  cargo  together 
with  which  it  was  loaded  on  board,  if  such  cargo  belonged  to 
other  owners  and  was  covered  by  separate  insurances  {h). 

Neutral  goods  are  not  liable  to  seizure  on  board  enemy's 
vessels ;  and  this  on  the  same  principle  as  regulates  the  case 
last  considered,  viz.,  that  war  gives  a  right  to  capture  the 


(c)  Phoenixins.  Co. !;.  Pratt  (1810), 
2  Binn.  308  ;  Schwartz  v.  Ins.  Co.  of 
North  America  (1811),  3  Washington 
C.  C.  R.  117. 

{d)  Livingston  .-.  Maryland  Ins. 
Co.  (1813),  7  Cranoh,  636,  cited  1 
PhiUips,  s.  809. 

(e)  The  Hunter   (1816),   1   Dods. 


Adm.  R.  480. 

(/)  Bernardi  v.  Motteux  (1781),  2 
Dougl.  581.  The  American  rule  is 
the  same  :  The  Pizarro  (1817),  2 
Wheaton,  ill. 

iff)  See  post,  §  672. 

(A)  See  Barker  v.  Blakea  (1808),  9 
East,  383. 
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goods  of  an  enemy,  but  not  of  a  friend.  It  would,  therefore,  Sect.  667. 
be  no  ground  of  avoiding  the  policy  that  goods  "  warranted 
neutral"  had  been  put  on  board  an  enemy's  vessel:  this, 
however,  must  be  understood  as  confined  to  the  enemy's 
merchant  vessels,  for  if  placed  on  board  an  armed  ship  of  the 
enemy  they  are  regarded  as  enemy's  property ;  for  this  shows 
an  intention  to  resist  the  right  of  search  (»). 

And  the  same  consequence  has  been  held  to  follow,  for  the 
same  reason,  if  the  ship  on  which  they  are  loaded,  though 
neutral,  sails  under  convoy,  or  in  company  of  an  armed  belli- 
gerent force,  or  under  the  licence  of  a  hostile  government  {k) : 
the  doing  so  would  clearly  amount  to  a  breach  of  the  warranty 
of  neutrality. 

668.  It  is  an  invariable  principle  of  the  Law  of  Nations,  Violation  of 
that  if  a  neutral  violates  a  blockade  by  carrying  suppKes  to,  or  blockade, 
in  any  way  trading  with,  a  blockaded  port,  he  is  guilty  of  a 
high  offence  against  the  laws  of  war,  and  thereby  subjects  his 
ship  to  the  penalty  of  confiscation  (l),  and  also  the  cargo, 
unless  it  be  proved  that  the  owner  thereof  could  not  have 
intended  to  violate  the  blockade  (m) ;  and  this  penalty  may 
be  enforced  by  seizure  at  any  time  during  the  continuance  of 
the  ship's  voyage  out  and  home,  though  long  subsequent  to 
the  act  of  violation  (w).  We  shall  have  occasion  in  a  sub- 
sequent chapter  to  enter  at  some  length  into  the  question  of 
what  constitutes  a  violation  of  blockade  (o) ;  it  will  be  suffi- 
cient here  to  lay  it  down  as  an  undoubted  rule,  that  any 
act  which  can   be  so  construed  wiU   entail   a   forfeiture  of 


(i)  The  Fanny  (1814),  1  Dodson's  Mercurius    (1798),  .1    C.   Rob.   80, 

Adm.  R.  443.  where  Sir  W.  Scott  stated  the  rule 

(A)   Hid.      See    also    The    Maria  somewhat  differently,  tIz.,  that  the 

(1799),  1  C  Rob.  340.  cargo  was  not  liable  to  confiscation, 

(l)    Bynkershoek,     Qusest.     Juris  unless  the  owners  were  or  might  have 

Publioi    lib.  i.  c.  4,  s.  11  ;  Grrotius  been  cognizant  of  the  blockade  before 

de  Tare  Belli  ac  Pacis,  lib.  iii.  c   1,  they  sent  it. 

8.  6  ;  Vattel,  Droit  des  Gens,  lib.  iii.  («)  The WelvaartvauPillaw  (1799), 

c.  7  8.  117.  2  C.  Rob.  128;  The  Juffrow  Maria 

(m)  Baltazzi  v.  Ryder   (1858),  12  Schroeder  (1800),  3  0.  Rob.  147. 
Moo    P.  C.  0.   163.     See  also  The  (o)  See  Part  II.  Chap.  5,  post, 

3h3 
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Sect.  668.    neutral  privileges,   and  te   a  breach   of    the   warranty   of 
neutrality. 


Carrying 

hostile 

despatches. 


Ambassadors' 
despatches 
not  within 
the  rule. 


Carrying 
contraband 
of  war. 


Carrying  a 
belligerent's 
despatches  or 


669.  Few  modes  of  violating  the  rules  of  neutral  conduct 
are  of  a  more  aggravated  description  than  carrying  hostile 
despatches,  i.e.,  communications  made  by  the  home  govern- 
ment, or  the  spies  of  one  of  the  belligerents,  to  its  forces  at 
the  theatre  of  war,  or  rice  versa.  Such  conduct  in  all  cases 
exposes  to  confiscation  the  neutral  ship  so  employed,  and  if 
there  be  any  connection  between  the  owner  of  the  ship  and 
cargo,  then  (but  not,  it  seems,  otherwise)  the  cargo  also  (p)  ; 
it  is  needless  to  add  that  it  would  amount  to  a  breach  of  the 
warranty  of  neutrality. 

But  this  rule  does  not  extend  to  the  case  of  a  neutral  ship 
carrying  the  despatches  of  the  ambassador  of  one  of  the 
belligerents  from  the  neutral  country  to  the  sovereign  of  the 
belligerent  state  (q). 

670.  As  we  shall  have  to  consider  the  whole  subject  of 
contraband  of  war  in  treating  hereafter  of  the  illegality  of 
the  risks,  we  will  here  only  observe  that,  as  carrying  contra- 
band articles  entails  the  confiscation  of  aU  property  on  board 
the  neutral  ship  belonging  to  the  same  owner,  it  would 
clearly  amount  to  a  breach  of  the  warranty  of  neutrality  as 
to  such  property  (r)  ;  with  regard,  however,  to  the  ship  and 
such  portion  of  the  cargo  as  belongs  to  different  owners,  it 
will  only,  it  should  seem,  produce  such  a  result  when  the 
circumstances  of  criminality  are  such  as  to  involve  both  ship 
and  cargo  in  one  common  penalty  (s). 

The  carriage  of  a  belligerent's  despatches,  or  of  military  or 
naval  persons  in  his  service,  under  circumstances  which  render 


ip)  The  Atalanta  (1808),  6  0.  Rob. 
440. 

(?)  The  Caroline  (1808),  ibid.  461. 

{r)  See  Seymour  v.  London  and 
Provincial  Marine  Ins.  Co.  (1872), 
41  L.  J.  C.  P.  193.  In  that  case 
there  was  a  warranty  in  a  policy  on 


goods  against  contraband.  Some  of 
the  goods  covered  by  the  policy  being 
contraband,  it  was  held  that  the 
policy  was  void  in  toto. 

(s)  The  Ringende  Jacob  (1798), 
1  C.  Rob.  89  ;  The  Bermuda  (1865), 
3  Wallace,  514. 
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the  ship  liable  to  condemnation  (t)  is,  no  doubt,  a  breach  of    Sect.  670. 
the    warranty   of   neutrality.       But   the   carriage   of    naval  military 
officers  has  been  held  by  the  Court  of  Appeal,  affirming  the  gervloe. 
decision  of  Bigham,  J.,  not  to  be  a  breach  of  a  warranty 
against  "  contraband  of  war,"  as  both  in  legal  and  in  com- 
mercial language  the  word  "  contraband "  is  not  applied  to 
persons,  but  only  to  goods  (u). 

671.  In  order  to  enforce  the  rights  of  belligerent  nations,  Resisting 
and  with  a  view  to  ascertain  the  real  character  of  all  vessels  of  search, 
on  the  high  seas,  the  Law  of  Nations  arms  the  belligerents 
with  the  power  of  visitation  and  search. 

If,  upon  making  the  search,  the  vessel  be  found  employed 
in  contraband  trade,  or  (according  to  the  rule  acted  upon  in 
this  country  previous  to  the  Treaty  of  Paris  of  1856)  in 
carrying  enemy's  property,  or  in  carrying  hostile  despatches 
or  troops,  she  is  liable  to  be  brought  in  for  enquiry  by  a 
Court  of  Prize  as  to  her  conduct,  or  the  national  character  of 
the  cargo. 

If  either  the  ship  herself,  or  the  vessel  under  whose  con- 
voy she  is  saiKng,  resist  this  right  of  search  when  lawfiilly 
exercised,  or  attempt  a  rescue  while  being  conducted  into 
port  for  adjudication,  such  conduct  amounts  to  a  forfeiture  of 
her  neutrality,  and  exposes  both  ship  and  cargo,  without  dis- 
tinction, to  the  penalties  of  confiscation  (x). 

Several  attempts  have  been  made  in  European  history  to  The  Armed 

n     T  •       ■    T  1       f  1  r  •!   Neutrality 

put  an  end  to  the  exercise  oi  this  right  oi  search,  as  tar  as  it  of  1780. 
relates  to  the  carriage  of  enemy's  goods  on  board  neutral 
ships  ;  the  most  memorable  of  these  was  the  Armed  Neutrality 
of  1780 — a  league  formed  under  the  auspices  of  the  Empress 

(<)    See,    as    to    despatches,    The  Mutual  Marine  Ass.   Co.,   [1908]   1 

Atalanta  (1807),   6    C.   Rob.   440  ;  K.  B.  911  ;  2  K.  B.  504,  C.  A. 

The  Caroline  (1807),  Hid.  461 ;  The  {x)  See  Vattel,  lib.  iii.  c.  7,s.  114; 

Madison  (1810),  Edw.  Adm.  R.  224;  The  Maria  (1799),   1  C.  Rob.  340. 

The  Rapid  (1810),  Hid.  228.    See,  as  The  convention  between  Russia  and 

to  military  persons,  The  Friendship  England,  17th  June,  1801.     In  the 

(1807),   6   C.  Rob.  420  ;    The  Oro-  United  States,  The  Nereide  (1815),  9 

zembo  (1807),  ibid.  430.  Oranch,  427  ;    The  Mariauna  Flora 

(a)  Yangtze  Ins.  Ass.f.  Indemnity  (1826),  11  Wheaton,  42. 
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Sect.  671.  Catherine  for  the  purpose  of  defending  and  propagating  the 
principle  "  that  free  ships  make  free  goods,"  and  that  the 
neutral  flag  should  be  a  suhstitute  for  all  other  proof  of 
nationality,  and  protect  all  goods  carried  under  it,  to  the 
exclusion  of  the  right  of  search. 

England,  considering  this  an  attempt  to  introduce  by  force 
a  new  code  of  maritime  law,  perseveringly  resisted  it ;  and 
when,  in  the  wars  of  the  French  Revolution,  the  Armed 
Neutrality  re-appeared  under  the  title  of  the  Baltic  Con- 
federacy, she  so  vigorously  and  promptly  opposed  its  preten- 
sions, that  the  attempt  was  speedily  abandoned,  and  the  right 
of  belligerent  search  was  admitted  even  by  Russia  to  the 
very  fullest  extent  (i/). 

Declaration         672.  On  the   Conclusion  of  the  Crimean  War,  England 

1856.    '  concurred  with  France,    Austria,   Russia,  Prussia,   Sardinia 

and  Turkey,  in    establishing  the    principle  that  free   ships 

make  free  goods.     The  Declaration  appended  to  the  Treaty 

of  Paris  of  1856  is  this : — 

1.  Privateering  is  and  remains  abolished. 

2.  The  neutral   flag   covers   enemy's   goods,   with  the 

exception  of  contraband  of  war. 

3.  Neutral   goods,  except  contraband  of  war,  are  not 

liable  to  capture  under  enemy's  flag. 

4.  Blockades,  in  order  to  be  binding,  must  be  effective  ; 

that  is  to  say,  maintained  by  a  force  sufficient  really 
to  prevent  access  to  the  coasts  of  the  enemy.. 
Most  of  the  maritime  states  have  formally  adhered  to  this 
Declaration.  The  most  important  exceptions  are  the  United 
States  and  Spain  ;  but  during  the  recent  war  between  these 
Powers,  both  of  them  agreed  to  the  exemption  of  enemy's 
goods  in  neutral  ships  from  capture. 

At  present,  therefore,  it  appears  that  the  right  of  search, 
abolished  as  far  as  relates  to   enemy's  property  on  board 

(«/)    In    the    convention    between       of  search,  even  of  merchant  ships 
^England    and   Russia,    17th  June,       under  convoy  of  a  ship  of  war. 
1801,  the  latter  admitted  the  right 
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neutral   sliips   as   to  states  adhering  to  tlie  Declaration  of    Sect.  672. 
Paris,  subsists  as  to  the  other  points  in  respect  to  which  it 
was  formerly  exercised — viz.,  the  carriage  of  troops — hostile 
despatches — contraband  of  war. 

673.  The  ablest  and  most  eloquent  exposition  anywhere  to  Exposition 
be  met  with  of  the  whole  doctrine  of  the  right  of  search  is  doctrine  of 
contained  in  the  celebrated  judgment  of  Lord  Stowell,  in  the  ^Maril'^'*''^ 
case  of  the  "Maria"  (z).     The  points  established  in  it  are 

thus  expressed  by  that  great  master  of  law  and  language : — 

1.  The  right  of  visiting  and  searching  merchant  ships 

on  the  high  seas,  whatever  be  the  ships,  whatever 
be  the  cargoes,  whatever  be  the  destinations,  is  an 
incontrovertible  right  of  the  lawfully-commissioned 
cruisers  of  the  belligerent  nation. 

2.  The  authority  of  the  sovereign  of  the  neutral  country 

being  interposed  in  any  manner  of  mere  force, 
cannot  legally  vary  the  rights  of  a  lawfully- 
commissioned  belligerent  cruiser. 

3.  The   penalty  for  the  violent  contravention  of  this 

right  is  the  confiscation  of  the  property  so  withheld 
from  visitation  and  search. 

674.  Agreeably  to  these  principles  Lord  Stowell,  in  that  Resistance 

1.        T         i-  1.  1    i3    i  ^y  convoy- 

case,  pronounced  sentence  of  condemnation  on  a  wnoie  fleet 

of  Swedish  ships  sailing  under  convoy  of  a  Swedish  man-of- 
war  under  instructions  to  resist  by  force  the  right  of  search 
claimed  by  lawfxilly-commissioned  British  cruisers.  The 
resistance  of  the  convoying  ship  was  held  to  be  the  resistance 
of  the  whole  convoy,  subjecting  aU  to  confiscation  (a). 

The  very  act  of  sailing  under  the  protection  of  a  belligerent  SaMng  wkh 

or  neutral  convoy  for  the  purpose  of  resisting  search  is  a  the  purpose 

J  ^      '■  of  resistance, 

violation  of  neutrality  {h). 

[z]  (1799),  1  0.  Rob.  340.  (*)  Hid.     See  the  authorities  col- 

M  The  Maria  (1799),   1  C.  Rob.       lected  as  to  this  point,  1  Kent,  Com. 

3^0  185,  n.  (J)  and  (c),  and  1  PhiUips, 

Ins.  s.  818. 
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Sect.  674. 

What  the 
right  of 
search 
includes. 


Limitations 
upon  right 
of  search. 


The  right  of  search  includes  that  of  sending  a  vessel  into 
port  for  the  more  satisfactory  examination  of  the  national 
character  of  the  property,  in  cases  where  there  is  a  reasonahle 
ground  of  doubt  (c).  It  is  therefore  a  breach  of  the 
warranty  if  the  captain  and  crew  of  a  neutral  vessel,  thus 
sent  into  port,  attempt  to  rescue  the  vessel  {d). 

With  regard  to  the  limitations  upon  the  exercise  of  the 
right  of  search,  it  must  be  observed  that  it  can  only  be 
exercised — Istly,  by  ships  of  war  or  lawfully-commissioned 
cruisers  of  the  belligerents;  2ndly,  upon  private  merchant 
ships  of  the  neutrals,  and  not  in  any  case  upon  public  ships 
of  war  ;  Srdly,  during  the  existence  of  war  {e). 

With  regard  to  the  mode  of  its  exercise,  it  may  be  laid 
down  generally  that  it  must  be  conducted  with  due  care  and 
regard  to  the  rights  and  safety  of  the  vessel  (/). 


Effect  of 
foreign 
judgments 
as  proof  of 
breach  of 
warranty. 


675.  One  of  the  means  most  frequently  used  for  proving 
that  the  ship  or  goods  warranted  neutral  had  forfeited  their 
neutrality  was  by  producing  the  judgment  or  sentence  of  a 
competent  Prize  Court  pronouncing  their  condemnation. 

Copies  of  the  sentence,  properly  authenticated  and  produced 
under  the  seal  of  the  Court,  were  in  such  cases  always  deemed 
sufficient  evidence  of  the  fact  of  the  condemnation,  and  of 
the  ground  on  which  it  proceeded  {g). 

We  will  consider — First,  what  is  to  be  deemed  a  Court  of 
competent  jurisdiction  in  questions  of  prize ;  secondly,  when 
the  sentence  of  such  Court  is  to  be  deemed  conclusive  evidence 
of  a  breach  of  the  warranty. 


[c]  The  Maria  (1799),  1  C.  Eob. 
340. 

(rf)  Garrels  v.  Kensington  (1799), 
8  T.  E.  230 ;  S.  F.  decided  in  the 
United  States,  Wilcooks  v.  Union 
Ins.  Co.  (1809),  2  Binn.  574,  cited  1 
PhUUps,  Ins.  8.  822.  See  also  The 
Dispatch  (1801),  3  C.  Eob.  278. 

(«)  See  The  Maria,  mp.  ;  Le  Louis, 


2  Dods.  Ad.  E.  210. 

(/)  Thurlow'sStatePapers,  vol.  ii. 
p.  603.  Mr.  Canning's  letter  to  Mr. 
Monroe,  August  3rd,  1807,  cited  1 
Kent,  Com.  1.56,  u.  [a). 

iff)  See  cases  cited  in  Marshall, 
Ins.  vol.  i.  p.  393,  vol.  2,  p.  723,  and 
the  dicta  of  Lord  EUenborough  in 
Eliudt  V.  Atkyns  (1811),  3  Oamp.  216. 
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676.  Whether  a  Court  acting  as  a  Prize  Court  has  com-    Sect.  676. 
petent  jurisdiction  depends  mainly  upon  the  points — 1,  by  A  competent 
whom  it  was  held  ;  2,  in  whose  dominions  it  was  held  ;  and  must  be— 
3,  where  the  prize  itself  lay. 

1.  The  condemnation  must  be  pronounced  by  a  Prize  Court  i-  -^  ^"ze 

1       -n  .        o,  Court  of  the 

of  the  government  of  the  captor ;  the  Prize  Court  even  of  a  government 

1    ,,.  ,  ,  ..,.,.  of  the  captor. 

co-belligerent  has  no  jurisdiction. 

2.  As  to  place,  it  is  established  that  although  the  Prize  2-  Sitting  in 

^  '  _  °  _     tne  territory 

Court  of  the  captor  may  sit  in  the  territory  of  an  ally,  yet  it  either  of  the 
is  not  lawful  for  such   a   Coui-t  to  act  in  the  territory  of  an  ally,  but 
a  neutral  {h),   notwithstanding  that   the  territory  is  in  the  "°^°raf. 
military  occupation  of  a  belligerent,  if  the  neutral  govern- 
ment still  exists  (i) . 

It  is  established  that  a  Prize  Court  of  the  government  of 
the  captors,  whether  sitting  in  its  own  territory  or  that  of  an 
ally,  may  lawfully  pronounce  sentence  of  condemnation  on  a 
captured  ship  brought  into  a  port  of  the  ally  (k). 

677. — 3.  It  was  for  some  time  supposed  that  a  Prize  Court,  3.  A  Prize 

.     .  .        T  ,  p   ,1  ill  ■      •       Court  has 

though  Sitting  m  the  country  of  the  captors,  bad  no  juris-  jurisdiction 
diction  over  prizes  lying  in  a  neutral  port,  and  Lord  Stowell,  IJ^^^^^^ 
in  one  case,  seems  to  have  acted  on  this  principle  (I).     Sub-  neutral  or 

'  .  allied  ports. 

sequently,  however,  though  he  still  admitted  the  correctness 
of  the  principle,  yet  he  felt  himself  bound  by  the  contrary 
practice  which  had  so  long  a  period  prevailed,  and  acted  upon 
the  rule  that  the  condemnation  by  a  Court  of  the  captors, 
sitting  in  the  country  of  the  captors,  upon  prizes  carried  into 
a  neutral  port  and  remaining  there,  is  valid  by  the  general 
usage  of  nations  (m) .   On  appeal  his  judgment  was  affirmed  (n) . 

(A)  The  Flad  Oyen  (1799),  1  C.  Rob.   209  ;    The  Betsy  (1800),   ibid. 

Rob.  135 ;   Havelock  v.  Eookwood  210,  n.  ;   Oddy  v.   Bovill  (1802),   2 

(1799),  8  T.  E,.  268.     The  S.  P.  held  East,  473,  S.  P. 

in  the  United  States,  L'Invincible  [t)  The   Herstelder  (1799),    1    C. 

(1816),  1  "V^heaton,  238  ;  TheBstreUa  Rob.  114,  119,  n. 

(1819)    4  Wheaton,  298.  (»)  TheJEIenriok  and  Maria  (1799), 

(i)  Donaldsons.  Thompson  (1808),  4  C.   Rob.  43;  The  Pnri^sima  Con- 

1    Camp.   429  ;    Hagedorn  v.    BeU  oepcion  (1805),  6  C.  Rob.  45,  47. 

(1813)    1  M   &  S.  450.  W  The  Henrick  and  Maria,-  on 

(A)  The  ChrUtopher   (1799),  2  C.  appeal    (1807),    6  C.  Rob.    138,   n. 


834 
Sect.  677. 


EXPRESS  WARKANTIES. 


[PAKT  11. 


When  the 
sentence  of  a 
foreign  Prize 
Court  is 
conclusive. 


Same  rule  in 
the  United 
States. 


During  the  Crimean  War  the  question  arose  again  in  the  ease 
of  some  Russian  ships  which,  heing  unfit  to  be  brought'here, 
were  sold  at  Memel  with  the  consent  of  the  Prussian  Grovern- 
ment.  Dr.  Lushington,  while  condemning  them  under  the 
circumstances,  maintained  the  correctness  of  the  principle  that 
a  prize  must  be  brought  into  a  port  of  the  captor's  country  (o). 
There  can  be  no  doubt,  and,  in  fact,  it  has  been  so  decided, 
that  a  belligerent  Prize  Court,  sitting  in  its  own  country,  has 
lawful  jurisdiction  to  condemn  as  prize  captured  ships  brought 
into  the  ports  of  an  ally  {p). 

678.  How  far  the  sentences  of  foreign  Prize  Courts  are  to 
be  conclusive  evidence  of  a  breach  of  the  warranty  of  neu- 
trality is  a  question  upon  which  considerable  difference  of 
opinion  among  the  judges  existed  at  one  time. 

"  Since  the  judgment  of  the  House  of  Lords  in  Lothian  v. 
Henderson  (1803),  it  may  now  be  assumed,"  says  Lord  Ellen- 
borough,  "  as  the  settled  doctrine  of  a  Court  of  English  law, 
that  all  sentences  of  foreign  Courts  of  competent  jurisdiction 
to  decide  questions  of  prize  are  to  be  received  here  as  conclu- 
sive evidence  in  actions  on  policies  of  insurance  upon  every 
subject  immediately  and  properly  within  the  jurisdiction  of 
such  foreign  Courts,  and  upon  which  they  have  professed  to 
decide  judicially"  [q). 

This  rule  of  the   English  law  has  been  adopted  in  the 


This  rule  is  adopted  in  the  United 
States  :  Hudson  «.  Guestier  (1808),  4 
Cranch,  293 ;  Williams  v,  Armroyd 
(1813),  7  Cranch,  423.  This  matter 
is  discussed  by  Mr.  Maclachlan  (Mer- 
chant Shipping,  p.  23)  in  a  long  note. 
The  editors,  however,  do  not  agree 
■with  his  observations  as  to  the  effect 
of  Lord  Stowell's  decisions. 

(o)  The  Polka  (1854),  Spinks' Prize 
Cases,  57. 

(p)  The  Christopher  (1799),  2  C. 
Koh.  209. 

[q)  Bolton  V.  Grladstone  (1804),  6 
East,   153,   160.      See    the  learned 


opinions  delivered  by  Blackburn,  J., 
in  Castrique  v.  Imrie  (1809),  L.  R.  4 
H.  L.  414,  425  ;  Godard  v.  Gray 
(1870),  L.  R.  6  Q.  B.  139,  147  ; 
Sohibsby  v.  Westenholz  (1870),  ibid. 
166.  In  Ballantyne  v.  Mackinnon, 
[1896]  2  Q.  B.  463,  the  Court  of 
Appeal  said  that  the  cases  in  which 
the  judgments  of  Prize  Courts  were 
held  to  be  conclusive  evidence  of  the 
fact  that  the  ships  were  not  neutral 
are  exceptional  oases,  and  have  no 
applieation  to  judgments  in  rem  in 
general. 
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federal  Courts  of  the  United  States  (r),  and  though  there    Sect.  678. 

has  teen  some  difference  of  opinion  in  the  State  Courts  on 

the  poiut,  yet  the  weight  of  judicial  authority  on  the  other 

side  the  Atlantic  seems  clearly  to  he  in  favour  of  the  binding 

force  and  universal  application  of  this  doctrine  of  English 

law  (s). 

The  law  in  France  is  different,  and  the  French  Courts,  But  not  in 

■^1*3  nop 

though  they  will  enforce  a  foreign  judgment  in  France,  after 
subjecting  to  examination  the  grounds  on  which  it  proceeds, 
will  not  permit  a  foreign  judgment,  though  pronounced  by  a 
competent  Court,  to  be  conclusive  evidence  in  the  French 
Courts  of  the  facts  as  to  which  it  decides  {t). 

The  first  English  case  in  which  this  rule  of  international 
comity  was  established  was  that  of  Hughes  v.  Cornelius,  in 
the  year  1682  {u). 

The  rule  was  afterwards  extended  to  the  case  of  hostile 
tribunals,  though  many  of  the  English  judges,  Lord  Ellen- 
borough  in  particular  («),  have  expressed  their  regret  at  this 
establishment  and  extension  of  the  rule. 

The  doctrine,  however,  stands  on  too  firm  ground  to  be 
shaken,  and  it  only  remains  to  notice  the  somewhat  perplexed 
decisions  by  which,  under  varying  circumstances,  the  English 
Courts  have  sought  to  modify  and  apply  it. 

679.  The  proposition  itself  is :    That  the   sentence   of  a  Limitations 

,  .  of  the 

foreign  Prize  Court  is  conclusive  evidence  in  our  Courts  upon  doctrine, 
all    points  within    its    jurisdiction,    and    upon  which  the 
sentence,  on  the  face  of  it,  professes  to  decide,  but  upon  none 
other. 

The  chief  point  to  be  attended  to  is  that  these  judgments  Sentences 

^  only  con- 

ir)  Croudson   v.   Leonard    (1808),  very  elaborate  and  learned  note  of 

4  Orancli,    434;    Bradstreet  v.  The  Chancellor  Kent,  2  Com.  121,  n.  (a). 

Neptune  Ins.  Co.  (1839),  3  Sumner's  (»)  Garth.   32  ;    T.   Kaym.   473  ; 

E.  600.  Shower,  143. 

(s)  2  Kent,  Com.  121,  n.  (a).  [x)  Donaldsons.  Thompson  (1808), 

(<)  Such  seems  to  be  the  result  of  1  Camp.  429.     See  also  his  remarks 

the  French  authorities,  which,  how-  in  Fisher  v.  Ogle  (1808),  ibid.  418. 

ever,  are  very  conflicting.     See  the 
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are  only  conclusive  as  to  the  points  upon  which  they  profess 
to  decide.  It  follows  that,  unless  the  sentence  professes  to  be 
grounded  on  some  fact  or  state  of  facts,  which,  by  the  law  of 
nations,  amounts  to  a  forfeiture  of  neutrality ;  as,  e.g.,  that 
.the  ship  was  "enemy's  property,"  or  "was  not  properly 
documented  according  to  treaties,"  the  sentence  is  not  conclu- 
sive evidence  of  a  breach  of  the  warranty  of  neutraKty. 

680.  Formerly  our  Courts  would  not  give  a  conclusive 
effect  to  facts  merely  set  out  in  the  preamble  or  reciting  part 
of  these  sentences  as  motives  of  the  condemnation,  but  not 
expressly  stated  in  the  adjudicative  clause  as  the  ground  of 
the  sentence  («/) .  Subsequently,  however,  a  more  liberal  rule 
of  interpretation  prevailed,  according  to  which,  if  it  clearly 
appear  by  necessary  inference  from  the  whole  of  the  sentence 
taken  together  what  that  ground  was,  and  that  it  was 
incompatible  with  the  neutrality  of  the  condemned  property, 
such  sentence  will  be  conclusive  to  falsify  the  warranty  (s). 

But  that  it  may  have  this  effect,  the  real  ground  upon 
which  the  sentence  proceeded  must  be  clearly  deducible  by 
plain  inference  from  the  whole  taken  together;  and  such 
ground  must  amount  to  a  forfeiture  of  neutrality  by  the  law 
of  nations.  If  there  be  so  much  ambiguity  as  to  make  it 
impossible  to  ascertain  the  real  ground  on  which  the  sentence 
proceeded,  it  is  not  conclusive  («). 

The  rule  is  thus  laid  down  by  Tindal,  0.  J. :  "  In  order  to 
conclude  the  parties  from  contesting  the  ground  of  con- 
demnation in  an  English  Court  of  Law,  such  ground  must 


{y)  Christie  v.  Seoretan  (1799),  8 
T.  E.  192. 

{z)  See  Kindprsley  ».  Chase  (1801), 
1  Marshall,  Ins.  425 ;  BeU  «.  Car- 
stairs  (:811),  14  East,  374,  392,  394; 
Bolton  V.  Gladstone  (1804),  o  East, 
155  ;  S.  C.  (1809),  2  Taunt.  85 ; 
Baring  «.  Royal  Exch.  Ass.  Co. 
(1804),  5  East,  99,  overruling  as  to 
this  point  the  N.  Pr.  decision  of 
Lord    EUenborough    in    Fisher    v. 


Ogle  (1808),  1  Camp.  418,  in  which 
his  Lordship  decided  that  the  sentence 
is  evidence  only  of  what  it  positively 
and  specifically  afBrms  in  the  adjudi- 
cative part  of  it,  not  of  what  may  be 
gathered  from  it  by  way  of  inference, 
(a)  Bernardi  v.  Motteux  (1781),  2 
Dougl.  575 ;  Calvert  ».  BovUl  (1798), 
7  T.  R.  523  ;  Eisher  v.  Ogle  (1808), 
1  Camp.  418  ;  Dalgleish  v.  Hodgson 
(1831),  7  Bing.  495. 
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appear  clearly  on  the  face  of  the  sentence ;  it  must  not  be  Sect.  680. 
collected  by  inference  only  or  left  in  uncertainty,  whether  the 
ship  was  condemned  on  one  ground  which  would  not  be  a 
just  ground  of  condemnation  by  the  law  of  nations,  or  on 
another  ground  which  would  amount  only  to  a  breach  of  the 
municipal  regulations  of  the  condemning  country"  {h). 

In  an  early  case  before  Lord  Mansfield,  where  a  sentence  Bernardit>. 
of  ambiguous  construction  stated  on  the  face  of  it  two  facts 
as  the  basis  of  adjudication,  one  of  which  raised  the  inference 
that  the  condemnation  did  not  proceed  on  the  ground  of 
enemy's  property  but  on  the  ground  of  a  non-compliance 
with  the  private  ordinances  of  the  condemning  state,  his 
Lordship  permitted  the  plaintiff  to  show  by  collateral 
evidence  that  the  latter  ground  was  that  on  which  the 
foreign  Court  really  proceeded  (c). 

So,  in  a  case  before  Lord  Kenyon  and  the  Court  of  King's  Calvert  v. 
Bench,  where  the  sentence  of  a  French  Prize  Court  con-  ° 
demned  property,  "  warranted  American,"  on  three  grounds, 
alleged  in  the  preamble  in  such  a  way  as  to  make  it 
ambiguous  on  which  the  sentence  really  proceeded,  and  none 
of  which  was  a  just  ground  of  condemnation  by  the  law  of 
nations  ;  the  Court  held  the  sentence  not  conclusive  to  prove 
a  forfeiture  of  neutrality  {d). 

Where  the  sentence  merely  condemned  the  ship  as  prize, 
without  stating  on  the  face  of  it  any  grounds  of  condemnation, 
Lord  Mansfield  in  one  case  permitted  the  defendant  to  show, 
by  collateral  evidence,  that  it  really  proceeded  on  the  ground 
of  a  violation  of  neutrality  (e).  In  another  ease  of  the  same 
kind,  his  Lordship  held  that  the  mere  fact  of  condemnation 
by  a  competent  Court,  "  as  good  and  lawful  prize,"  where  no 
grounds  were  stated,  was  conclusive  evidence  of  a  breach  of 
the  warranty  of  neutrality  (/).     The  authority  of  this  case 

(b)  Dalgleish  v.  Hodgson  (1831),  («)  Fernandez  v.  Da  Costa  (1764), 
7  Bing.  504.  Beawes,  314  ;  1  Marshall,  Ins.  398. 

[c)  Bernard!  v.  Motteux  (1781),  2  (/)  Salouocl «;.  ■Woodmass  (1784), 
Dougl.  575.  2  Park,  Ins.  727 ;    1  Marshall,  Ins. 

(rf)  Calvert  «>.  Bovill  (1798),  7  T.  B.       405. 
523. 
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has,  however,  heen  doubted  (g),  and  it  does  not  seem  to  he 
reconcilable  with  the  rule  laid  down  as  above  bj  Tindal,  0.  J., 
in  Dalgleish  ».  Hodgson. 

681.  If  the  sentence  in  the  adjudicative  part  of  it  ex- 
pressly condemns  ship  or  goods  on  the  ground  of  their  being 
enemy's  property,  such  sentence,  though  manifestly  unjust, 
will  be  received  as  conclusive  evidence  to  prove  a  breach  of 
the  warranty  of  neutrality. 

An  insurance  was  effected  on  the  freight  of  a  ship  "  war- 
ranted American  property  "  :  the  ship,  being  captured  by  a 
French  privateer,  was  condemned  by  the  sentence  of  a  French 
Prize  Court,  which,  after  reciting  the  fact  that  she  had  not  a 
list  of  her  crew  on  board  conformably  to  the  model  annexed 
to  the  treaty  of  1778  between  France  and  the  United  States, 
proceeded  as  follows  : — "  The  tribunal,  therefore,  adjudges 
the  validity  of  the  capture  and  confiscation  of  the  ship  and 
cargo,  the  whole  being,  for  want  of  the  captain's  having  the 
papers  in  due  form,  decreed  to  belong  to  the  enemies  of  the 
Republic  "  :  the  Court  of  King's  Bench  held  this  sentence  to 
be  conclusive  evidence  of  a  breach  of  the  waiTanty.  Lord 
Kenyon  said:  "  The  ground  on  which  the  French  Court  pro- 
ceeded in  this  case  was  that  this  was  a  capture  of  enemy's 
property.  Whether  or  not  those  Courts  arrived  at  that 
conclusion  by  proper  means  I  am  not  at  liberty  to  inquire. 
Here  the  question  is  whether  they  have  not  stated,  as  the 
foundation  of  the  condemnation,  a  ground  which  will  bear 
them  out  supposing  it  to  be  true ;  and  I  am  clearly  satisfied 
that  they  have  "  (h). 

682.  Even  though  the  foreign  Court  do  not  expressly 
declare  in  the   adjudicative  part  of  the  sentence  that  the 


iff)  2  Smith's  L.  0.  11th  ed.  803, 
804.  See  also  the  remarks  of  Law- 
rence, J.,  on  this  case  in  Lothian  v. 
Henderson  (1803),  3  B.  &  P.  627, 
though  it  appears  that  the  learned 
Judge  approved  of  the  decision. 


(A)  Geyer «).  Aguilar  (1798),  7  T.R. 
681  ;  S.  P.  Hughes  ».  Cornelius 
(1682),  Garth.  32;  T.  Raym.  473;  1 
Shower,  143 ;  per  cur.  Castrique  v. 
Imrie  (1861),  in  error,  30  L.  J.  C.  P. 
177,  184,  188. 
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subject  of  condemnation  was  enemy's  property  ;  yet  if  it  can    Sect.  683. 
be  clearly  collected  from  the  whole  of  the  sentence  taken  that  property 
together  that  they  must  have  proceeded  on  this  ground,  a  is  not 
breach  of  the  warranty  is  established.  necessary. 

Goods  "  warranted  Swedish  property  "  were,  with  the  ship,  Kindersley 
seized  and  condemned  by  the  Prize  Court  of  the  Isle  of 
Trance,  whose  sentence,  after  stating  the  principal  question 
to  be  "  whether  the  ship  and  cargo  were  enemy's  property  or 
Swedish  property,"  proceeded  to  set  forth  several  insufficient 
grounds  of  condemnation,  and  then,  in  the  adjudicative  clause 
of  the  sentence,  referring  to  all  that  had  preceded,  used 
these  words,  "  whereupon  the  Court  declared  the  ship  and 
cargo  to  be  lawful  prize."  Sir  William  Grant,  on  appeal, 
giving  judgment  at  the  Cockpit  in  this  case,  decided  that,  as 
the  French  tribunal  had  considered  the  question  whether  the 
property  was  enemy's  or  neutral,  and  had  then  adjudged  it 
to  be  lawful  prize,  this  was  sufficient  evidence  of  a  breach  of 
the  warranty,  as  they  must  have  been  supposed  to  have 
proceeded  on  the  ground  that  it  was  enemy's  property  (i). 

"  The  result  of  all  the  cases,"  said  this  very  learned  Judge, 
"  is,  that  a  sentence  of  a  Court  of  Admiralty  is  conclusive  as 
to  all  that  it  professes  to  decide.     Now,  is  it  possible  to  say 
that  this  Court  did  not  profess  to  decide  whether  this  was  or 
was  not  enemy's  property  ?     It  was  the  only  question  the 
Court  did  profess  to  decide  "  (k).     Sir  William  Grant  also  in  The  preaump- 
this  case  observed  that  it  is  generally  to  be  presumed  that  fade  is  that 
such  sentences  proceed  on  legitimate  grounds,  which  throws  tay^pr"*-^'"'^^ 
on  the  parties  impeaching  them  the  duty  of  showing  that  «e^ded  on 
they  have  proceeded  on  some  other  grounds  (/).     In  a  recent  grounds. 

(i)  Kindersley  v.  Chase,  at  the  menta  in  rem  considered,  2  Smith's 
Cockpit,  22nd  July,  1801, 1  Marshall,  L.  C,  notes  to  Duchess  of  Kingston's 
Ins.  425.  See  also  Bolton  c.  Grlad-  Case.  See  also  the  opinion  of  Black- 
stone  (1804),  5  East,  155,  in  error;  burn,  J.,  delivered  in  the  House  of 
(1809),  2  Taunt.  85, -which  proceeded  Lords  in  Oastrique  j/.  Imrie  (1870), 
on  the  same  principle.  L.  B.  4  H.  L.  4 1 4  ;  and  as  to  foreign 

(k)    Kindersley   v.   Chase,    at  the  judgments  generally,  the  judgments 

Cockpit  22nd  July,  1801, 1  Marshall,  of  the  same  learned  judge  in  Godard 

Ing   425.  V.  Gray  (1870),  L.  R.  6  Q.  B.  139, 

(?)  1  Marshall,  Ins.  426,  427.     See  and  Sohibsby  v.  Westenholz  (1870), 

the  effect  of  judgments  and  of  judg-  ibid.  1 55. 
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case,  however,  the  Court  of  Appeal  said  that  the  cases  in 
which  a  sentence  of  a  foreign  Court  has  been  held  conclusive 
evidence  of  the  fact  that  the  vessel  condemned  was  not 
neutral,  are  exceptional,  and  that  they  have  no  application  to 
judgments  in  rem  in  general  (w). 

683.  As  we  have  already  seen,  a  neutral  ship,  in  order  to 
comply  with  a  warranty  of  neutrality,  must  be  provided  with 
all  the  documents  required  by  treaty  (»).  Hence,  if  a 
sentence  of  condemnation  profess  to  be  on  the  ground  that 
the  ship  had  not  those  evidences  of  neutrality  on  board,  the 
warranty  is  deemed  to  have  been  broken  (o). 

Nevertheless,  although  the  ship  be  warranted  in  the  policy 
to  belong  to  a  neutral  state,  this  may  be  explained  by  a  sub- 
sequent agreement,  so  as  to  preclude  the  effect  of  a  foreign 
sentence  of  condemnation  as  enemy's  property,  where,  in 
point  of  fact,  the  ship  was  neutral  property.  A  ship  was 
described  in  the  policy  as  "an  American  vessel,"  and  doubts 
having  arisen  whether  this  was  not  a  warranty  of  neutrality, 
the  underwriters  signed  a  written  paper,  agreeing  "  that,  in 
case  of  capture  or  seizure,  the  assured  on  producing  papers 
to  prove  that  the  ship  and  cargo  were  really  neutral  should 
be  entitled  to  his  loss."  The  ship  was  captiired  and  con- 
demned as  enemy's  property,  but  the  Court  held  that,  though 
there  was  a  warranty  that  the  ship  was  American,  yet  the 
explanatory  agreement  coupled  with  proof  of  her  neutrality 
prevented  the  sentence  from  establishing  a  breach  of  this 
warranty  {p). 

684.  Although  a  ship  cannot  be  neutral  unless  she  is 
properly  documented  as  required  by  treaties,  the  same  con- 
sequence, as  we  have  seen,  does  not  follow  from  her  mere 


[m)  Ballantyne  'n.  Mackinnon, 
[1896]  2  Q.  B.  463. 

in)  Ante,  §  661. 

(o)  BarzUlai  v.  Lewis  (1782),  1 
Marshall,  Ins.  402  ;  Baring  v.  Clag- 
gett  (1802),  3  B.  &  P.   201.     See 


the  remarks  of  Lawrence,  J.,  on  the 
former  case  in  Pollard  v.  Bell  (1800), 
8  T.  R.  441,  442. 

(p)  Lothian  ■o.  Henderson  (1803), 
3  B.  &  P.  499. 
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failure  to  observe  those  arbitrary  regulations,  or  ordinances  of    Sect.  684. 
foreign  states,  which  have  not  received  the  sanction  of  inter- 
national law  (q). 

Thus,  where  a  ship,  "warranted  Portuguese,"  was  con- 
demned by  a  French  Prize  Court  expressly  "  because  she  had 
an  English  supercargo  on  board,"  contrary  to  a  recent  ordi- 
nance of  the  French  government,  but  not  contrary  to  the  law 
of  nations,  or  to  any  treaty  between  France  and  Portugal, 
Lord  Mansfield  held  that  this  sentence  did  not  falsify  the 
warranty  (r).  On  the  same  ground,  where  a  ship,  "  warranted 
Danish,"  was  condemned  by  a  French  Prize  Court  on  the 
express  ground  of  her  "  captain's  being  an  enemy,"  contrary 
to  a  French  ordinance,  set  out  in  the  sentence,  the  Court  held 
that  the  sentence  did  not  falsify  the  warranty  («).  And  in 
the  case  of  Bird  v.  Appleton,  the  Court  of  King's  Bench  fully 
sustained  their  decision  in  Pollard  r.  Bell,  and  broadly  laid 
down  the  principle  that  no  one  state  has  authority,  by  any 
ordinance  of  its  own,  to  vary  the  general  law  of  nations  as  to 
other  states  (t). 

685.  If  in  a  foreign  sentence  there  be  several  grounds  of  Sentence  on 
condemnation  set  forth,  and  one  of  them  be  a  good  and  legal  in  part, 
ground,  it  will  be  conclusive  to  establish  a  breach  of  the 
warranty,  though  joined  with  several  bad  ones. 

Thus,  where  a  ship, "  warranted  American,"  was  condemned  Baring ». 
by  a  French  Prize  Court,  partly  on  the  ground  that  she  was  AsJ.^Jo.^" 
not  documented  according  to  treaties,  and  partly  for  the 
breach  of  French  ordinances,  not  binding  upon  America,  the 
sentence  was  held  conclusive  to  forfeit  the  warranty  (m). 

(q)  1  Marshall,  Ins.  401,  402.  Bemardiji.Mottenx  (1781),  2Doiigl. 

(r)  Mayne    v.    "Walter    (1782),    1  576,  for  the  true  effect  of   which 

Marshall,  Ins.  402.  decision,  see  1   Marshall,  Ins.   406, 

(s)  Pollard  v.  Bell  (1800),  8  T.  E  and  per  Lawrence,  J.,  in  Pollard  v. 

434.  Bell  (1800),  8  T.  R.  441. 

(«)  (1800),  8  T.  E.  562.     See  also  («)  Baring  v.   Eoyal  Exch.  Ass. 

Price  V.   Bell  (1801),  1  East,   663 ;  Co.  (1804),  6  East,  99. 

4.— VOL.  II.  ^  I 


843 


CHAPTEE  IV. 


IMPLIED  WARRANTIES. 


SECT. 

What  warranties  are  implied  , .  685a 
Warranty  of  Seaworthiness — 

General  Doctrine 686—688 

Warranty    only    extends    to 

Ship  689 

Warranty  may  be  waived ....   690 
What  satisfies  the  Warranty, , 

691— 69S 
Parol  Evidence  contradicting 

it 696 

Not  implied  in  Time  PoUoies  .  697 

Policy  "  at  and  from  " 698 

Voyage  in  Stages  699—701 

Stage  where  Pilot  is  required. 

702—704 


SECT. 

Warranty  of  Seaworthiness— <!0«M. 

Stages  for  Coaling 705—707 

Voyage  from  distant  Port.  .708,  709 
What  satisfies  the  Warranty — 
Condition  of  Ship    ....  710—720 

Master  and  Crew 721—723 

PUot 724 

Proof  of  Unseaworthiness.. 725,  726 

Condition  that  Ship  shall  be  pro- 
perly documented — 
Proofs  of  National  Ohariicter. .  727 
Consequences  of  Breach . .  728 — 731 
Carrying  simulated  Papers  . .   732 

Warranty  of  Legality   733 


Warranty  of 
seaworthiness 
of  ship. 


685a.  The  sections  of  the  Marine  Insurance  Act  which  deal 
with  Implied  Warranties  (a)  in  particular  are  the  thirty- 
seventh,  the  thirty-ninth,  the  fortieth  and  forty-first.  These 
are  as  follows  : — 

Sect.  37.  There  is  no  implied  warranty  as  to  the 
nationality  of  a  ship,  or  that  her  nationality  shall  not  be 
changed  during  the  risk. 

Sect.  39. — (1)  In  a  voyage  policy  there  is  an  implied 
warranty  that  at  the  commencement  of  the  voj'age  the 
ship  shall  be  seaworthy  for  the  purpose  of  the  particular 
adventure  insured. 

(2)  Where  the  policy  attaches  while  the  ship  is  in 
port,  there  is  also  an  implied  warranty  that  she  shall,  at 
the  commencement  of  the  risk,  be  reasonably  fit  to 
encounter  the  ordinary  perils  of  the  port. 

(a)  As  to  warranties  in  general,  §§  628,  634,  636  ;  Mar.  Ins.  Act, 
whether  express  or  implied,  see  ante,       m.  33,  34. 
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(3)  Where   the   policy  relates  to   a  voyage  whicli  is    Sect.  685a. 
performed  in   diflFerent  stages,   during  whicli  the   ship 

requires  different  kinds  of  or  further  preparation  or 
equipment,  there  is  an  implied  warranty  that  at  the  com- 
mencement of  each  stage  the  ship  is  seaworthy  in  respect 
of  such  preparation  or  equipment  for  the  purposes  of 
that  stage. 

(4)  A  ship  is  deemed  to  be  seaworthy  when  she  is 
reasonably  fit  in  all  respects  to  encounter  the  ordinary 
perils  of  the  seas  of  the  adventure  insured. 

(5)  In  a  time  policy  there  is  no  implied  warranty  that 
the  ship  shall  be  seaworthy  at  any  stage  of  the  adventure, 
but  where,  with  the  privity  of  the  assured,  the  ship  is 
sent  to  sea  in  an  unseaworthy  state,  the  insurer  is  not 
liable  for  any  loss  attributable  to  unseaworthiness. 

Sect.  40.—  (1)  In  a  policy  on  goods  or  other  moveables  No  implied 
there  is  no  implied  warranty  that  the  goods  or  moveables  roJds'aie     * 
are  seaworthy.  seaworthy. 

(2)  In  a  voyage  policy  on  goods  or  other  moveables 
there  is  an  implied  warranty  that  at  the  commencement 
of  the  voyage  the  ship  is  not  only  seaworthy  as  a  ship,  but 
also  that  she  is  reasonably  fit  to  carry  the  goods  or  other 
moveables  to  the  destination  contemplated  by  the  policy. 

Sect.  41.  There  is  an  implied  warranty  that  the  adventure  "Warranty  of 
insured  is  a  lawful  one,  and  that,  so  far  as  the  assured   ^^*  ^' 
can  control  the  matter,  the  adventure  shall  be  carried  out 
in  a  lawful  manner. 

686.  By  far  the  most  important  of  the  implied  warranties  G-eneral  doo- 
is  that  of  seaworthiness,  which  we  will  deal  with  first  in  worthiness, 
order.  In  every  voyage  policy  there  is  an  implied  warranty 
that  the  ship  shall  be  seaworthy  for  the  voyage  when  she 
sails,  by  which  is  meant  that  she  shall  be  in  a  reasonably  fit 
state  as  to  repairs,  equipment,  crew,  and  all  other  respects, 
to  encounter  the  ordinary  perils  of  the  voyage  insured  at  the 
time  of  sailing  on  it  (b). 

There  is  nothing  in  the  law  of  marine  insurance  more 
important  to  commerce  and  the  preservation  of  human  life 
than  a  strict  compliance  with  this  warranty  (c).     It  is  not 

(J)  Mar.  Ins.  Act,  s.  39  (4) ;  per      W.  405,  414. 
fur.  Dixon  v.  Sadler  (1839),  5  M.  &  {cj  See  the  observations  of  Ijord 
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Seaworthi- 
ness of  ship 
a  condition 
precedent  in 
voyage 
policies. 


Sect.  686.  implied,  however,  in  time  policies  (c?).  In  voyage  poHoies  it 
is  an  implied  condition  precedent  to  the  underwriter's 
liability  for  any  loss  incurred  in  the  course  of  the  voyage  (e), 
and  can  only  be  excluded  by  terms  in  writing  in  the  policy 
expressed  in  the  clearest  language  (/).  Therefore,  when  in 
a  voyage  policy  losses  from  "rottenness,  inherent  defects, 
and  other  unseaworthiness "  were  excepted,  the  Privy 
Council  held  that  the  implied  warranty  of  seaworthiness 
was  not  thereby  excluded.  Consequently,  the  boiler  being 
defective  at  starting,  the  plaintiff  did  not  recover,  although 
the  defect  had  been  made  good  before  the  loss  {g).  So,  also, 
where  a  policy  on  cattle  provided  that  the  fittings  of  the  ship 
were  to  be  approved  by  Lloyd's  surveyor,  and  they  were 
approved  by  him,  Bigham,  J.,  held  that  as  regards  the 
sufficiency  of  the  fittings,  the  warranty  of  seaworthiness  was 
not  excluded  by  the  express  provision  as  to  the  approval  of 
the  fittings  (A). 

Seaworthi-  687.  If,  indeed,  as  in  policies  "  at  and  from,"  the  risk 

tem^™^**'''^  attaches  before  sailing  («),  and  the  ship,  while  in  the  port, 
be  in  a  state  of  seaworthiness  commensurate  with  her  then 
risk,  her  subsequently  sailing  in  a  state  of  unseaworthiness 
for  the  voyage  will  not  avoid  the  policy  ab  initio,  so  as  to 
entitle  the  assured  to  a  return  of  premium  (Jc) ;  and  in  the 
same  way,  if  she  be  lost  in  the  course  of  a  river  navigation, 
the  underwriters  will  be  liable,  provided  her  then  state  of 
equipment  was  adequate  to  her  then  risk,  although  it  might 


Eldon  in  Douglas  ».  Soougall  (1816), 
4  Dow,  276  ;  and  of  Lord  Redesdale 
in  WilMe  v.  Geddes  (1815),  3  Dow, 
60. 

(<^  Mar.  Ins.  Act,  s.  39  (6),  post, 
§697. 

(e)  Per  Lawrence,  J.,  Christie  v. 
Seoretan  (1799),  8  T.  E.  198;  per 
Lord  Ellenborough,  "Wedderburn  «/. 
BeU  (1807),  1  Camp.  2. 

(/)  See  post,  §  694. 

{0)  Quebec  Marine  Ins.  Co.  i). 
Commercial  Bank  of  Canada  (1870), 
L.  R.  3  P.  C.  234.     The  warranty 


may,  however,  be  excluded  by  the 
common  clause,  ' '  Held  covered  in 
case  of  any  breach  of  warranty, 
&o.,  at  a  premium  to  be  hereafter 
arranged"  :  Greenock  S.S.  Co.  v. 
Maritime  Ins.  Co.,  Ltd.,  [1903]  1 
K.  B.  367,  per  Bigham,  J. 

[h]  Sleigh  V.  Tyser,  [1900]  2 
Q.  B.  333. 

(«)  See  Mar.  Ins.  Act,  Sohed.  I., 
rr.  3,  4. 

(k)  Anneu  v.  Woodman  (1810),  3 
Taunt.  299 ;  Mar.  Ins.  Act,  s.  33  (3) , 
ante,  S  634,  < 
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not  be  suoh  as  to  constitute  a  state  of  seaworthiness  for  her    Sect.  687. 
sea  voyage  (l). 

As  Alderson,  B.,  expressed  it  in  the  ease  of  Qihson  v. 
Small,  "  on  a  voyage  policy  '  from '  a  port,  the  ship  must  be 
able,  if  seaworthy,  to  sustain  the  ordinary  risk  on  that 
voyage.  If  insured  '  at  and  from,'  the  ship  must  be 
seaworthy  '  at,'  i.e.,  sufficient  for  ordinary  risks  in  port,  and 
seaworthy  '  from,'  i.e.,  fit  for  the  voyage  at  the  time  of 
sailing  "  (m).  "  The  term  '  seaworthy,'  "  said  Erie,  J.,  on  the 
same  occasion,  "  when  used  in  reference  to  marine  insurance, 
does  not  describe  absolutely  any  of  the  states  which  a  ship 
may  pass  through,  from  the  repairs  of  the  hull  in  dock  till  it 
has  reached  the  end  of  its  voyage  ;  but  it  expresses  a  relation 
between  the  state  of  the  ship  and  the  perils  it  has  to  meet  in 
the  situation  it  is  in  "  (n). 

688.  As  seaworthiness  is  a  condition  of  the  contract  of  Inunaterial 

insurance,  breach  of  the  condition  avoids  the  contract  and  worthiness 

deprives  the  assured  of  any  recourse  against  the  insurers,  vT^^^iogg 

whether  his  loss  can  be  traced  to  such  breach  or  not,  even 

though  the  unseaworthiness  was  remedied  before  the  loss  (o) . 

Whether  the  assured  were  ignorant  of  the  unseaworthiness  Ignorance  of 

TOP  ■i>jii-  assured  as  to 

of  the  ship  or  not  also  makes  no  diiierence  ;  ii  the  ship  was  unseaworthi. 

not,  in  fact,  seaworthy  at  the  outset  of  the  adventure,  either  tgrjai 

in  the  degree  commensurate  with  her  then  risk,  or  for  the 

voyage,  as  the  case  may  be,  that  state  of  things  never  existed 

which  was  the  foundation  for  the  underwriter's  promise,  and 

he  consequently  can  never  be  bound  thereby.     Hence,  as 

Lord  Eldon  says,  "  It  is  not  necessary  to  inquire  whether  the 

owners  acted  honestly  and  fairly  in  the  transaction ;  for  it  is 

(I)  See  per  cur.  in  Dixon  v.  Sadler  Co.  v.  Commercial  Bank  of  Canada 

(1839),  5  M.  &  W.  405,  414  ;  Bouil-  (1870),  L.  K.  3  P.  0.  234.    The  in- 

lon  V.  Lupton  (1863),  33  L.  J.  C.  P.  surer,   however,  is  only  discharged 

37;  ani  Beepost,  §J  699—701.  from  liability  as  from  the  date  of 

(m)  4  H.  Ii.  Gas.  393.  the    breach    of   warranty,    without 

(«)  Ibid.  384.  prejudice  to  any  liability  incurred 

(o)  Mar.  Ins.  Act,  s.  34  (2),  ante,  by  him  before  that  date:  Mar.  Ins. 

§  628;  seePorshawi).  Chabert  (1821),  Act,  s.  33  (3). 

3  Brod.  &  B.  168 ;  Quebec  Marine  Ins. 
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Sect.  688.  clear  law  that,  however  just  and  honest  the  intentions  of  the 
owner  may  he,  if  he  is  mistaken  in  the  fact,  and  the  vessel  is, 
in  fact,  not  seaworthy,  the  underwriter  is  not  liahle  "  {oo). 

Thus,  where  the  owner  has  procured  his  ship  to  he  sur- 
veyed and  fully  repaired,  as  the  shipbuilder  thought,  before 
sailing,  but  she  proved  to  be  unseaworthy  from  a  latent 
defect  (the  unsoundness  of  some  timbers  near  her  keel),  not 
discovered  during  the  survey  or  repair.  Lord  Mansfield  held 
the  underwriter  discharged  from  his  liability  by  the  mere 
fact  of  unseaworthiness  (^). 


Warranty  im- 
plied in  policy 
on  goods ; 


but  does  not 
extend  to 
lighters  in 
whicli  they 
are  landed ; 
nor  to  the 
goods. 


689.  The  warranty  of  the  ship's  seaworthiness  is  equally 
implied  in  a  voyage  policy,  whatever  be  the  subject  of 
insurance.  It  therefore  applies  no  less  to  insurances  effected 
by  the  owner  of  the  goods  than  to  those  effected  by  the  owner 
of  the  ship  {q).  Thus,  in  an  action  brought  by  an  innocent 
shipper  of  goods  (who  had  no  interest  whatever  in  the  ship), 
on  proof  being  given  that  the  ship  was  unseaworthy  when 
she  sailed.  Lord  Mansfield  nonsuited  the  plaintiff;  saying 
that  the  implied  warranty  could  not  be  dispensed  with  in  any 
case  {r). 

The  warranty  of  seaworthiness  which  is  implied  as  to  the 
ship  does  not  extend  to  lighters  employed  to  land  the 
cargo  (s). 

There  is  no  implied  warranty  in  a  policy  on  goods  that  the 
goods  are  seaworthy  for  the  voyage,  but  there  is  an  implied 
warranty  that  the  ship,  in  addition  to  being  seaworthy  as 


(oo)  Per  Lord  Eldon  in  Douglas  v. 
Soougall  (1816),  i  Dow,  276. 

(p)  Lee  V.  Beaoh  (1762),  1  Park, 
Ins.  468  ;  see  also  The  Glenfruin 
(1886),  10  P.  D.  103 ;  The  Caledonia 
(1894),  1S7  U.  S.  (50  Davis),  174. 

(})  The  law  is  the  same  in  the 
United  States.  See  The  Caledonia, 
supra ;  and  1  Phillips,  n.  695. 

[r)  Oliver  v.  Cowley  (1765) ,  1  Park, 
Ins.  470.  As  a  rule,  in  such  a  case 
the  underwriters  on  cargo  do  not 


rely  on  the  defence  of  unseaworthi- 
ness ;  they  pay  the  loss  and  avail 
themselves  by  subrogation  of  the 
assured' 8  remedies  against  the  ship- 
owner. But  this  practice  does  not 
modify  the  rule  of  law  stated  in  the 
text.  See  per  StirUng,  J.,  in  Brook- 
ing V.  Maudslay  (1888),  38  Oh.  D. 
642 ;  per  Bigham,  J.,  in  Sleigh  v. 
Tyser,  [1900]  2  Q.  B.  336. 

(s)  Lane  v.  Nixon  (1866),  L.  E.  1 
0.  P.  412. 
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a  ship,  is   also  reasonatly  fit  to   carry  the  goods  to  their    Sect.  689. 
destination  {t). 

690.  It  is,  however,  in  the  power  of  the  insurers,  after  a  Warranty 
breach  of  the  warranty,  to  make  themselves  liable  on  the  waived  by 
risk,  by  memorandum  indorsed  on  the  policy  (m).  ™^  ^'^^^  ^™" 

Under  an  insurance  "  on  ship  and  outfit,"  for  a  voyage  Weir  v.  Aber- 
"  at  and  from  London  to  Bahia,"  the  ship  sailed  from 
London,  and  in  the  Channel  encountered  bad  weather,  and 
made  so  much  water,  that  it  became  evident  she  was  over- 
loaded and  could  not  continue  her  voyage  in  safety  unless 
she  were  lightened.  The  master,  with  the  consent  of  the 
underwriters,  expressed  by  a  memorandum  on  the  policy  («), 
unshipped  part  of  the  cargo  in  Ramsgate  Harbour ;  and  pro- 
ceeded on  his  voyage,  in  the  course  of  which  a  loss  occurred 
wholly  unconnected  with  the  original  state  of  unseaworthiness 
of  the  ship  when  she  first  sailed  from  London;  the  jury 
found  that  the  ship  was  seaworthy  for  her  voyage  when  she 
sailed  from  Eamsgate,  and  the  Court,  upon  this  finding  and 
the  other  facts  of  the  case,  held  that  the  underwriters  were 
liable  for  the  loss  (y). 

Lord  Tenterden's  judgment,  as  reported,  involves  the 
proposition  that  if  a  vessel  be  at  the  outset  unseaworthy, 
owing  to  some  defect  which  is  discovered  and  remedied 
before  loss,  the  policy  is  not  avoided,  a  proposition  which,  as 
we  have  seen,  cannot  now  be  maintained  (s).  The  true 
ground  on  which  the  decision  must  rest  is  thus  stated  by 

(i)  Mar.  Ins.  Act,  s.  40 ;  seeKoebel  her  cargo  at  Ramagate." 

V.  Saunders  (1864),  17  C.  B.  N.  S.  '{y)  Weir  u.  Aberdein  (1819),  2  B. 

71,  and  post,  §  712.     As  to  warranty  &  Aid.  320. 

of  fitness  of  goods  as  between  ship-  (2)  Mar.  Ins.  Act,  s.  34  (2).     See 

owner  and  shipper,   see  Aoatos   v.  ante,    §    688.      Phillips    has    cited 

Bums  (1878),  3  Ex.  D.  282.  Lord  Tenterden's  words,   and  for- 

(«)  By  sect.  34,  sub-sect.  3,  of  the  mulated  them  into  a  principle  (s.  726); 

Mar.  Ins.  Act,   "  a  breach  of  war-  and   Chancellor  Kent  considers  his 

rantymaybe  waived  by  the  insurer."  Lordship's  argument  very  weighty : 

(x)  In  these  terms  :  "  It  is  agreed  3  Com.  289.     The  American  cases 

that  the  ship  may  load,  unload  and  are,  however,  indecisive.     See  Joyce, 

reload  goods  and  discharge  part  of  Ins.  vol.  iii.  b.  2182. 
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Sect.  690.  Lord  Penzance,  in  delivering  the  judgment  of  the  Privy 
Council  in  Queheo  Marine  Insurance  Co.  v.  Commercial 
Bank  of  Canada  (a) :  "  The  case  of  Weir  v.  Aberdein  did 
not  proceed  upon  the  language  that  is  attributed  to  Lord 
Tenterden — whether  he  was  fully  and  rightly  reported  or 
not — but  the  judgment  proceeded,  as  it  appears  to  their  Lord- 
ships, distinctly  upon  the  principle  that  the  underwriters  had 
been  aware  of  the  unseaworthiness,  and  had  assented  to  the 
vessel  putting  back  to  the  port  to  cure  herself  of  the  defect, 
and  therefore  they  were  held  responsible.  They  had  assented 
iu  writing  on  the  policy  to  maintain  their  liability,  notwith- 
standing the  violation  of  the  warranty." 


No  implied 
warranty  that 
the  ship 
shall  continue 
seaworthy. 


Bermon  v. 
Woodbridge, 


691.  It  is  enough  to  satisfy  this  waiTanty  that  the  ship  be 
originally  seaworthy  for  the  voyage  insured  when  she  sails 
on  it;  the  assured  makes  no  warranty  that  the  ship  shall 
continue  seaworthy  in  the  course  of  it.  "  Every  ship,"  says 
Lord  Mansfield,  "  must  be  seaworthy  when  she  first  sails  on 
the  voyage  insured,  but  she  need  not  continue  so  throughout 
the  voyage  "  (J). 

On  this  ground  it  has  been  frequently  held  that  under  a 
policy  on  a  voyage  out  and  home,  the  risk  being  entire  and 
indivisible,  it  is  suflBcient  to  satisfy  the  warranty,  if  the  ship 
be  seaworthy  for  the  entire  voyage  when  she  first  sails  from 
the  home  port  of  loading;  and  it  is  not  necessary  that  she 
should  be  in  a  seaworthy  condition  on  sailing  from  the  out- 
port  on  her  homeward  passage,  or  from  any  intermediate 
port. 

Thus,  where  the  voyage  insured  was  "  at  and  from  Hon- 
fleur  to  the  Coast  of  Angola,  duiing  her  stay  and  trade  there, 
at  and  from  thence  to  her  port  or  ports  of  discharge  in  St. 
Domingo,  and  at  and  from  St.  Domingo  back  to  Honfleur," 
Lord  Mansfield  said,  that  if  this  was  one  entii'e  risk  (which, 


(a)  L.  R.  3  P.  0.  234,  244. 

(J)  Per  Lord  Mansfield  in  Bermon 
V.  Woodbridge  (1781),  2  Dougl.  788, 
and  in  Eden  v.   Parkinson  (1781), 


ibid.  736  ;  per  Lord  Eldon  in  Watson 
i-.  Clarke  (1813),  1  Bow,  344;  so 
per  cur.  in  Dixon  v.  Sadler  (1839), 
6  M.  &  W.  414,  415. 
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as  the  premium  was  entire,  he  held  it  to  he),  the  underwriters    Sect.  691. 
were  liable  if  the  ship  was  seaworthy  when  she  left  Honfleur, 
though  she  had  not  been  so  at  Angola,  or  any  of  the  sub- 
sequent stages  of  the  voyage  (c). 

So,  where  a  ship  was  insured  "  at  and  from  Belfast  to  her  Holdsworth 

It}  U^IQQ 

port  or  ports  of  loading  in  British  America,  during  her  stay 
there,  and  back  to  a  port  of  discharge  in  the  United  King- 
dom," &c.,  and  the  evidence  showed  that  she  was  seaworthy 
when  she  sailed  from  Belfast,  but  unseaworthy  when  she  left 
St.  Andrew's  on  the  homeward  passage,  the  counsel  for 
the  defendants  admitted  that  the  implied  warranty  was 
satisfied  (d). 

The  decision  of  the  Privy  Council  in  Bicoard  v.  Shepherd  (e)  Biocard  v. 
.  .  .  .  Shepherd, 

seems  at  first  sight  to  conflict  with  the  cases  just  cited.     In  Goods  shipped 

that  case  the  policy  was  on  goods  "  at  and  from  the  anchor-  ^t  difierent 

i-         •'  ci  ports  under 

ages  ofE  Hondeklip  Bay  and  Port  NoHoth  to  Swansea,"  from  one  policy, 
the  loading  of  the  goods  on  board  the  ship.  She  took  part 
of  her  cargo  at  Hondeklip  Bay,  and  was  seaworthy  when  she 
sailed  thence ;  but  she  was  overloaded  at  Port  NoUoth,  and 
thus  became  unseaworthy.  The  cargo  was  lost  on  the 
voyage,  and  the  Privy  Council  held  that  the  assured  could 
recover  in  respect  of  the  cargo  shipped  at  Hondeklip  Bay, 
but  not  in  respect  of  that  shipped  at  Port  NoUoth.  The 
ground  of  the  decision  seems,  however,  to  have  been  that 
under  the  words  of  the  policy  two  separate  risks  were  insured, 
one  on  the  parcel  of  goods  shipped  at  Hondeklip  Bay,  the 
other  on  the  parcel  shipped  at  Port  Nolloth,  and  that  as  to 
these  parcels  the  voyage  began,  and  therefore  the  warranty 
attached,  at  different  times  (/). 

692.  The  preceding  cases  establish  the  principle  that  no  Implied  war- 
warranty  is  implied  that  the  ship,  in  point  of  staunchness  orew'do^es  not 
and  repair,  shall  continue  seaworthy  throughout  the  voyage  ;  ^Jg^^^^^gt 

(c)  In    Bermon    v.    Woodbridge  man  v.  Wilson  (1845),  14  M.  &  W. 
(1781),  2Doagl.  788.  476. 

(d)  Holdsworth  «-.  Wise  (1828),  7  (e)  (1861),  14  Moo.  P.  C.  471. 
B.  &  Or.  794.     See  also  S.  P.,  Ked-  (/)  (1861),  14  Moo.  P.  C.  496. 


voyage. 
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Sect.  692.    it  is   equally  certain  that  the  assured  makes  no  warranty 
during  for  the  Continued  good  conduct  of  the  master  and  crew  in 

the  course  of  the  voyage  (g).  If  the  vessel,  crew  and 
equipment  he  originally  sufBoient,  and  the  master  a  person 
of  competent  skill,  the  assured  has  done  all  he  contracted 
to  do ;  and  although  such  master  and  crew  should  hy  their 
acts  or  omissions  have  brought  the  ship  in  the  course  of  the 
voyage,  and  at  the  time  of  loss,  into  an  unseaworthy  (i.e., 
uninsurable)  state,  yet  the  underwriter  is  liable  for  all  loss 
which,  though  remotely  occasioned  by  such  superinduced  state 
of  unseaworthiness,  is  yet  proximately  caused  by  the  perils 
insured  against  (h). 

"  It  is  the  duty  of  the  owner,"  says  Bayley,  J.,  "  to  have 
the  ship  properly  equipped,  and,  for  that  purpose,  it  is  neces- 
sary that  he  should  provide  a  competent  master  and  crew  in 
the  first  instance;  but  having  done  this  he  has  discharged 
his  duty"  («■).  "The  assured  makes  no  warranty,"  says 
Parke,  B.,  "  that  the  vessel  shall  continue  seaworthy,  or  that 
the  master  and  crew  shall  do  their  duty  during  the  voyage ; 
and  their  negligence  and  misconduct  is  no  defence  to  an 
action  on  the  policy,  where  the  loss  has  been  immediately 
occasioned  by  the  perils  insured  against.  Nor  can  any  dis- 
tinction be  made  in  this  respect  between  the  omission  by  the 
master  and  crew  to  do  an  act  which  ought  to  be  done,  or  the 
doing  an  act  which  ought  not,  in  the  course  of  the  navigation. 
It  matters  not  whether  a  fire,  which  causes  a  loss,  be  lighted 
improperly,  or,  after  being  properly  lighted,  be  negligently 
attended;  whether  the  loss  of  an  anchor,  which  makes  a 

{g)  Trinder,    AnderBon  &   Co.   d.  Ad.  380  ;  Dixon  v.  Sadler  (1839),  5 

Thames  &  Mersey  Marine  Ins.  Co.,  M.  &  W.iOS;  S.  C,  in  error  (1841), 

[1898]  2  Q.  B.  114,  per  Smith,  L.J.,  8  M.  &  W.  895  ;  Redman  v.  Wilson 

p.  123.  (1846),  14  M.  &  W.  476  ;  Phillips  v. 

(h)  Busk  «.  Royal  Exoh.  Ass.  Co.  Naime  (1847),  4  C.  B.  343  ;  Bieoard 

(1818),  2  B.  &  Aid.  73  ;  Walker  v.  v.  Shepherd  (1861),  14  Moo.  P.  C. 

Maitland  (1821),  5  B.  &  Aid.  171  ;  471  ;  Dudgeon  v.  Pembroke  (1877), 

Bishop  V.  Pentland  (1827),  7  B.  &  Cr.  2  App.  Cas.  284. 
219 ;  Holdsworth  v.  Wise  (1828),  7  (i)  Per  Bayley,  J.,  in  Walker  v. 

B.  &  Cr.   794 ;   and  see  especially  Maitland  (1821),  5  B.  &  Aid.  176. 
Phillips  V.  Headlam  (1831),  2  B.  & 
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vessel  unseaworthy,  be  attributable  to  the  omission  to  taie  Sect.  692. 
proper  care  of  it,  or  to  the  improper  act  of  slipping  it  or 
cutting  it  away ;  nor  could  it  make  any  difference,  whether 
any  other  part  of  the  equipment  were  lost  by  mere  neglect, 
or  thrown  away  and  destroyed  in  the  exercise  of  an  improper 
discretion  by  those  on  board"  (k). 

693.  The  numerous  cases  illustrative  of  these  positions  will  Case  of  un- 
,  . ,  111.  seaworthiness 

be  considered  more  at  large  hereafter,  when  we  come  to  treat  due  to  negli- 

of  the  losses  covered  by  the  policy.     We  will  here,  however,  foyao-e.""°^ 

cite  one  which  shows  that  it  makes  no  difference  whether  the  Eedman  v. 

Wilson, 
state  of  unseaworthiness  which  occasions  the  loss  be  caused 

by  the  negligence  of  the  master  and  crew,  or  of  other  parties 

employed  by  the  assured  upon  the  business  of  the  ship  in  the 

usual  course  of  trade.     A  ship  insured  "from  London  to 

Sierra  Leone,  while  there,  and  back  to  her  port  of  discharge 

in  the  United  Kingdom,"  was  loaded  with  teak  at  an  island 

on  the  Sierra  Leone  river  by  the  African  natives  (who  are 

generally  employed  in  that  trade  for  the  purpose) ,  and  having 

completed  her  loading,  began  dropping  down  the  river  on  her 

passage  home ;  it  was  soon  found,  however,  that,  owing  in 

all  probability  to  the  unskiKul  loading  of  the  natives,  she 

had  become  so  leaky  as  to  be  unfit  to  put  to  sea,  and  having, 

on    examination,    been  pronounced  unseaworthy,   she   was 

voluntaiily  run  on  shore  to  prevent  her  sinking  in  the  river, 

and  ultimately  sold  where  she  lay,  as  not  being  fit  for  repair. 

The  plaintiff  claimed  a  total  loss  by  the  perils  of  the  sea ; 

and,  the  ship  having  been  seaworthy  when  she  sailed  from 

London,  the  Court  held  the  underwriters  liable,  as  the  loss, 

though  remotely  arising  from  the  negligence  of  the  natives, 

was  proximately  caused  by  a  peril  of  the  sea  (l). 


(A)  Per  Parke,   B.,   in   Dixon  v.  Dudgeon  «.  Pembroke  (1877),  2  App. 

Sadler  (1839),  5  M.  &  W.  414.  Cas.  284,  in  both  of  which  oases  this 

(?)  Redman  v.  Wilson  (1845),  14  question,  apart  from  that  of  sea- 
M.  &  W.  476.  See  also  Dixon  v.  worthiness,  was  raised,  and  decided 
Sadler  (1839),  6  M.  &  W.  405  ;  in  in  accordance  with  the  cases  men- 
error  (1841),  8  M.  &  W.  895  ;    and  tioned  in  the  text. 
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Parfitt  V. 
Thompson. 


Sect.  694.        694.  The  principle  that  when  the  ship  starts  seaworthy  the 
Effect  of  underwriter  is  liable  for  a  loss  caused  remotely  by  the  ship 

seaworthiness  having  become  unseaworthy,  but  proximately  by  a  peril 
mpo  oy.  insured  against,  is  also  illustrated  by  two  cases,  where  the 
policy  contained  a  clause  by  which  the  ship  was  "  allowed  to 
be  seaworthy  for  the  voyage " :  this  clause  having  been 
decided  to  be  "a  dispensation  with  the  implied  warranty  of 
seaworthiness,"  so  as  to  preclude  the  underwriter  from  any 
defence,  on  the  ground  of  the  ship's  not  having  been  sea- 
worthy for  the  voyage  when  she  sailed,  these  cases  stand  on 
the  same  footing  as  though  the  jury  had  expressly  found  the 
fact  of  seaworthiness  (m). 

In  the  earlier  case  a  ship,  insured  "  from  Bristol  to  Sierra 
Leone,  and  back,"  had,  by  the  violence  of  the  winds  and 
waves,  become  so  damaged  and  leaky  that  she  was  obliged  to 
run  for  Gambia,  where  she  was  found  to  be  unseaworthy,  and 
not  within  reach  of  the  repairs,  which  had  become  indis- 
pensable, in  consequence  of  which  she  was  necessarily  sold  as 
she  lay.  The  defendants  proposed  to  show  that  the  loss  had 
arisen  solely  from  the  decayed  and  unseaworthy  state  of  the 
ship,  but  this  they  were  precluded  from  doing  by  their 
admission  of  seaworthiness ;  and  the  Court  held  that  even 
supposing  the  loss  to  be  shown  to  have  been  occasioned  by 
the  unseaworthy  state  of  the  ship  at  the  time  of  loss,  yet  that 
this  would  be  no  answer  to  the  action,  the  loss  having  been 
proximately  caused  by  the  perils  insured  against. 

In  the  other  case  the  policy  also  contained  the  clause,  "  the 
ship  to  be  allowed  to  be  seaworthy  for  the  present  voyage." 
She  met  with  a  violent  hurricane,  by  which  she  was  so 
damaged  as  to  be  obliged  to  run  for  Mauritius,  where,  on 
survey,  it  was  found  that,  from  the  damage  caused  by  the 
storm  and  from  the  age  and  decayed  state  of  the  ship,  she 


Phillips  V. 
Naime. 


{m)  Parfitt  v.  Thompson  (1844),  13 
M.  &  W.  392,  396 ;  Phillips  v.  Naime 
(1847),  4  C.  B.  343.  In  the  United 
States  it  has  been  held  that  a 
certificate  of  seaworthiness  from  an 


inspector  of  a  hoard  of  underwriters 
precluded  a  member  of  the  board 
from  alleging  unseaworthiness. 
Western  Ass.  Oo.  v.  Southern  Cotton 
OU  Oo.  (189S),  68  Fed.  R.  924. 
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■was  not  -worth  repairing  and  -was  accordingly  sold.  It  Sect.  694. 
appeared,  howeTer,  upon  the  whole  evidence,  that  but  for  the 
storm  the  decayed  parts  of  the  ship  -would  have  been  strong 
enough  to  enable  her  to  perform  her  voyage  -with  safety. 
There  vi^as  a  verdict  for  the  plaintiffs,  and  the  Court  refused 
to  grant  a  new  trial  («). 

It  follows  from  these  cases  that  i£  the  ship  be  admitted  to 
have  been  seaworthy  when  she  sailed,  no  subsequent  state  of 
unseaworthiness  can  preclude  the  assured  from  recovering  for 
loss  immediately  caused  by  the  perils  insured  against,  though 
the  state  of  the  ship  at  the  time  of  loss  may  be  such  as  to 
render  the  damage  caused  by  those  perils  greater  than  it 
might  have  been  had  the  ship  been  sound  (o) . 

695.  The  great  leading  principle,  therefore,  of  the  English  Doctrine  of 
doctrine  of  seaworthiness  is  that  there  is  no  implied  warranty  in^tteVnited 
thereof,  except  at  the  commencement  of  the  voyage  {p).     On  S***^^- 
this  point  the  law  in  the  United  States  is  at  variance  with  our 
own,  and  gives  a  wider  extent  to  the  implied  warranty ;  it  is 
there  held  that  the  assured  is  bound  not  only  to  have  his 
vessel  seawoi-thy  at  the  commencement  of  the  voyage,  but  to 
keep  her  so,  as  far  as  it  depends  on  himself  and  his  agents, 
during  the  continuance  thereof,  and  at  the  commencement  of 
aU  its  subsequent  stages  (?) .     Thus  the  underwriters  in  the 
United  States  are  held  discharged  from  any  loss,  which  can  be 
distinctly  shown  to  have  arisen  from  the  negligence  or  mis- 


(«)  Phillips    V.   Naime   (1847),   4  his  own  wilful  act  or  default.    Mar. 

0.  B.  343  ;  16  L.  J.  C.  P.  194.  Ins.  Act,  b.  65  (2)  (a).     See  Thomp- 

(o)   It  would  he  different  if    the  son  u.  Hopper  (1866),  6  E.  &  B.  172; 

loss  were  shown  to  he  due  directly  to  Dudgeon  v.  Pemhroke  ( 1 877),  2  App. 

the    unseaworthiness    of   the    ship,  Cas.  284 ;  Trinder,  Anderson  &  Co. 

without    the    intervention    of    any  v.  Thames  &  Mersey  Marine  Ins. 

peril  insured  against.     See  Fawous  Co.,  [1898]  2  Q.  B.  114,  C.  A. 

V.  Sarsfleld  (1866),  6  E.  &  B.  192,  (q)  A  policy  on  cargo  is,  however, 

and    Lord    Penzance's  remarks    on  not  avoided  by  the  negligence  of  the 

that  case  in  Dudgeon  v.  Pembroke  master  in  leaving  an  intermediate 

(1877),  2  App.  Gas.  296.  port  in  an  nnseaworthy  condition. 

(p)  The  assured  cannot,  however,  Morse  v.  St.  Paul  Kre  &  Mar.  Ins. 

!;eoover  for  a  loss  brought  about  by  Co.  (1903),  122  Fed.  E,  748, 


854 


IMPLIED  WARRANTY 


[part  II. 


JSect.  695. 


Is  parol  evi- 
dence admis- 
sible to  vary 
the  warranty 
of  seaworthi- 
ness P 


conduct  of  the  assured  in  not  keeping  tte  ship  in  a  proper 
state  of  repair. 

Yet  in  that  country  unseaworthiness  arising  after  the  com- 
mencement of  the  voyage  has,  it  seems,  no  retrospective 
operation  in  respect  of  losses  accrued  prior  to  the  breach  of 
the  implied  warranty ;  and  it  further  seems  to  be  the  better 
opinion  there,  that  if  the  ship  sailed  seaworthy  for  the  voyage, 
subsequent  unseaworthiness  will  not  operate  as  a  defence, 
except  where  the  loss  is  distinctly  occasioned  by  it,  and  the 
unseaworthiness  itself  has  arisen  from  the  negligence  or  mis- 
conduct of  the  assured  or  his  agents  :  where  the  loss  is  totally 
unconnected  with  the  subsequent  state  of  unseaworthiness,  it 
cannot  avail  as  a  defence  for  the  underwriters  (r). 

696.  An  important  question,  on  which  there  is  no  decisive 
authority  (s),  is  whether  parol  evidence  can  be  given  to  con- 
tradict or  qualify  the  warranty  of  seaworthiness.  Amould's 
view  is  expressed  in  the  following  passage : — "  It  is  not 
necessary  ....  that  the  assured  should  make  any  statement 
with  regard  to  any  of  the  constituents  of  seaworthiness. 
Should  he,  however,  in  answer  to  inquiries  from  the  under- 
writer or  otherwise,  make  a  positive  representation  as  to  any 
of  these  facts,  his  position,  as  regards  the  underwriter,  is  not 
thereby  altered  in  the  slightest  degree  ;  e.g.,  if  he  represented 
that  the  ship  was  copper-sheathed,  or  properly  found  in  sails, 
he  would  not,  because  he  had  made  the  representation,  be 
any  the  less  bound  by  the  implied  warranty  that  she  was 
also  seaworthy  in  all  other  respects.  If,  indeed,  he  represents 
some  fact  inconsistent  with  a  state  of  seaworthiness,  and  the 
underwriter,  notwithstanding  this  statement,  yet  chooses  to 
take  the  risk — as,  if  he  represented  that  the  ship  was  not 


(r)  See  1  Phillips,  Ins.  ss.  728 — 
736  ;  3  Kent,  Com.  288,  289  ;  1 
Parsons,  Ins.  380  ;  3  Joyce,  Ins. 
H.  2174  ;  Union  Ins.  Co.  v.  Smith 
(1887),  124  U.  8.  405.  According 
to  Parsons,  breach  may  sometimes 
only    suspend    liability    until    sea- 


worthiness be  restored,  even  though 
the  unseaworthiness  exists  when  the 
risk  commences.  See  also  1  Phillips, 
Ins.  s.  726. 

(»)  See  per  WUliams,  J.,  in  Clap- 
ham  V.  Langton  (1864),  34  L.  J. 
Q.  B.  46, 
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properly  coppered  or  not  adequately  found  in  sails — this  would  Sect.  696. 
operate  so  as  to  release  him  to  this  extent  from  the  obligation 
of  the  implied  warranty"  (^).  This  view,  that  an  implied 
warranty  may  be  qualified  by  evidence  of  a  representation, 
has  also  the  support  of  Phillips  (u),  Duer  («),  and  of  Goek- 
burn,  0.  J.,  in  Burges  v.  Wickham  {y),  all  of  whom  consider 
that  an  implied  term  in  a  contract  rests  on  a  presumed 
intention  of  the  parties  to  be  bound  by  it,  and  that  the 
presumption  may  be  rebutted  by  evidence  of  a  contrary 
intention.  On  the  other  hand,  Blackburn,  J.,  in  the  same 
case,  expressed  a  strong  view  that  parol  evidence  cannot  be 
admitted  to  qualify  an  implied  warranty.  The  warranty  of 
seaworthiness,  said  the  learned  judge,  is  as  much  a  part  of 
the  policy  as  if  there  were  written  in  it,  "  warranted  sea- 
worthy "  (g).  The  Court  of  Queen's  Bench  held,  in  a  some- 
what earlier  case,  that  a  term  of  a  written  contract  implied 
by  usage  cannot  be  varied  by  evidence  of  a  parol  agree- 
ment (a) .  The  cases  are  analogous,  and  therefore  the  balance 
of  judicial  authority  in  this  country  is  in  favour  of  the  view 
that  the  warranty  of  seaworthiness  can  only  be  dispensed 
with  or  qualified  by  a  written  term  of  the  contract. 

This  does  not,  however,  apply  to  extrinsic  evidence,  the  Evidence  may- 
purpose  of  which  is  to  show  what  the  subject-matter  of  the  communica- 
contract  is,  and  consequently  what  degree,  of  seaworthiness  is  *^°Jlf  '^leTant 
required.     There  is  no  fixed  standard  of  seaworthiness  ;  the  struotion  of 
degree   of  seaworthiness  required  depends  on  the  nature  of 
the  adventure  (6).     Therefore,  for  the  purpose  of  eonsti'uing 
the  warranty,  evidence  can  be  given  that  the  underwriter  was 
informed  that  a  ship  insured  for  a  certain  voyage  was  from 
her  construction  not  capable  of  being  made  as  fit  to  encounter 
the  perils  of  that  voyage  as  any  ordinary  vessel ;  and  in  such 

(«)  2nd  ed.  vol.  i.  p.   577,  in  the          («)  3  B.  &  S.  696 ;  33  L.  J.  Q.  B. 

chapter  on  "  Misrepresentation."  28.     Mr.  Maolaohlan  strongly  sup- 

(«)  1  PhiUipa,  s.  602.  ports  this  view    (Amould,    6th   ed. 

(4  2  Duer,  669—672.  p.  641,  n.). 

(V)    (1863),  3   B.   &   S.   684  ;  33           («)   Eawkes  «-.  Lamb   (1862),   31 

L.  J.   Q.  B.   23.      Wightman,  J.,       L.  J.  Q.  B.  98.     See  ante,  §  57. 

ppnonrred  in  this  judgment.  (A)  See  post,  J  710, 
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Sect.  696.  a  ease  the  utmost  that  the  warranty  requires  is  that  the 
particular  ship  shall  be  made  as  fit  for  the  voyage  as  is 
practicable  (c), 

wairant^^of         ^^'^ '  Hitherto  we  have   only  considered  the  nature  and 

seaworthiness  extent  of  the  implied  warranty  of  seaworthiness  in  relation  to 

in  a  time 

policy.  voyage  policies :  it  was  for  some  time  assumed,  though  not 

decided,  that  there  was  no  distinction  in  this  respect  between 
voyage  policies  and  time  policies  {d). 

A  series  of  cases,  however,  beginning  with  the  decision  of 
the  House  of  Lords  in  the  well-known  case  of  Gibson  v. 
Small,  and  ending  with  the  decision  of  the  same  tribunal  in 
Dudgeon  v.  Pembroke,  conclusively  established  the  rule,  that 
in  a  time  policy  on  ship  a  warranty  that  the  vessel  is  sea- 
worthy will  under  no  circumstances  be  implied  {e).  Thus  the 
rule  holds  good,  even  though  at  the  commencement  of  the 
risk  the  ship  be  lying  at  a  home  port.  "  The  case  of  Gibson 
V.  Small,"  said  Lord  Penzance,  in  Dudgeon  v.  Pembroke, 
"  supplemented  as  it  was  by  the  two  cases  of  Thompson 
V.  Hopper  and  Fawcus  v.  Sarsfield,  must  be  considered  to 
have  set  at  rest  the  controversies  on  this  subject,  and  to  have 
finally  decided  that  the  law  does  not,  in  the  absence  of  special 
stipulations  in  the  contract,  infer  in  the  case  of  a  time  policy 
any  warranty  that  the  vessel  at  any  particular  time  shall  have 
been  seaworthy."  If,  however,  through  the  personal  mis- 
conduct of  the  owner,  the  ship  be  sent  to  sea  in  an  unsea- 
worthy  state,  he  cannot  recover  for  a  loss  brought  about  by 
such  wilful  act  or  default  (/). 

[e)  Biirges   ».    Wiokham    (1863),  (1856),  6  E.  &  B.  172  ;    Fawcus  v. 

3  B.  &  S.  669  ;    33  L.  J.  Q.  B.  17 ;  Sarsfield  (1856),  ibid.  192  ;  Michael 

Clapham  v.  Langton,  in  the  Exch.  v.  Tredwin  (1866),    17   C.  B.  551 ; 

Ch.  (1864),  34  L.  J.  Q.  B.  46.     See  Dudgeon    v.    Pembroke    (1877),    2 

poat,  §  710.  App.  Cas.  284. 

{d)  See,   e.g.,   per  Tindal,   C.  J.,  (/)  Thompson  v.  Hopper  (1856), 

deHvering    the    judgment    of    the  6  E.  &  B.  172,  937  ;  (1858),  E.  B.  & 

Exchequer  Chamber   in    Dixon    v.  E.    1038    (Ex.    Ch.)  ;    Dudgeon  v. 

Sadler    (1841),    8    M.    &    W.    895,  Pembroke,  supra;  Trinder,  Ander- 

900.  son   &   Co.   V.   Thames    &    Mersey 

(e)    Gibson    v.    Small    (1863),     4  Marine  Ins.  Co.  (C.  A.),  [1898]  2 

P,  L.  0.  363  ;  Thompson  v.  Hopper  Q.  B.  114. 
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Upon  the  subject  of  this  paragraph,  sect.  39,  suh-seot.  5,  of    Sect.  697. 
the  Marine  Insurance  Act  now  provides  in  terms  as  follows : — 

In  a  time  policy  there  is  no  implied  warranty  that 
the  ship  shall  be  seaworthy  at  any  stage  of  the  adventure, 
but  where,  with  the  privity  of  the  assured,  the  ship  is 
sent  to  sea  in  an  unseaworthy  state,  the  insurer  is  not 
liable  for  any  loss  attributable  to  unseaworthiness  (g). 

698.  We  have  already  seen  that  the  underwriter  is  liable  There  are 
for  no  loss  after  the  ship  sails,  unless  at  that  time  she  was  seaworthi- 
seaworthy  for  the  voyage;  although,  however,  seaworthiness  '^^^' 
for  the  voyage  at  the  time  of  sailing  is  a  condition  precedent 
to  the  underwriter's  liability  for  loss  in  the  course  of  the 
voyage,  yet  it  is  not  necessarily  a  condition  precedent  to  the 
policy's  attaching. 

There  are,  in  fact,  degrees  of  seaworthiness  :  seaworthiness 
for  the  voyage  is  one  thing ;  and  seaworthiness  in  port,  or  for 
an  inland  navigation,  &c.,  quite  another  (h). 

Thus  it  is  quite  certain  that  a  ship  under  a  policy  "  at  and  Seaworthinesa 

from "  would  be   seaworthy  in   harbour  while  undergoing  ^^"7  '^t  ^"^ 

and  from." 

(ff)    This    sub  -  section,    compared  to  any  kind  of  unseaworthiness,  and 

with  the   law  as  laid  down  in  the  not  merely  from  those  attributable 

decisions,  seems  to  put  the  insurer  to   the   particular  defect  which  the 

in  a  bettor  position  than  he  pre-  assured  knew  of  when  he  sent  the 

viously  occupied.     It  is  not  difficult  vessel  to  sea. 

to  conceive  cases  where,  with  the  (A)   Forbes    v.    Wilson   (1800),    1 

privity  of   the  assured,   an   unsea-  Park,    Ins.    472 ;    1   Marshall,   Ins. 

worthy  ship  may  be    sent   to   sea  147 ;    Hibbert  v.   Martin  (1808),    1 

without  any  misconduct  on  his  part.  Park,  Ins.  473  ;   Smith  c.  Surridge 

For  instance,  in  time  of  war,  a  ship-  (1801),    4    Esp.    25  ;     Parmeter    v. 

owner  fearing  an  attack  upon  a  naval  Cousins  (1809),  2  Camp.  235;  Annan 

port  may   very   properly   order  his  v.  Woodman   (1810),  3  Taunt.  299; 

vessel  to  sail  at  once,  although  he  and    see   Parke,   B.,   in    Dixon    v. 

knows  that  she  is  not  perfectly  sea-  Sadler  (1839),  5  M.  &  W.  405,  414 

worthy  in  all  respects.     In  such  a  — afterwards  cited  by  himself  in  the 

case  the  insurer  would  now  be  re-  judgment  of  the  P.  0.  in  Biocard  v. 

lieved    from    liability  for   loss    for  Shepherd  (1861),  14  Moo.  P.  C.  471, 

which,   before    the  Act,   he  would  491,  and  byWilles,  J.,  in  Bouillon 

have  been  liable.     Moreover,  on  a  v.  Lupton  (1863),  33  L.  J.  0.  P.  37, 

literal  construction  of  the  sub-section,  42;     Quebec    Marine    Ins.    Co.    v. 

the  insurer  is  apparently  exempted  Commercial  Bank  of  Canada  (1870), 

from  subsequent  losses  attributable  L.  R.  3  P.  C.  234. 

A. — VOL.  11.  3  K 
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Sect.  698.    repairs,  though  it  is  equally  clear  that  she  would  not  be  sea- 
worthy for  the  voyage  if  she  sailed  in  that  condition  (i) . 

Thus  the  Marine  Insurance  Act  provides  that  ai  the  com- 
mencement of  the  voyage  the  ship  must  be  seaworthy  for  the 
purpose  of  the  particular  adventure  insured,  i.e.,  the  voyage 
insured  {h),  and  that  where  the  policy  attaches  while  the  ship 
is  in  port,  the  ship  must  also  be  at  the  commencement  of  the 
risk,  reasonably  fit  to  encounter  the  ordinary  perils  of  the 
port  (I). 

What  that  degree  of  seaworthiness  is  which  is  requisite  to 
make  a  policy  "  at  and  from  "  attach  upon  a  ship  while  in 
port  has  nowhere  been  very  accurately  laid  down.  Grenerally 
speaking,  it  may  be  said  that  under  such  a  policy  a  ship  will 
be  sufficiently  seaworthy  to  give  an  inception  to  the  risk  if 
she  "  be  in  such  a  condition  while  in  port  as  to  enable  her  to 
lie  in  reasonable  security  till  she  is  properly  repaired  and 
equipped  for  the  voyage."  On  the  other  hand,  if  she  arrives 
so  shattered  as  to  be  a  mere  wreck,  the  policy  never 
attaches  (m).  Thus,  if  a  ship  be  capable  while  "  at "  the  port 
of  being  moved  from  one  part  of  the  harbour  to  another  for 
the  purpose  of  repair,  and  of  being  moored  alongside  its 
wharves  or  quays  there  in  order  to  takfi  in  her  cargo,  the 
Ship  sea-  policy  attaches.  Consequently  the  assured  is  not  entitled  to 
port*  Insea-  ^  return  of  premium,  as  on  a  risk  that  never  commenced, 
■vrorthy  on  because  the  ship  afterwards  sailed  from  the  port  in  a  state  of 
unseaworthiness  for  the  voyage  (w).  "  The  condition  that 
she  shall  be  seaworthy  for  her  voyage,"  says  Lawrence,  J., 
"  does  not  attach  till  she  sails  "  (p). 

Of  course,  if   she   ultimately  sails  unseaworthy  for  the 

(i)    Forbes    v.  Wilson    (1800),    1  [m]  Parmeter  v.  Cousins  (1809),  2 

Park,  472;  Smith  ^.Surridge  (1801),  Camp.    235;     Buchanan    v.    Paber 

4   Esp.   26,  before    Lord    Kenyon.  (1899),  i  Com.  Cas.  223.    The  law 

Lord  Ellenborough  ruled  the  same  is  the   same   in  the  United  States, 

point  in  Hibbert  v.  Martin  (1808),  1  See  cases  cited  1  Phillips,  Ins.  ss.  695 

Park,  Ins.  473,  and  in  Parmeter  v.  et  seq. ;  3  Kent,  Com.  2S9. 

Cousins  (1809),  2  Camp.  235.  (»)  Annen  v.  Woodman  (1810),  3 

(k)  Sect.  39,  sub-sect.  1.  Taunt.  299. 

[1)  Sect,  39,  sub-sect.  2.  (o)  Ibid.  300. 
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voyage,  this,  according  to  the  rule  already  laid  down,  wholly    Sect.  698. 
discharges  the  underwriter  from  all  liability  for  loss  on  the 
voyage,  although  the  policy  may  have  attached  on  her  while 
"  at "  the  port,  owing  to  her  haviag  been  there  seaworthy  for 
her  then  risk  {p). 

699.  The  rule,  thus  established  in  the  case  of  policies  "  at  I>ootrme  of 

r  voyages  in 

and  from  "  a  place,  is  in  reality  a  particular  instance  of  a  stages. 
more  general  principle  suggested  by  Patteson,  J.,  in  Hol- 
lingworth  v.  Brodrick  {q),  and  for  the  first  time  distinctly 
enunciated  in  1839,  by  Parke,  B.,  in  the  case  of  Dixon  v. 
Sadler  (r).  The  principle,  which  was  established  by  decisions 
prior  to  the  passing  of  the  Marine  Insurance  Act  (s),  is,  that 
if  the  voyage  insured  consists  of  different  stages  requiring 
different  states  of  seaworthiness,  the  warranty  is  satisfied  if 
the  ship  be  at  the  commencement  of  each  stage  in  a  fit 
condition  for  that  stage,  though  not  fit  for  a  subsequent  one. 
Thus,  as  was  laid  down  in  Dixon  v.  Sadler,  "  if  the  voyage 
be  such  as  to  require  a  different  complement  of  men  or  a 
different  state  of  equipment  in  different  parts  of  it,  as  if  it 
were  a  voyage  down  a  canal  or  river,  and  thence  across  the 
open  sea,  it  would  be  enough  if  the  vessel  were  in  each  stage 
of  the  navigation  properly  manned  and  equipped  for  it "  {t). 
"  The  case  of  Dixon  v.  Sadler,  and  the  other  cases  which 
have  been  cited,"  said  Lord  Penzance  {u),  "leave  it  beyond 
doubt  that  there  is  seaworthiness  for  the  port,  seaworthiness 
in  some  cases  for  the  river,  and  seaworthiness  in  some  cases, 
as  in  a  case  that  has  been  put  forward  of  a  whaling  voyage, 
for  some   definite,  well-recognized   and   distinctly  separate 

(p)  Mar.  Ins.  Act,  s.  39,  sub-8.  2  ;  {()  Dixon    v.   Sadler,    ubi  supra; 

Parker  v.  Potts  (1814),  3  Dotv,  27,  accord.  Erie,  J.,   in   Thompson  v. 

pel 'Park,  arguendo ;  Wsitaon  V.  Clark  Hopper   (1856),    6  E.    &    B.   172; 

(1813),  1  Dow,  336.  Biooardj).  Shepherd  (1861),  14  Moore, 

(?)  (1837),  7  A.  &  E.  47.  P.  C.  471,  491 ;  Quebec  Marine  Ins. 

(r)  (1839),  5  M.  &  W.  405,  414.  Co.  v.  Commercial  Bank  of  Canada 

(s)  Sect.  39,  sub-s.  3,  of  the  Act  (1870),  L.  E.  3  P.  0.  234,  241. 

■was  doubtless  intended  to  affirm  this  (u)  Quebec    Marine   Ins.    Co.    v. 

principle.     See^osi,  §  707.  Commercial  Bank  of  Canada  (1870), 

L.  E.  3  P.  C.  241. 

3k3 


860  IMPLIED  WARRANTY  [PART  II. 

Sect.  699.  stage  of  the  voyage."  The  principle  now  being  considered 
is  itself  a  modification,  in  favour  of  the  assured,  of  the  rule 
that  the  warranty  of  seaworthiness  is  not  satisfied,  and  the 
policy  does  not  attach,  until  the  ship  is  seaworthy  for  the 
whole  voyage  insured  {x) . 

EfEeot  of  700.  It  follows  that  if  the  ship  were  lost  in  one  stage  of 

doctrine  of  ^j^^  voyage,  it  would  he  no  defence  that  she  was  not  then  sea- 
worthy for  a  stage  which  she  had  not  commenced ;  nor,  if 
lost  in  the  course  of  her  main  voyage,  could  the  underwriters 
discharge  themselves  from  liability  by  showing  that,  though 
seaworthy  when  she  commenced  such  main  voyage,  she  had 
yet  sailed  on  its  earlier  stages  with  an  inferior  equipment  {y). 
Thus,  where  a  ship  insured  "  at  and  from  New  Orleans  to 
Liverpool "  was  so  much  injured  by  worms  whilst  she  lay  in 
the  mud  of  the  river  Mississippi  that  she-would  have  been  in 
an  unfit  state  for  her  sea  voyage,  Lord  EUenborough  held, 
that  as  she  was  then  sufficiently  seaworthy  for  the  purposes  of 
lying  in  the  mud  and  being  in  the  river,  and  the  defect  had 
been  discovered  and  repaired  before  she  sailed  on  her  sea 
voyage,  her  prior  state  of  unfitness  for  the  sea  did  not  avoid 
the  policy  (z). 

So,  to  take  a  case  put  by  Lord  Tenterden,  suppose  a  ship 
would  be  unseaworthy  unless  she  had  two  anchors,  being 
destined  for  a  long  voyage,  and  she  sails  from  London  to 
Grravesend  with  only  one,  shall  it  be  said  that  if  no  loss 
happens  between  London  and  Gravesend,  and  the  vessel  at 
Gxavesend  takes  on  board  her  second  anchor,  and  then  pro- 

(«)  See  Greenock  S.S.  Co.  v.  Mar.  worthiness  avoids  the  insurance  alto- 
Ins.  Co.,  [1903]  2K.B., per  Vaughan  gether  from  the  time  of  the  breach, 
Williams  and  Romer,  L.JJ.,  at  even  though  the  voyage  be  divided 
pp.  661,  663,  664.  into  stages. 

(y)  If  by  "inferior  equipment"  (z)  Oliverson  j>.  Loughman  (1815), 

Amould   meant    an   equipment    in-  cited  in  2  B.  &  Aid.  322.     The  law 

sufficient  for  the  earlier  stages,  the  is  the   same  in  the  United   States, 

editors   submit  that  it  is  more  in  See   Treadwell  v.   Union    Ins.   Co. 

accordance    with    principle    to    say  (1826),  6  Cowen'a  R.  270;  and  Bell 

that  in  a  policy  for  one  entire  voyage  v.  Reed  (1811),  4   Binn.  R.   127;  1 

a  breach  of  the  warranty  of  sea-  PhilUps,  Ins.  s.  720, 
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oeeds  on  her  voyage,  that  the  underwriters  axe  not  liable  for    Sect.  700. 
her  subsequent  loss  ?     His  Lordship,  as  might  be  supposed, 
answers  this  question  in  the  negative  (a). 

701.  The   rule  that  there  are  different   degrees  of    sea-  River  and 
worthiness  for  different  stages  of  the  voyage  is  well  illus- 
trated as  regards  a  river  and  sea  voyage  by  the  following 
case : — 

A  steamer  insured  "  at  and  from  Lyons  to  Galatz  "  sailed  BouiUon  ». 
from  Lyons  with  a  river  crew  and  captain,  and  without  her 
masts,  anchors  and  other  heavy  articles,  which  it  was  im- 
possible for  her  to  carry  on  the  river  voyage.  At  Aries  she 
took  on  board  her  sea-captain  and  some  of  her  seagoing 
crew,  and  was  otherwise  fitted  for  the  voyage  to  Marseilles, 
where  she  had  to  call  for  a  license.  At  Marseilles  she  was 
fuUy  equipped  for  the  sea  voyage,  as  was  usual  in  similar 
adventures,  and  she  was  subsequently  lost  in  the  Black  Sea. 
The  Court  held  that,  looking  to  the  nature  of  the  adventure 
and  to  mercantile  usage,  the  ship  had  complied  with  the 
implied  warranty  of  seaworthiness  (b) . 

The  division  of  a  voyage  into  stages  in  relation  to  the  Kshing 
warranty  of  seaworthiness  may  take  place  even  in  different 
parts  of  a  sea  voyage,  as,  for  instance,  in  the  Greenland  whale 
fishery,  where  it  has  been  customary  to  take  on  board  extra 
hands  on  arriving  at  Shetland.  There  can  be  no  doubt  that 
the  ship  in  sailing  from  Hull  to  Shetland  would,  by  reason 
of  the  usage,  be  seaworthy  with  a  different  equipment  from 
that  which  would  be  required  to  make  her  so,  on  sailing  from 
Shetland  to  the  North  Seas  (c). 


(a)  Per  Lord  Tenterden,  2  B.  &  (i)  Bouillon  v.  Lupton  (1863),  33 

Aid.  324.     It  might,  however,  be  a  L.  J.  0.  P.  37. 

deviation  to  call  at  a  place  lower  (c)  See  per  CoUins,  L.  J.,  in  The 

down  a  river  than  the  terminus  a  quo  Vortigern,  [1899]  P.  159  ;  per  Lord 

to  complete  the  equipment,  unless  Penzance  in  Quebec  Marine  Ins.  Co. 

necessity  required  or  usage  allowed  «).  Commercial  Bank  of  Canada  (1870), 

this  to  be  done.     See  Forshaw  «.  L.  B.  3  P.  C.  241. 
Ohabert  (1821),  3  Brod.  &  B.  158. 
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Sect.  702.        702.  If  usage  requires  that  at  a  particular  stage  of  the 
Stage  of  voyage  the  ship  should  take  a  pilot  on  hoard,  either  hefore 

which  a  pilot  leaving  or  entering  a  port,  it  may  be  said  that  the  part  of  the 
18  required,  yoyage  on  which  it  is  usual  to  have  a  pilot  is  a  separate  stage, 
requiring  a  crew  differing  from  the  usual  one  in  that  it  ought 
to  include  a  pilot.  It  has  not  been  laid  down  in  terms  that 
such  part  of  the  voyage  is  to  be  treated  as  a  separate  stage 
for  the  purpose  of  the  warranty  of  seaworthiness,  although 
there  is  a  suggestion  to  that  effect  in  Patteson,  J.'s,  judgment 
in  Hollingworth  v.  Brodrick  {d).  It  was,  however,  stated  in 
the  second  edition  of  this  work  (e)  that  "  generally  speaking, 
no  ship  is  seaworthy  at  the  outset  of  the  risk,  unless  she  have 
on  board  a  pilot  where  requisite  by  law  or  usage  for  her  safe 
navigation"  (e).  It  was  further  stated  that  "in  all  cases 
where  it  is  necessary,  either  by  law  or  usage,  for  the  master 
to  have  a  pilot  on  board  in  going  out  of  an  intermediate  port, 
or  in  clearing  from  his  outport  homewards,  it  will  be  unsea- 
worthiness not  to  take  one,  for  it  is  in  such  cases  always  in 
his  power  to  do  so  "  (/). 
Effect  of  not        The  question,  however,  of  the  effect  of  a  failure  to  take  a 

having  pilot         . 

on  entering      piiot  on  board  before  entering  an  intermediate  port  or  that  of 
^^°  ■  the  ship's  destination,  is  one  of  much  doubt  and  difficulty. 

When  usage  requires  that  a  pilot  should  be  taken  at  such 
point  of  the  voyage,  it  has  been  inferred  that  the  ship's 
failure  to  do  so,  in  consequence  of  which  a  loss  accrues,  will 
discharge  the  underwriters  from  their  liability,  although  the 
loss  may  be  proximately  caused  by  the  perils  insured  against 
and  the  ship  have  been  in  all  respects  seaworthy  at  the 
commencement  of  the  voyage. 

The  position   established   by  the   English   cases   seemed, 

{d)  (1837),  7  A.  &  E.  48.  House  of  Lords  (1R53),  4  H.  L.  C. 

(«)  2nd  ed.  p.  723.    See  also  per  398,    states  in  general   terms   that 

Parke,   J.,  in  Phillips  v.    Headlam  there  is  no  warranty   "  that  pilots 

(1831),  2  B.  &  Ad.  383.  shall  be  taken  on  board  at  proper 

(/)  2nd  ed.  p.  724,  citing  Lord  places  if    the  voyage   has   already 

Tenterdeu  in  2  B.  &  Ad.  382 ;   see  commenced,  unless,  perhaps,  when 

also   2ud   ed.   p.    703.      Parke,   B.,  required  by  Act  of  ParHament." 
however,  in  Gibson  v.  Small,  in  the 
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however,  in  Amould's  opinion  {g),  to  be  that  except  where  Sect.  702. 
required  by  the  positive  regulations  of  an  Act  of  Parliament  Result  of  the 
(which  according  to  Patteson,  J.,  have  the  effect  of  creating 
an  intermediate  voyage  on  which  the  ship  is  not  seaworthy 
without  a  pilot)  {h),  the  negligence  of  the  master  in  not  taking 
a  pilot  on  board  in  entering  a  port  at  any  intermediate  stage 
of  the  voyage,  where  usage  requires  him  to  do  so,  will  not 
discharge  the  underwriters  from  their  liability,  provided  the 
ship  were  seaworthy  when  she  sailed,  the  master  and  crew 
originally  competent,  and  the  loss,  though  remotely  occasioned 
by  the  want  of  a  pilot,  be  proximately  caused  by  the  perils 
insured  against  («). 

Thus  the  captain  of  a  ship  insured  "from  Liverpool  to  Phillips «;. 
Sierra  Leone,  and  back  to  her  ports  of  discharge  in  the  United 
Kingdom,"  on  arriving  off  Sierra  Leone  (where  there  is  an 
establishment  of  pilots,  and  where  it  is  usual  for  all  ships 
going  in  or  out  of  the  river  to.  take  one),  made  signals  for  a 
pilot  to  come  off;  but  as  none  did  so,  after  waiting  some 
hours,  he  took  his  ship  in  without  one,  in  doing  which  she 
struck  the  ground  and  was  lost  by  the  perils  of  the  seas.  The 
jury  found  that  the  master  had  acted  with  a  wise  discretion 
and  as  a  prudent  man  ought  under  the  circumstances :  the 
Court,  while  agreeing  with  this  verdict,  intimated  that  even 
had  the  facts  been  otherwise  and  the  loss  had  been  remotely 
occasioned  by  the  negligence  or  mistake  of  the  master,  yet, 
assuming  him  to  have  been  originally  a  person  of  competent 
skill,  the  underwriters  would  have  been  liable,  for  the  loss  was 
proximately  caused  by  the  perils  insured  against  {k). 

703.  In  the  case  of  Law  i\  HoUingworth  the  captain  of  a  Where 
ship  insured  "  from  Stettin  to  London,"  took  a  pilot  on  board  oompiSsory 


{^)  2nd  ed.  vol.  i.  p.  700.     See  also  (1797),  7  T.  R.  160,  as  commented 

post,  §  724.  upon  by  Patteson,  J.,  7  A.  &  E.  48, 

(A)  In  HoUingworth  I-.   Brodrick  and  by  Tindal,  C.  J.,  8  M.  &W.  900. 

(1837),  7  A.  &  E.  44.  [h)  PhilUps  v.  Headlam  (1831),  2 

(»)  Phillips  V.  Headlam  (1831),  2  B.  &  Ad.  380. 
B.  &  Ad.  380  ;  LawB.  HoUingworth 
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at  Orfordness,  but  improperly  allowed  him  to  leave  the  ship 
at  Halfway  Reach,  after  which,  and  before  she  came  to  her 
moorings,  the  ship  was  lost.  The  Court  held  that  the  under- 
writers were  not  liable  for  this  loss,  on  the  ground  that  at  the 
time  of  loss  the  ship  was  unseaworthy  for  want  of  a  pilot, 
owing  to  the  negligence  of  the  captain  (/). 

This  case,  on  the  broad  ground  assumed  by  the  Court, 
is  inconsistent  with  the  current  of  later  authorities,  and 
especially  with  what  fell  from  the  judges  in  the  case  of 
Phillips  v.  Headlam.  The  Courts,  however,  instead  of  over- 
ruling it,  preferred  putting  it  upon  a  narrower  ground  than 
that  assumed  as  the  basis  of  decision  by  the  judges  who  tried, 
it,  but  quite  consistent  with  the  facts  of  the  ease,  viz.,  that  the 
ship  at  the  time  of  loss  had  not  a  pilot  on  board,  as  required 
by  Act  of  Parliament  (the  then  Pilot  Act  of  5  Geo.  2,  c.  20) . 

Thus  Patteson,  J.,  says  :  "  In  Law  v.  HoUingworth  there 
was  an  intermediate  voyage,  if  I  may  so  say,  constituted  by  Act 
of  Parliament,  upon  which  voyage  the  ship  was  not  seaworthy 
unless  she  had  a  pilot "  (m)..  And  Tindal,  C.  J.,  says :  "  The 
decision  may  be  maintainable  on  the  ground  of  an  implied 
warranty  to  observe  the  positive  regulations  of  an  Act  of 
Parliament ;  but  if  it  is  to  be  taken  as  an  authority  that  the 
implied  warranty  on  the  part  of  the  assured  extends  to  acts 
of  negligence  on  the  part  of  the  master  and  crew  throughout 
the  voyage,  we  thiuk  it  cannot  be  supported  against  the 
weight  of  the  later  authorities  "  (w). 

704.  It  is  indeed  clear  that  Law  ».  HoUingworth  cannot 
be  supported  on  the  ground  that  the  loss  by  a  peril  insured 
against  was  due  to  unseaworthiness  caused  by  the  captain's 
negligence,  for  it  is  now  established  that  the  underwriter 
is  liable  for  every  loss  by  a  peril  insured  against,  unless  it 
has  been  brought  about  by  the  wilful  act  or  default  of  the 


(t)  Law  V.  HoUingworth  (1797), 
7  T.  E.  100. 
(m)  In  HoUingworth  v.  Brodriok 

(1837),  7  A.  &  E.  44. 


(»)  Per  Tindal,  C.  J.,  in  delivering 
the  judgment  of  the  Exchequer 
Chamber  in  Sadler  v.  Dixon  (1841), 
8  M.  &  W.  900. 
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assured  himself  (o).  It  may  also  be  doubted  whether  the  Sect.  704. 
decision  can  be  supported  on  the  ground  that  the  ship  was 
not  being  navigated  in  accordance  with  the  requirements 
of  an  Act  of  Parliament.  The  general  rule  established  by 
later  cases  is  that  an  illegality  in  the  mode  of  performing  a 
voyage  does  not  avoid  the  insurance,  unless  the  assured  was 
a  party  to  the  illegality  or  aware  of  it  when  the  insurance 
was  made  (p).  Further,  even  if  the  warranty  of  seaworthi- 
ness does  require  that  a  pilot  should  be  taken  on  board  at  the 
commencement  of  the  stage  when  the  ship  is  about  to  enter 
a  port,  the  decision  cannot  be  supported  on  the  ground  of 
this  warranty ;  for  the  warranty  of  seaworthiness  does  not 
imply  a  further  warranty  that  the  pilot  or  any  of  the  crew 
will  continue  to  do  their  duty.  It  seems,  therefore,  that 
Law  V.  HoUingworth  cannot  be  based  on  any  sound 
principle. 

There  is  no  case  which  decides  that  the  warranty  of  sea- 
worthiness requires  a  pilot  to  be  taken  on  board  in  entering 
a  port  where  it  is  usual  or  prudent  to  have  one.  Phillips  v. 
Headlam  (q)  is  to  some  extent  a  decision  to  the  contrary ; 
though  the  case  seems  to  have  turned  chiefly  on  the 
exploded  theory  that  the  underwriter  is  not  liable  for  a  loss 
by  a  peril  insured  against,  brought  about  by  the  captain's 
negligence  (;•). 

Arnould,  though  he  adopted  the  view  that  the  ship  is  not 
seaworthy  in  leaving  an  intermediate  port  without  a  pilot 
where  it  is  proper  to  employ  one,  did  not  consider  it  a 
breach  of  the  warranty  for  the  ship  to  enter  a  port  without 
a  pilot  (s),  and  Phillips  takes  the  same  view  (t).  There  are 
certainly  strong  reasons  why  this  view  should  prevail.  It 
may  not  always  be  possible  to  get  a  pilot,  and  the  state  of 
the   weather  or  condition   of   the   ship   may  make  it  more 

(o)  See  Trinder    v.   Thames,    &c.  (g)  (1831),  2  A.  &  E.  380. 

Ins.  Co.,  [1898]  2  Q.  B.  114;  Mar.  (r)  Phillips  cites  it  (vol.  i.  s.  716) 

Ins.  Act,  s.  .55.  to  prove  that  the  warranty  has   no 

(p)  See  Wilson  v.  Eankin  (1865),  application  in  this  case. 

L.  E.   1  Q.  B.  162,  and  the  other  («)  See  2nd  ed.  pp.  702,  703. 

cases  cited  ^os<,  §  745.  (<}  1  Phillips,  ss.  715,  716. 
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Sect.  704.  prudent  for  the  master  to  try  to  enter  -without  one  than  to 
wait  outside,  or  even  render  it  imperative  for  him  to  make 
the  attempt. 

Stages  for  705.  In  the  cases  already  considered,  where  the  voyage 

^'  has  been  divided  into  stages  in  relation  to  the  warranty  of 

seaworthiness,  the  different  stages  have  required  different 
equipments  or  crews.  Eecently  the  principle  has  been 
applied  in  a  new  class  of  eases,  where  the  nature  of  the  risk 
does  not  change  in  passing  from  one  stage  to  another. 

It  is  commercially  impossible  for  cargo  steamers  on  long 
voyages  to  take  on  board  at  the  beginning  a  sufficient  supply 
of  fuel  to  last  the  whole  voyage.  Three  decisions  of  the 
Court  of  Appeal,  two  in  actions  on  charter-parties  and  one 
in  an  action  upon  an  insurance  policy,  have  established  the 
rule  that  when  a  steamship  starts  on  a  long  voyage  with 
only  enough  coal  for  part  of  the  voyage,  the  intention  being 
to  take  on  board  a  fresh  supply  at  one  or  more  intermediate 
ports,  the  voyage  is  considered  as  divided  into  stages  for  the 
purpose  of  coaling,  and  the  warranty  of  seaworthiness 
attaches  at  each  coaling  port  for  the  stage  which  ends 
at  the  next  coaling  port(M).  "In  my  judgment,"  said 
Smith,  L.J.  (a;),  "when  a  question  of  seaworthiness  arises 
either  between  a  steamship  owner  and  his  underwriter  upon 
a  voyage  policy,  or  between  a  steamship  owner  and  a  cargo 
owner  upon  a  contract  of  affreightment,  and  the  underwriter 
or  cargo  owner  establishes  that  the  ship  at  the  commencement 
of  the  voyage  was  not  equipped  with  a  sufficiency  of  coal  for 
the  whole  of  the  contracted  voyage,  it  lies  upon  the  ship- 
owner, in  order  to  displace  this  defence,  which  is  a  good  one, 
to  prove  that  he  had  divided  the  voyage  into  stages  for 
coaling  purposes  by  reason  of  the  necessity  of  the  case,  and 
that  at  the  commencement  of  each  stage  the  ship  had  on 


(m)  Thin   ».   Eiohards,    [1892]   2      Ins.  Co.,  [1903]  2  K.  B.  657. 
Q.  B.  141;  The  Vortigem,  [1899]  (»)  In  The  Vortigern,  [1899]  P., 

P.  140 ;  Greenock  S.S.  Co.  v.  Mar.      at  p.  155. 
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board  a  sufficiency  of  coal  for  that  stage  —in  other  words,  was    Sect.  705. 
seaworthy  for  that  stage." 

706.  In  Thin  v.  Richards  («/) ,  the  voyage  was  from  Oran  Cases  on 
to  Grarston,  with  liberty  to  call  at  Huelva.  The  ship  left  T^jif ""^ ' 
Oran  with  a  supply  of  coal  insufficient  for  the  voyage  to  Kiohards. 
Garston,  but  sufficient  to  take  her  to  Huelva,  and  through  a 
mistake  of  the  engineer,  who  over-estimated  the  quantity 
still  on  board  at  Huelva,  sailed  thence  without  taking  a  fresh 
supply.  Day,  J.,  held  that  the  voyage  was  an  entire  voyage 
from  Oran  to  Grarston,  and  that  the  warranty  of  seaworthiness 
was  broken  when  the  ship  sailed  from  Oran.  The  Court  of 
Appeal  did  not  decide  whether  tbe  voyage  was  entire  or  was 
divisible  into  two  stages — i.e.,  from  Oran  to  Huelva  and  the 
other  from  Huelva  to  Garston — but  held  that  in  either  view 
of  the  case  the  warranty  was  broken.  If  the  voyage  was 
entire,  they  said,  the  ship  should  on  starting  have  had  enough 
coal  to  take  her  to  Garston  ;  if  it  was  a  voyage  in  stages,  the 
ship  ought  to  have  been  properly  equipped  at  Huelva  for  the 
later  stage. 

In  The  Vortigern  (s)  the  facts  were  that  a  steamer  left  The 
Oebu  in  the  Philippine  Islands  for  Liverpool.  She  coaled  at 
Labuan,  and  again  at  Colombo,  intending  to  coal  again  at 
Suez  (a).  A  reasonably  sufficient  quantity  of  coal  was  not, 
however,  taken  on  board  at  Colombo  for  the  stage  ending  at 
Suez,  and  when  passing  Perim,  a  coaling  station  in  the  lied 
Sea,  the  master  did  not  call  there  owing  to  the  negligence  of 
the  engineer  in  not  telling  him  in  answer  to  his  inquiries  that 
the  coal  was  running  short.  The  consequence  was  that  some 
of  the  cargo  had  to  be  used  as  fuel  to  enable  the  ship  to  reach 
Suez.  The  Court  of  Appeal  held,  affirming  the  decision  of 
Barnes,  J.,  that  the  voyage  was  as  regards  the  supply  of  coal 
to  be  treated  as  one  iu  stages,  that  the  ship  was  not  seaworthy 

(p)  [1892]  2  Q.  B.  141.  was  treated  ty  both  parties  on  the 

(s)  [1899]  P.  140.  footing  of  an  intention  to  coal  at 

(a)  The  original  intention  was  to  Suez, 
coal  again  at  Port  Said,  but  the  case 
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Sect.  706.  for  the  stage  from  Colombo  to  .Suez,  and  that  the  charterer 
could  recover  from  the  shipowner  the  value  of  the  cargo 
humed  in  consequence  of  the  breach  of  the  warranty  of 
seaworthiness. 

The  language  of  Barnes,  J.,  in  this  case  suggests  that  it  is 
for  the  master  to  determine  how  the  voyage  is  to  be  divided 
into  stages  (b)  ;  but  it  is  clear  from  the  decision  of  the  Court 
of  Appeal  that  whether  or  not  the  voyage  can  be  divided  into 
stages  must  depend  on  its  length,  not  on  the  will  of  the 
assured  ;  and  according  to  Smith,  L.  J.,  "  in  each  case  it  is  a 
matter  for  proof  as  to  where  the  necessity  of  the  case  requires 
that  each  stage  should  be  "  (c). 

707.  The  provisions  of  the  Marine  Insurance  Act  which 
relate  to  the  warranty  of  seaworthiness  implied  in  policies  on 
voyages  to  be  performed  in  stages  are  contained  in  the  first 
and  third  sub-sections  of  sect.  39. 

They  are  as  follows : — 

Sub-sect.  1.  In  a  voyage  policy  there  is  an  implied 
warranty  that  at  the  commencement  of  the  voyage  the 
ship  shall  be  seaworthy  for  the  purpose  of  the  particular 
adventure  insured. 

Sub-sect.  3.  Where  the  policy  relates  to  a  voyage  which 
is  performed  in  different  stages,  during  which  the  ship 
requires  different  kinds  of  or  further  preparation  or 
equipment,  there  is  an  implied  warranty  that  at  the 
commencement  of  each  stage  the  ship  is  seaworthy  in 
respect  of  such  preparation  or  equipment  for  the  purposes 
of  that  stage. 

A  question  which  may  arise  is  whether  the  warranty 
imposed  by  the  third  sub-section  applies  in  a  case  where  a 
steamship,  though  intended  to  call  at  one  or  more  ports  on 
the  voyage,  starts  with  a  reasonably  sufficient  supply  of  coal 

(S)  [1899]  P.  147.  burden  on  the  assured.    Effect,  how- 

(c)  Ibid.   p.   155.    The  editors  in  eTer,  is  given  to  the  decision  in  that 

the   previous    edition    of    Arnould,  case  by  sect.  39  of  the  Mar.  Ins.  Act, 

§  707,  ventured  to  criticise  the  doc-  and  they  have  therefore  considered 

trine  established  by  The  Vorti gem  as  that  to  repeat  their  criticism  would 

unnecessarily  imposing  an  additional  serve  no  useful  purpose. 
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for  the  whole  voyage  insured.  Has  the  warranty  in  such  a  Sect.  707. 
case  been  satisfied  once  for  all,  although  owing  to  unforeseen 
events  the  vessel  finds  herself  at  an  intermediate  port  without 
enough  eoal  for  the  rest  of  the  voyage,  or  does  it  operate 
anew  at  this  port  ?  Possibly  the  Courts,  bearing  in  mind 
that  the  rule  which  enables  a  shipowner  to  divide  the  voyage 
into  stages  was  declared  previously  to  the  Act  (d)  to  be  a  relaxa- 
tion in  his  favour  of  the  more  onerous  obligation  to  equip  the 
ship  completely  at  the  beginning  of  the  voyage,  might  hold 
that  sub-sect.  3  did  not  apply  to  such  a  ease,  and  that  the 
warranty  of  seaworthiness  was  completely  satisfied  at  the 
outset  of  the  risk.  In  favour  of  this  construction  it  may  be 
urged  that  when  a  steamship  starts  with  a  reasonably  suffi- 
cient supply  of  coal  for  the  whole  voyage,  so  that  there  is  no 
intention  to  call  anywhere  for  the  purpose  of  coaling,  the 
policy  is  not  one  which  relates  to  a  voyage  which  is  performed 
in  different  stages  during  which  the  ship  requires  further 
equipment. 

708.  It  was  held  in  one   case,  that  where  the  risk  first  Ship  at  sea 
attaches  on  the  ship,  after  she  has  been  some  time  at  sea,  the  ^mm^ces. 
implied  warranty  will  be  satisfied  if  she  be  then  in  such  a  Huoks  v. 
state  of  repair  and  equipment  that  she  may  be  safely  navi- 
gated home,  or  is  competent   to  pursue   any  part   of  her 
adventure.     The  policy,  which  was  for  time,  first  attached 
after  the  ship  had  been  engaged  for  a  year  in  the  South  Sea 
whale  and  sea  fishery,  and  also  in  taking  prizes  ;    and  it  was 
laid  down  by  Gribbs,  C.  J.,  that  though  at  the  time  the 
policy  attached  the  crew  were  so  far  reduced  by  death  and 
desertion  as  to  be  inadequate  for  the   twofold   purpose  of 
whaling  and  guarding  the  prisoners  they  had  taken,  yet,  as 
they  were  fully  competent  for   the  seal  fishery  and   other 
pui-poses  of  the  voyage,  and  likewise  to  navigate  the  vessel 
home,  the  implied  warranty  of  seaworthiness  was  satisfied  (e). 

This  ruling  was  delivered  before  it  was  established  that 

(d)  See  Greenock  S.S.  Co.  v.  Maritime  Ine.  Co.,  [1903]  2  K.  B.  at  pp.  601 
and  664. 

(e)  Hucks  V.  Thornton  (1815),  Holt,  N.  P.  Cas.  30. 
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Sect.  708.  there  is  no  wan-anty  of  seaworthiness  in  time  policies,  and  is 
therefore  of  no  authority  whatever  (/) ;  and  it  is  suhmitted, 
on  the  authority  of  the  reasoning  in  Gibson  v.  Small  {g),  that 
there  is  no  warranty  in  any  insurance  whicli  commences  when 
the  ship  is  at  sea,  that  the  ship  is  seaworthy  at  the  com- 
mencement of  the  risk  {h).  It  may,  however,  well  be,  when 
a  ship  is  insured  for  a  part  of  a  voyage  described  in  the 
policy  {e.g.,  "  from  A.  to  B.  for  thirty  days,"  or  "  from  the 
1st  of  January  at  and  from  A.  to  B."),  that  the  warranty  of 
seaworthiness  implied  in  all  voyage  policies  exists,  and  that 
the  ship,  must  therefore  be  seaworthy  on  sailing,  though  the 
risk  only  attaches  subsequently  (i).  The  question  is,  however, 
still  an  open  one. 

lathe  709.  The  ruling  of  Gibbs,  0.  J.,  in  Hucks  v.  Thornton, 

moSfiedwheu  ^^  ^^^  some  of  the  American  authorities  to  lay  down  a 

the  voyage       further  rule,  viz.,  that  when  the  risk  attaches,  after  a  long 
begins  at  a  _  ,  _  ;  _ 

distant  port?    voyage,  at  a  distant  port,  where  proper  facilities  for  repairs 

may  not  exist,  the  warranty  must  be  construed  with  reference 
to  the  means  of  repair  and  equipment  at  band  {k).  It  is 
submitted,  however,  that  the  absence  of  means  at  the  ter- 
minus a  quo  for  making  the  ship  seaworthy  cannot  be  taken 
into  consideration.  It  is  no  doubt  true  that  the  rule  that 
there  is  a  warranty  of  seaworthiness  in  all  voyage  policies 
rests  on  the  presumption  that  the  shipowner  has  the  power  to 


(/)  See  Parke,  B.'s,   remarks  on  voyage,  is  sub-seet.  2  of  sect.  39;  bnt 

this  case  in  Gibson  v.  Small  (1893),  this  sub-seotion  only  relates  to  a  risk 

4  H.  L.  C.  403.  which  commences  when  the  ship  is 

(g)  (1853),  4  H.  L.  C.  353.  in  port. 

[h)  In  view  of   the    decision    in  (t)  There  is  a  guarded  passage  in 

Royal    Exchange    Corp.   v.    Vega,  Pollock,  C.  B.'s,  opinion  in  G-ibson  «). 

[1901]  2  K.  B.  567 ;  [1902]  2  K.  B.  Small  (4  H.  L.  C.  at  p.  410)  which 

384,  it  seems  hardly  worth  while  to  supports  this  view,  and  an  equally 

consider  the  question  of  insurances  guarded  expression  of  opinion  to  the 

commencing  when  the  ship  is  at  sea.  contrary  by  Parke,  B.  (at  p.  407). 

The  only  passage  in  the  Marine  In-  (/«)  See  per  Shaw,  0.  J.,  in  Pad- 

snranoe  Act  which  imposes  a  war-  docks.  Franklin  Ins.  Co.  (1831),  11 

ranty  of  seaworthiness  at  the  com-  Pick.  227,  231  ;  1  Phillips,  s.  727  ; 

mencement  of  the  risk,  as  distinct  1  Parsons,  387. 
from    the    commencement    of    the 
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make  his  vessel  seaworthy ;    and  that  the  contrary  rule  in    Sect.  709. 

time  policies  was  established  because  the  ship  may  be  at  sea 

when  the  risk  attaches,  and  it  may  therefore  be  impossible 

for  the  owner  to  provide  for  her  seaworthiness.     But  these 

rules,  once  established,  are  of  general  application.     "  It  may 

happen  in  some  cases,"  says  Parke,  B.,  "  from   the  want 

of  proper  materials,  of  skilful  artisans,  of  proper  docks  in  the 

port  of  outfit,  of  sufficient  funds  or  credit,  or  from  the  hidden 

nature  of  defects,  that  the  owner  may  not  be  able  to  fulfil 

the  duty  of  making  the  ship  seaworthy  at  the  commencement 

of  the  voyage  ;   but  the  law  cannot  regard  these  exceptional 

cases,  ^  ad  ea  quae  frequentius  accidunt  jura  adaptantur  ' ;  and 

it  wisely,  therefore,  lays  down  a  general  rule,  which  is  a  most 

reasonable  one  in  the  vast  majority  of  cases,  that  the  assured 

impliedly  contracts  to  do  that  which  he  ought  to  do  on  and 

before  the  commencement  of  the  voyage"  (/).     The  question 

for  a  jury  is  whether  the  ship  was  fit  at  the  beginning  of  the 

risk  to  encounter  the  perils  of  the  voj'age  insured  ;   and  that 

question,  it  is  submitted,  must  be  answered  without  reference 

to  the  circumstances  of   an   antecedent  voyage,  or  to   the 

means  of  having  repairs  effected  or  of  obtaining  fresh  hands. 

The  Marine  Insurance  Act  gives  no  support  to  any  such 

modification  of  the  general  rule  as  the  American  authorities 

have  suggested. 

710.  It  is  obvious  that  there  can  be  no  fixed  and  positive  what  con- 
standard  of  seaworthiness,  but  that  it  must  vary  with  the  ^orthiLess' 
varying  exigencies  of  mercantile  enterprise.     "  The  ship,"  The  standard 
said  Lord  Oaims,  "  should  be  in  a  condition  to  encounter  the  voyage, 
whatever  perils  of  the  sea  a  ship  of  that  kind,  and  laden  in 
that  way,  may  be  fairly   expected  to  encounter"  on  the 
voyage  (w).      That   state   of  repair  and   equipment  which 

{I)  Per  Parke,   B.,   in  Gibson  ■».  (1853),  i  H.  L.  0.  376. 
Small  (1863),  4  H.  L.  C.  404,  cited  (m)  Steel  v.  State  Line  S.S.   Co. 

■with  approval  by  Blackburn,  J.,  in  (1877),  3  App.  Gas.  72,  77.     It  has 

Burges  v.  Wiokham  (1863),  3  B.  &  been  held  in  the  United  States  that 

S.  692  ;  33  L.  J.  Q.  B.  26  ;  see  also  "  it  is  not  the  best  and  most  skilful 

per  Talfourd,  J.,  in  Gibson  v.  Small  form  of  construction  that  is  required 
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Sect.  710.     would  constitute  seaworthiness  for  one  description  of  voyage 

might  be  wholly  inadequate  for  another;  a  ship  seaworthy 

for  the  coasting  or  West  Indian  trade  might  be  unseaworthy 

for  a  voyage  to  the  Greenland  Seas  or  the  North- West 

Passage.     Moreover,   the   extent   of  the  warranty  may  be 

different  for  the  same  voyage  at  different  seasons,  or  for  the 

same  voyage  at  the  same  season  according  to  whether  the 

ship   is  in  ballast  or  loaded   with   one  kind   of   cargo  or 

another  (m).     And,  as  we  have  seen,  the  ship,  though  not  fit 

to  go  to  sea,  may  be  fit  for  port  or  river  risks,  and  it  sufiices 

that  her  state  is  commensurate  to  the  risk  (o). 

The  standard       Again,  the  class  of  vessel  may  be  such  as  will  not  admit,  of 

varies  in  ,  ... 

respect  of  the   bemg  put  mto  that  condition  of  seaworthiness  requisite  m 

B  ip.  Qp(jjjj3^j,y  cases  for  the  contemplated  voyage.  The  effect  of 
this  is  not  to  dispense  with  the  implied  warranty  of  sea- 
worthiness, but  to  accommodate  the  warranty  to  what  is 
reasonably  practicable  in  the  particular  case.  But  the 
underwriter  must  be  informed  of  the  peculiar  nature  of  the 
risk,  otherwise  the  policy  can  be  avoided  on  the  gi-ound  of 
concealment.  Thus,  if  a  steamer  built  for  river  navigation 
is  to  be  sailed  from  this  countiy  to  Calcutta  or  to  Odessa, 
and  the  underwriter  accept  the  risk  with  full  information 
as  to  the  class  of  vessel  and  the  intended  voyage,  the 
assured  is  only  required  to  make  her  as  seaworthy  for  the 
voyage  as  is  reasonably  practicable  with  such  a  vessel  by 
ordinary   available  means  (^).      But  he  is  bound  to  that 


to  meet  the  warranty  of  seaworthi- 
ness, but  only  a  sufficient  construc- 
tion for  vessels  of  the  kind  insured 
and  the  service  in  which  they  are 
engaged":  per  Hammond,  D.  J., 
in  Moores  v.  Louisville  Underwriters 
(1882),  14  Fed.  E.  226. 

(«)  Per  cur.  Daniels  v.  Harris 
(1874),  L.  E.  10  C.  P.  1,  6.  See 
also  Stanton  v.  Richardson  (1874-75), 
L.  E.  9  C.  P.  390  (Exoh.  Ch.)  ;  45 
L.J.  C.  P.  78  (H.L.). 

(o)  Anneu  ■</.  "Woodman  (1810),  3 
Taunt.   299  ;    Bouillon   v.    Luptou 


(1863),  33  L.  J.  C.  P.  37  ;  per  cur. 
Dixon  V.  Sadler  (1839),  5  M.  &  W. 
405,  414  ;  per  Alderson,  B.,  m 
Gibson  v.  Small  (1853),  4  H.  L.  0. 
393. 

(p)  Barges  v.  Wiokham  (1863), 
33  L.  J.  Q.  B.  17;  3  B.  &  S.  669; 
cited  with  approval  by  Collins,  L.  J., 
in  The  Vortigern,  [1899]  P.  159  ; 
Clapham  v.  Langton  (1864),  34  L.  J. 
Q.  B.  (in  error)  46.  It  is  advisable 
in  these  insurances  to  insert  in  the 
policy  a  description  of  the  class  of 
vessel,   e.g.,    "river   steamer,"  and 
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muoh  {q) ;  and  even  such  a  description  of  the  subject  of  in-  Sect.  710. 
surance  in  the  "  slip,"  as  that  it  is  an  "  abandoned  ship," 
does  not  dispense  with  this  warranty  and  the  assured's  obliga- 
tion under  it  (r).  Whether  in  fact  the  vessel  was  in  such  a 
condition  as  satisfies  this  waiTanty  in  the  particular  case  is  a 
question  for  the  jury  (s) . 

711.  Again,  the  standard  of  seaworthiness  has  been  gradu-  it  has  differed 
ally  raised  in  the  course  of  the  nineteenth  century,  from  a  i^i  different 
more  perfect  knowledge  of  ship-building,  a  more  enlarged 
experience  of  maritime  risks,  and  an  increased  skill  in  navi- 
gation {t). 

So,  again,  a  degree  of  equipment  and  preparation  is  deemed  Query, 
essential  in  some  countries,  which  would  be  considered  super-  Varies  ^"^^ 
fluous  in  others :  in  such  cases  it  has  been  held  in  the  United  fooording  to 

the  country 

States  that  seaworthiness  is  to  be  measured  by  the  standard  to  which  the 
in  the  ports  of  the  country  to  which  the  vessel  belongs,  rather 
than  by  that  in  the  ports  of  the  country  where  the  insurance 
was  made  (m).  "  It  seems  to  me,"  says  Story,  J.,  "  that 
where  a  policy  is  underwritten  on  a  foreign  vessel,  belonging 
to  a  foreign  country,  the  underwriter  must  be  taken  to  have 
a  knowledge  of  the  common  usages  of  trade  in  such  country 
as  to  equipments  of  vessels  of  that  class,  for  the  voyage  in 
which  she  is  destined"  (»).  This  rule  appears  full  of  good 
sense  and  equity,  and  worthy  of  adoption  in  our  own  juris- 
prudence. 

thereby  remoTe  any  question  of  States  that  the  warranty  applies  to 
evidence  modifying  the  stringency  a.  timber  raft,  though  insured  by  a 
of  the  warranty.  See  per  Black-  "  cargo  policy."  Moores  v.  Louis- 
bum,  J.,  in  Burges  v.   "Wickham,  ville  Underwriters  (1882),  14  Fed.  R. 


supra. 


226. 


(?)    Turnbull    v.     Janson    (1877)  (s)  Knill «.  Hooper,  sjy^ra ;  Burges 

(0.  A.),  36  L.  T.  635,  in  which  it  v.  Wickham,  supra. 

was  held  that  for  want  of  reasonable  if)  3  Kent,  Com.  288.     And  cf . 

strengthening  of  a  river  steamer  for  Burges  v.  Wickham  (1863),  33  L.  J. 

crossing  the  Atlantic,  the  policy  had  Q.  B.  at  p.  27,  per  Blackburn,  J. 

never  attached.  (w)  Kent,  ubi  supra,  n.  [a). 

(r)  KniU  v.  Hooper  (1857),  2  H.  &  {x)  Per  Story,  J.,  in  Tidmarsh  v. 

N.  277;  26  L.  J.  Ex.  377.     Simi-  Washington  Ins.  Co.  (1827),  4  Mason, 

larly,  it  has  been  held  in  the  United  E.  439  ;  1  Parsons,  Ins.  134,  386. 
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Sect.  712. 

Exteut  of 
the  warranty 
depends  on 
the  subject 
of  insurance. 


712.  The  warranty  must  be  construed  with  reference  to 
the  suhjeot-matter  of  the  insurance.  Therefore  the  Court  of 
Common  Pleas  held  that  it  is  not  satisfied  in  a  policy  on  a 
deck  cargo,  if  in  ordinary  rough  weather  the  goods  must  be 
jettisoned,  although  this  could  be  done  without  difficulty,  and 
the  ship  could  then  perform  the  voyage  with  safety  to  herself. 
The  effect  of  the  wajranty,  it  was  said,  cannot  be  to  con- 
template the  destruction,  in  an  ordinary  voyage,  of  the 
subject  of  insurance  {y) .  On  the  other  hand,  the  Court  said 
that  if  the  policy  had  been  on  the  ship,  and  the  deck  cargo, 
by  reason  of  the  facility  with  which  it  could  have  been  got 
rid  of,  would  have  caused  no  danger  to  the  ship,  the  warranty 
would  have  been  satisfied  (z).  So,  also,  where  cattle  were 
insured  against  mortality,  and  the  appliances  for  ventilation 
and  the  number  of  cattle-men  attending  to  the  cattle  were 
both  insufficient,  Bigham,  J.,  held  that  the  warranty  of  sea- 
worthiness had  not  been  fulfilled  (a) ;  and  it  is  expressly 
enacted  by  the  Marine  Insurance  Act  (6),  that  "  in  a  voyage 
policy  on  goods  or  other  moveables  there  is  an  implied  war- 
ranty that,  at  the  commencement  of  the  voyage,  the  ship  is 
not  only  seaworthy  as  a  ship,  but  also  that  she  is  reasonably 
fit  to  carry  the  goods  or  other  moveables  to  the  destination 
contemplated  by  the  policy." 

Thus  it  appears  that  on  the  same  voyage  the  warranty  may 
be  complied  with  as  regards  a  policy  on  the  ship,  and  not 
satisfied  as  regards  a  policy  on  goods.  As  regards  the  ship, 
the  warranty  reqiiires  that  she  shall  be  fit  to  encounter  the 


(y)  Daniels  v.  Harris  (1874),  L.  R. 
10  C.  P.  1,  9. 

(«)  Fer  cur.  ibid.  p.  8. 

(a)  Sleigh  v.  Tyser,  [1900]  2  Q.  B. 
333. 

(J)  Sect.  40,  sub-seot.  2.  It  is 
possible  that  in  determining  the 
question  of  the  fitness  of  the  ship 
to  carry  the  goods,  within  the  mean- 
ing of  this  sub-section,  regard  must 
be  had  to  the  nature  of  the  perils  in- 
sured against  by  the  policy.     Thus, 


if  cattle  were  insured  against  mor- 
tality, the  warranty  would  clearly 
not  be  satisfied  if  the  appliances  for 
ventilation  were  insufficient ;  but  if 
the  insurance  were  against  war  risks 
only,  it  might  be  held  that  defective 
ventilation  did  not  under  the  circum- 
stances render  the  vessel  unfit.  On 
a  literal  construction  of  the  sub- 
section, however,  the  warranty  would 
not  be  satisfied,  even  in  such  a  policy, 
if  the  ventilation  were  imperfect. 
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perils  of  the  voyage ;  as  regards  goods,  the  warranty  also    Sect.  713. 
requires  that  the  ship  shall  he  fit  for  the  carriage  of  the 
particular  cargo,  i.e.,  fit  in  respect  of  all  those  things  which 
appertain  to  its  safe  carriage  to  its  destination  (c). 

Bearing  these  ohservations  in  mind,  we  will  proceed  to 
examine  what  has  heen  held  to  constitute  unseaworthiness  for 
the  voyage ;  considering,  first,  those  cases  in  which  the  un- 
seaworthiness has  arisen  from  something  defective  in  the 
state  of  the  ship  ;  secondly,  those  in  which  it  has  arisen  from 
deficiency  or  incompetency  in  the  master  and  crew. 

713.  The  implied  warranty  of  seaworthiness,  as  far  as  re-  What  is  sea- 

lates  to  the  condition  of  the  ship,  requires  that  when  the  ship  TegSh?' 

sails  on  her  voyage  she  should  he  well  furnished,  tiffht,  sound.  ^"1;^'  P*™^^ 

°  and  rigging 

staunch  and  strong  ;  competent,  that  is,  in  her  hull  to  resist  of  the  ship. 

the  ordinary  attacks  of  wind   and  weather  on  the  voyage 

insured,  and  properly  rigged,  stored  and  provisioned  for  such 

voyage.    By  the  Marine  Insurance  Act  {d),  "  a  ship  is  deemed 

to  be  seaworthy  when  she  is  reasonably  fit  in  all  respects  to 

encounter  the  ordinary  perils  of  the  seas  of  the  adventure 

insured." 

714.  If  in  a  short  period  after  sailing  on  the  voyage  she  Ship  found 
become  leaky  and  founder,  or  be  obliged  to  put  back  or  run  ""on^aiter*^ 
for  port  in  distress,  without  encountering  any  extraordinary  sailing, 
peril,  or  other  visible  cause  to  produce  such  effect,  there  arises 

a  presumption  of  fact  that  she  was  not  seaworthy  when  she 
sailed  (e).  If,  after  her  return  to  port,  it  be  found  on  survey 
that  the  leakiness  arose  from  looseniag  of  the  timbers  of  her 

[e)  See  [1900]  2  Q.  B.  p.  336.  L.  E.   2  Ex.  at  p.   143 ;  see  also  1 

[d]  Sect.  39  (4).  Phillips,  s.  725,  andMooresii.  Louis- 

(«)  Munro  v.   Vandam   (1794),    1  ville  Underwriters  (1883),  14  Fed.  E. 

Park,   Ins.    469;   per  Lord  Eldon,  226.    In  an  action  on  a  charter-party 

Watson  V.  Clark  (1813),  1  Dow,  344  ;  the  United  States  Supreme  Court  held 

Pickup  V.  Thames  Ins.  Co.  (C.  A.)  that  a,  defect  in  a  vessel  developed 

(1877),  3  Q.  B.  D.  594.     See  such  a  without  any  apparent  cause  is  to  be 

case  mentioned  by  Willes,  J.,  where,  presumed  to  have  existed  when  the 

however,  the  jury  found  against  the  service  began.      Work  v.  Leathers 

presumption,  Wilson  v.  Jones  (1867),  (1878),  97  U.  S.  (7  Otto),  379. 

3l3 
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The  case  of 
the  "  Mills  " 
frigate 
cannot  be 
supported. 


Parker  v. 
Potts. 


hull,  owing  to  the  decayed  state  of  her  bolts  and  fastenings, 
this  is,  generally  speaking,  a  clear  case  of  unseaworthiness. 

In  the  case  of  the  "  Mills  "  frigate,  indeed,  the  Court  of 
Exchequer  allowed  the  assured  to  recover  under  a  policy  "  at 
and  from  the  Leeward  Islands  to  London,"  where  the  ship 
without  encountering  any  had  weather  became  so  leaky  the 
day  after  she  put  to  sea,  owing  to  the  generally  decayed  con- 
dition of  her  bolts,  that  she  was  obliged  to  run  for  a  port  of 
distress,  where  she  was  condemned  as  iri'eparable ;  and  the 
Court  of  Error  confirmed  the  judgment  (/).  Park  states 
that  the  judgment  of  the  Court  below  proceeded  upon  the 
point,  that  though  the  ship  was  not  seaworthy  for  the  voyage 
when  she  sailed,  yet  she  had  been  seaworthy  at  the  com- 
mencement of  the  risk  in  port  while  loading,  which  was 
sufficient  under  a  policy  "  at  and  from  "  to  satisfy  the  implied 
warranty.  It  is  unnecessary  to  say  that  a  judgment  pro- 
ceeding on  such  a  basis  could  not  now  be  sustained  {g). 

Under  a  policy  on  freight  "  at  and  from  Honduras  to 
London "  (A),  the  ship  lay  at  Honduras  about  five  months, 
taking  in  a  cargo  of  mahogany  and  logwood,  during  which 
period  she  appeared  to  be  in  a  seaworthy  state.  The  day  after 
sailing  from  Honduras,  however,  she  encountered  a  gale  of 
wind  and  was  making  10  J  inches  water  per  hour;  the  leakiness 
increased  day  by  day  for  a  week  afterwards,  and  then  she  was 
making  SJ  feet  water  per  hour;  and,  another  gale  coming  on, 
she  strained  so  much  that  the  captain  bore  away  in  distress 
for  Montego  Bay,  Jamaica.  There  a  survey  was  had,  and 
the  report  was  that  her  iron  fastenings  were  decayed,  three  of 
her  beams  broken,  the  main  beam  in  two  places;  that  she 
was  making  18  inches  water  per  hour  from  the  loose  state  of 


(/)  Mills  V.  Roebuck  (temp.  Lord 
Mansfield),  1  Marshall,  Ins.  164 ;  1 
Park,  Ins.  460. 

(S)  Parker  v.  Potts  (1815),  3  Dow, 
23,  27  ;  Watson  v.  Clark  (1813),  1 
Dow,  336. 

( h)  The  insurance  in  terms  was  on 
freight,  "  beginning  the  adventure 


at  Honduras,  until  the  said  ship, 
with  her  goods  and  merchandize, 
should  be  arrived  at  London."  It 
was  assumed  throughout  the  argu- 
ment, and  not  disputed  by  Lord 
Eldon  in  Ms  judgment,  that  this 
amounted  to  an  insurance  "  at  an4 
from," 
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the  ship  throughout;  and  that  she  had  evidently  spread,  Sect.  714. 
having  no  support  for  her  lower  deok  from  knees,  either  fore 
or  aft  or  otherwise.  Upon  this  evidence,  irrespective  of  the 
want  of  knees,  Lord  Eldon  was  clearly  of  opinion  that,  as 
nothing  had  occurred  after  she  had  left  Honduras  Bay  to 
account  for  her  being  in  such  a  state,  the  ship  was  unsea- 
worthy  when  she  sailed  from  Honduras,  and  consequently 
that  the  underwriters  were  not  liable  («'). 

715.  In  an  earlier  case  the  House  of  Lords  had  decided  Want  of 
that  a  ship  was  not  seaworthy  for  a  voyage  to  the  Baltic  for  w^!!' 
want  of  knees.     The  vessel,  originally  of  80  tons  burden,  had  Moms, 
been  lengthened  so  as  to  be  of  110  tons,  but  the  mainhold 
beams  in  the  centre,  where  she  had  been  cut  asunder  and 
lengthened,  were  not  supported  or  strengthened  by  knees;  no 

new  anchor,  sails,  or  rigging  were  provided,  and  the  old 
anchor,  sails;  and  rigging  were  insufficient  for  the  altered 
ship.  She  had,  besides,  no  stove  in  the  cabin,  though  essential 
for  winter  risks  in  the  Baltic,  which  the  present  was.  Upon 
this  state  of  facts,  but  principally  on  the  ground  of  the  want 
of  knees.  Lord  Eldon  held  that  the  ship  was  not  seaworthy 
when  she  sailed  (k). 

716.  A  ship  insured  for  a  voyage  "from  Leith  to  Pictou"  Decayed 
was  repaired  at  Leith  to  the  amount  of  about  280/.,  which  the  Jimbera    *° 
repairers  certified  to  cover  every  repair  necessary  for  her  Douglas ». 
voyage.     This  was  in  April.     On  the  23rd  of  May  she  sailed, 
and  on  the  6th  and  7th  of  June  she  encountered  a  severe  gale 
of  wind,  in  which  she  sprang  her  bowsprit,  and  began  to 
make  so  much  water  that  the  crew  could  not  keep  her  free 
with  both  pumps,  and  the  master  in  distress  bore  up  for 
Greenock.     There  it  was  found  that  the  ironwork  in  general 
was  very  much  decayed  and  wrought  loose ;  the  timbers  and 
planks,  generally  speaking,  sound,  but  decayed  about  the 
bolts  and  nails,  which  in  several  places  were  quite  gone. 

(t)  Parker  v.  Potts  (1815),  3  Dow,  {k)  Watt  v.  Morris  (1813),  1  Dow, 

23.  32. 
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Implied  warranty 


[part  II. 


Sect.  716.  Several  of  the  lower  deck  beams  and  knees  were  decayed  and 
sprung,  and  one  plank  below  the  lower  deck  beams  on  each 
side  was  decayed ;  the  bowsprit  was  also  sprung  and  the  stem 
wrought  loose  on  account  of  the  decayed  iron  and  labouring 
of  the  ship  at  sea.  Upon  these  facts,  Lord  Eldon  was  clear 
that  the  vessel  was  not  seaworthy  when  she  sailed  (l). 


Overloading 
and  want  of 
trim. 


Ship  not  fitted 
to  carry  the 
particular 
cargo  safely. 


717.  If  a  ship  is  so  heavily  or  so  improperly  loaded,  when 
she  sails  on  the  voyage  insured,  as  to  be  incapable  of 
encountering  the  voyage,  that  is  unseaworthiness  {m). 

A  ship  may  also  be  unseaworthy  because  she  cannot  with 
safety  to  herself  carry  the  kind  of  cargo  with  which  she  is 
loaded.  The  wai-ranty,  said  the  Court  in  Daniels  v.  Harris  (w) , 
is  "  different  according  to  whether  the  same  ship  ....  was 
loaded  with  one  kind  of  cargo  or  another."  Thus,  in  an 
action  on  a  charter-party,  where  the  ship  was  laden  with  a 
cargo  of  wet  sugar,  the  drainage  from  which  was  such  that 
ordinary  pumps,  such  as  she  was  fitted  with,  could  not  deal 
with  it  and  the  ordinary  leakage  from  the  ship,  though  they 
were  sufficient  for  ordinary  purposes,  and  the  ship  could  not 
safely  go  to  sea  with  the  cargo  on  board,  she  was  found  to  be 
unseaworthy  for  the  voyage  (o).  There  can  be  no  doubt 
that,  under  the  circumstances  described,  the  warranty  of  sea- 
worthiness in  a  policy  would  not  have  been  satisfied. 


Rigging, 
stores  and 
provisions. 


718.  Besides  being  competent  in  htiU  to  resist  the  ordinary 
attacks  of  wind  and  weather  on  the  voyage  insured,  the  ship 
must  be  properly  equipped  with  sails,  ground  tackling,  stores, 
provisions,  and  all  other  things  which  the  custom  of  trade  has 
made  requisite  for  the  voyage. 


(l)  Douglas  V.  Soougall  (1816),  4 
Dow,  269. 

(m)  Weir  v.  Aberdein  (1819),  2 
B.  &  Aid.  320 ;  Redman  v.  Wilson 
(1845),  14  M.  &  W.  476 ;  Bicoard  v. 
Shepherd  (1861),  14  Moo.  P.  C.  471; 
Foley  V.  Tabor  (1861),  2  P.  &  F. 
663.     So,  also,  in  the  United  States 


improper  stowage  has  been  held  to 
be  unseaworthiness.  The  Prey  (1899), 
92  Fed.  R.  667. 

(«)  (1874),  L.  R.  10  0.  P.  1,  6. 

(o)  Stanton  ».  Richardson  (1872), 
L.  R.  7  0.  P.  421 ;  in  the  Exoh.  Oh. 
(1874),  L.  R.  9  0.  P.  390 ;  in  the 
H.  of  L.  (187S),  46  L.  J.  C.  P.  78. 
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A  ship  insured  in  time  of  war  "  at  and  from  Jamaica  to    Sect.  718. 
London "  was    held    unseaworthy  because  at  the   time   of  Rotten  sails, 
sailing,  although  her  stern  sails  were  in  good  condition,  yet  ^  %^^^  "™ 
her  maintop-gallant  and  studding-sails  were  extremely  rotten 
and  unserviceable,  and  she  was  therefore  not  as  secure  as 
possible  from  capture.     And  the  assured  on  this  ground  was 
hf-ld  precluded  from  recovering,  though  the  ship  went  down 
in  a  hurricane  in  which  such  sails  would  have  been  useless  (p) . 

A  vessel  insured  "  at  and  from  Montreal  to  Halifax  in  Nova  Defective 
Scotia  "  sailed  with  a  defective  boiler ;  but  the  defect  did  not 
appear  until  she  had  passed  into  salt  water,  and  then  it 
became  necessary  to  put  back  and  repair  the  boiler.  After 
sailing  again  she  was  lost  by  perils  of  the  sea.  It  was  held 
that  she  was  not  seaworthy,  at  all  evi  nts  at  the  stage  when 
she  passed  into  salt  water,  and  consequently  that  the  under- 
writers were  not  liable  (q). 

A   vessel  is  unseaworthy  if  not   provided  with  ground  Deficient 
tackling  sufficient  to  encounter  the  ordinary  perils  of  the  toeing, 
sea,  as  where  a  ship  sailed  with  the  cable  of  the  smaU  bower 
anchor  so  worn  and  decayed  as  to  be  unfit  for  service,  and 
with  a  best  bower  anchor  too  light  and  short  in  the  shank  for 
a  vessel  of  her  tonnage  (r). 

719.  Sufficient  stores   and  supplies    for  the   voyage   are  Sufficient 

storpfi 

requisite    to   seaworthiness  (s).     Lord   Bldon   at  Nisi  Prius  Proper 
declared  it  to  be  his  opinion  that  the  assured  was  as  much  medicines. 
bound  to  show  that  he  had  provided  proper  medicines  and 
necessaries  for  the  voyage,  as  he  was  to  establish  the  tightness 
of  the  ship  (t). 

(p)  Wedderbum  v.  BeU  (1807),  1  W.  11. 

Camp.  1.  (t)  Woolff  v.   Claggett   (1800),  3 

(})    Quebec   Marine    Ins.   Co.   v.  Esp.  257,  259.    There  are  Board  of 

Commeroial  Bank  of  Canada  (1870),  Trade  regulations  under  the  Mer- 

L.  R.  3  P.  0.  234.  chant  Shipping  Act,   1894,  b.   200, 

(r)    WiUde    v.   Geddes    (1815),    3  relating  to  the  medical    stores  re- 
Dow,  57.  quired   for    different    voyages,   but 

(s)  Per  Lord  EUenborough,  Wed-  these,  it  is  apprehended,  cannot  be 

derburn  v.  Bell  (1807),  1  Camp.  2;  conclusive  as    to    seaworthiness    in 

Stewart  v.  Wilson  (1843),  12  M.  &  relation  to  the  warranty. 
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IMPLIED  WAE&ANTY 


[part  It. 


Sect.  719. 

Fuel  and 
candles. 
Bunker  coals 
for  steamship. 


Adjustment 
of  compasses. 


Neglect 
of  some 
precaution. 


Open 
port-hole. 


In  the  United  States  a  vessel  not  properly  supplied  with 
fuel  and  candles  has  been  held  not  to  be  seaworthy  (m). 

A  steamship  must,  in  order  to  be  seaworthy,  have  a  supply  of 
fuel  sufficient  for  the  ordinary  vicissitudes  of  the  voyage  (*). 

720.  In  one  case  in  the  United  States,  where  a  vessel  ran 
on  a  rock  in  consequence  of  the  needle  of  the  compass  being 
drawn  out  of  its  direction  two  or  three  points  by  an  iron 
fastening  near  which  the  compass  was  placed,  it  was  contended 
that  this  was  unseaworthiness ;  but  the  Court,  on  evidence 
being  given  that  there  was  no  negligence  in  this  case  in 
the  construction  of  the  ship,  were  of  opinion  that  it  was 
not  so  (y). 

There  can  hardly  be  a  doubt  that  the  proper  adjustment  of 
the  ship's  compass,  especially  in  iron  vessels,  is  an  essential 
element  of  seaworthiness. 

The  fact  that  some  precaution  has  been  neglected  at  the 
time  of  sailing  does  not  make  the  ship  unseaworthy,  if  she  be 
in  such  a  state  and  so  equipped  that,  if  the  master  and  crew 
do  their  duty,  no  extra  danger  will  be  incurred.  Thus,  if  a 
port-hole  be  left  open,  through  which,  in  the  event  of  bad 
weather,  the  water  would  enter,  the  ship  is  not  unseaworthy 
if  in  such  event  the  port-hole  could  at  once  be  closed.  If, 
however,  the  port-hole  be  so  circumstanced  (as  where  the 
cargo  has  been  piled  up  against  it)  that  it  could  not,  if  bad 
weather  came  on,  be  readily  closed  at  sea,  the  ship  may  on 
that  account  be  unseaworthy  (z).     So  also  it  has  been  held 


(«)  Fontaine  v.  Phoen.  Ins.  Co. 
(1813),  10  Johnson's  R.  68. 

{x)  Greenock  S.S.  Co.  v.  Maritime 
Ins.  Co.,  [1903]  2  K.  B.  657.  As  to 
the  division  of  voyages  into  stages, 
see  ante,  §§  705 — 707. 

(y)  Stanwood  v .  Rich,  State  Court 
of  Massachusetts,  Nov.  1817,  cited 
1  Phillips,  Ins.  s.  701. 

(«)  Steel  V.  State  Line  S.S.  Co. 
(1877),  3  App.  Cas.  72,  82,  90  ; 
Hedley  v.  Pinkney  &  Sons  S.S.  Co. 
(C.  A.),  [1892]  1  Q.  B.  58.    See  also 


Gilroy  v.  Price,  [1893]  A.  C.  56. 
The  law  is  the  same  in  the  United 
States:  see  The  Silvia  (1898),  171 
U.  S.  (64  Davis),  462.  There  is  a 
suggestion  in  Hedley  v.  Pinkney  & 
Sons  S.S.  Co.  that  a  defect  which 
touches  the  safety  of  individuals  on 
board,  but  does  not  affect  the  safety 
of  the  ship,  does  not  constitute  un- 
seaworthiness within  the  meaning  of 
the  Merchant  Shipping  Act,  1894, 
ss.  457,  468. 
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in  the  United  States  that  the  obstruction  of  a  water-pipe  by    Sect.  720. 
a  piece  of  wood,  being  accidental  and  temporary  in  character, 
was  not  unseaworthiness  {a) . 

721.  We  come  now  to  consider  that  kind  of  unseaworthiness  Ship  must 
which  consists  in  the  deficiency  or  incompetence  of  the  crew,    oompeteut 

Every  ship  at  the  time  of  sailing  must  be  properly  manned,  ""aster  and 
with  a  master  of  competent  nautical  skill,  a  crew  sufficient  to 
navigate  her  on  the  voyage  insured,  and  a  pilot  on  board 
whenever  there  is  an  establishment  of  pilots  at  the  port  and 
the  nature  of  the  navigation  requires  one  (6). 

First,  of  the  master. — He  must  be  a  person  sufficiently  i.  Of  the 
weU  acquainted  with  the  usual  course  of  navigation  on  the 
voyage  insured  to  be  able  to  conduct  the  vessel  in  safety 
through  its  ordinary  perils  ;  and  if  he  is  grossly  ignorant  of 
that,  the  ship  is  not  seaworthy. 

Thus  a  ship  was  insured  "  from  Cork  to  the  ship's  loading  Tait  v.  Levi, 
port  or  ports  on  the  coast  of  Spain,  within  the  Straits  of 
Gibraltar,  including  Tarragona,  and  not  higher  up  the 
Mediterranean,"  and  the  captain,  through  entire  ignorance 
of  the  coast,  mistook  Barcelona  for  Tarragona,  and  was 
captured  in  endeavouring  to  enter  the  former  port,  which  is 
higher  up  the  Mediterranean  than  Tarragona,  and  was  then 
in  possession  of  the  forces  of  Napoleon.  The  Court  con- 
sidered this  a  breach  of  the  implied  warranty  to  provide  a 
master  of  reasonably  competent  skill  (c). 

[a]  The  Mexican  Prince  (1897),  82  for   the    encouragement    of   pilots, 
Fed.  E.  484.  make  their  employment  compnlsory 

(b)  Per  Parke,  J.,  in  Phillips  v.  where  a  competent  master  could 
Headlam  (1831),  2  A.  &  E.  383.  himself  safely  condnct  his  ship. 
Amould's  text  was,  "A  pilot  on  There  may,  however,  be  a  presump- 
hoard  whenever  required  by  law  ' '  tion  of  fact  that  a  pilot  is  necessary, 
(2nd  ed.  p.  720)  ;  on  p.  723  he  said,  wherever  pilotage  is  compulsory. 
"Where  requisite  by  law  or  usage  (c)  Tait  v.  Levi  (1811),  14  East,  • 
for  her  safe  navigation."  The  rule  as  481.  It  is  submitted  that  the  war- 
stated  by  Parke,  J.,  seems  the  better  ranty  can  be  stated  more  broadly, 
one,  as  in  relation  to  the  warranty  viz.,  as  one  to  provide  a.  competent 
of  seaworthiness  the  real  question  is,  master.  Thus,  a  master  of  oom- 
what  is  requisite  for  the  safe  navi-  petent  skill  might  be  incompetent 
gation  of  the  ship.     The  law  may,  by  reason  of  habitual  intemperance. 
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Implied  wakeantY 


[part  il. 


Sect.  722. 

The  question 
of  the  com- 
petency of 
captain  and 
crew  depends 
on  the 
voyage. 
The  mates. 


Want  of 
certificate. 


722.  The  question  as  to  tlie  competenoy  of  the  captain  and 
crew  must  always  depend  upon  the  nature  of  the  voyage  on 
which  they  are  employed  under  the  policy. 

The  insurance  heing  on  a  voyage  "from  Mauritius  to 
London,"  the  captain  on  sailing  from  Mauritius  was  very  ill, 
and  next  day  feeling  himself,  from  increased  illness,  incom- 
petent to  take  charge  of  the  ship,  he  inquired  of  his  two 
mates  whether  they  could  manage  the  voyage  to  England, 
hut  finding  no  one  competent  to  undertake  it,  he  put  back  : 
Lord  Tenterden,  on  this  evidence,  asked  the  jury  "  whether 
they  thought,  considering  the  length  of  the  voyage  from 
Mauritius  to  England,  that  a  ship  could  be  sufficiently 
manned  when,  in  the  event  of  any  accident  to  the  captain, 
there  was  no  one  else  on  board  able  to  perform  his  duties." 
The  jury,  which  was  special,  found  for  the  underwriters  (rf). 

Chancellor  Kent  questions  the  soundness  of  this  doctrine 
in  any  case,  and  observes  that  the  warranty  of  seaworthiness 
"  would  seem  to  imply  no  more  than  that  the  assured  must 
have  a  sound  and  well-equipped  vessel  with  reference  to  the 
voyage,  and  have  on  board  a  competent  person  as  master,  a 
competent  person  as  mate,  and  a  competent  crew  as  seamen  " 
he  also  cites  American  cases  in  which  Lord  Tenterden' s 
doctrine  has  been  discarded,  as  far  as  regards  the  American 
coasting  and  West  Indian  trade  (e) . 

The  doctrine  thus  impugned  would  undoubtedly  operate 
with  a  good  deal  of  harshness  if  enforced  with  regard  to 
short  voyages,  or  vessels  of  small  burden.  It  ought  probably 
to  be  confined  to  similar  voyages  of  great  length.  With  this 
limitation  it  is  accepted  by  Phillips  (/). 

A  question  which  we  have  already  mentioned,  and  shall 
only  refer  to  here,  is  whether  shipping  an  uncertificated 
master   or    mate   or   engineer,   contrary  to    statute,   would 


There  is  a  decision  in  the  United 
States  that  the  incompetence  of  a 
pilot  is  not  established  by  proof  of  a 
single  instance  of  intoxication,  where 
previous  good  character  and  compe- 
tence are  proved.     Kogers  v.  .^tna 


Ins.  Co.  (1S96),  76  Fed.  R.  669. 

[d)  Clifford  v.  Hunter  (1827),  I 
Moo.  &  M.  103;  S.  C,  reported  in 
3  C.  &  P.  16. 

(«)  3  Kent,  Com.  287,  n.  («). 

(/)  1  Phillips,  Ins.  s.  708. 
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amount  to  unseaworthiness  (g).  Viewed  in  the  light  of  Sect.  722. 
decisions  on  kindred  questions,  it  would  seem  to  be  an 
illegality  which,  in  the  case  of  privity  on  the  part  of  the 
assured,  would  avoid  the  policy.  Whether  it  is  necessarily 
conclusive  when  the  question  is  one  of  unseaworthiness  is 
more  doubtful.  When  an  officer,  though  unqualified,  has 
performed  his  duties  properly  and  no  loss  has  taken  place 
which  can  be  imputed  to  him,  a  jury  would  probably  be 
justified  in  refusing  to  find  that  his  mere  lack  of  qualification 
had  the  effect  of  rendering  the  vessel  unseaworthy  (A). 

723.  Secondly,  as  to  the  crew. — "  The  owner,"  says  Lord  2.  As  to  the 
Tenterden,  "  as  a  condition  precedent  is  bound  to  provide  a 
crew  of  competent  skill "(«').     "  The  crew,"  says  Lord  Ellen- 
borough,  "must  be  adequate  to  discharge  the  usual  duties, 
and  to  meet  the  usual  dangers  to  which  she  is  exposed"  {k). 

If  the  crew  be  sufficient  when  the  ship  sailed  on  the 
voyage  insured,  the  implied  wan-anty  is  fully  satisfied,  unless 
it  be  a  voyage  of  successive  stages  differing  in  degree  or 
kind  of  risk,  and  consequently  in  the  description  of  crew 
required  (/).  The  assured  does  not  contract  that  the  ship 
shall  continue  to  be  properly  manned  throughout  the  voyage, 
nor  is  he  responsible  for  any  subsequent  negligence  or  mis- 
conduct on  the  part  of  the  crew  (m). 

It  is,  however,  indispensably  necessary  that  the  ship  should 
be  properly  manned  for  the  voyage  at  the  time  she  sails  on 
it  («) ;  if  not,  the  underwriters  are  not  liable.     Thus,  a  policy 

iff)  See  1  PhiUips,  Ins.  s.  713.  (1821),  5  B.  &  Aid.  176  ;  7  B.  &  Or. 

(A)  See  Hathaway  V.  St.  PavJ  Fire  219;  Shore  v.  Bentall  (1828),  ibid. 

&  Mar.  Ins.  Go.  (1880),  1  Ted.  R.  798,  n.  ;  Dixon  v.  Sadler  (1839),  5 

197  ;  post,  §  724.  M.  &  W.  405  ;  S.  C,  in  error  (1841), 

li)  Shore  v.  BentaU  (1828),  7  B.  &  8  M.  &  W.  895. 
Or.  798,  n.  («)  Arnould  said  (2nd  ed.  vol.  i. 

(/c)  In  Hunter  1/.  Potts  (1815),  4  p.  722),  on  the  authority  of  Huoksw. 

Camp.  203.  Thornton   (1815),   Holt,  N.   P.   30, 

{fj  Bouillon  V.  Lupton  (1863),  33  that    "if   at    the  time    the  poUoy 

L.  J.  0.  P.  37.  attaches,   the  ship    has   been  some 

(m)  Biisk».RoyalExoh.Oo.(1818),  time  engaged  on  a  distant  voyage, 

2  B.  &  Aid.  73  ;  "Walker  v.  Maitland  although  the  numbers  of  the  erew 
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Sect.  723.  was  effected  on  a  voyage."  at  and  from  Cuba  to  Liverpool," 
without  any  leave  given  to  touch  and  stay  in  the  original 
policy.  The  captain  having  lost  some  of  his  outward  crew 
hy  sickness  and  desertion  at  Cuba,  and  finding  it  impossible 
there  to  engage  ten  men,  his  proper  complement,  for  Liver- 
pool, sailed  from  Cuba  with  only  eight  men  engaged  for 
Liverpool,  and  two  for  Montego  Bay  (Jamaica),  where  he 
touched  and  landed  the  two  men,  and  whence,  having  pro- 
cured others  to  supply  their  place,  he  proceeded  on  his  voyage 
to  Liverpool.  The  Court  held  that  the  ship  was  not  sea- 
worthy when  she  sailed  from  Cuba  for  a  voyage  to  Liverpool, 
as  she  ought  then  to  have  had  on  board  a  full  complement 
of  men  engaged  for  the  whole  voyage  (o) . 

3.  As  to  the         724.  Thirdly,  as  to  the  pilot. — This  question  has  already 

been  considered,  and  we  will  here  only  state  the  result  of  the 

authorities.     Generally  speaking,  no  ship  is  seaworthy  at  the 

outset  of  the  risk  unless  she  have  on  board  a  pilot,  where 

requisite  for  her  safe  navigation. 

Result  of  The  law  also  seems  to  be,  that  it  is  not  a  breach  of  the 

the  oases.  i  •  n  i  ■  i  • 

warranty  of  seaworthmess  for  a  ship  to  enter  a  port  where  it 

is  usual  to  employ  a  pilot,  without  having  one  on  board. 
Consequently,  when  a  ship  is  lost  by  a  peril  insured  against,  in 
entering  such  a  port  without  a  pilot,  the  assured  can  recover, 
although  the  loss  might  not  have  occurred  if  a  pilot  had  been 
on  board,  and,  was  remotely  caused  by  the  negligence  or  mis- 
conduct of  the  master  in  entering  without  a  pilot  (p) .   A  fortiori 

may  have  been  greatly  reduced  by  policy,  and  also  a  deviation,  but  all 

death  or  desertion,  yet  the  implied  the  Judges  except  one  held  that  the 

warranty  wiU  be  satisfied  if  they  are  ship  was    unseaworthy.      See    also 

at  that  time  sufficient  for  navigating  Eidsdale    v.    Newnham    (1814),    4 

the  ship  home,   or  for  performing  Camp.  111.     The  decision  in  For- 

any  of  the  purposes  of  the  voyage  shaw  v.    Chabert    is    criticised   by 

insured."     See,  however,  as  to  this  Phillips  (vol.  i.  s.  710). 
case,  ante,  §  708.  (p)  Phillips  i>.  Headlam  (1831),  2 

(o)  Forshaw  v.  Chabert  (1821),  3  B.   &   Ad.   380  ;   see   alto  Trinder, 

Brod.  &  B.  1S8.    The  judgment  of  Anderson  &  Co.  ii.  Thames  &  Mersey 

the  Court  in  this  case  mainly  pro-  Mar.  Ins.  Co.,  [1898]  2  Q.  B.  114; 

ceeded  on  the  ground  that  there  had  and  ante,  §{  702 — 704. 
been  a   material  alteration   in  the 
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the  underwriter  will  be  so  liable  if  the  master  on  arriving    Sect.  724. 
o£E  the  port  have  done  his  best  to  procure  a  pilot  to  come  ofE, 
and   has   only  entered  the  harbour  without   one   when  it 
became  the  wisest  course  for  him,  as  a  prudent  and  skilful 
man,  so  to  do  (g). 

If  not  only  usage,  but  the  positive  regulations  of  an  Act  of 
Parliament,  require  a  pilot  to  be  taken  on  board  on  entering 
either  an  intermediate  or  a  home  port,  then  it  has  in  one 
case  of  doubtful  authority  been  held  to  be  unseaworthiness  to 
enter  such  port  without  one  (r). 

And  in  all  cases  where  it  is  necessary,  either  by  law  or 
usage,  for  the  master  to  have  a  pilot  on  board  in  going  out 
of  an  intermediate  port,  or  in  clearing  from  his  outport 
homewards,  it  is  in  the  opinion  of  some  learned  judges  un- 
seaworthiness not  to  take  one,  for  it  is  in  such  cases  always 
in  his  power  to  do  so  (s).  The  question  may  arise  whether, 
if  the  warranty  of  seaworthiness  requires  a  pilot  to  be  on 
board,  it  is  satisfied  when  an  unqualified  pilot  is  employed. 
In  the  United  States  it  has  been  held  that  the  mere  fact  that 
a  ship  has  an  unlicensed  pilot  on  board  is  not  prima,  facie  Tpiooi. 
of  unseaworthiness  (i).  It  is  submitted  that  to  satisfy  the 
warranty  it  is  enough  that  the  pilot  should  be  competent  (m). 
If  he  navigate  the  ship  properly,  this  is  evidence  of  his 
skill.  A  pilot  appointed  by  authority  is  presumed  to  be 
competent  (x). 

725.  The  burden  of  proof  on  the  issue  of  unseaworthiness  Of  the  proof 
is  on  the  underwriter  («/).      Where,  however,  a  ship   soon  worthiness, 
after  sailing  founders,  or  becomes  so  leaky  or  disabled  as  to 
be  unable  to  proceed,  and  this  cannot  be  ascribed  to   any 
violent  storm  or  other  adequate  cause,  the  fair  presumption  is 

(?)  Phillips  V.  Headlam,  supra.  [u)  1  Phillips,  ss.  712,  713. 

[r)  Law  V.  Hollingworth  (1797),  {x)  1  Phillips,  s.  712. 

7  T.  K.  160.     See  ante,  §§  703,  704.  (y)  Parker  v.  Potts  (1815),  3  Dow, 

(«)  Per  Lord  Tenterden  in  2  B.  &  23  ;    Davidson  v.   Burnand   (1868), 

Ad.  382.     See  ante,  §  702.  L.  R.  4  C.  P.  117 ;  Pickups.  Thames 

[t)  Hathaway  v.  St.  Paul  Fire  &  Ins.  Co.  (1878),  3  Q.  B.  D.  S?4, 
Slar.  Ins.  Co.  (1880),  1  Fed.  R.  197. 
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Sect.  725.  that  it  arose  from  causes  existing  at  the  time  of  her  sailing, 
and  consequently  that  she  was  not  then  seaworthy.  That, 
however,,  is  but  an  inference  from  the  facts,  and  not  a  pre- 
sumption of  law(s).  Yet  if  such  inference  of  fact  be  well 
founded,  it  has  the  effect  of  shifting  the  burden  of  proof  to 
the  assured  (a). 

If,  on  the  other  hand,  the  loss  takes  place  long  after 
sailing,  or  under  such  circumstances  that  it  may  fairly  be 
attributed,  prima  facie,  to  the  violent  and  immediate  action 
of  the  winds  and  waves,  or  other  perils  insured  against, 
then,  if  the  underwriters  mean  to  rely  on  the  defence  that 
the  ship  was  unseaworthy  when  she  sailed,  the  onus  prohandi 
will  be  on  them  (6). 

Even  when  a  ship  has  been  at  sea  some  time,  "  if  during 
the  whole  of  the  time  she  has  had  favourable  weather,  fair 
winds  and  calm  seas,  and  yet  goes  down  or  proves  unable  to' 
continue  on  her  course,  the  same  inference  as  to  unseaworthi- 
ness presents  itself  as  in  "  the  case  of  a  ship  proving  unsea- 
worthy shortly  after  sailing,  "though  perhaps  with  diminished 
cogency  in  proportion  as  the  interval  has  been  longer  "  (e). 

Even  though  shortly  after  sailing  the  ship  may  have 
encountered  boisterous  weather,  bad  and  dangerous  seas,  stiff 
breezes,  or  even  severe  gales,  yet,  if  she  be  then  in  a  state  of 
decay  or  damage  which  cannot  fairly  be  accounted  for  by 
the  perils  to  which  she  has  been  exposed,  the  inference  may 
still  be  that  she  was  unseaworthy  when  she  sailed  {d). 

(«)    Pickup  i>.  Thames    Ins.   Co.  23  ;  Anderson  v.  Morice  (1874 — 76), 

(1878),  3  Q.  B.  D.  594 ;  followed  in  L.  R.  10  0.  P.  58,  609. 
the  United  States  in  Moores  ».  Louis-  [b)  Per  Blackburn  and  Lush,  JJ., 

viUe  Underwriters  (1883),  14  Fed.  R.  in  Wilson  ©.Jones  (1867),  L.  R.  2 

226.    See  Ajum  Goolam  Hosseu  v.  Ex.  139, 143;  andperThesiger,  L.J., 

Union  Mar.  Ins.  Co.,  [1901]  A.  C.  in  Pickup  ».  Thames  Ins.  Co.  (1878), 

362.  3  Q.  B.  D.  594,  604. 

(a)  Per  Cookbum,  C.  J.,  and  on  ap-  (e)  Per  cur.,  Pickup  v.  Thames  Ins. 

peal,  per  Brett  and  Thesiger,  L.JJ.,  Co.  (1878),  3  Q.  B.  D.  594,  598. 
in  Pickup  v.  Thames  Ins.  Co.,  supra;  (d)  Watson  v.  Clark  (1813),  1  Dow, 

and  see  Mnnro  v.  Vandam  (1794),  1  336  ;  Parker  v.  Potts  (1815),  3  Dow, 

Park,  Ins.  469  ;    per  Lord  Eldon,  23 ;   Douglas  v.  Seougall  (1816),  4 

Watson  V.  Clark  (1813),  1  Dow,  336,  Dow,  269  ;  and  see  Foster  v.  Steele 

344  I  Parker  v.  Potts  (1815),  3  Dow,  (1837),  3  Bing.  N.  C,  892, 
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Of  course,  if  there  be  a  clause  in  the  policy,  admitting  the    Sect.  725. 
seaworthy  state  of  the  ship  on  sailing,  the  underwriters  are  Effect  of 
thereby  precluded  from  any  defence  on  the  ground  of  unsea-  mitting  ship 
worthiness,  in  the  absence  of  fraud  on  the  part  of  the  assured  ^orthy.^" 
in  obtaining  this  admission  (e). 

726.  With  regard  to  the  means  of  proving  that  the  ship  Evidence 
was  seaworthy,  or  the  reverse,  the  most  satisfactory  evidence  worthiness, 
is  that  of  the  persons  who  were  employed  to  survey  and  exa- 
mine the  vessel ;  after  their  evidence  has  been  given,  however, 
experienced  shipwrights,  who  never  saw  the  ship,  may  be 

called  to  say  whether,  upon  the  facts  sworn  to,  she  was  in 
their  opinion  seaworthy  or  not  (/). 

Where  a  ship  has  been  ordered  to  be  sold  abroad,  as  un- 
seaworthy,  by  the  sentence  of  a  Vice-Admiralty  Court,  such 
sentence  is  no  evidence  of  the  facts  or  grounds  on  which  the 
condemnation  proceeded  (g). 

The  whole  question  as  to  what  constitutes  seaworthiness  is  The  question 
peculiarly  a  question  for  a  jury  ;  and  hence,  where  a  special  worthiness  is 
jury  of  merchants  had  twice  given  their  verdict  one  way  on  a  ^°^  *^^  i"^?- 
question  of  seaworthiness,  the  Court,  although  they  considered 
the  verdict  not  altogether  satisfactory,  refused  to  grant  a 
rule  for  a  third  trial  {h) ;   nor  would  they  allow  the  con- 
solidation rule  to  be  opened,  in  order  to  try  the  same  question 
in  another  action  against  another  underwriter  on  the  same 
poHoy  («■). 

727.  "  There  is  no  implied  warranty  as  to  the  nationality  Implied  con- 

dition that  the 

(e)  Parfitt  v.  Thompson  (1844),  13  Esp.  700 ;   1  Marshall,  Ins.  152 ;  2 

M.  &  W.   392  ;    Phillips  v.  Naime  Park,  Ins.  863.     See  also  Ballantyne 

(1847),  4  0.  B.  343  ;    16  L.  J.  0.  P.  v.  Maokinnon  (0.  A.),  [1896]  2  Q.  B. 

194.    '  456 ;    The   Eliza   Cornish    (1853),   1 

(/)  Per  Lord  Kenyon,  Thornton  Ecc.  &  Ad.  R.  36  ;  and  Maclachlau, 

V.  Royal  Exch.  Co.  (1790),  1  Peake,  Meroh.  Shipping,  4th  ed.  pp.   170, 

25  ;   per  Lord  EUenborough,  Beck-  171. 

with  V.  Sydebotham  (1807),  1  Camp.  (A)  Foster  v.  Steele  (1837),  3  Bing. 

116.    See  Nome  Beach  Co.  ■!).  Munich  N.  C.  892. 
Ass.  Co.  (1903),  123  Eed.  R.  820.  (i)  Foster  v.   Alyez    (1837),  ibid, 

(a)  Wright  v.  Barnard  (1798),  2  896, 
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Sect.  727. 

ship  shall  be 
properly- 
documented. 


Proofs  of 

national 

character. 


of  a  ship,  or  that  her  nationality  shall  not  be  changed  during 
"  the  risk"  (A). 

But  "  where  a  ship  is  expressly  warranted  '  neutral,'  there 
is  also  an  implied  condition  that,  so  far  as  the  assured  can 
control  the  matter,  she  shall  he  properly  documented,  that  is 
to  say,  that  she  shall  carry  the  necessary  papers  to  establish 
her  neutrality,  and  that  she  shaU  not  falsify  or  suppress  her 
papers,  or  use  simulated  papers.  If  any  loss  occurs  through 
breach  of  this  condition,  the  insurer  may  avoid  the  con- 
tract" (O- 

And,  even  where  there  is  no  express  warranty  of  neutrality, 
it  was  stated  by  Arnould  (m)  that,  in  view  of  the  danger  of 
a  ship  being  condemned,  especially  in  seasons  of  general 
maritime  war,  for  the  want  of  proper  proofs  of  her  national 
character,  it  is  an  implied  condition  in  every  policy  effected 
by  the  shipowner  that  the  ship  in  the  course  of  the  voyage 
and  ai  the  time  of  seizure  shall  have  on  board  all  such  docu- 
ments, whether  her  national  character  be  or  be  not  the  subject 
of  warranty  or  representation  in  the  policy :  it  is  not, 
however,  requisite  that  she  should  sail  with  such  documents, 
unless  she  be  represented  or  warranted  as  of  a  particular 
national  character  (»). 

This  implied  condition,  however,  where  there  is  no  warranty 
of  neutrality,  if  it  ever  really  existed,  is  not  recognized  by 
the  Marine  Insurance  Act,  and  it  has  been  suggested  that 
the  authorities  supposed  to  establish  it  are  only  examples  of 


(k)  Mar.  Ins.  Act,  s.  37.  See 
Claphara  v.  Cologan  (1813),  3  Camp. 
382  ;  Dent  v.  Smith  (1869),  L.  E.  4 
Q.  B.  414. 

IJ)  As  to  this  condition,  see  §§  661 — 
686,  ante. 

[m)  2nd  ed.  vol.  i.  pp.  727,  728. 

(«)  Unless  the  ship  be  warranted 
or  represented  as  of  a  pai'ticular 
nation,  she  need  not  sail  with  docu- 
jneiits  of  neutrality.  Per  JJord  Ellen- 


borough  in  Bell  v.  Carstairs  (1811), 
14  East,  374,  393  (see  as  to  this  case 
per  WiUes,  J.,  in  Thompson  v. 
Hopper  (1858),  E.  B.  &  E.  1048) ; 
aliter,  if  there  be  a  warranty,  Rich 
V.  Parker  (1798),  7  T.  R.  705.  By 
the  68th  section  of  the  Merchant 
Shipping  Act,  1894  (67  &  68  Vict. 
0.  60),  the  national  character  of  every 
ship  is  to  be  declared  before  clear- 
ance, 
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the  rule  tliat  the  assured  cannot  recover  for  a  loss  caused  hj    Sect.  727. 
Ms  own  default  (o). 

728.  The  consequences  of  a  failure  to  comply  with  this  Difeerenoe 
supposed  implied   condition   are   very  different  from  those  this  implied 
that  follow  upon  a  breach  of  the  implied  warranty  of  sea-  thel^pUed"^ 
worthiness.  -vfarranty 

The  warranty  of  seaworthiness,  in  the  words  of  Lawrence,  worthiness. 
J.,  "is  implied  from  the  very  nature  of  a  contract  of 
insurance  ;  the  consideration  of  an  insurance  is  paid  in  order 
that  the  owner  of  a  ship  which  is  capable  of  performing  her 
voyage  may  be  indemnified  against  certain  contingencies,  and 
it  supposes  the  possibility  of  the  underwriters  gaining  the 
premium;  but  if  the  ship  be  incapable  of  performing  the 
voyage,  there  is  no  possibility  of  the  underwriters  gaining  the 
premium,  and  if  the  consideration  fails  the  obligation  fails. 
But  that  is  not  the  case  with  a  ship  not  having  proper 
documents  on  board :  she  may  nevertheless  perform  the 
voyage  ;  at  least,  there  is  no  certainty  that  she  will  not,  as 
there  is  in  the  case  above  alluded  to  "  (p). 

Accordingly,  it  is  established  that  a  want  of  proper  docu- 
ments on  board  discbarges  the  underwriter  from  his  liability 
only  when  the  sentence  of  the  foreign  Prize  Court  shows 
that  the  condemnation  proceeded  either  expressly  upon  that 
as  the  sole  ground,  or  as  one  of  the  grounds  (q)  ;  and  it  has 
further  been  held  by  Lord  EUenborough,  and  not  contra- 
dicted by  any  subsequent  authority,  that  even  in  this  case  the 
underwriter  will  not  be  discharged  unless  his  contract  was 
with  the  owner  of  the  ship,  from  whom  he  had  a  right  to 


(o)  SeeperOoUins,  L.  J.jinTrinder  of  seaworthiness  that  the  ship  should 

V.  Thames,  &e.  Ins.  Co.,  [1898]  2  be    properly    documented,   on    the 

Q.  B.  at  p.  128.  ground   "that   the  vessel,   without 

(p)  Per  Lawrence,  J.,  in  Christie  such  documents,  might  be  quite com- 

V.  Secretan  (1799),  8  T.  B.  192;  see  petent  to  pei-form  the  voyage."     In 

also  the  observations  of  the  Court  in  Elting  v.  Scott  (1807),  2  Johnson's 

Price  V.  Bell   (1801),    1  East,  663.  E.  157,  cited  1  Phillips,  Ins.  s.  746. 
So,  in  the  United  States,  Chancellor  {q)  See  the  remarks  of  Lawrence, 

Kent(theu  Ch.  J.)  intimated  that  it  J.,  inPrioei;.  BeU(1801),  lEast,  673. 
was  no  part  of  the  implied  warranty 
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Sect.  788.    expect,  and  who  had  the  power  to  provide,  that  she  should 
have  on  hoard  all  documents  required  for  her  protection  (r). 


The  foreign 
sentence  must 
obviously 
proceed  on 
this  ground. 


729.  First,  in  order  to  discharge  the  underwriter  on  the 
ground  of  a  failure  to  provide  proper  documents  of  nationality, 
it  must  distinctly  appear,  from  the  whole  of  the  foreign 
sentence  taken  together,  that  the  want  of  such  documents 
was  the  ground,  or  a  ground,  of  condemnation. 

At  one  time,  as  we  have  already  seen,  our  Courts,  in  inter- 
preting the  sentences  of  foreign  tribunals  of  prize,  would 
only  look  to  the  adjudicative  part  of  the  sentence  for  the 
ground  on  which  the  foreign  Court  proceeded  (s). 

A  more  reasonable  canon  of  construction  was  adopted  after- 
wards ;  and  the  later  rule  was  that,  if  upon  examination  of 
the  whole  sentence  taken  together  it  appears  that  want  of 
proper  documents,  as  required  by  treaties,  was  one  of  the 
alleged  grounds  on  which  the  sentence  of  condemnation  pro- 
ceeded, our  Courts  would  consider  the  sentence  proof  that  the 
assured  had  failed  to  comply  with  the  implied  condition,  and 
hold  the  underwriter  discharged  from  his  liability  {t). 

Consequently,  where  an  American  ship  (not  warranted 
American)  was  condemned  in  a  French  Court  of  Prize  on  the 
express  ground,  alleged  in  the  premises  of  the  sentence,  that 
she  was  not  properly  documented  according  to  the  existing 
convention  between  the  French  Eepublic  and  the  United 
States,  Lord  Ellenborough  held  that  the  underwriters  on  ship 
were  discharged  from  their  liability,  although  the  sentence 
also  proceeded  on  the  ground  of  a  suppression  of  papers  by 
the  master  after  her  capture  (u) . 
Steel  V.  Lacy.       So  where  an  American  ship,  which  had  sailed  from  New 


Bell  V. 
Carstairs, 


{r)  Dawson «).  Atty  (1806),  7  East, 
367. 

(s)  Christie  v.  Secretan  (1799),  8 
T.  R.  192.     See  ante,  §  680. 

{t)  Bell  V.  Carstairs  (1811),  U 
East,  374  ;  Bell  v.  Bromfield  (1812), 
15  East,  364  ;  Steel  v.  Lacy  (1810), 
3  Taunt.  285.  In  Ballantyne  v. 
IMaokinnon,   [1896]  2  Q.  B.  463,  it 


was  said  that  the  cases  in  which  a 
want  of  neutrality  is  conclusively 
proved  by  the  sentence  of  a  foreign 
Court  are  exceptional,  the  general 
rule  being  that  a  decision  in  rem  is 
not  conclusive  as  to  the  grounds 
thereof. 

(«)  Bell    V.   Carstairs   (1811),    14 
East,  374, 
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York  to  London  with  naval  stores,  was  chartered  from  Sect.  729. 
London  for  a  voyage  to  the  Baltic  during  the  height  of 
Napoleon's  Continental  system,  and  ultimately  condemned  in 
a  Danish  Prize  Court  for  want,  amongst  other  grounds  of 
condemnation,  of  a  sea  passport  and  muster  rolls,  the  Court 
held  the  underwriters  discharged  from  their  liahility,  although 
if  the  ship  had  produced  her  sea  passport  it  would  have  sub- 
jected her  to  French  condemnation  under  the  Berlin  decree, 
as  showing  that  she  had  last  come  from  London  {x). 

730i  Secondly,  the  implied  condition  that  the  ship  shall  he  2.  The 
properly   documented   does    not   extend  to    any   document  document 
except  those  required  by  the  general  law  of  nations  or  by  ™"uiJ'd  h 
subsisting  international  treaties ;    for  the  purpose   of  this  law  or  treaty. 
defence,  therefore,  it  must  clearly  be  made  out   that   the 
documents,  for  want  of  which  the  ship  was  condemned,  fell 
within  one  or  other  of  these  two  categories  [y). 

Hence,  where  an  American  ship  was  condemned  on  the  Price ».  BeU. 
express  ground  that  she  had  not  the  documents  required  by 
certain  recent  French  Ordinances,  which  were  contrary  to  the 
terms  of  the  treaty  then  subsisting  between  France  and  the 
United  States,  and  not  adopted  by  any  public  international 
act  of  the  two  governments,  it  was  held  that  the  underwriters 
were  not  discharged  from  their  liability  (s). 

Again,  where  an  American  ship  was  condemned  in  a  Belli). 
Danish  Prize  Court  because  her  sea  passport  was  not  verified 
with  the  notary's  name  and  seal  of  office,  the  Court  called 
upon  the  counsel  for  the  underwriters  to  show  by  what  rule 
of  the  law  of  nations,  or  by  what  clause  in  any  subsisting 
treaties  between  Denmark  and  the  United  States,  it  was 
required  that  the  sea  passport  of  an  American  ship  should  be 
so  verified  {a). 


{x)  Steel!).  Lacy  (1810),  3  Taunt.  (2)  Price  v.  Bell  (1801),    1   East, 

285.     The  ship  had  been  represented  663. 

American.  («)  Bell    v.  Bromfield    (1812),   15 

(y)  Per    Bayley,    J.,   in    BeU    v.  Eaat,  364,  368. 
Bromfield  (1812),  15  East,  368. 

3m2 
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Sect.  730.        A   register  is   not   a  document  required  by  the  law  of 

LeCheminant  nations  as  evidence  of  a  ship's  national  character;    hence, 
V.  Allnutt.  ... 

where  a  ship   described  in  the  charter-party  as  a  Pappen- 

burgher,  was  condemned  in  a  Danish  Prize  Court  "  for  want 
of  a  Pappenburgh  register,"  the  Court  held  that  the  under- 
writer, in  order  to  discharge  himself  from  liability,  must  show 
that  a  register  was  required  as  a  proof  of  national  character 
by  some  subsisting  treaty  between  Denmark  and  the  country 
to  which  the  ship  belonged  (b).  "  We  want  evidence,"  says 
Mansfield,  0.  J.,  in  giving  judgment  against  the  underwriters, 
"  to  show  on  what  reasons  the  want  of  this  register  was  made 
a  ground  of  condemnation." 

731.  Thirdly,  it  has  been  laid  down  by  Lord  EUenborough, 
after  full  consideration,  that  a  want  of  proper  documents 
shall  only  discharge  the  underwriter  when  the  insurance  is 
effected  for  the  shipowner,  and  not  for  the  owner  of  the 
goods. 

Thus  where,  from  an  omission  of  the  captain,  goods  insured 
for  a  voyage  from  this  country  to  a  foreign  port  were  not 
mentioned  in  the  ship's  manifest  as  required  by  Act  of  Parlia- 
ment, but  it  did  not  appear  that  the  loss  was  in  any  degree 
owing  to  this  defect,  Lord  EUenborough  held  the  under- 
writers liable  on  the  gi'ound  that  there  was  no  implied 
warranty,  on  the  part  of  the  owner  of  the  goods,  that  the  ship 
should  be  properly  documented  (c). 

Thus,  where  the  policy  was  "  on  goods  "  on  board  a  ship 
which  was  in  fact,  but  not  represented  to  be,  an  American, 
and  the  ship  being  captured  by  the  Spaniards  was  condemned 
on  the  express  ground  of  her  not  being  properly  documented 
according  to  the  treaties  then  subsisting  between  Spain  and 
the  United  States,  Lord  EUenborough  held  that  the  under- 


3.  Want  of 
proper  docu- 
ments is  only 
a  defence 
against  the 
shipowner. 


Camithers 
V.  Gray. 


Dawson  v. 
Atty. 


(i)  Le  Cheminantj'.  AUnutt  (1812), 
4  Taunt.  367. 

(o)  Carruthers  ».  Gray  (1811),  3 
Camp.  142 ;  S.  C.  (1812),  15  East, 
35 ;  accord.  Hobbs  v.  Henning  (1864), 
17  C.  B.  N.  S.  791 ;  34  L.  J.  C.  P. 


117.  If  the  want  of  a  proper  docu- 
ment was  not  the  ground  of  con- 
demnation in  Carruthers  v.  Gray, 
even  the  shipowner  would  not  have 
been  prevented  thereby  from  recover- 
ing.    Ante,  J§  728,  729. 
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writers  were  not  discharged  on  this  account  (d);  and  on  this    Sect.  731. 
case  being  mentioned  in  that  of  Bell  v.  Carstairs,  his  Lordship  Confirmed 
supported  it  on  the  ground  that  it  was  the  case  of  an  iasurance  Caistairs. 
on  goods,  "  where  the  owner  of  the  goods  has  no  concern  in 
the  obtaining  of  the  proper  documents  with  which  the  vessel 
is  to  be  furnished  for  the  voyage  "  :  whereas  in  a  policy  on 
ship  "  the  shipowner  is  bound  to  have  such  documents  as  are 
required  by  treaties  with  particular  nations  to  evince  his 
neutrality  in  respect  to  such  nations  "  (e). 

Marshall  (/)  and  Phillips  (gf)  seem  to  consider  this  dis-  Eemarkeou 
tinction  a  very  questionable  one,  upon  the  ground  that  the  tion  to  the 
assured  on  goods  might  as  well  contend  that  the  unsea-  fgotrine 
worthiness  of  the  ship  was  no  answer  to  his  claim  upon  the 
underwriter.  But  as,  according  to  authorities  already  cited, 
there  seem  good  grounds  for  holding  that  the  implied  con- 
dition that  the  ship  shall  be  properly  documented  stands  on  a 
wholly  different  footing  from  the  implied  warranty  of  sea- 
worthiness, these  objections,  which  proceed  upon  the 
assumption  of  a  complete  analogy  between  the  two  cases,  are 
not  entitled  to  much  weight.  The  distinction  taken  by  Lord 
Ellenborough  (and  since  adopted  by  the  Court  of  Common 
Pleas  (A) )  seems  to  rest  on  a  very  satisfactory  foundation, 
nor  does  there  appear  any  reason  why  the  implied  condition 
as  to  proofs  of  national  character  ought  to  be  more  widely 
extended. 

732.  Owing  to  the  unexampled  difficulties  thrown  in  the  Of  carrying 
way  of  English  commerce  during  the  great  French  wars,  it  papers  and 

(d)  Dawson  v.  Atty  (1806),  7  appears  to  modify  his  objection,  as 
East,  366  ;  see  also  Carruthers  v.  stated  in  the  text,  and  admits  that, 
Gray  (1811),  3  Camp.  142  ;  S.  C.  as  regards  the  mere  shipper,  it  is 
(1812),  15  East,  35.  goiag  far   enough  to  put  the  case 

(e)  In  Bell  v.  Carstairs  (1811),  14  upon  the  ground  of  representation 
East,  393.  and  concealment — i.e.,   to    make  it 

(/)  1  Marshall,  Ins.  173,  n.  (a).  the  shipper's  duty  to  disclose  want 

See  also  the  remarks  of  Mansfield,  of  documents,  &c.,  if  known  to  him 

C.  J.,  in  Le  Cheminant  v.  Pearson  and  not  to  the  underwriter.     1  Phil- 

(1812),  4  Taunt.  379.  lips,  s.  746. 

{ff)  Phillips,   Ins.   vol.  i.   p.  344,  (A)  Hobbs  v.  Heuning,  supra. 

2nd  ed.     In  the  3rd  edition  Phillips 
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Sect.  732. 


clearances. 


■Without 
leave  of  the 
underwriter. 


AUter,  where 
leave  to  that 
effect  is 
reserved. 


became  necessary  to  carry  on  trade  with  the  Continent  by  the 
aid  of  simulated  papers :  yet  our  Courts  uniformly  held  that 
the  sentences  of  foreign  tribunals  of  prize,  expressly  pro- 
ceeding on  the  ground  of  the  ship's  carrying  simulated  papers, 
were  conclusive  to  discharge  the  underwriter  from  his  liability 
except  where  there  was  an  express  leave  given  in  the  policy 
to  carry  them. 

Thus,  where  a  British  ship  sailed  from  London  for  the 
Baltic  and  was  condemned  in  a  Eussian  Prize  Court  on  the 
ground  of  carrying  simulated  papers,  Lord  EUenborough  and 
the  Court  of  King's  Bench  held  that,  as  the  policy  contained 
no  liberty  to  carry  such  papers,  the  assured  could  not  recover 
although  it  was  notorious  that  the  trade  sought  to  be  pro- 
tected by  the  policy  could  not  be  carried  on  without  such 
papers,  so  that  the  fact-  of  having  them  on  board  actually 
tended  to  diminish  the  risk  («') :  and  the  decision  of  the  Court 
was  the  same  where  the  fact  of  carrying  such  simulated 
papers  appeared  by  the  sentence  to  be  at  least  one  of  the 
efficient  causes  of  condemnation  (Ji). 

Of  course,  if  the  underwriters  have  agreed  to  the  insertion 
on  the  face  of  the  policy  of  a  licence  to  carry  simulated 
papers,  they  are  not  discharged  from  their  liability  by  a 
condemnation  which  proceeded  on  this  ground. 

Thus,  where  an  American  ship  having  sailed  from  London 
on  a  Baltic  risk  under  a  policy  which  contained  an  express 
licence  "to  carry  simulated  papers,"  was  subsequently  con- 
demned by  the  sentence  of  a  Danish  Prize  Court,  which 
although  it  recited  many  other  motives  of  condemnation,  yet 
proceeded  mainly  upon  the  ground  of  the  ship's  having 
carried  simulated  papers.  Lord  EUenborough  and  the  Court 


(i)  Horneyerj;.  Lushington  (1812), 
15  East,  46;  (1811),  3  Camp.  85; 
see  also  i*f.  P.,  Oswell  v.  Vigne 
(1812),  16  East,  70.  These  cases 
resolve  in  the  afiSrmative  a  point 
left  open  by  the  Court  of  Common 
Pleas  in  Steel  v.  Lacy  (1810), 
8     Taunt.     286  —  viz.,    whether   it 


is  necessary  to  have  permission  in 
the  policy  to  carry  simulated  papers, 
in  cases  where  it  is  notorious  that 
the  trade  cannot  be  carried  on  with- 
out them. 

(i)  OsweU    V.    Vigne    (1812),    15 
East,  70. 
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of  King's  Bencli  held  that  the  underwriters  were  not  dis-    Sect.  732. 
charged  from  their  liahility  (1). 

733.  Another  warranty  or  condition  implied  hy  the  law  in  Legality 
the  policy  is  that  the  adventure  insured  shall  be  in  its  own  adventure, 
nature,  and  in  the  manner  and  means  by  which  it  is  pursued, 
in  accordance  with  law.  But  the  importance  of  the  subject, 
the  modifications  that  affect  it,  and  the  various  classes  of 
illegal  acts  that  require  consideration,  make  it  desirable  to 
treat  of  the  whole  subject  of  illegality  in  a  separate  chapter. 

(l)  Bell  V.  Bromfield  (1812),  15  East,  364. 
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745—747 
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PoUcy   753—768 
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General 
rules  in 
Mar.  Ins.  Act. 


Division  of 
the  subject 


734.  By  the  third  section  of  the  Marine  Insurance  Act  it  is 
declared  that,  subject  to  the  provisions  of  the  Act^  "  every 
lawful  marine  adventure  may  be  the  subject  of  a  contract  of 
marine  insurance."  The  forty-first  section  declares  that 
"  there  is  an  implied  warranty  that  the  adventure  insured  is 
a  lawful  one,  and  that,  so  far  as  the  assured  can  control  the 
matter,  the  adventure  shall  be  carried  out  ia  a  lawful 
manner." 

No  species  of  property  or  interest  at  risk  on  a  sea  ven- 
ture can  be  the  subject  of  a  valid  contract  of  marine 
insurance,  if  the  course  of  trade,  or  the  voyage,  in  the 
prosecution  of  which  it  is  so  exposed  to  risk,  be  in  contra- 
vention either  of  the  laws  or  the  war  policy  of  the  country  of 
the  insurer.  We  shall  treat  of  these  several  kinds  of  illegal 
risks  ia  their  order,  after  having  first  stated  generally  how 
the  illegality  of  the  risk  afiects  the  rights  and  liabilities  of 
the  parties  to  the  policy. 
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There  is  a  third  class  of  illegal  risks,  however,  in  respect  Sect.  734. 
of  which  this  term  "  illegality  "  is  used  in  a  very  modified 
signification.  In  these  cases  this  term  denominates  such  a 
contravention  of  international  law  in  respect  of  other  parties 
as  entitles  them  legally  to  take  and  confiscate  the  property 
embarked  in  the  adventure.  At  the  same  time,  this  right  in 
these  others  is  not  incompatible  with  the  existence  of  a  right 
in  the  adventurers,  under  a  different  law,  to  pursue  the 
adventure  on  which  they  were  engaged  when  their  property 
was  confiscated.  These  are  the  conflicting  rights  of  peace 
and  war  in  presence  of  each  other :  the  neutral,  in  virtue  of 
the  former,  being  justified  in  prosecuting  the  objects  of  com- 
mercial enterprise ;  the  belligerent,  in  enforcing  the  latter,  if 
such  commercial  pursuits  are  in  effect  an  intervention  in 
subsisting  war.  A  policy  on  such  an  adventure  is  not  neces- 
sarily invalid,  provided  the  underwriter  was  informed  of  the 
aggravated  nature  of  the  risk  which  he  was  assuming,  and 
that  it  was  not  assumed  in  contravention  of  the  war  policy  of 
his  own  government. 

We  shall  advert  to  this  modified  view  of  illegality  before 
the  close  of  the  chapter ;  meanwhile  we  proceed  to  consider 
illegality  in  its  proper  signification  and  in  its  effect  upon  the 
contract  of  marine  insurance. 

735.  "  Where  a  voyage  is  illegal,"  says  Tindal,  0.  J.,  "  an  General 
insurance  upon  it  is  invalid ;  for  it  would  be  singular  if,  the  the  illegality 
original  contract  being  invalid  and  incapable  to  be  enforced,  "*  ij'afeots 
a  collateral  contract  founded  upon  it  could  be  enforced"  {a),  the  policy. 
Such  is  the  rule   and   the  reason  for  it.     The   following 
decided  points  will  show  within  what  limitations  the  rule 
applies. 

If  the  voyage  be  an  integral  and  entire  voyage  under  Illegality  as 
charter-party  or  otherwise,  any  illegality  at  the  commence-  an  entire 
ment  or  in  the  course  of  it  will  make  the  whole  illegal ;  so  ^^^^|^  ^^ 
that  the  assured  cannot  recover  on  a  policy  effected  to  protect  tl^e  under- 


writer as  to 
the  whole. 


(a)  Redmond  v.  Smith  (1844),  7  M.  &  Gr.  457,  474. 
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Sect.  735.  any  part  of  it,  although  there  may  have  been  no  illegality  in 
the  part  of  the  voyage  so  insured  (6).  Thus,  if  a  ship  be 
chartered  for  one  entire  voyage  "  from  London  to  Madeira 
and  thence  to  the  East  Indies,"  and  a  policy  be  effected  on 
ship  only  "  from  Madeira  to  the  East  Indies,"  then,  if  the 
ship  have  been  engaged  in  smuggling  or  any  other  illegal  act 
between  London  and  Madeira,  this  will  prevent  the  assured 
from  recovering  on  the  policy  "  from  Madeira  to  the  East 
Indies,"  although  there  may  have  been  no  illegality  in  this 
latter  stage  of  the  voyage. 

Query,  where  736.  An  attempt  was  made  on  one  occasion  to  carry  this 
consistf  of  principle  still  further,  and  it  was  contended  that  if  an  entire 
distinct  voyage  under  a  charter-party  consist  of  two  distinct  stages 

rately  insured,  separately  insured,  an  illegality  on  the  latter  stage  of  the 
voyage  will  vitiate  a  policy  on  the  former,  although  in  itself 
quite  free  from  the  taint  of  illegality  :  e.g.,  supposing  a  ship 
to  be  chartered  for  a  voyage  out  and  home,  as  from  A.  to  B., 
and  back  again  to  A.,  and  two  separate  policies  to  be  effected, 
one  on  the  outward  and  another  on  the  homeward  passage ; 
it  was  urged  that  although  there  might  be  no  illegality  on 
the  outward  passage,  yet  the  policy  thereon  would  be  vitiated 
by  a  subsequent  illegality  on  the  homeward  passage.  The 
Court  gave  no  express  decision  on  the  point,  but  the  inclina- 
tion of  their  opinion  seemed  decidedly  unfavourable  to  the 
doctrine  thus  advanced  (c). 
A  contingent  At  all  events  where,  as  in  the  case  before  them,  the  loss 
the\om^-°"     li^d  occurred  before  the  commencement  of  the  risk  under  the 


(S)  Admitted  by  Lord  Kenyon  in  voyage,  when  the  policy  covers  only 

Wilson  V.  Marryatt  (1798),  8  T.  E.  the  part  which  is  legal." 

46,  and  expressly  ruled  by  him  at  (c)  Sewell  v.  Eoyal    Exch.   Ass. 

N.  P.  in  Bird  v.  Pigou  (1800),  2  Selw.  Co.  (1813),  4  Taunt.  856.    Gibbs,  J., 

N.  P.  932,  13th  ed.     This  statement  at  the  trial,  seems  to  have  been  clear 

of  the  law  has  been  criticized  by  that  the  homeward  voyage  would  not 

Story,  J.,  and  PhUBps  (see  1  Phillips,  contaminate  the  outward  voyage  (see 

s.  231),  who  consider  that  it  is  "diffi-  ibid.  858),  and  Sir  J.  Mansfield,  in 

cult  in  point  of  principle  to  distin-  giving  judgment,  shows  clearly  the 

guish  an  illegality  in  a  former  voyage  bias  of  his  opinion  to  be  the  same 

and  that  in  a  prior  part  of  the  same  way.     [Ibid.  864.) 
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homeward  policy,  so  that  no  illegality  had,  in  fact,  taken    Sect.  736. 
place  on  the  homeward  passage,  and  there  was  nothing  to  ward  passage 
show  that  the  master  might  not  hefore  sailing  on  it  have  ^tiate°the 
taken  steps  for  performing  such  passage  with  all  due  legal  o^u-ard 
requisites,  they  held  that  there  was  no  pretence  for  saying 
that  such  contemplated,  or  rather  contingent,  illegality  on  the 
homeward  passage  could  vitiate  the  policy  on  the  outward 
passage  (d). 

737.  Of  course,  if  the  voyage  of   the   ship  is  not  thus  wterethe 

integral  and  entire,  but  the  case  is  one  in  which  either  several  aSfnot't^e 

distinct  voyages  of  the  ship  are  insured  in  several  distinct  illegality 
"'    °  ^  must  be  on 

policies,  or,  out  of  several  distinct  voyages  of  the  ship,  only  the  voyage 
one  is  insured  in  the  policy  on  which  the  action  is  brought, 
an  illegality  on  any  such  other  voyages  cannot  possibly  afEect 
the  claims  of  the  assured.  The  only  question  is.  Was  there 
any  illegality  in  the  course  of  the  very  voyage  insured  in  the 
policy  ? 

Thus,  where  it  appeared  that  an  American  ship  had  sailed  Birdi;. 
from  London  to  Canton,  and  thence  back  to  Europe,  but  it 
was  distinctly  found  that  the  voyage  from  London  to  Canton 
and  that  from  Canton  to  Europe  were  two  distinct  voyages, 
it  was  held  that  an  illegality  committed  in  the  course  of  the 
ship's  voyage  between  London  and  Canton  could  not  possibly 
affect  a  policy  intended  to  protect  the  voyage  from  Canton  to 
Europe  (e). 

738.  In  case  of  a  policy  on  a  ship  "  at  and  from,"  if  there  if  the  policy 
be  any  illegality  in  the  risk  while  the  ship  is  at  the  place,  from^ 


an 


that  wUl  vitiate  the  policy  though  the  illegality  may  cease  ^^^^^  ** 
before  the  ship  sails.  vitiates  the 

Thus,  where  a  policy  was  effected  on  an  American  ship 
"  at  and  from  Canton  to  Hamburg,"  and  it  appeared  that 
the  ship  on  arriving  at  Canton,  and  for  a  short  time  while  she 
lay  in  harbour  there  (consequently  after  the  inception  of  the 

(d)  SeweE  v.  Royal  Exoh.  Ass.  Co.       an  action  on  a  charter-party. 
(1813),  4  Taunt.  855.     See  Waugh  («)  Bird  ».  Appleton  (1800),  8  T.  R. 

i).  Morris  (1873),  L.  R.  8  Q.  B.  202,       562. 
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Policy  not 
void,  because 
on  cargo 
bought  with 
the  proceeds 
of  an  illegal 
cargo. 


Sect.  738.  risk  on  ship  under  this  policy),  had  on  board  an  illegal  cargo, 
which  she  had  taken  in  at  Bombay  for  sale  at  Canton,  in  the 
course  of  a  separate  and  distinct  voyage :  this  was  held  to 
vitiate  the  policy  on  the  ship,  though  she  disposed  of  all  her 
illegal  cargo  at  Canton,  and  sailed  thence  for  Hamburg  with 
another  (/).  The  principle  is,  that  "  an  illegal  cargo  on 
board  but  for  an  hour  after  a  policy  attaches  will  avoid  that 
policy  and  discharge  the  underwriters  from  all  subsequent 
liability"  (,9). 

In  the  same  case  a  policy  was  effected  for  the  same  voyage, 
i.e.,  "  at  and  from  Canton  to  Hamburg,"  on  goods  which 
were  purchased  at  Canton  for  the  homeward  voyage  partly 
with  the  proceeds  of  the  illegal  cargo,  and  none  of  which 
were,  consequently,  shipped  on  board  till  the  whole  of  the 
illegal  cargo  was  unloaded :  this  policy  the  Court  held  to  be 
good ;  the  risk  on  the  goods  under  it  did  not  attach  till  they 
were  loaded  on  board,  when  all  illegality  was  at  an  end  by 
the  prior  discharge  of  the  illegal  cargo.  "  The  voyage 
homeward  from  Canton,"  says  Lord  Eenyon,  "  being  found 
to  be  a  separate  and  distinct  voyage  from  that  to  Canton,  the 
homeward  voyage  cannot  be  affected  by  the  former  outward 
voyage"  (A). 

With  regard  to  the  objection  that  the  risk  on  the  goods 
was  illegal,  because  they  had  been  purchased  with  the  pro- 
ceeds of  an  illegal  cargo  taken  on  board  in  the  course  of  a 
separate  adventure,  Lord  Kenyon  and  the  rest  of  the  Court 
wholly  refused  to  entertain  it.  "  In  such  a  case  as  the  pre- 
sent," says  Lawrence,  J.,  "  we  cannot  inquire  into  the  means 
by  which  the  merchant  gains  the  money  that  is  afterwards 
laid  out  in  the  purchase  of  goods  "(«'). 


Result  of 
the  cases. 


739.  The  positions,   therefore,  derivable  from  the  cases 
appear  to  be:    1.  That  any  illegality  in  the  prior  stages  or 


(/)  Bird   V.    Appleton    (1800),   8 
T.  R.  662. 

isi)  1  Marshall,  Ins.  68. 

(A)  Bird4».Appleton(1800),  8T.R. 


566. 

(i)  Bird  v.  Appleton  (1800),  8  T.  E. 
669. 
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at  the  outset  of  an  integral  voyage  vitiates  a  policy,  though    Sect.  739. 

effected  only  to  protect  some  later  stage  of  it  on  -which  there 

is  no  illegality.     2.  That   an  illegality  in  any  part  of  an 

entire  risk,  or  voyage  insured,  vitiates  the  insurance  as  to  the 

whole  of  it.     3.  That  the  illegality  of  a  wholly  distinct  and 

separate  voyage  can  have  no  effect  on  the  voyage  described  in 

the  policy. 


740.  Where  the  policy  is  thus  avoided  in  consequence  of  Generally  no 
the  illegality  of  the  risk,  the  underwriter  is  entirely  dis-  premium, 
charged  from  all  liability,  and  this,  although  he  himself  was 
aware  of  the  illegal  nature  of  the  adventure  {k) .  Nor  is  the 
assured  (even  though  a  foreigner)  entitled  to  any  return  of 
premium  {I),  except  under  very  special  circumstances,  from 
which  the  Court  may  fairly  infer  that  at  the  time  of  making 
the  policy  he  was  not,  nor,  in  fact,  could  have  been  aware  of 
the  real  nature  of  the  transaction  (m) .  And  the  circumstances 
must  be  very  special  to  induce  the  Court  to  depart  from  the 
general  rule  based  on  the  broad  and  intelligible  principle,  that 
where  the  contract  is  founded  on  a  consideration  clearly  illegal, 
neither  party  shall  be  allowed  a  locus  standi  so  as  to  receive 
any  assistance  in  a  Court  of  Justice  (w). 

In  further  application  of  this  principle  the  Courts  have  also  Underwriter 
determined  that,  where  the  premiums  have  not  been  paid,  the  iUegal  risk 
underwi'iter  cannot  sue  the  broker  for  them  in  cases  where  the  for  prei^ums 
policy,  for  effecting  which  they  are  claimed,  is  in  its  language 


(/c)  Bynkerstoek,  1  Queest.  Juris  East,  96  ;  Lubbook  f.  Potts  (18)6),  7 

Public,  lib.  i.  v.  21.   Iloocus{No.  21)  East,  449  ;  Palyart  v.  Leokie  (1817), 

mistakenly    advanced    the    opposite  6  M.  &  S.  210  ;  see  post,  Chapter  on 

doctrine.  See  Lord  Mansfield's  jadg-  Return  of  Premium, 

ment  in  Holman  v.  Johnson  (1775),  («,)  Com  ti.  Bruoe  (1810),  12  East, 

1  Cowp.  343.     Nor,  it  seems,  can  the  225  ;  Hentig  v.  Staniforth  (1816),  5 

illegality  be  waived,  notwithstanding  Mi.   &  g.  122  ;  see  post,  Chapter  on 

sect.  34,  sub-sect.  3,  of  the  Mar.  Ins.  Return  of  Premium. 

Act.     For  sect.  3,  sub-sect.l,  implies  ^^j    p^^    j^^^,^    EUenborough    in 

that  only  a  lawful  adventure  can  be  p^j^^^^  ^    Reekie  (1817),  6  M.  &  S. 

insured.  293. 

{I)  Vandyck  v.  Hewitt  (1800),   1 
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Sect.  740.  large  enough  to  comprise  an  illegal  adventure,  and  was 
intended  by  the  assured  to  be  applied  thereto  (o). 

In  the  case  last  cited,  in  reference  to  a  point  that  had  been 
made  in  the  argument,  viz.,  that  consistently  with  the  words 
of  the  policy  the  adventure  might  have  been  legal,  and  the 
underwriter  had  no  means  of  knowing  that  it  was  not,  Lord 
Ellenborough  said  :  "  The  policies  being  large  enough  to  cover 
an  illegal  adventure,  and  an  illegal  adventure  being,  in  fact, 
intended  to  be  covered  by  them,  if  the  plaintiff  (the  under- 
writer) really  meant  to  protect  that  adventure,  his  subscription 
was  illegal,  and  consequently  his  present  demand,  being 
grounded  on  an  illegal  consideration,  cannot  be  sustained. 
If  he  did  not  mean  to  protect  that  adventure,  but  supposed 
that  some  other  lawful  adventure  was  intended  by  the  assured, 
then  admitting  the  subscription  to  have  been  an  innocent  act 
on  his  part,  there  will  be  no  consideration  at  all  to  support 
his  present  demand"  {p). 

The  principles  on  which  the  foregoing  decisions  depend  are 
— 1.  That  no  Court  of  Justice  can  interpose  to  assist  either 
of  the  parties  to  an  illegal  contract ;  2.  That  in  pari  delicto 
potior  est  conditio- possidentis. 


Principles  on 
'which  these 
decisions 
depend. 


Voyages  741.  The  most  extensive  branch  of  illegal  traflSc  is  that 

illegal  by  the        ....  i  -i  •      i  i         i 

revenue  laws :  which  IS  prohibited  by  the  revenue  laws  of  the  state ;  in  other 
smugg    g.      -^Qj^g^  jj^Q  smuggling  trade. 

It  is  a  clear  and  settled  principle,  that  an  insurance  on  pro- 
perty intended  to  be  employed  in  carrying  on  trading  adven- 
tures contrary  to  the  revenue  laws  of  the  state  where  the  con- 
tract is  sought  to  be  enforced,  is  void.  No  Court,  con- 
sistently with  its  duty,  can  lend  its  aid  to  carry  into  execu- 
tion a  contract  which  involves  a  violation  of  the  laws  that 
Court  is  bound  to  administer  (g').  AU  insurances,  therefore, 
sought  to  be  enforced  in  this  country  on  goods,  the  exporta- 


(o)  Jenkins  v.  Power  (1817),  6  M. 
&  S.  282. 

{p)  Per  Lord  Ellenborough  in 
JenHns  v.  Power  (1817),  6  M.  &  S. 


289. 

(?)  Fost,  §  744  ; 
0.  vii.  s.  5,  p.  215  ; 
262. 


1    Emerigon, 
3  Kent,  Com. 
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tion  or  importation  of  which  is  prohibited  by  the  revenue    Sect.  741. 
laws   of   the   "United  Kingdom,   are   unenforceable   on  the 
principle  just  laid  down  (r). 

742.  The  same  respect  has  not  been  required  by  our  Courts  ^"^^  *^*^ 

country  pays 

to  be  paid  to  the  revenue  laws  of  foreign  states.     It  was  long  no  attention 
ago  declared  by  Lord  Mansfield,  and  has  never  since  been  laws  of 
doubted,  to  be  the  clear  rule  of  English  law,  that  this  country  g^atef^ 
"  pays  no  attention  to  the  revenue  laws  of  another  state," 
and,  therefore,  that  no  insurances  can  be  void  merely  because 
effected  on  property   embarked  in  enterprises  which  those 
laws   would  prohibit  («) .      So    far   has   this   principle   been 
carried  in  English  law,  that  Lord  Mansfield  in  one  case  held 
that  an  insurance  on  an  adventure,  in  which  it  was  manifestly 
and  avowedly  intended  to  defraud  the  revenue  of  a  foreign 
state,  was  not  illegal,  though  fictitious  papers  were  fabricated 
for  the  purpose  of  carrying  out  the  fraud  (i). 

743.  Grave   questions   have   been  raised   by    many    able  Foreign 

writers  as  to  the  morality  and  justice  of  this  rule  of  law.     In  the  morality 

of  the  rule. 


(r)  The  importation  and  exporta- 
tion of  goods  into  and  from  the 
United  Kingdom  are  chiefly  regu- 
lated by  the  Customs  Laws  Consoli- 
dation Ant,  1876  (39  &  40  Vict.  c.  36), 
which  has,  however,  been  greatly 
modified  by  a  large  number  of  later 
Acts. 

{«)  Lever  0.  Fletcher  (1780),  1  Park, 
.Ins.  506  ;  see  also  Planche  v.  Fletcher 
(1779),  1  Dougl.  251.  Arnould  stated 
in  the  text  that  Lord  Mansfield  ruled 
in  Lever  ».  Fletcher  that  an  insurance 
was  valid  "  where  the  trade  insured 
was  carried  on,  not  only  in  fraud  of 
the  revenue  laws  of  a  foreign  state, 
but  even  against  the  express  condi- 
tions of  a  treaty  to  which  Great 
Britain  and  the  foreign  state  were 
parties."  This  is  certainly  stated  in 
Park's  report  of   Lord  Mansfield's 


judgment,  the  words  being  "every 
trading  with  the  subjects  of  Spain  is 
illicit  by  the  Treaty  of  Paris."  Mr. 
Maolachlan  says,  in  a  long  note 
(Arnould,  6th  ed.  vol.  ii.  p.  693), 
that  there  is  no  such  condition  in  the 
Treaty  of  Paris  of  1763,  and  he  sug- 
gests a  different  interpretation  of 
Lord  Mansfield's  judgment,  which 
as  reported  is  by  no  means  clear. 
As,  however,  Arnould  questions  the 
soundness  of  Lord  Mansfield's  deci- 
sion as  he  understood  it  (see  2nd  ed. 
p.  743,  n.  {t) ),  and  as  it  is  contrary 
to  the  later  decisions  that  treaties  are 
part  of  the  law  of  the  states  who  are 
parties  to  them  {Bsepost,  §  746),  the 
editors  do  not  think  it  necessary  to 
reprint  Mr.  Maolachlan's  note. 

(i!)  Planche  v.   Fletcher  (1779),   1 
Dougl.  251. 


904 


ILLEGALITY  OF  THE  EISK.  [PART  II. 


Sect.  743.  France,  Valin  (u),  Emerigon  (os),  and  Pardessus  (y)  admit 
such  insurances  to  be  valid,  but  ground  their  validity  chiefly 
on  the  concurrent  usage  of  all  commercial  nations.  Pothier, 
on  abstract  principles  of  morality,  vehemently  condemns  the 
practice  (s),  and  his  views  have  been  ably  supported  by 
Marshall  in  this  country  (a) ,  and  on  the  other  side  of  the 
Atlantic  by  Chancellor  Kent  (6)  and  Story,  J.  (e).  The 
reasonings,  however,  adduced  by  these  eminent  persons 
against  the  rule  as  established  in  this  country  by  Lord  Mans- 
field, and  universally  acted  on  in  practice,  did  not  appear  to 
Arnould  to  be  convincing  (d). 


The  under- 
writer must 
be  informed 
of  the  risk. 


EfPeot  of  lex 
loci  contractics. 


744.  The  ship  or  the  goods  thus  engaged  in  the  foreign 
smuggling  trade  are  of  course  liable  to  seizure  and  confisca- 
tion by  the  foreign  government.  This  liability  materially 
increases  the  risk  of  the  adventure,  and  ought,  therefore,  on 
the  plainest  principles  of  equity,  to  be  disclosed  to  the  under- 
writer at  the  time  of  effecting  the  insurance.  Hence  the  rule 
is  well  established  that  the,  assured  cannot  recover  on  policies 
effected  for  the  purpose  of  protecting  a  trade  prohibited  by 
foreign  revenue  laws,  unless  the  underwriter  were  fully  in- 
formed of  the  nature  of  the  risk  (e) . 

Pardessus  has  raised  the  question  whether,  if  the  contract 
of  insurance  were  made  in  the  country  whose  revenue  laws 
are  violated  by  the  trafiic  it  is  effected  to  protect,  such  contract 
can  nevertheless  be  enforced  in  the  country  of  the  assured : 


(m)  2  Valin,  Comment,  on  Ordon- 
nance  de  la  Marine,  tit.  vi.  art.  49. 

[x)  1  Emerigon,  c.  viii.  s.  5,  p.  21S. 

iy)  3  Pardessus,  Droit  Com.  art. 
772. 

(z)  Trait6  d' Assurance,  No.  58. 

(a)  I  Marshall,  Ins.  55. 

(4)  3  Kent,  Com.  263—266. 

(c)  Story,  Conflict  of  Laws,  s.  256, 
and  on  Agency,  ss.  195  et  eeq. 

(<^  2nd  ed.  vol.  ii.  p.  744,  citing 
Lampredi,  Del  Commeroio  dei  Neu- 
tral!, Pt.  i.  s.  1,  cited  in  Azuni, 
Diritto  Marittimo  dell'Europa,  Pt.  ii. 


c.  2,  art.  i.  vol.  ii.  pp.  47 — 60  ;  1 
Emerigon,  c.  vii.  s.  5,  p.  216 ;  and 
Pardessus,  Droit  Com.  tom.  3,  No. 
772,  and  tom.  6,  No.  1492. 

[e)  Emerigon,  in  the  opinion  with 
which  he  favoured  Valin  upon  this 
question,  and  which  is  inserted  in 
that  writer's  commentary  on  the  Ord. 
de  la  Marine  (2  VaUn,  tit.  vi.  art.  49), 
gives  the  authorities  by  which  this 
rule  is  established.  See  also  IVacis 
».  Sea  Ins.  Co.  (1898),  3  Com.  Cas. 
229,  infra. 
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he  is  clearly  of  opinion  that  it  might  (/).  No  such  general  Sect.  744. 
rule  oan  be  said  to  exist  in  this  country.  Prim&  facie,  accord- 
ing to  English  law,  a  contract  is  governed  by  the  law  of  the 
country  where  it  is  made;  but  if  it  should  appear  clearly 
from  other  circumstances  that  the  parties  intended  that  their 
rights  should  be  determined  by  some  other  law,  our  Courts 
will  give  effect  to  such  intention.  The  fact  that  the  contract 
is  to  be  performed  in  another  country  is  strong  evidence  of 
such  intention  {g). 

The  question  whether  an  insurance  illegal  by  the  law  of  a  Prohibition 
.  ..,.,.  .,,  ,  l>y  obsolete 

foreign  state  is  void  m  this  country  was  raised,  but  not  deter-  foreign  law. 

mined,  in  a  recent  case.  The  policy  was  on  arms  on  a  voyage 
to  Persia,  and  by  Persian  law  their  importation  was  for- 
bidden. It  was,  however,  proved  that  this  law  had  never 
been  enforced,  and  that  arms  had  invariably  been  allowed  to 
be  imported  into  Persia  on  payment  of  duty;  and  Bigham,  J., 
held  that  under  the  law  of  Persia,  as  it  was  in  fact  adminis- 
tered, the  adventure  was  not  illegal  (A). 

745.  As  all  traffic  and  all  voyages  carried  on  in  contraven-  Illegality 

UTlfi  fir  f"?*!!  n  ft 

tion  of  the  Acts  passed  for  regulating  the  trade  and  navigation  and  naviga- 
of  the  United  Empire  are  illegal,  it  follows,  on  the  same  ^^o^^^^^- 
principles,  that  all  insurances  intended  for  their  protection  are 
void.  Of  these  Acts  the  most  celebrated  were  the  Navigation 
Laws,  now  repealed.  The  principal  Act  in  force  for  regu- 
lating the  navigation  of  the  United  Kingdom  is  the  Mer- 
chant Shipping  Act,  1894  (57  &  58  Yict.  c.  60),  by  which 
the  previous  Merchant  Shipping  Acts  were  repealed  and  con- 
solidated. Reference  may  also  be  made  under  this  head  to 
the  Customs  Consolidation  Act,  1876  (39  &  40  Vict.  c.  36), 
as  amended  by  a  number  of  later  Acts,  and  to  the  Pacific 


(/)  6  Pardessus,  Droit  Com.  art.  Corp.  v.  Sjoforsakrings  Aktiebolaget 

1492.  Vega,  [1901]  2  K.  B.  at  p.  574,  per 

{g)  In  re  Missonri  Co.  (1889),  42  Bigham,  J. 

Ch.  D.  321 ;  Chatenay  v.  Brazilian  (A)  Fraois  v.  Sea  Ins.  Co.  (1898), 

Submarine  Telegraph  Co.,  [1891]  1  3  Com.  Cas.  229. 
Q.   B.   79  ;    Royal   Exchange  Ass. 

A. — vol,.  II.  3  N 
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Sect.  745.    Islanders  Protection  Acts,  1872  and  1875  (35  &  36  Vict. 

c.  19 ;  38  &  39  Vict.  c.  51). 
An  innooent  When,  however,  the  adventure  is  not  itself  unlawful,  the 
not  affected,  fact  that  in  the  performance  of  the  voyage  a  law  relative  to 
navigation  is  contravened  does  not  make  the  insurance  void 
tmless  the  assured  was  aware  of  the  illegality  at  the  time 
when  the  insurance  was  made,  or  was  himself  a  party  to  the 
illegality  («)•  Mere  knowledge  on  the  part  of  the  assured 
that  there  is  some  illegality  in  the  performance  of  the  voyage 
does  not  make  him  a  party  to  the  illegality,  when  he  has  no 
control  over  the  navigation  of  the  ship  {j). 

This  principle  applies  when  the  innocent  assured  is  the 
owner  of  the  ship,  as  well  as  when  the  insurance  is  made  for 
other  parties  {k),  and  an  authority  from  the  owner  to  the 
master  of  the  ship  to  do  an  illegal  act  will  not  be  implied 
from  the  general  powers  of  the  latter.  Thus,  where  the 
master  of  a  ship,  bound  on  a  voyage  from  British  North 
America  to  England,  after  the  1st  of  September,  loaded  part 
of  a  timber  cargo  on  deck  contrary  to  the  provisions  of  the 
Customs  Consolidation  Act,  1853  (L6  &  17  Vict.  c.  107),  and 
sailed  without  the  certificate  required  by  that  statute,  the 
Exchequer  Chamber  held  that  the  owner  could  recover  on  a 
policy  on  the  freight  of  the  voyage,  though  the  master  had  a 
general  authority  to  stow  the  cargo  (l). 

Even  where  the  consequence  of  an  illegality  in  the  per- 
formance of  the  voyage  was  the  condemnation  of  the  ship 
for  a  breach  of  the  Pacific  Islanders  Protection  Act,  1872 
(35  &  36  Vict.  0.  19),  it  was  held  that  an  insurance  by  the 

(»)  Mar.  InB.  Act,  s.  41  ;  Farmer-  Q.  B.  162.     See  also  Hobbs  v.  Hen- 

V.  Legg  (1797),  7  T.  R.  186  ;  Car-  ning  (1865),  17  C.  B.  N.  S.  791 ;  34 

stairst).Allnutt(1813),  3Camp.  497;  L.  J.  0.  P.  117.     Law  ii.  Holling- 

Metcalfe  v.  Parry  (1814),  4  Camp.  worth  (1797),  7  T.  R.  J60,  is  not 

125  ;  Cunard  v.  Hyde  (1868),  E.  B.  &  consistent  with  the  later  decisions; 

E.  670  ;  27  L.  J.  Q.  B.  408  ;  Canard  see  ante,  ^  703,  704. 

V.  Hyde  (1859),  2  E.  &  E.   1  ;    29  {j)  Cunard  ».  Hyde  (1858),  supra. 

L.  J.  Q.  B.  6  I  Dudgeon  v.  Pem-  (A)  Dudgeon  v.  Pembroke,  supra. 

broke  (1874),  L.  E.  9  Q.  B.  681  ;  [l)  "Wilson  v.  RanHn,  supra, 
Wilson  V.  Rankin  (1866),  L.  R,   \ 
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innocent  shipowner  was  not  void,  and  that  he  could  recover    Sect.  745. 
as  for  a  loss  by  barratry  {m). 

746.  Besides  the  Acts  of  trade  and  navigation  already  Treaties  of 
referred  to,  our  commercial  intercourse  with  different  states  ^^f the 
is  mainly  regulated  by  commercial  treaties,  which  have  at  Jaw  of  the 
different  times  been  entered  into  between  our  own  country 

and  the  principal  maritime  states  of  Europe  and  America.' ;2 
"  Every  treaty,"  says  Lord  StoweU,  "  is  part  of  the  private 
law  of  each  of  the  countries  which  are  parties  to  it,  and  is  as 
binding  on  the  subjects  of  each  as  any  part  of  their  own 
municipal  laws"  («).  Consequently,  aU  insurances  on  ships 
or  goods,  navigated  or  conveyed  contrary  to  the  provisions  of 
any  commercial  treaty  subsisting  between  our  own  country 
and  any  foreign  state,  are  inoperative  and  void,  on  the  same 
principle  as  those  effected  on  trading  adventures  which  con- 
travene the  positive  prohibitions  of  our  own  statutes  (o). 

747.  It  is  where  the  Acts  of  Parliament  or  treaty  regula-  Enaotments 

for  a  collateral 
tions  form  part  of  the   general   commercial  policy  of  the  purpose  do 

empire  that  a  violation  of  their  provisions  renders  illegal  the  insurance, 
traffic  or  voyage,  and  avoids  the  insurances  which  are  carried 
on  or  effected  in  contravention  of  their  terms.  The  same 
consequences,  it  has  been  held,  do  not  necessarily  follow  from 
the  violation  of  Acts  of  Parliament,  which,  though  connected 
with  the  trade  and  navigation  of  the  country,  are  yet  passed 
for  a  collateral  purpose.  Thus  the  want  of  a  written  agree- 
ment with  the  crew,  in  the  form  and  of  the  contents  required 
by  the  Merchant  Seamen's  Act  (5  &  6  Will.  4,  o.  19),  was 
held  not  to  render  a  voyage  illegal,  and  consequently  an 
insurance  thereon  void  (p),  nor  the  ship  unseaworthy  {q). 


(m)  Australasian  Ins.  Co.  v.  Jack-  (1799),  1  B.  &  P.  430 ;  and  Bird  v. 

son  (1876),  33  L.  T.  N.  S.  286.  Appleton  (1800),  8  T.  R.  662. 

(«)  In  the  case   of    the  Eenrom  [p]  Eedmond  v.  Smith  (1844),  7 

(1799),  2  C.  Eob.  1;  6.  M.  &  Gr.  467. 

(o)  See  Wilson  v.  Marryatt  (1798),  (?)  Per  Tindal,  0.  J.,  and  Colt- 

8  T.  K.  31 ;  8.   C.  in  the  Ex.  Oh.  man,  J.,  7  M.  &  Gr.  474,  475. 

3n? 
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Illegality 
under  the 
Convoy  Acts, 


Sect.  748.  748.  During  the  great  maritime  wars  arising  out  of  the 
French  Revolution  our  goyernment  passed  two  Acts,  one  in 
1797  (r),  and  a  second,  re-enacting  the  former,  on  the  renewal 
of  the  war,  in  1802  (s),  with  a  view  of  compelling  all  ships 
not  expressly  excepted  in  the  Act  to  sail  with  convoy,  it 
having  been  found  that,  owing  to  their  neglect  to  do  so,  our 
trade  and  shipping  had  suffered  to  a  very  considerable  extent. 
These  Acts,  having  been  only  passed  to  continue  in  force 
during  the  hostilities  then  existing,  expired,  the  first  on  the 
ratification  of  the  Peace  of  Amiens,  and  the  second  on  the 
termination  of  the  war  in  1814.  Sections  3  and  4  of  the 
earlier  Act  imposed  penalties  for  infringements,  and  expressly 
provided  that  in  such  case  the  insurance  should  be  void  and 
the  premium  not  recoverable  back. 


Illegality 
under  other 
occasional 
statutes. 


Johnston  ». 
Sutton. 


Parkin  v. 
Dick. 


749.  Even  in  the  absence  of  a  provision  specially  avoiding 
the  insurance,  a  policy  on  any  subject  for  a  voyage  or 
trading,  contravening  the  terms  of  occasional  Acts  of  Par- 
liament, is  void. 

Thus,  where  during  the  first  American  war  an  Act  was 
passed  expressly  prohibiting  all  trading  with  the  province  of 
New  York  except  in  provisions  for  the  use  of  the  British 
forces,  and  then  only  provided  a  licence  were  produced 
authorizing  their  export,  an  insurance  effected  on  unlicensed 
goods  on  board  a  British  ship,  intended  for  the  New  York 
market,  was  held  illegal  and  void  under  this  statute,  although 
the  commander  of  the  forces  had  by  proclamation  (im- 
authorized,  however,  by  the  statute)  allowed  the  entry  into 
New  York  of  such  unlicensed  goods  (t). 

Where,  during  the  French  war,  an  Act  had  been  passed 
empowering  his  Majesty  to  prohibit  the  exportation  of  all 
naval  stores  without  a  licence,  and  an  Order  of  Council  was 
accordingly  made,  in  which  such  exportation  was  prohibited 
under  penalty  of  forfeiting  the  goods  themselves  and  treble 


(r)  38  Geo.  3,  o.  76.  Dougl.  264. 

(s)  43  Geo.  3,  o.  67.  u.  5  (1776). 

{t)  Johnston  v.  Sutton   (1779),    1 


The  Act  was  16  Geo.  3, 
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their  value ;  it  was  held  that  a  policy  effected  "  on  goods  to  Sect.  749. 
be  thereafter  specified  "  for  an  outward  voyage  was  rendered 
wholly  void  by  the  assured  including  in  the  specification 
afterwards  made  up  by  him  some  goods,  the  exportation  of 
which  was  prohibited  by  this  Order  in  Council,  he  having 
obtained  no  licence  authorizing  their  exportation  (u). 

Lord  Ellenborough  in  this  case  declared  that,  although  the 
prohibited  goods  formed  an  exceedingly  small  portion  of  the 
whole  venture,  yet,  as  the  whole  was  sought  to  be  covered  by 
one  entire  contract  of  insurance,  such  contract  was  entirely 
vitiated.  "  I  have  no  scales,"  said  his  Lordship,  "  to  weigh 
degrees  of  illegality  "  (w) . 

750.  In  these  cases  no  licence  at  aU  had  been  procured  for  Sems,  where  a 
the  exportation  of  the  prohibited  goods,  and  all  were  insured  been  obtained. 
under  one  policy ;  where,  however,  such  licence  had  been 
obtained  by  the  assured,  the  policy  of  insurance  was  held 
valid,  notwithstanding  prohibited  goods  of  other  persons  had 
been  put  on  board  the  same  ship,  but  not  covered  by  the  same 
policy  («).  In  another  case,  where  the  assured  had  shipped 
more  prohibited  goods  than  the  licence  authorized,  the  insur- 
ance was  held  good  as  to  those  prohibited  goods  protected  by 
the  licence,  and  void  as  to  the  excess  (y). 

In  a  later  case,  before  Lord  Tenterden  in  the  King's  Bench,  Informality 

„         .  ,.,.  ...  in  performing 

an    informality  m   performmg   the    conditions   on  which  a  conditions  of 
licence  for  exporting  gunpowder  had  been  granted  was  held  yiyates  the 
to   vitiate   the    entire    insurance    on   a    general    cargo,    all  f^^^ 
belonging  to  the  same  owner,  and  of  which  the  gunpowder 
exported  under  the  licence  formed  part  (2).     The  ground  of 
this  decision  was  that  the  informality  in  question  rendered 

(«)  Parkin  v.  Dick  (1809),  2  Camp.  [w)  2  Camp.  222. 

221;  S.  C.  11  East,  602.     Contrast  [x)  Pieeohell  v.  Allnutt  (1813),  4 

Hagedom  v.  Bazett  (1813),  2  M.  &  Taunt.  792. 

S.  100,  where,  although  goods  were  [y]  Keir  v.  Andrade  (1816),  6 
included  in  one  policy,  yet  as  they  in  Taunt.  498.  See  also  Butter  v.  All- 
fact  belonged  to  different  owners,  nutt  (1816),  1  Stark.  222;  ShifiEner 
only  one  of  whom  was  an  enemy,  the  v.  Gordon  (1810),  12  East,  296. 
insurance  was  held  to  be  valid  except  («)  Camelo  v.  Britten  (1820),  4  B. 
as  to  the  enemy's  parcel.  &  Aid.  184. 
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Sect.  750. 


Gibson  v. 
Service. 


the  licence  wholly  void,  so  that  the  case  stood  on  the  same 
ground  as  though  no  licence  at  all  had  been  procured,  and 
therefore  fell  within  the  general  principle  established  in  the 
case  of  Parkin  v.  Dick. 

The  following  curious  case  shows  the  extent  to  which  this 
principle  has  been  carried  by  the  English  Courts : — A  British 
ship  had  been  permitted  to  take  out  a  cargo  of  arms  and 
gunpowder,  on  giving  a  bond,  as  required  by  law  (a),  that 
the  same  should  be  expended  in  trade  on  the  coast  of  Africa, 
whither  she  was  bound.  An  American  ship,  in  pursuance  of 
a  previous  agreement  made  before  she  sailed,  met  her  in  the 
river  Congo  in  order  to  take  the  arms  and  gunpowder  out  of 
her  there  and  carry  them  to  America.  In  order  to  protect 
this  enterprise  an  insurance  was  effected  on  the  American 
ship  "  at  and  from  the  river  Congo  to  Charleston  "  :  it  was 
held,  that  this  insurance  was  illegal  and  void,  on  the  ground 
that  the  American  ship  was  at  the  river  Congo,  in  order  to 
violate  the  laws  of  the  country  where  the  contract  of  insurance 
was  made  and  sought  to  be  enforced  (J) . 


Voyage  legal 
in  fact  bnt 
not  in  tennB, 


'  751.  In  the  following  case  a  voyage  was  held  legal,  because 
justified  by  its  object,  though  contravening  the  strict  terms 
of  an  Order  in  Council : — Groods  were  insured  on  a  voyage 
"  from  London  to  Helmsberg  (a  Swedish  port),  the  Sound, 
and  Copenhagen,  all  or  either  "  :  the  ship  sailed  under  false 
clearances  for  the  Swedish  port,  but  with  a  real  destination 
for  Copenhagen,  all  intercourse  with  which  place  was  strictly 
prohibited  by  certain  Orders  in  Council  then  in  force ;  as, 
however,  it  was  proved,  to  the  satisfaction  of  the  jury,  that 
the  real  object  of  the  venture  was  to  carry  provisions  to  the 
British  armament,  then  supposed  to  be  at  Copenhagen,  and 
not  to  defeat  the  Order  in  Council  by  trading  with  the  enemy, 
the  Court  held  that  the  voyage  was  not  illegal ;  they  also 
held  that,  though  the  taking  out  a  clearance  for  a  place  to 


(o)  33  Geo.  3,  0.  2,  s.  i. 

(J)  Gibson    v.    Service    (18U),    6 


Taunt.  433;  1  Marshall's  B.  119; 
8.  C.  Gibson  v.  Mair  (1818),  ibid.  39. 
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wMch  it  was  not  intended  to  go  subjected  the  party  to  a    Sect.  751. 
penalty,  under  the  stat.  13  &  14  Car.  2,  c.  11,  s.  3,  yet  there 
was  nothing  in  the  Act,  on  the  principle  already  referred  to, 
to  make  the  voyage  illegal  (c). 

752.  The  sovereign  power  of  every  state  has  in  time  of  Voyages  in 
war  a  clear  right  to  establish,  by  proclamation  or  otherwise,  of  embargo. 
an  embargo  on  all  ships  in  any  port  of  its  dominions;  all 
insurances,  therefore,  effected  on  any  ships,  whether  the  pro- 
perty of  foreigners  or  subjects,  which  sail  in  contravention  of 

such  embargo  will  be  deemed  in  that  state  to  be  illegal  and 
void.  Thus,  where  the  British  Government  iu  time  of  war 
had  laid  an  embargo  on  all  ships  sailing  with  provisions  from 
any  port  in  Ireland,  an  insurance  effected  on  a  neutral 
(Venetian)  ship,  in  contravention  of  such  embargo,  was  on 
this  ground  held  void  (d). 

753.  It  is  generally  laid  down  by  writers  on  the  laws  of  Voyage  illegal 

r)  Af*  9iU  Rd 

war  that  the  object  of  every  belligerent  state  in  time  of  war  is  against  our 
to  inflict  on  the  enemy  all  the  mischief,  and  deprive  him  of  ^^^  ^°  °^' 
all  the  advantage,  which  the  law  of  nations  will  permit. 

As  one  of  the  main  sources  of  wealth  and  strength  to  every  insurances 
mercantile  state  consists  in  its  maritime  commerce,  the  law  of  prop^rty^void. 
nations  has  hitherto  permitted  each  belligerent  to  endeavour, 
by  every  effort,  to  impede  and  annihilate  such  commerce,  by 
destroying  or  making  prize  of  the  enemy's  ships  and  mer- 
chandise ;  and,  upon  the  same  principles,  the  municipal  or 
common  law  of  every  state  has  declared  all  insurances  by  its 
own  subjects  upon  such  ships  or  merchandise  to  be  void  (e). 

We  have  elsewhere  had  occasion  to  advert  to  the  course  of 
decisions  by  which  our  Courts  established  that  insurances  by 
or  on  behalf  of  alien  enemies  were  wholly  illegal  and  void  (/). 
We  have  seen  it  progressively  decided  that  aHen  enemies 
could  not  sue  on  such  contracts  in  our  Courts,  either  by  them- 

(c)  Atkinson  v.  Abbott  (1808),  1  («)  Cf.  Janson ». Driefontein Mines, 
Camp.  536;  (1809),  11  East,  135.            Ltd.,  [1902]  A.  C.  at  p.  499,  per 

(d)  Delmada  v.  Mottenx  (1785),  1      Lord  Davey. 

T.  E.  85,  n. ;  1  Park,  Ins.  605.  (/)  Ante,  Part  I.  Chap.  V. 
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Sect.  753.  selves  or  their  agents  {g) ;  that  such  insurances  were  in 
themselves  illegal,  and  therefore  that,  although  effected 
before  the  breaking  out  of  hostilities,  yet  they  could  not 
protect  an  enemy  against  the  consequences  of  British  capture 
after  war  had  broken  out  [h) ;  that  no  action,  consequently, 
could  be  maintained  upon  them,  even  after  the  restoration  of 
peace,  in  respect  of  such  loss,  or  any  other  that  had  taken 
place  during  hostilities  («') ;  although,  supposing  both  the 
policy  to  have  been  effected  and  the  loss  to  have  accrued 
before  the  commencement  of  hostilities,  the  right  of  the  alien 
enemy  to  sue  upon  such  policy  was  only  suspended  during 
the  continuance  of  war,  and  would  revive  upon  its  close  (/). 

Insurances  on       754.  In  the  decisions  just  referred  to  the  insurance  was 

with  the  generally  effected  on  behalf   of   enemies,  to   protect  their 

enemy  Toid.     property  during  war  from  liability  to  British  capture  or  other 

casualties :  in  these  we  are  now  to  consider  the  design  was  to 

protect  the  interest  of  British  subjects,  during  war,  in  trade 

carried  on  with  the  enemy  without  the  king's  licence.     The 

question,  therefore,  involved  in  them  was,  whether  trading 

with  the  enemy  during  war,  without  licence,  was  illegal  in 

British  subjects. 

Potts  V.  Bell.        The  question  came  before  the  Courts  of  common  law  in  the 

case  of  an  insurance  effected  by,  and  for,  a  British  subject  in 

time  of  war,  to  protect  his  interest  in  goods  purchased  by  his 

agent  of    an  enemy  in  the  enemy's    coimtry,  and   shipped 

thence  for  England  without  a  licence. 

The  Court  of  Common  Pleas  decided  that  this  insurance 
was  legal  {k)  ;  but  the  Court  of  King's  Bench,  after  two 
arguments,   first  by   common    lawyers  and  afterwards  by 

is)  Brandon  v.  Nesbitt  (1794),  6  East,  260,266;  Harman  ».  Kingston 

T.  R.  23 ;  Bristow  v.  Towers  (1794),  (1811),  3  Camp.  162;  Bolton ». Dobree 

Hid.  35.  (1808),  2  Camp.  163  ;   Hagedorn  v. 

[h)  Purtado  v.  Rogers  (1802),  3  B.  Bazett  (1813),  2  M.  &  S.  100 ;  Janson 

&  P.  191.  V.  Driefontein  Consolidated  Mines, 

(i)    Ibid.  ;    Brandon    v.    Curling  Ltd.,  [1902]  A.  0.  484. 
(1803),  4  East,  410;   Gamba  v.  Le  (A)  Bell  ei.  Gilson  (1798),  1  B.  &  P. 

Mesurier  (1803),  ibid.  407.  345. 

[j)  Flindt  V.   Waters  (1812),    16 
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civilians,  and  on  the  maturest  deliberation,  unanimously  held    Sect.  754. 
that  suoh  insurance  was  wholly  illegal  and  void  {l). 

This  case,  and  that  of  the  "Hoop,"  decided  by  Lord 
Stowell  in  the  Admiralty  Court  shortly  before  it,  have 
established  the  rule  that  all  trading  by  the  subjects  of  this 
coimtry  in  time  of  war,  without  a  licence,  with  the  subjects, 
to  the  country,  or  by  means  of  the  property,  of  the  enemy, 
is  wholly  illegal ;  and  all  insurance  to  protect  such  trading 
absolutely  void. 

755.  A  British  subject,  however,  domiciled  in  a  foreign  British  sub- 
coimtry  becomes,  we  have  seen  (m),  for  all  commercial  pur-  in  a  neutral 
poses,  the  subject  of  the  foreign  state  ;  and  he  may,  if  it  be  a  the*pri^eges 
neutral  state,  legally  trade  even  with  the  enemies  of  this  of  neutrality, 
country,  and  protect  suoh  trading  by  a  policy  effected  here  (w). 
He  may  effect   a  policy  on  trading   carried  on  in  a  way  Wilsons. 
which  would  be  illegal  for  a  British  subject,  but  is  legalized    ' 
by  treaty  for  the  subjects  of  the  neutral  country  in  which  he 
is  domiciled  (o). 

We  have  seen  elsewhere  {p)  that  if  a  neutral  or  a  British 
subject  continue  in  time  of  war  to  keep  up  a  trading  estab- 
lishment in  a  hostile  state,  all  his  property  connected  with 
such  hostile  firm  is  liable  to  British  seizure  as  enemy's 
property  {q).  There  seems  no  doubt  that  all  insui-ances 
effected  here  in  time  of  war  by  a  British  subject,  to  protect 
such  property,  would  be  held  wholly  illegal  and  void. 

Where  the  underwriter  intended  to  raise  the  objection  that  Objection 

the  insurance  was  void  because  effected  to  cover  a  trading  trading  with 

with  the  enemy,  it  was  held  that  he  must  take  such  objection  mustT™^ 

in  the  first  instance :  where  there  was  a  verdict  against  him,  ^?^^^  ^  ^^ 

first  metanoe. 

[I)  Potts  e.  BeU  (1800),   8  T.  E.  those  subjects  who  migrate  into  the 

548.  neutral  country ^^j-a«^«  bello.    The 

(w)  Ante,  §  93.  Dos    Hennanos    (1817),    2    Wheat. 

(n)  The  Danaous  (1802),  cited  in  S.  0.  E.  76. 

4  0.  Eob.   256  ;    BeU  «.  Eeid,  and  [p)  Ante,  §  97. 

BeU  V.  BuUer  (1812),    1   M.   &  S.  (j)  The  VigUantia  (1798),  1  C.  Eob. 

726.  1 ;  The  Portland  (1800),  3  0.  Eob. 

(o)  WUson  V.   Marryatt  (1798),   8  41. 
T.  K.  31.    This  does  not  apply  to 
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Sect.  756. 


The  ship 
must  have 
a  distinct 
hostile  desti- 
nation at 
time  of  loss 
to  make 
the  voyage 
illegal. 


the  Court  refused  to  grant  him  a  new  trial  in  order  to  avoid 
the  contract  on  this  ground  {r). 

756.  In  order  to  avoid  a  policy  on  the  ground  that  it  was 
intended  to  protect  a  voyage  to  a  hostile  port,  it  must  he 
clearly  made  out  that  the  ship  was  hound  for  a  distinct  hostile 
destination  at  the  time  of  loss.  Thus,  it  has  heen  held  that 
a  policy  "  to  any  port  or  ports  in  the  Baltic  "  was  legal, 
though  some  of  those  ports  were  hostile  to  this  country  and 
no  licence  had  been  obtained  ;  for  it  was  not  shown  that  the 
ship,  when  captured,  was  sailing  for  a  hostile  Baltic  port  («) . 


Insurance  on        757.  An.  insurance  on  goods  to  a  friendly  or  neutral  port, 
feSdent  in  a    there  to  be  delivered  to  a  neutral,  is  valid  though  the  neutral 

port  of  hostile  Jiimgelf  })q  resident  in  a  port  of  hostile  occupation  (t). 
occupation.  ^  x-  -  / 

When  such  During  the  unexampled  circumstances  of  the  great  war, 

neutral!^™^  when  Napoleon,  by  the  Berlin  and  Milan  decrees,  endeavoured 
to  exclude  English  commerce  from  all  the  ports  of  the  Con- 
tinent, our  Courts  were  frequently  called  upon  to  decide  as 
to  the  hostile  or  non-hostile  character  of  ports  which  were 
occupied  by  the  arms,  or  coerced  by  the  power,  of  the 
conqueror  who  aspired,  and  almost  attained,  to  an  universal 
empire  over  Europe. 

Our  Courts  were  naturally  desirous  not  to  defeat  any  con- 
tracts made  to  protect  British  trade  with  ports  so  situated, 
where  they  could  possibly  be  upheld  in  compliance  with  the 
known  rules  of  the  law  of  nations.  The  principle,  acc6rd- 
ingly,  upon  which  they  acted  with  respect  to  such  ports  was 
to  treat  them  as  neutral,  and,  consequently,  all  trading  to 
them  as  legal,  in  all  cases  where  they  still  preserved  the 
forms  of   an  independent  neutral  government,  though  the 


(r)  Gist  V.  Mason  (1786),  1  T.  E. 
84. 

(«)  Wright  V.  Welbie  (1819),  1 
Chitt.  49 ;  S.  F.  Anon.  iUd.  See 
also,  as  to  insurance  to  any  port  or 
ports  in  the  island  of  St.  Domingo, 
when  partly  in  poBsession  of  the 
French,  partly  of  King  Ohristophe, 


Johnson  v.  Greaves  (1810),  2  Taunt. 
344  ;  Blackburn  v.  Thompson  (1811), 
3  Camp.  61 ;  MuUer  v.  Thompson 
(1811),  2  Camp.  610,  per  Lord  EUen- 
borough. 

(<)  Bromley  v.  Heseltine  (1807),  1 
Oamp.  75. 
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enemy  might  have  such  a  body  of  troops  stationed  there  as    Sect.  757. 
effectively  to  exercise  the  real  powers  of  sovereignty. 

Thus,  although  there  was  an  overwhelming  Russian  force  Donaldson  t>. 
in  the  island  of  Corfu,  yet,  as  the  flag  of  the  Ionian  republic  Thompson, 
still  flew  in  its  ports,  and  the  republican  government  con- 
tinued to  appoint  a  port  admiral  and  receive  consuls  from 
foreign    states,   Lord    EUenborough  held    that   Corfu   was 
neutral  (m). 

Similarly,  while  Hamburg  was  in  the  military  occupation  Hagedom 
of  Davoust  with  an  overwhelming  French  force,  but  the  "'  ^^^' 
Senate  of  Hamburg  still  continued  in  the  full  exercise  of 
sovereign  civil  authority.  Lord  EUenborough  and  the 
Court  of  King's  Bench  held  that  merchants  domiciled  there 
were  neutrals ;  for  Hamburg,  having  still  the  forms  of  her 
own  government,  must  be  regarded  as  a  neutral  port  though 
under  hostile  occupation  («). 

So,  in  1811,  when  our  commerce  was  totally  excluded  from  Muller*. 
Prussia  under  the  Berlin  decree,  and  no  diplomatic  inter-  Thompson, 
course  subsisted  between  the  two  states.  Lord  EUenborough 
held  that,  in  the  absence  of  open  hostiUty,  Prussia  was  not  to 
be  considered  in  a  state  of  wax  with  this  country,  and  there- 
fore that  an  insurance  effected  on  the  property  of  a  British 
subject  shipped  hence  for  a  Prussian  port  was  not  illegal  (p). 

758.  It  is  for  the  government  of  the  country  to  determine  The  Courts 
in  what  relation  any  other  country  stands  towards  it.    Wher-  ^^  "^"^^mf 
ever  our  government,  in  the  course  of  the  great  war,  by  Order  ™ent. 
in  Council,  Proclamation,  or  other  act  of  supreme  authority, 
declared  any  ports  in  the  colonial  or  other  possessions  of  the 
enemy  not  to  be  hostUe,  or  when  such  order,  &c.,  though 
issued  for  another  purpose,  contained  a  recognition  that  there 
were  such  non-hostUe  ports,  a  trading  with  such  ports,  though 
not  directly  sanctioned  or  permitted  by  the  Order,  was  held 
to   be  legal  without  a  Uoence,  and  insurances   effected  to 


(m)  Donaldsons.  Thompson  (1808),       &  S.  450. 
1  Camp.  429.  W  Muller  v.  Thompson  (1811),  2 

{x)  Hagedom  v.  Bell  (1813i,  1  M.       Camp.  610. 
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Sect.  758. 


The  govem- 
ment  may 
license 
trading  with 
the  enemy. 


protect  such  trading  were  upheld  as  valid.  This  principle 
was  illustrated  by  decisions  of  the  Courts  with  regard  to 
those  ports  in  the  island  of  St.  Domingo  in  possession  of 
King  Christophe,  then  in  a  state  of  rebeUion  against  our 
enemies  the  French ;  and  it  was  held  on  more  than  one  occa- 
sion, that  trading  between  this  country  and  such  ports  was 
valid  without  any  hoence  (2). 

The  executive  power  of  the  state,  being  the  sole  and 
supreme  arbiter  of  all  questions  relating  to  peace  and  war, 
may  grant  to  any  such  of  its  subjects  as  it  pleases  any 
privilege  or  licence  to  trade  with  the  enemy,  or  to  hostile 
ports,  on  any  terms  and  for  any  period  that  may  appear 
expedient  («). 


Illegality 
under  the  law 
of  nations. 
Neutrality 
generally. 


759.  A  neutral  state  is  one  which,  on  the  breaking  out  of 
war  between  any  two  or  more  Powers,  continues  in  a  state  of 
peace,  and  wholly  abstains  from  taking  any  part  in  the 
hostilities  of  the  belligerents  (b) . 

Such  is  the  definition  generally  given  of  neutrality  by  the 
writers  upon  public  law.  The  state  of  neutrality,  in  their 
view  of  it,  rather  imports  the  duty  which  a  neutral  owes  to 
the  belligerents  than  the  relative  situation  in  which  either  of 
the  belligerents  may  choose  to  place  the  neutral  state.  But  it 
must  not  be  forgotten  that  it  belongs  to  every  state  to  pro- 
nounce upon  the  continuance  either  of  amity,  hostility,  or 
neutrality  as  between  itself,  and  any  other  state  ;  and  conse- 
quently there  is  no  doubt  that  either  belligerent  may  con- 
tinue for  his  own  purposes  to  treat  any  state  as  neutral,  long 
after  such  state  has  ceased  to  observe  towards  him  a  strictly 
neutral  conduct.  Nations  are  not  bound  to  take  up  every 
cause  of  just  offence,  nor  are  they  of  necessity  to  be  considered 


(z)  Johnson  v.  Greaves  (1810),   2      11.  Touray  (1813),  1  M.  &  S.  217; 


Taunt.  344  ;  Blackburn  v.  Thompson 
(1811),  3  Camp.  61 ;  see  also  AtHn- 
eon  V.  Abhott  (1809),  11  East,  135. 

(a)  Cf.  Vandyck  i>.  Whitmore 
(1801),  1  East,  476;  Sohroeder  ». 
Vaux  (1812),  15  East,  62  ;  Bobinson 


Ruoker  v.  Ansley  (1816),  5  M.  &  S. 
25. 

(J)  Azuni,  Diritto  Marittimo  dell' 
Europa,  Pt.  ii.  c.  1,  art.  2,  vol.  ii. 
pp.  11—18. 
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as  hostile  to  each  other,  if  there  be  a  sort  of  condonation  on  Sect.  759. 
the  one  side,  for  the  purpose  of  continuing  commerce  with  the 
other,  which  has  given  just  cause  of  offence.  The  term 
neutrality,  in  a  more  enlarged  sense,  may  be  extended  to 
signify  this  kind  of  permitted  relation  between  any  two  states, 
after  the  right  to  its  continuance  has  been  forfeited  by  one  of 
them  (c). 

760.  The  following  rules  embody  the  most  important  duties  Principal 
of  neutrality  according  to  our  Prize  Law.     Their  infringe-  neutrals, 
ment  renders  neutral  voyages  and  neutral  trading  illegal 
from  the  belligerent  point  of  view,  and  consequently,  in  the 
Courts  of  the  belligerent  state,  avoids  insurances  designed  to 
protect  them : — 

1.  Neutrals  must  not,  during  the  continuance  of  hostilities, 
furnish  the  enemy  with  warlike  stores  or  other  articles  which 
are  directly  ancillary  to  warlike  purposes,  and  which  are 
generally  denominated  contraband  of  war  {d). 

2.  Neutrals  must  not  engage  in  voyages  or  carry  on  traffic 
in  violation  of  blockades,  established  by  a  belligerent  state 
and  maintained  with  an  effective  force. 

3.  Neutral  states  must  not,  in  time  of  war,  engage  in  the 
privileged  colonial  or  coasting  trade  of  the  enemy,  which  in 
time  of  peace  was  not  open  to  them,  but  solely  confined  to  the 
subjects  of  the  enemy  state. 

4.  All  neutral  ships  are  liable  in  time  of  war  to  be  searched 
by  belligerent  cruisers,  in  order  to  ascertain  their  national 
character  and  whether  they  are  carrying  on  any  traffic  pro- 
hibited by  the  laws  of  war. 

(c)  See  the  judgment  of  Lord  carriage  of  despatches  for  a,  belli- 
EHenborough  in  Hagedorn  v.  Bell  gerent  may  also,  unless  done  inno- 
(1813),  1  M.  &  S.  450,  459.  oently,  be  a  violation  of  the  duty  of 

(d)  A  fortiori,  a  neutral  vessel  neutrality  and  involve  the  condemna- 
acting  as  a  transport  in  the  service  tion  of  the  vessel.  See  The  Atalanta 
of  a  belligerent  commits  a  breach  of  (1807),  6  C.  Rob.  440  ;  The  Carolina 
the  duty  of  neutrality,  for  which  she  (1807),  il/id.  461 ;  The  Madison  (1810), 
is  liable  to  condemnation.  See  The  Edw.  Adm.  R.  224  ;  The  Rapid 
Friendship  (1807),  6  C.  Rob.  420 ;  (1810),  ibid.  228. 

The  Orozembo  (1807),  ibid.  420.   The 
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Sect.  760.  5.  Enemy's  goods  are  not  protected  from  seizure  by  being 
carried  in  neutral  ships,  but  so  to  carry  them  is  no  violation 
of  neutrality,  and  imposes  no  forfeiture  on  the  rest  of  the 
venture  belonging  to  other  owners. 

This  fifth  rule  is  in  accordance  with  the  old-established 
law  of  nations ;  but  the  Declaration  of  Paris  has  introduced 
a  different  rule  among  the  Powers  that  have  adhered  thereto 
in  these  terms :  "  The  neutral  flag  covers  enemy's  goods, 
with  the  exception  of  contraband  of  war." 

In  the  case  of  a  war  between  foreign  states,  our  Courts  recog- 
nise the  rights  of  British  subjects  and  other  neutrals  to  carry 
on  their  trade  with  a  belligerent  (subject  to  the  other  belli- 
gerent's right  of  capture).  Consequently  the  carriage  of 
contraband  goods,  or  voyages  in  breach  of  blockade,  are  not 
considered  illegal  («) ;  and  it  necessarily  follows  that  insurances 
on  such  goods  or  voyages  are  not  illegal  (/).  If,  however, 
the  nature  of  the  risk  be  not  disclosed  to  the  underwriter,  he 
win  be  entitled  to  avoid  the  insurance  on  the  ground  of  con- 
cealment. 

We  will  consider  briefly  the  consequences  of  some  of  the 
more  important  breaches  of  neutral  duty,  as  far  as  they  bear 
on  the  validity  of  contracts  of  marine  insurance. 


761.  The  first  and  most  important  restriction  is  on  the 
supply  to  a  belligerent,  by  a  neutral,  of  articles  which  are  con- 


of  commerce  are  contraband  of  war  ? 

Ghrotius,  in  a  classification  which  has  been  adopted  in  our 


InBurances 
on  artioles 
contraband 

wTat^artioles  traband  of  war.     The  natural  question  then  is.  What  articles 
are  con- 
traband. 
Classification 
of  Grotius. 


(«)  Ex  parte  Chavasse,  In  re 
Grazebrook,  per  Lord  'Westbury 
(186S),  34  L.  J.  Bank.  17  ;  The  Helen 
(1865),  L.  R.  1  A.  &  E.  1 ;  Caine  v. 
Palace  8.S.  Co.,  [1907]  1  K.  B.  at 
p.  679.  See  also  The  Santissima 
Trinidad  (1822),  7  Wheaton,  283, 
and  Kichardson  v.  Maine  Ins.  Co. 
(1809),  6  Mass.  102. 

(/)  Dner  maintains  (vol.  i.  p.  765) 


that  an  insurance  effected  in  a  neutral 
country  on  a  voyage  to  a  blockaded 
port  is  illegal,  and  relies  on  Harratt 
1-.  Wise  (1829),  9  B.  &  Cr.  712  ; 
Naylor  v.  Taylor  (1829),  ibid.  715  ; 
and  Medeiros  v.  Hill  (1832),  8  Bing. 
231.  These  eases  are,  however,  in- 
conclusive, and  cannot  prevail  against 
the  later  authorities. 
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Prize  Law  and  that  of  the  United  States,  divided  all  articles  Sect.  761. 
of  commeroe,  with  reference  to  this  subject,  into  three 
classes: — (1)  Articles  such  as  arms  and  ammunition,  which 
are  of  use  in  war  only  {g)  ;  (2)  Articles  which  are  of  no  use 
in  war,  but  are  only  luxuries ;  (3)  Raw  materials  which  may 
be  wrought  up,  or  articles  which  may  be  used,  for  the 
purposes  of  war,  as  sailcloth,  timber,  pitch,  sulphur,  money, 
provisions,  ships,  &c.,  which  are  of  use  both  in  war  and  peace, 
and  hence  frequently  termed  articles  ancipitis  usus  {h). 

With  regard  to  the  two  former  classes  there  never  has  been 
any  doubt ;  the  instrumenta  belli,  which  form  the  first  class, 
have  always  been  held  contraband  of  war  ;  and  the  articles 
of  mere  luxury  never  («).  It  is  with  regard  to  the  third 
class,  or  articles  ancipitis  usus,  that  the  great  uncertainty  has 
prevailed;  neutral  states  having  uniformly  contended  in 
regard  to  these  articles  for  freedom  of  commerce,  while 
belligerents  have  insisted  on  the  rigour  of  war.  Attempts 
to  fix  a  settled  list  of  contraband  articles  were  never  so  futile 
as  at  present,  when  the  system  and  means  of  warfare  are  the 
subject  of  constant  change  (k). 

The  Armed  Neutrality  of  1780,  and  again  of  1801,  was  a  Claims  of 
confederation  of  the  northern  Powers,  headed  by  Russia,  the  Neutrality 
object  of  which  was  to  insist,  amongst  other  things,  that  no  °*  ^'^**'- 
articles  should  be  deemed  contraband  of  war,  except  those 
which  were  actually  wrought  up  into  the  form  of  instruments 
of  ofEensive  or  defensive  warfare  [l). 

{g)  See  also  Azuni,  Oggetti   ohe  many  as  he  pleased :  I  would  refuse 

possono  immediatamente  servire  per  him  vessels  of  war,  but  not  pleasure 

la  guerra,  Diritto  Marittimo,  c.  iii.  yachts  or  state  barges."     Cited  by 

art.  2,  vol.  ii.  p.  181.  Grotius,  ibid. 

(A)  G-rotius,  De  Jiire  Belli,  lib.  iii.  (A)  See  Azuni,  Diritto  Marittimo, 

0.  1    B.  V.  5  1.  0.   ii.    art.  6,  for   the  provisions  of 

(t)  Seneca  thus  illustrates  what.are  treaties  on  this  subject,  anterior  to  the 
meant  by  articles  of  luxury:— "I  I^ench  Revolution.  It  is  the  prao- 
would  not  send  my  enemy  gold  or  tice  of  many  states,  on  the  outbreak 
silver  to  pay  his  forces  with,  but  I  of  hostilities  in  which  they  are  en- 
would  allow  him  to  have  silks  or  gaged,  to  issue  proclamations  speoi- 
marbles  at  his  pleasure:  he  should  fying  the  articles  which  they  will 
not  import  soldiers  or  arms,  but  treat  as  contraband, 
buffoons  or  musical  instruments  as  [l]    2  Azimi,  Diritto  Marittimo, 
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Sect.  762. 

Aiticles 
cmcipitis  usua, 
when  oon- 
tiaband. 

The  great 
question  is, 
for  what 
object  are 
articles 
ancipitis  usus 
destined  P 
The  best 
practical  test 
of  this  ques- 
tion is  the 
nature  of  the 
port  to  which 
they  are  sent. 


762.  Some  articles  ancipitis  usus,  which  are  in  their  nature 
peculiarly  serviceable  in  warfare,  e.g.,  materials  directly 
used  for  shipbuilding,  have  invariably  been  held  to  be 
contraband. 

The  criterion  whereby  to  determine  whether  other  articles 
ancipitis  usus  are  contraband  or  not  is  the  object  for  which 
they  are  destined — whether  for  the  ordinary  uses  of  life,  or 
for  military  use  P  If  the  former,  they  are  not  contraband ; 
if  the  latter,  they  are.  The  nature  of  the  port  to  which  they 
were  sent  used  to  be  considered  the  best  practical  test  of  this 
question.  If  the  port  were  a  general  commercial  one,  it  was 
presumed  that  the  articles  were  going  for  civil  use,  though 
occasionally  a  ship  of  war  might  be  constructed  in  that  port ; 
but  if  the  great  predominating  character  of  the  port,  like 
Brest  in  France,  or  Portsmouth  in  England,  were  that  of  a 
port  of  naval  equipment,  it  was  presumed  that  the  articles 
were  going  for  military  use,  though  it  was  possible  they 
might  have  been  applied  to  civil  consumption  (m).  This  test 
has,  however,  lost  much  of  its  worth  in  this  age  of  railway 
conveyance,  when  in  most  civilised  countries  goods  can  easily 
be  transported  by  land  from  one  place  to  another  («). 


0.  ii.  art.  5,  pp.  131,  137.  The 
Powers  that  acceded  to  the  Armed 
Neutrality  in  1780  were  Russia, 
Sweden,  Denmark,  Prussia,  Holland, 
I^auce,  Spain,  Portugal,  Naples,  and 
the  United  States.  The  principles  of 
the  armed  confederacy  were  aban- 
doned in  1793  by  the  naval  Powers 
of  Europe  ;  in  1801  they  were 
attempted  to  be  reviTed,  but  the 
attempt  was  immediately  repressed 
by  England,  and  in  the  course  of  that 
year  finally  abandoned  :  1  Kent, 
Com.  126,  127. 

(m)  The  Jonge  Margaretha  (1799), 
1  0.  Rob.  189 ;  see  also  The  Neptunus 
(1800),  3  C.  Rob.  108. 

{«)  In  the  Zelden  Rust  (1805),  6 
C.  Rob.  93,  Lord  Stowell  condemned 
cheese  going  to  Corunna,  on  account 
of  the  proximity  of  that  port  to  the 


naval  port  Ferrol  in  the  same  bay, 
and  the  impossibility  of  preventing 
the  cheese  from  being  immediately 
conveyed  to  the  latter  port,  if  allowed 
to  enter  the  bay.  It  is  submitted 
that  the  condemnation  of  an  article 
ancipitis  usus  may  be  justifiable  when 
its  destination  is  a  port  having  com- 
munication by  railway  with  the  seat 
of  war,  the  degree  of  usefulness  of  the 
article  for  warlike  purposes,  and  the 
probability  of  its  being  used  for  such 
purposes  being  also  taken  into  con- 
sideration. But  Professor  Holland's 
official  Admiralty  Manual  of  Naval 
Prize  Laws  shows  that  in  1888  the 
British  government  had  no  intention  to 
extend  the  right  of  capture  to  articles 
(meipitia  mus  going  elsewhere  than  to 
a  naval  port.  The  Manual  contains 
a  long  list  of  contraband  articles. 
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763.  Ships,  naval  stores,  timber,  and  all  other  naaterials    Sect.  763. 
which  serve  directly  for  the  purposes  of  shipbuilding,  have  Enumeration 
generally  been  held  to  be  contraband  of  war,  unless  excepted  held^be 
by  particular  treaties  (o).  contraband 

Sail-cloth  was  held  to  be  universally  contraband,  even 
when  destined  to  ports  of  mere  mercantile  naval  equipment  {p) . 
Tallow  was  held  not  to  be  contraband  unless  destined  for  a 
port,  such  as  Brest,  of  mere  hostile  equipment  {p).  Cordage, 
generally  speaking,  was  held  to  be  contraband ;  and  so  were 
anchors  and  all  other  armamenta  nam{q).  Sulphur  and 
saltpetre,  as  being  main  ingredients  of  gunpowder,  have  been 
almost  invariably  regarded  as  contraband,  and  were  admitted 
to  be  so  even  by  the  terms  of  the  Armed  Neutrality  {r). 
Tar,  pitch,  and  hemp  were  held  contraband  by  our  Courts  of 
Admiralty  in  the  last  French  war  (s). 

Provisions,  generally  speaking,  are  not  contraband,  espe-  Provisions, 
cially  if  they  are  the  produce  of  the  country  which  exports 
them,  unless  they  are  directly  sent  for  the  supply  of  a 
military  force  or  in  relief  of  besieged  or  blockaded  places  (t). 
In  the  last  war  with  France  the  National  Convention, 
threatened  with  famine,  by  a  law  of  9th  May,  1793,  decreed 
that  neutral  vessels  laden  with  provisions  destined  to  an 
enemy's  port  should  be  arrested  and  carried  into  France; 
and  England  by  way  of  reprisals  on  the  8th  of  June,  1793, 

(o)  See  Rutherforth,  Ins.  lib.  i.  art.  5,  vol.  u.  pp.  137,  138.     In  the 

0.    9.      In    the    eommereial   treaty  late  war  Russia  even  declared  raw 

between    England  and  the  United  cotton  to  be  contraband,  ostensibly 

States,  A.D.  1794,  an  exception  was  on  the  ground  that  it  might  be  used 

made  in  favour  of  unwrought  iron  in  the  manufacture  of  explosives, 
and  fir  planks,  all  other  materials  (s)  The  Twee  Juffroweu  (1802),  4 

used  in  shipbuilding  being  declared  C.  Rob.  242 ;  The  Maria  (1799),  1  C. 

contraband.     See  also  Vattel,  liv.  iii.  Rob.  340,  372.    Pitch,  tar  and  hemp, 

c.  7   s.  112.     In  the  recent  war  with  the  produce  of  neutral  states,  owned 

Japan,  Russia  declared  materials  for  by   their   subjects    and    carried    in 

railway  construction  to  be  contra-  neutral  ships,  were,  however,  held  to 

band,  while  Japan  treated  them  as  be  subject  to  the  right  of  pre-emption 

conditional  contraband.  only,  instead  of  confiscation,  or  were 

(p)  The  NeptunuB,  supra.  even  restored  :    idid,  ;   The  Apollo 

(?)  The  Jonge  Margaietha  (1799),  (1802),  4  C.  Rob.  158. 
1  0  Bob.  194.  (*)  1   Kent,  Com.   135,  collecting 

(»•)  Azuni,  Diritto  Marittimo,  o.  U.  the  authorities. 
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Sect.  763.  ordered  a  similar  detention  of  all  neutral  vessels  going  to 
France  and  laden  with  com,  meal  or  flour,  and  the  exercise 
of  a  right  of  pre-emption  as  to  the  cargoes  unless  security 
was  given  that  they  should  not  be  taken  to  a  hostile  country. 
The  British  Order  and  a  similar  Order  in  1795  were, 
however,  soon  withdrawn  (u).  The  law  of  nations  in  relation 
to  this  subject  was  declared  by  Sir  W.  Scott  to  be  that 
provisions  ai'e  not  generally  contraband,  but  may  become  so 
under  circumstances  arising  out  of  the  particular  situation  of 
the  war,  or  the  condition  of  the  parties  engaged  in  it  (v). 

Goal  being  used  for  a  great  number  of  innocent  purposes  is 
in  its  nature  an  article  ancipitis  usus,  and  although  no  English 
Prize  Court  has  yet  been  called  upon  to  decide  as  to  its 
quality,  the  declarations  of  British  governments  show  an 
intention  to  consider  it  contraband  or  not  according  to 
circumstances.  The  supply  of  coal  is  such  an  important 
factor  in  naval  warfare,  that  controversies  have  several  times 
arisen  on  the  subject  (w). 

Contraband  articles  are  said  to  be  of  an  infectious  nature, 
contaminating  whatever  of  the  cargo  and  of  the  ship  belongs 
to  the  same  owner,  so  as  to  render  them  liable  to  seizure  and 


Coal. 


Contraband 
is  of  an 
infectious 
nature. 


(m)  See  Wheaton's  History  of  the 
La*  of  Nations,  373—380. 

(v)  The  Jonge  Margaretha  (1799), 
1  C.  Rob.  189,  193.  See  1  Kent, 
Com.  137.  The  Courts  of  the  United 
States  have  very  generally  adopted 
the  principles  and  followed  the  deci- 
sions of  Lord  Stowell  on  questions 
of  prize,  contraband,  &c.  In  the 
Franco-Chinese  War  of  1885,  France 
asserted  the  principle  that  it  is  lawful 
to  reduce  an  enemy  by  famine  (a 
principle  put  forward  by  her  enemies 
in  1793,  and  in  theory  then  main- 
tained by  England),  and  declared 
rice  to  be  contraband  of  war.  The 
British  Grovemment  protested  against 
this  attempt  to  treat  provisions  in- 
discriminately as  contraband ;  but  the 
early  close  of  the  war  left  the  ques- 


tion unsettled  (see  Pari.  Papers, 
France,  I.  1885).  In  the  recent  war 
with  Japan,  Russia  at  first  declared 
provisions  to  be  absolutely  contra- 
band, but  afterwards,  in  consequence 
of  the  strong  representations  of  neu- 
tral governments,  agreed  to  regard 
them  as  only  conditional  contraband. 
(w)  See  Hansard,  3rdSer.  vol.  203, 
p.  1093  ;  Pari.  Debates,  4th  Ser. 
vol.  56,  p.  666.  In  Holland's  Manual 
of  Prize  Law,  coal  is  described  as  con- 
ditional contraband.  France  declared 
coal  not  to  be  contraband  in  1870, 
while  Prussia  strongly  maintained 
the  contrary.  In  the  late  war  be- 
tween Russia  and  Japan  the  former 
Power  declared  coal  tobe  contraband; 
the  latter  placed  it  in  the  list  of 
articles  conditionally  contraband. 
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confisoation.  In  ordinary  cases  the  only  loss  sustained  by  Sect.  763. 
the  shipowner  from  having  contraband  articles  on  board  is 
the  loss  of  freight  and  expenses,  unless  there  be  fraud  on  the 
part  of  the  ship  for  the  purpose  of  protecting  the  contraband 
articles  by  a  false  destination  or  false  papers,  which  will 
subject  the  ship  also  to  confiscation  («). 

764.  It  was  held  by  Lord  Stowell  that  the  question  of  Are  goods  on 

ill  1        •  J    •      n  I.  T.1-*  voyage  to  a 

contraband  cannot  arise,  except  m  the  case  or  goods  taken  m  neutral  port 
the  actual  prosecution  of  a  voyage  to  an  enemy's  port  («/) ;  tJabajTd'p 
and  there  is  no  instance,  in  the  English  prize  cases,  of  goods 
being  condemned  which  were  at  the  time  of  seizure  on  their 
way  to  a  neutral  port.  The  conditions  under  which  our  wars 
were  formerly  carried  on,  and  the  difficulties  of  land  transit, 
had  no  doubt  made  it  unnecessary  for  this  country  to  assert 
a  greater  right;  but  in  our  time,  especially  when  there  is 
communication  by  railway  between  the  neutral  port  and  the 


{x)  The  Stadt  Embden  (1798),  1 
C.  Rob.  26 ;  The  Jonge  Tobias  (1799), 
Hid.  329  ;  The  Mercnrius  (1799), 
ibid.  288  ;  The  Franklin  (1801),  3 
id.  217  ;  The  Edward  (1801),  4  id. 
68  ;  The  Ranger  (1805),  6  id.  125. 
These  cases  establish  the  rule  as  stated 
in  the  text ;  of  course  this  rule  is 
liable  to  modification  by  treaties. 
Thus,  in  the  commercial  treaties  of 
the  United  States  with  the  new 
republics  of  South  America,  it  was 
stipulated  that  contraband  articles 
should  not  afEeot  the  rest  of  the 
cargo  or  the  vessel,  which  should  be 
left  free  to  the  owners :  1  Kent,  Com. 
143.  Mr.  Hall  lays  down  a  stricter 
rule  than  that  stated  in  the  text,  viz., 
that  if  the  owner  of  the  ship  is  privy 
to  the  carriage  of  the  contraband 
goods,  the  vessel  is  involved  in  their 
fate :  Int.  Law,  4th  ed.  §  247  ;  5th 
ed.  p.  667.  Some  support  for  this 
rule  is  afforded  by  Lord  Stowell's 
judgments  in  The  Jonge  Tobias, 
sitpra,  and  in  The  Neutralitet  (1801), 
3  C.  Rob.  295,  but  there  is  no  English 

3o 


case  in  which  a  vessel  has  been  con- 
demned in  the  absence  of  misconduct. 
The  rule  in  the  text  is  supported  by 
the  judgments  of  the  Supreme  Court 
in  Carrington  v.  Merchants'  Ins.  Co. 
(1834),  8  Peters,  495,  and  The  Ber- 
muda (1865),  3  Wallace,  514.  Several 
of  the  Continental  states  have  adopted 
rules  which  make  the  ship  liable  to 
forfeiture  when  a  certain  proportion 
of  the  cargo  is  contraband.  Thus, 
by  the  French  Prize  Law  the  ship  is 
condemned  when  two-thirds  in  value 
of  the  cargo  consist  of  contraband 
goods.  During  the  late  war  with 
Russia  the  Japanese  Prize  Courts 
applied  the  rule  laid  down  by  Mr. 
Hall,  and  the  Higher  Prize  Court 
maintained  the  rule  that  when  the 
object  of  the  voyage  is  the  trans- 
portation of  contraband  of  war,  the 
ship  is  liable  to  confiscation.  See 
the  judgments  in  Takahashi's  "Inter- 
national Law  applied  to  the  Russo- 
Japanese  War." 

(^)  The  Imina  (1800),  3  C.  Rob. 
167. 
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Sect.  764.  enemy's  country,  a  limitation  of  the  rigM  of  seizure  to  goods 
actually  on  their  way  to  an  enemy's  port  seems  quite  un- 
reasonable. On  principle,  the  proper  rule  ought  to  be  that 
all  goods  of  a  contraband  kind  which  are  intended  for  the 
use  of  the  enemy  in  the  operations  of  war  are  liable  to  seizure, 
and  this  is  the  rule  which  has  in  later  years  been  acted  upon 
by  the  Courts  of  other  countries  (s). 

In  The  PeterhofE,  the  Supreme  Court  of  the  United 
States  condemned  goods  of  a  contraband  kind  which  were  on 
a  voyage  during  the  Civil  War  to  Matamoras,  a  Mexican  town, 
whence  they  would  have  been  transported  across  the  river  to 
the  Confederate  States.  On  the  other  hand,  in  an  action  on 
a  policy  on  this  identical  voyage,  the  Court  of  Common  Pleas 
re-afiSrmed  the  rule  that  goods  on  a  voyage  to  a  neutral  port 
are  not  liable  to  be  condemned  as  contraband  {a) ;  but  the 
decision  was  explained  in  a  later  case  in  the  same  Court, 
also  on  a  policy  on  this  voyage,  as  relating  merely  to  a  ques- 
tion of  pleading,  and  the  Court  held  that  a  warranty  "  no 
contraband  "  was  broken  in  the  case  of  goods  going  to  Mata- 
moras with  an  ulterior  hostile  destination  (6).  During  the 
late  war  with  the  South  African  Republic,  moreover,  the 
British  naval  forces  were  instructed  to  search  vessels  bound 


(a)  By  the  Supreme  Court  of  the  (a)  Hobbs  v.  Henning  (1864),  17 
United  States  in  The  Commeroen  0.  B.  N.  S.  791 ;  34  L.  J.  C.  P.  117. 
(1816),  IWheaton,  382;  The  Spring-  (4)  Seymour  v.  London  &  Provin- 
bok(1866),5WaUane,  1;  The  Peter-  oial  Mar.  Ins.  Co.  (1872),  41  L.J. 
hoff  (1866),  ibid.  28.  By  the  French  C.  P,  193.  See  also  Professor  "West- 
Prize  Court  during  the  Crimean  War,  lake's  remarks  on  Hobbs  v.  Henning, 
in  The  Vrow  Howina,  Oalvo,  Droit  Law  Quarterly  Reyiew,  vol.  xv. 
International,  4th  ed.  vol.  5,  s.  2767.  p.  24,  and  an  article  by  one  of  the 
By  the  Italian  Prize  Court  in  the  present  editors,  vol.  xxiii.  p.  199. 
Abyssinian  War,  in  The  Doelwyk:  Lord  Sto well's  rule  was  followed  in 
see  Ruys  v.  Royal  Exchange  Ass.  the  Manual  of  Naval  Prize  Law  of 
Corporation,  2  Com.  Cas.  201 ;  [1897]  1888,  but  was  repudiated  by  the 
2  Q.  B.  135.  The  decision  in  The  British  government  in  1900,  as  being 
Springbok  led  to  a  correspondence  inapplicable  to  the  circumstances  of 
between  the  British  and  American  the  war  in  South  Africa.  (See  Lord 
governments,  but  was  finally  ao-  Salisbury's  despatch.  No.  47,  in  the 
quiesced  in  by  the  former.  (See  correspondence  with  Germany,  Pari. 
Parliamentary  Papers,  1900,  Misoel-  Papers,  South  Africa,  1900,  No.  1.) 
Janeous,  No.  1.) 
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for  Delagoa  Bay  for  contraband  goods.  Several  neutral  Sect.  764. 
ships  were  brought  into  British  colonial  ports  on  suspicion  of 
carrying  such  goods,  but  none  of  these  seizures  led  to  pro- 
ceedings ia  the  Prize  Court  which  had  been  established  at  the 
beginning  of  the  war  (c).  It  is  very  improbable,  under  the 
circumstances  of  modern  warfare,  that  a  British  Prize  Court 
would  now  exempt  goods  of  a  contraband  kind,  intended  for 
the  use  of  an  enemy,  from  condemnation,  because  they  were 
seized  on  a  voyage  to  a  neutral  port. 

765.  Insurances  on  articles  contraband  of  war  are  wholly  Insurances  on 
void  in  the  country  of  the  hostile  belligerent,  and  incapable  void  in  the 
of  being  enforced  in  its  Courts  {d) .  coultry!"* 

If,  however,  the  policies  were  effected  by  or  for  neutrals  AiUer,  in  the 
and  sought  to  be  enforced  in  the  Court  of  a  neutral  state,  the  neutral  state, 
case,  as  we  have  seen  (e),  would  be  different.  The  contra- 
band articles,  indeed,  are  liable  to  seizure  and  confiscation  at 
the  hands  of  the  enemy ;  but  the  insurance  by  a  neutral  of 
articles  contraband  of  war  being  per  se  a  valid  contract,  may 
be  enforced  in  the  Courts  of  the  neutral  country,  provided 
the  nature  of  the  trade  and  of  the  goods  was  disclosed  to  the 
underwriter,  or  provided  there  be  just  ground,  from  the 
circumstances  of  the  trade  or  otherwise,  to  presume  that  he 
was  duly  informed  thereof  (/). 

The  term  "  contraband  of  war  "  implies  the  existence  of  Contraband 

trade  implies 
war.     A  policy,  therefore,  on  arms  and  ammunition  exported  a  state  of  war. 

from  Great  Britain  to  Madeira  in  the  dominions  of  Portugal 

in  time  of  peace,  was  held  vaM,  notwithstanding  a  clause  in 

(e)  The  only  case  actually  before  enemy.     The  judgments  are  printed 
the  Prize  Court  was  The  Mashoua  in  the  Journal  of  Comparative  Legis- 
(1900),  17  Cape  of  G-ood  Hope  Sup.  lation  for  August,  1900. 
Ct.   Rep.    129,    135,   in    which    the  (d)  1  Marshall,  Ins.  75  ;  see  Gib- 
Court  decided  (1)  that  enemy's  goods  son  «/.  Service  (1814),  5  Taunt.  433  ; 
on  a  British  ship  were  liable  to  con-  1  Marshall,  E..  119. 
demnation ;  (2)  that  the  ship,  whose  (e)  Ante,  9  760. 
master  had  instructions  to  proceed  to  (/)  3  Kent,  Com.  267.     There  is 
a  British  port  and  take  the  instruc-  a  possible  exception  in  the  case  of 
tions  of  the  authorities  there  as  to  the  adventures     unlawful     under     the 
disposal  of  the  goods,  was  not  liable  Foreign  Enlistment  Act. 
to  be  condemned  for  trading  with  the 
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Sect.  765.    our  treaty  of  1810  with  that  country  excepting  commerce  in 
articles  contraband  of  war  (g). 

Insurances  766.  It  is  an  invariable  principle  of  the  law  of  nations, 

violation  of  that  if  a  neutral  violates  a  blockade  by  carrying  supplies  to, 
^"  or  in  any  way  trading  with,  a  blockaded  port,  he  thereby 
renders  his  ship  and  cargo  liable  to  confiscation.  All  insur- 
ances, consequently,  on  voyages  or  trading  adventures  com- 
menced or  carried  out  with  a  fixed  purpose  of  violating,  or  in 
actual  violation  of,  the  laws  of  blockade,  are  incapable  of 
being  enforced  in  the  Courts  of  the  state  which  imposed  the 
blockade.  But,  as  we  have  already  seen  (h),  neither  the 
voyage  nor  any  contract  connected  with  it  is  illegal  (notwith- 
standing the  distinct  object  be  to  run  the  blockade),  except  in 
the  Courts  of  the  hostile  belligerent.  But  as  an  intention  to 
commit  a  breach  of  blockade  increases  the  risk,  it  vitiates  the 
poKcy,  unless  this  intention  was  known  to  the  underwriter  at 
the  time  when  the  policy  was  made. 

The  consequences  of  a  breach  of  blockade  being  highly 
penal,  the  law  of  nations  has  been  very  careful  to  determine 
this  point,  and  has  declared  that  it  can  only  take  place  under 
the  three  following  conditions : — 
Whatconsti-  First,  the  port  must  be  in  an  actual  state  of  effective 
of  blockade,  blockade,  and  such  fact  must  be  clearly  established  to  the 
satisfaction  of  the  Court. 

Secondly,  the  neutral  must  have  had  due  previous  notice 
of  the  existence  of  such  blockade. 

Thirdly,  he  must  have  been  guilty  of  some  distinct  act  of 
violation,  either  by  coming  into  or  out  of  the  port  with  a 
cargo  laden  after  the  commencement  of  the  blockade,  or  by 
setting  out,  after  knowledge  that  the  blockade  exists,  with  the 
intention  of  violating  it. 

Entry  into  767.  A  port  is  in  a  state  of  blockade  when  it  is  invested  bv 

port  must  be  i_         j!  i  rn  •       i 

dangerous.       a  number  01  vessels  sufficiently  near  the  port  to  make  the 

(if)  Wilbraham  v.  Wartnaby  (1830),  Lloyd  &  "Wels.  144. 
(h)  Ante,  §  760. 
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entry  evidently  dangerous  («).     If,  however,  the   attacking    Sect.  767. 

force  have  been  dispersed  by  storm,  the  commander  retaining 

the  purpose  of  returning  immediately  to  the  station,  and 

using  due  diligence  for  that  purpose,  this  does  not  amount  to 

a  suspension  of  the  blockade  (k).     But  if  the  blockade  be 

raised,  either  wholly  or  partially,  whether  by  the  coercion  of 

a  superior  force,  or  by  the  deliberate  act  of  the  belligerent 

state,  or  even  by  the  remissness  of  its  cruisers,  the  trade  of 

neutrals  ought  to  be  free  (1). 

A  blockade  is  properly  a  uniform  and  universal  exclusion 
of  all  vessels ;  if,  therefore,  some  vessels  are  permitted  to  pass, 
others  have  a  right  to  infer  that  the  blockade  is  raised,  and 
as  there  is  no  vaKd  blockade,  there  can  be  no  breach 
thereof  {m). 

768.  In  the  second  place,  it  is  absolutely  necessary  that  Neutral  must 

have  notice  of 

the  neutral  trader  shall  have  notice  of  the  blockade  before  his  the  blockade, 
ship  or  goods  can  be  confiscated  for  violating  it.  It  is  imma- 
terial in  what  way  he  comes  to  the  knowledge  of  the  blockade ; 
if  it  actually  exists,  and  he  has  knowledge  of  it,  he  violates  it 
at  his  peril.  Even  where  he  may  not  have  actual  knowledge 
of  it,  yet,  if  it  have  been  notified  to  his  government  by  the 
blockading  Power,  he  will  not  be  permitted  to  aver  ignorance 
of  it ;  for  notice  to  foreign  governments  is  held  to  be  notice 
to  all  their  subjects,  to  whom  it  is  their  duty  to  communicate 
it  (w)  ;  nay,  it  was  even  held  in  one  case  by  Sir  W.  Scott  that 

U)  The  Merourius  (1798),  1  C.  Rob.  Supreme  Court  of  the  United  States 

67  ;    The  Betsey  (1798),   ibid.   93  ;  in  The  Olinda  Rodrigues  (1899),  67 

The  Stert  (1801),  4  C.  Eob.  68.     See  Davis  (174  V.  S.),  510. 

also  the  definition  given  in  the  con-  (*)  The  Frederick  Molke  (1798),  1 

vention  between  Great  Britain  and  C.  Eob.  86;  The  Columbia  (1799), 

Russia  on  17th  June,  1801  ;  1  Kent,  ibid.   154  ;  The  Hofinung  (1805),  6 

Com.  145.     The  4th  Article  of  the  C.  Rob.  112. 

Maritime  Declaration  of  the  Treaty  [l)  The  Hoffnung  (1805),  6  0.  Eob. 

of  Paris  of  1856  is  in  these  words :  112,  116. 

"  Blockades,  in  order  to  he  binding,  (m)  The  RoUa  (1807),  6  0.  Rob. 

must  be  effective,   that  is  to  say,  344. 

maintained  by  a  force  sufficient  reaUy  («)  The  Neptunus  (1799),  2  C.Rob, 

to  prevent  access  to  the  coast  of  the  110  ;  The  Adelaide  (1799),  ibid.  Ill ; 

enemy."     The  rule  that  a  blockade  see  also  The  Calypso  (1799),   ibid. 

must  be  eflective  was  affirmed  by  the  298. 
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Sect.  768.  a  notification  of  blockade  given  to  one  state  must  be  pre- 
sumed, after  a  reasonable  time,  to  have  reached  the  subjects 
of  neighbouring  states,  and  it  affects  them  with  the  know- 
ledge of  the  fact  (o). 

The  fixed  time,  however,  allowed  for  the  news  of  blockade 
to  reach  neutral  countries  is  not  the  sole  criterion  of  the  right 
to  enter  the  blockaded  port ;  but  it  may  be  submitted  as  a 
question  of  fact  to  the  jury  whether  the  captain  actually  had 
such  notice  or  not  {p). 

The  effect  of  this  notice  may  be  purged  by  subsequent 
information,  given  by  a  fleet  of  the  blockading  government, 
that  the  blockade  has  ceased,  although  such  information  may 
be  false  (^).  But  the  information  to  have  this  effect  must 
proceed  from  someone  on  whom  the  captain  would  be  justified 
in  relying.  Thus,  the  mistaken  permission  of  an  officer  of  a 
belligerent  cruiser,  not  forming  part  of  the  blockade  force,  to 
enter  a  port  of  whose  blockade  the  captain  had  notice,  was 
held  not  to  justify  him  in  so  entering  {r).  On  the  other 
hand,  it  will  not  be  a  violation  of  blockade  for  a  captain  to 
enter  or  clear  out  of  a  blockaded  port,  with  a  permission 
to  that  effect  from  the  commander  of  the  blockading 
squadron  (s). 


Effect  of 
notice  of 
cessation  of 
blockade. 


There  must 
be  an  inten- 
Qon  to  break 
the  blockade. 


769.  Thirdlyj  before  the  neutral  trader  can  forfeit  his 
neutrality  on  the  ground  of  a  breach  of  blockade,  he  must  be 
shown  to  have  had  an  intention  to  break  the  blockade,  and 
also  to  have  done  some  act  towards  putting  that  intention 
into  execution.     This  may  take  place  in  different  ways. 

The  most  obvious  act  of  violation  is  attempting  to  effect  an 
entrance  into  a  blockaded  place  in  defiance  of  the  investing 


(o)  The  Adelaide  (1799),  2  C.  Bob. 
111.  The  presumption  of  knowledge 
of  a  blockade  would  no  doubt  in  these 
days  of  rapid  communication  be  much 
greater  than  it  was  in  Lord  Stowell's 
time. 

[p)  Harratt  v.  Wise  (1829),  9  B. 
&  Cr.  712.    See  also  Winder  «.  Wise 


(1829;,  Danson  &  Lloyd,  238. 

(?)  The  Neptunus (1799),  2  0.  Rob. 
110. 

(r)  The  Courier  (1810),  1  Edw.  249. 

(«)  The  Juffrow  Maria  Sohroeder 
(1800),  3  0.  Rob.  147  ;  The  Vrow 
Barbara  (1799),  ibid.  158,  n. 
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squadron ;  but,  as  the  object  of  blockade  is  to  prevent  egress  Sect.  769. 
as  well  as  ingress,  the  attempt  to  force  a  way  out  of  a  block- 
aded port  is  no  less  a  violation  of  the  blockade  than  an 
attempt  to  enter  it,  and  if  done  knowingly  or  fraudulently 
will  subject  the  neutral  to  a  forfeiture  of  his  neutrality  and 
the  confiscation  of  the  ship  (t). 

If  the  cargo,  however,  has  been  bond  fide  purchased  or  Neutral 
laden   on    board    before   the   declaration   of    the  blockade,  blockaded 
the  neutral  will  be  allowed  to  come  out  of  port  with  it,  j°«(« /<fe^'^^° 

notwithstanding  the  blockade,  without  a  forfeiture  of  his  loaded  before 
"  '  declaration. 

neutrality  (m)  :  in  all  cases  a  vessel  that  has  entered  a  port 
before  notice  of  the  blockade  may  come  out  of  it  in  ballast 
after  such  notice  (x),  or  may  bring  away  with  her  the  cargo 
that  she  had  imported  before  notice  of  the  blockade,  and 
which  still  remains  on  board  of  her.  But  a  ship  purchased  at 
the  blockaded  port  after  the  declaration  of  blockade  cannot  be 
cleared  out  from  the  port  while  the  blockade  continues  (y) . 

It  is  not  a  violation  of  blockade  in  a  neutral  to  purchase  Overland 

transit  of 

goods  at  the  blockaded  port  and  transport  them  thence  over-  goods  to  or 
land  to  another  port  not  blockaded,  and  then  export  them  blockaded 
from  the  latter  port  (s)  ;  by  parity  of  reasoning,  it  is  not  a  ^°^  ?° 
breach  of  this  warranty  to  transport  goods  by  ioland  naviga- 
tion from  or  to  the  blockaded  port  (a). 

770.  To  constitute  a  breach  of  blockade,  it  is  not  in  every  Sailing  with 
case  necessary  that  there  should  be  a  positive  act  of  entry  blockade 
within  the  limits  of  the  blockade.     Where  the  captain  before  f^S'!^''  * 
sailing  has  either  impliedly  or  actually  had  notification  of  the 

(«)  The  Frederick  Molke  (1798),  1  («)  The  Frederick  Molke  (1798),  1 

C.  Eob.  86 ;  The  Neptunus  (1799),  C.  Eob.  86. 

ibid.  170  ;  The  Vrow  Judith  (1799),  (2/)  The  General  Hamilton  (1805), 

il,i^_  150.  6  0.  Eob.  61  ;  The  Vigilantia  (1805), 

(m)  The  Betsey  (1798),  1  0.  Eob.  ibid.  122. 

93  ;  The  Comet  (1808),  1  Edw.  32.  (z)  The  Ocean  (1801),  3  C.  Eob. 

The  general  practice  of  belligerents  297. 

is,  in  notifying  a  blockade,  to  aUow  {a)  The  Stert  (1801),  i  C.   Eob. 

a  certain  number  of  days  for  neutral  65  ;  The  Tonge  Pieter  (1801),  ibid. 

ships  to  complete  their  loading  and  79.    See  also  The  Peterhofl  (1866),  5 

leave  the  port.  WaQace,  28. 
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Sect.  770. 


Lingering 
near  a 
blockaded 
port  is  a 
breach  of 
blockade. 

So  sailing 
with  instruc- 
tions to  make 
inquiries  at 
blockaded 
port,  except 
in  case  of 
distant 
voyages. 


existence  of  the  blockade,  the  very  act  of  sailing  for  the 
hlockaded  place  with  the  intention  of  entering  it  if  found 
practicable  or  expedient  will  (except  in  the  case  of  very  long 
voyages  (b) )  amount,  from  the  very  commencement  of  the 
voyage,  to  a  breach  of  the  blockade,  and  subject  the  neutral 
from  that  time  to  all  the  penalties  of  its  violation  (c) . 

So,  although  the  neutral  may  have  had  no  notice  of  the 
blockade  at  the  time  of  first  sailing,  yet,  if  he  be  informed  of 
the  fact  at  any  port  at  which  he  may  afterwards  touch,  and 
still  attempt  to  enter  the  blockaded  port,  this  is  a  ground  of 
condemnation  {d). 

Lingering  near  a  blockaded  port,  as  well  as  continuing  in 
the  course  towards  it  after  notification,  when  it  shows  an 
intention  to  enter  the  port,  is  a  breach  of  the  blockade  (e). 
So,  sailing  after  notification  of  a  blockade,  with  instructions 
to  proceed  to  the  mouth  of  the  harbour  of  a  blockaded  place 
to  inquire  if  the  blockade  was  raised,  is  a  ground  for  confisca- 
tion (/). 

Even  an  agreement  by  charter-party  to  proceed  to  a  port 
which  is  afterwards  blockaded  does  not  justify  the  captain's 
proceeding  on  the  voyage  after  notification  of  the  blockade  (g). 

The  mere  act,  however,  of  sailuig  for  a  blockaded  port, 
after  notice  of  the  blockade,  is  not  a  forfeiture  of  neutrality, 
unless  there  was  a  premeditated  design  of  breaking  the 
blockade,  supposing  it  should  be  found  to  continue  in  force  on 
the  ship's  arriving  at  the  port.  In  the  ease  of  distant  voyages, 
such  as  those  across  the  Atlantic,  vessels  were  allowed  to  sail, 
after  notice  of  a  blockade,  on  a  contingent  destination  for  the 
blockaded  port,  subject  to  the  duty  of  subsequent  inquiry,  at 
suitable  places,  as  to  the  continuance  of  the  blockade  {h). 


(J)  Naylor  v.  Taylor  (1829),  9  B. 
&  Cr.  718. 

(c)  The  Columbia  (1799),  1 0.  Rob. 
154  ;  The  Neptunus  (1799),  2  C.  Rob. 
110, 

(rf)  The  Columbia  (1799),  1  C.  Rob. 
154  ;  Winder  v.  Wise  (1829),  Dan.  & 
LI.  238.  See  the  8.  P.  variously 
decided  in  the  Courts  of  the  United 


States,  1  Phillips,  Ins.  s.  840. 

(e)  The  Elizabeth  (1810),  1  Edw. 
198  ;  The  Arthur  (1810),  ibid.  202. 

(/)  The  Irene  (1804),  6  C.  Rob. 
76. 

ig)  The  Tutela  (1805),  6  C.  Rob. 
177. 

(A)  The  Shepherdess  (1804),  6  C. 
Rob.  264 1  Naylor  v.  Taylor  (1829), 
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If  it  be  attempted  to  prove  by  tbe  sentence  of  a  foreign    Sect.  770. 
Court  of  Admiralty  that  the  ship  was  condemned  for  a  breach 
of   blockade,  this  can  only  be  done   by  showing    that   the 
sentence    on   the   face    of   it   explicitly  proceeded   on   that 
ground  («). 

771.  It  is  contrary  to  the  principles  of  the  English  Prize  Insurance  on 
_  °  neutral  ships 
-Law,  that  a  neutral  should  be  allowed  to  carry  on  the  coasting  engaged  in 

or  colonial  trade  of  the  enemy,  not  open  to  foreigners  during  or^colcmial'^ 

peace,  and  thereby  increase  the  enemy's  resources  during:  war.  *'*^®  °*  *^® 

L  f  ./  ./  D  enemy. 

Accordingly,  the  rule  established  by  England  is,  that  ships 
and  cargo  engaged  in  such  trade  shall  be  liable  to  confiscation 
as  prize  of  war.  This,  which  is  frequently  called  the  rule  of 
1756,  from  its  having  been  first  settled  in  that  year,  was 
frequently  acted  upon  by  Lord  Stowell  in  the  course  of  the 
wars  arising  out  of  the  French  Revolution  {k) . 

There  can  be  no  doubt  that  an  insurance,  effected  in  this 
country,  England  being  at  the  time  a  belligerent  Power,  to 
protect  such  privileged  neutral  trading,  would  be  treated  as 
wholly  illegal  and  void  by  our  Courts,  on  the  ground  that 
"  trading  to  an  enemy's  colony  with  all  the  privileges  of  an 
enemy's  ship  causes  a  neutral  vessel  to  be  regarded  as  an 
enemy's  ship,  and  renders  her  lawful  prize  "  (l). 

The  coasting  trade  of  this  country  was  thrown  open  to 
foreign  ships  by  the  17  &  18  Yiot.  e.  6. 

772.  Until  the  Declaration  made  with  the  Treaty  of  Paris  Enemy's 

goods  on 
in  1856,  it  had  come  to  be  considered  as  an  established  rule  board  neutral 

of  the  law  of  nations,  though  none  has  been  at  times  more      ^  ' 

vehemently  contested  by  those  states  whose  interests  for  the 

time  being  it  opposed,  that  the  neutral  flag  does  not  in  time 

of  war  protect  enemy's  property  from  hostile  seizure  (w). 

9  B.  &  Cr.  718  ;  Dalgleish  ».  Hodg-  (1)  Berens  v.  Kuoker  (1761),  1  W. 

son  (1831),  7  Bing.  495  ;  Medeiros  v.  Bl.  314. 

HUl  (1832),  8  Bing.  231.  {m)  Grrotius,  De  Jure  Belli  ao  Paois, 

(j)  Dalgleish  v.  Hodgson  (1831),  7  lib.  iii.  u.  6,  b.  6;  Vattel,  Droit  des 

Bing.  495  ;  5  M.  &  P.  407.  Gens,  liv.  iii.  v.  7,  s.  115.    One  of  the 

(A)  See  The  Immanuel  (1799),  2  C.  most  celebrated  articles  of  the  code 

Rob.  186,  of  the  Aimed  Neutrality  of  1780  was, 
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Sect.  772.        The  carrying,  howeyer,  of  enemy's  goods  from  the  neutral 
territory  to  the  enemy's  country  was  not  held  to  be  a  breach 
of  neutral  conduct,  and  if  there  were  nothing  unfair  in  the 
transaction,  the  neutral  carrier  was  held  entitled  at  the  hands 
of    the   captors  to  the   full    freight  due  for  the  carriage 
of  the  goods  upon  the  whole  voyage,  though  he  had  not 
carried  them  to  their  place  of   destination,  because  a  sur- 
render of  them  to  the  captors  is  a  delivery  to  the  person 
who,  by  the  rights  of  war,  is  put  in  the  place  of  the  con- 
signee (n). 
Insurance  on        No  iusurauce  on  such  goods  themselves  could,  of  course,  be 
beUigerent  on  enforced  in  the  Courts  of  the  hostile  belligerent,  and  would 
asp.    -j^y  them  be  considered  absolutely  illegal  and  void  if  made 
by  any  of  his   subjects.      If  made,  however,  by  neutrals, 
and  sought  to  be  enforced  in  neutral  Courts,  it  would  be 
otherwise ;   for  as  the  neutral  may  lawfully  carry  enemy's 
property,   there   can    be  no   doubt  that   he  may  lawfully 
insure  it  (o). 
Insurances  on       An  insurance  may  be  lawfully  effected  in  the  belligerent 
going  to  country  on  the  property  of  neutral  owners,  on  board  a  ship 

enemy  s  por  .  .j^j^^ij  ^g  ^Iso  conveying  enemy's  goods  to  an  enemy's  port. 
The  fact  of  carrying  enemy's  goods  may  (unless  the  bellige- 
rent is  bound  by  the  rule  of  the  Declaration  of  Paris)  subject 
the  neutral  ship  to  be  detained  and  carried  into  port  for 
investigation ;  yet  it  does  not  render  the  adventure  illegal 
so  as  to  affect  the  interest  of  neutral  owners  if  not  covered 
by  the  same  policy  as  that  by  which  the  enemy's  goods  are 
insured. 

that  "all  efEects  belonging  to  the  the  former  rule  of  the  English  Admi- 

subjects  should  be  looked  upon  as  free  ralty    is    the    sound    one    (Diritto 

on  board  neutral  ships,  except  only  Marittimo  dell'  Europa,  o.  iii.  art.  2, 

such  as  were  contraband."     Azuni,  vol.  ii.  p.  172,  s.  152).     See  also  the 

who  gives  an  interesting  narrative  of  whole  subject  most  ably  discussed  in 

the  practice  of  Europe  in  this  respect,  Manning's  Commentaries  on  the  Law 

discusses,  on  abstract  principles,  the  of  Nations,  203 — 244. 

question  "  whether  free  ships  should  («)  The  Copenhagen  (1799),  1  C. 

make  free  goods ";  and,  though  one  Eob.    289.      See    also    Maolaohlan, 

of  the  strongest  champions  of  neutral  Merchant  Shipping,  4th  ed.  519. 

rights,  he  decides,  on  principle,  that  (o)  3  Kent,  Com.  267. 
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Hence,  where  an  American  ship  from  New  York  to  Havre    Sect.  772. 
was  carried  into  Bristol  by  British  cruisers  for  examination,  Barker  v. 
and  found  to  have  a  small  portion  of  enemy's  property  on     *  ^^' 
board,  it  was  held  that  British  underwriters  were  neverthe- 
less answerable  to  neutral  owners  of  neutral  goods  insured  on 
board  the  same  ship,  but  not  by  the  same  policy,  in  respect 
of  loss  incurred  on  such  goods  by  the  breaking  up  of  the 
voyage  consequent  on  the  ship's  being  so  brought  in  for 
examination  (p). 

773.  It  is  a  clear  rule  of  the  law  of  nations  that  the  effects  Neutral 

of  neutrals  found  on  board  enemy's  ships  shall  be  free,  and  en^y'JsMps. 
both  cases  rest  on  the  simple  and  intelligible  principle  that 
war  gives  a  full  right  to  capture  the  goods  of  an  enemy,  but 
gives  no  right  to  capture  the  goods  of  a  friend  {q). 

The  captor,  in  ease  of  neutral  goods  found  on  board  an 
enemy's  vessel,  is  entitled  to  freight  upon  them  if  he  performs 
the  voyage  and  carries  the  goods  to  their  port  of  original ' 
destination,  but  not  otherwise  (r). 

The  immunity  of  neutral  goods,  however,  on  board  an 
enemy's  ship  is  confined  to  the  case  of  a  merchantman,  and 
does  not  extend  to  an  armed  cruiser  ;  for  by  placing  them  on 
board  an  armed  ship  of  the  enemy  the  neutral  shows  an  in- 
tention to  resist  visitation  and  search,  and  to  that  extent  an 
adherence  to  the  enemy  (s). 

774.  The  2nd  and  3rd  Articles  of  the  Maritime  Declaration  Declaration 
of  1856  are  as  follows  : — 

2.  The  neutral  flag  covers  enemy's  goods,  with  the  excep- 
tion of  contraband  of  war  (t). 

(^)  Barker  ».Blakes  (1808),  9  East,  country  is    not    dealt  -with  in  the 

283.  Declaration,    and    by    the    law    of 

{q)  Grotius,  De  Jure  Belli  ao  Paeis,  nations    such    goods    are    liable   to 

lib.  iii.  0.  6,  8.  16 ;  Vattel,  liv.  iii.  capture.     Thus,  during  the  war  be- 

c.  7,  a.  116.  tween  Great  Britain  and  the  Trans- 

(r)  The  Fortuna  (1802),  4  C.  Rob.  vaal,  goods  in  the  course  of  carriage 

278  ;  The  Diana  (1803),  6  C.  Rob.  67.  in  a  British  ship  to  Lorenzo  Marques, 

(«)  The  Fanny,  1  Dodson,  Adm.  R.  for  consignees  in  the  Transvaal,  were 

443.  condemned  by  the  Prize  Court  sitting 

(f)  The    case   of    enemy's    goods  in  Cape  Colony :  The  Mashona,  ante, 

parried   in  a  ship  of    the  captor's  §  764,  u.  (c). 
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Sect.  774.        8.  Neutral  goods,  with  the  exception  of  contrahand  of  war, 
are  not  liahle  to  capture  under  enemy's  flag. 

No  states  are  hound  hy  this  Declaration  except  those  who 
were  parties  to  it  at  the  time,  or  who  have  adopted  it  suhse- 
quently.  The  states  originally  parties  to  it  are  England, 
France,  Austria,  Russia,  Prussia,  Sardinia  and  Turkey.  Most 
of  the  other  maritime  nations  have  acceded  to  it.  In  the 
recent  war  between  the  United  States  and  Spain  both  belli- 
gerents, though  they  had  not  acceded  to  the  Declaration, 
agreed  to  the  exemption  of  enemy's  goods  in  neutral  ships 
from  capture,  and  a  return  to  the  older  rule  seems  im- 
probable. 

The  2nd  Article  of  the  Declaration  of  Paris  does  not,  it  is 
submitted,  affect  the  operation  of  the  rule,  founded  on  public 
policy,  that  insurances  on  the  property  of  a  belligerent  are 
considered  invalid  in  the  Courts  of  the  other  belKgerent. 


PART  III. 

OF  LOSSES,  AND  THE  RELATIONS  OP  THE  ASSURED  AND 
UNDEEWfilTEfi  THENCE  AEISING. 


CHAPTEE  I. 
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SECT. 

By  Wear  and  Tear,  Inherent 
Vice,  Leakage,  Breakage, 
Mortality 775—782 

Kemote  Consequences  of  Peril ; 
Collision  Clause 783—797 

Effect  of  Negligence  of  Assured 
or  their  Servants    798—801 

Statutory  Limitation  of  Owner's 
Liability 802 


SEOT. 

Loss  by  Acts  of  the  Grovemment 
of  the  Assured     803 

Loss  by  Interdiction  of  Com- 
merce, Blockade,  Embargo, 
&c 804—808 

Loss  by  Foreign  Smuggling    . .   809 

Risk  aggravated  by  Subsequent 
Events 810 

Damage  to  a  different  Subject . .  811 


s.  65. 


775.  Before  proceeding  to  consider  that  clause  in  the  policy  included  and 
which  enumerates  the  specific  perils  against  which  the  under-  fogfg"'^^'^ 
writers  engage  to  indemnify  the  assured,  we  will  direct  our  Mar.  Ins.  Act, 
attention  to  certain  general  principles  which,  in  all  cases 
alike,  limit  and  modify  the  underwriter's  responsibility. 

So  far  as  the  maiu  subject  of  this  chapter  is  dealt  with  by 
the  Marine  Insurance  Act,  the  material  section  is  the  fifty- 
fifth,  which  provides  as  follows  : — 

(1)  Subject  to  the  provisions  of  this  Act,  and  unless 
the  policy  otherwise  provides,  the  insurer  is  liable  for 
any  loss  proximately  caused  by  a  peril  insured  against, 
but,  subject  as  aforesaid,  he  is  not  liable  for  any  loss 
which  is  not  proximately  caused  by  a  peril  insured 
against. 

(2)  In  particular, — 
(a)  The  insurer  is  not  liable  for  any  loss  attributable 

to  the  wilful  misconduct  of  the  assured,  but, 
unless  the  policy  otherwise  provides,  he  is 
liable  for  any  loss  proximately  caused  by  a 
peril  insured  against,  even  though  the  loss 
would  not  have  happened  but  for  the  mis- 
conduct or  negligence  of  the  master  or  crew  ; 
A. — VOL.  n.  3  p 
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Sect.  775.  (b)  Unless  the  policy  otherwise  prgvides,  the  insurer 

on  ship  or  goods  is  not  liable  for  any  loss 
proximately  caused  by  delay,  although  the 
delay  be  caused  by  a  peril  insured  against ; 
(c)  Unless  the  poUoy  otherwise  provides,  the  insurer 
is  not  liable  for  ordinary  wear  and  tear, 
ordinary  leakage  and  breakage,  inherent  vice 
or  nature  of  the  subject-matter  insured,  or  for 
any  loss  proximately  caused  by  rats  or  vermin, 
or  for  any  injury  to  machinery  not  proximately 
caused  by  maritime  perUs. 

Loaa  by  wear  Thus  an  important  limitation  on  the  underwriter's  liability 
is,  that  he  undertakes  to  indemnify  the  assured  only  against 
loss  caused  by  the  direct  (a)  operation  of  the  perils  insured 
against,  and  not  against  the  ordinary  wear  and  tear  of  the 
voyage. 

No  ship  can  navigate  the  ocean  for  any  length  of  time, 
even  under  the  most  favourable  circumstances,  without 
suffering  a  certain  degree  of  decay  and  diminution  in  value, 
which  we  speak  of  as  wear  and  tear ;  for  this,  however  con- 
siderable, the  underwriter  is  never  liable ;  he  is  only  liable 
when  the  damage  sustained  is  the  result  of  some  casualty,  or 
"  something  which  could  not  be  foreseen  as  one  of  the  neces- 
sary incidents  of  the  adventure.  The  purpose  of  the  policy 
is  to  secure  an  indemnity  against  accidents  which  may 
happen,  not  against  events  which  must  happen  "  {b). 

DiBtinotion  Such  is  the  undoubted  rule  ;  but  its  application  is  often  a 

between  wear  1,1.  .  t 

and  tear  and    matter  01  great  nicety.     In  fact,  few  things  in  the  law  of 

average  oss.  jyia^^Qg  Insurance  have  been  found  more  difficult  ia  practice 
than  to  discriminate  between  damage  occasioned  by  the  ordi- 
nary service  of  the  voyage  and  that  caused  by  the  perils  of 
the  sea. 

(a)  Amould  added  "  and  violent."  Merchants'  Trading  Co.  v.  Universal 

Eor  the  reason  why  these  words  are  Marine  Co.  (1870),  2  Asp.  M.  L.  C. 

omitted,  see ijosi,  §  777,  note  (m),  and  N.   S.   431,   cited  L.   R.   9    Q.  B. 

§  812.  at  p.  696.    His  definition,  however, 

(i)   Per    Lord   Hersohell  in  The  is  criticized  by  Lowndes  (Mar.  Ins. 

Xantho    (1887),   12    App.    Oas.    at  b.  187)  and  Gow,  p.  96, 
p.  609.     See  also  per  Lush,  J.,  iii 
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Phillips  (c)  observes  that  it  is  most  difficult  to  distinguish  Sect.  775. 
what  is  wear  and  tear  and  decay,  from  the  damage  which 
constitutes  a  loss,  in  the  case  of  sails,  rigging,  cables  and 
anchors.  Where  sails  are  purposely  cut  away,  or  a  cable  is 
purposely  cut  for  the  purpose  of  escaping  from  an  impending 
peril,  the  voluntary  sacrifice  clearly  gives  a  claim  against  the 
insurers,  though  the  thing  sacrificed  is  old  and  would  soon 
have  been  worn  out  and  destroyed  by  use.  "  But  where  the 
damage  or  loss  is  not  voluntary,  it  is  difficult  in  many 
instances  to  determine  whether  it  ought  to  fall  upon  the 
owner  of  the  vessel  or  the  underwriter.  The  parting  of  a 
rope  or  cable,  or  the  splitting  of  a  sail,  is  not  in  itself  neces- 
sarily a  proof  of  the  extraordinary  operation  of  the  perils  of 
the  seas,  for  this  will  happen  from  use  and  decay  in  the  most 
favourable  weather  and  under  the  most  fortunate  circum- 
stances. Damage  or  loss  of  this  sort,  therefore,  commonly 
belongs  to  the  owner  of  the  vessel  to  bear,  and  does  not  con- 
stitute the  ground  of  any  claim  against  the  insurer,  unless  it 
takes  place  out  of  the  common  course  of  things,  or  appears  to 
be  the  efPect  of  the  unusual  and  violent  operation  of  a  peril 
insured  against." 

776.  It  is  essential  to  bear  in  mind,  in  connection  with  this  Meaning  of 
subject,  that,  as  is  stated  in  the  Marine  Insurance  Act  {d),  the^seas." 
"  the  term   '  perils  of  the   seas '   refers   only  to  fortuitous 
accidents  or  casualties  of  the  sea.     It  does  not  include  the 
ordinary  action  of  the  winds  and  waves." 

Thus,  if  a  cable  be  chafed  by  the  rocks,  or  the  fiuke  in  case  of 
of  an  anchor  broken  off,  in  a  place  of  usual  anchorage  and  anchors.'^ 
under  no  extraordinary  circumstances  of  wind  and  weather, 
this  is  ordinary  wear  and  tear  of  the  voyage  which  falls  on 
the  owner  alone,  and  for  which  the  underwriter  is  not  liable ; 
if,  on  the  other  hand,  the  same  thing  were  to  occur  in  a  place 
of  unusual  anchorage,  or  even  in  the  usual  anchorage  ground 

(«)  Sect.  1105.  (<?)  Schedule  I.,  rule  7. 

3p2 
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In  case  of 
masts,  spars 
and  sails. 


Sect.  776.  in  a  gale  of  extraordinary  violence,  the  underwriter  would  be 
liable  for  the  loss  as  caused  by  the  perils  of  the  sea  (e). 

Where  a  mast  is  sprung  or  spars  snapped  by  the  direct 
action  of  the  wind,  the  fact  itself  proves  the  violence  to  have 
been  extraordinary,  and  the  loss  falls  on  the  underwriter  as 
caused  by  a  peril  of  the  sea  (/) ;  the  result  is  the  same  if  the 
ship  in  a  heavy  cross  roUing  sea  pitch  or  lurch  away  her 
masts  {g). 

So,  if  sails  are  blown  from  the  bolt-ropes,  or  split,  by  a 
squall  coming  on  so  suddenly  that  they  could  not  be  furled, 
this  is  a  loss  by  the  perUs  of  the  sea,  and  not  by  the  ordinary 
wear  and  tear  of  the  voyage  (h),  and  the  decision  of  our 
English  Courts  has  been  to  the  same  eflPeot  when  sails  are 
split  or  masts  carried  away  in  consequence  of  crowding  a 
press  of  sail  to  avoid  an  enemy  or  a  lee  shore  («). 

On  the  other  hand,  if  masts  or  spars  are  damaged,  or  sails 
torn,  worn  out,  or  carried  away,  in  the  ordinary  service  of  the 
ship  ;  in  other  words,  not  by  any  of  the  perils  of  the  seas,  in 
the  sense  which  these  words  bear  in  policies  of  insurance,  this  is 
undoubtedly  only  wear  and  tear,  and  does  not  fall  upon  the 
underwriter  (k). 

Technical  777.  In  view  of  the  practical  difficulty  in  determining 

wear  and  tear,  ^jigtiigj.  ^}^q  Iqss  of  a  Sail  is,  under  particular  circumstances. 


(«)  Beneoke,  Pr.  of  Indem.  456 ; 
Stevens  on  Average,  160 ;  PhiUips, 
Ins.  s.  1105.  Lowndes  (Mar.  Ins. 
s.  287)  points  out  that,  as  articles  of 
this  kind  are  provided  for  the  very 
purpose  of  resisting,  and  are  neces- 
sarily subjeoted  to,  much  constant 
ordinary  strain,  the  former  rule  of 
practice  was  to  treat  a  breakage  as 
mere  wear  and  tear,  apart  from  ex- 
ceptional cases.  Latterly,  however, 
there  has  been  a  tendency  to  relax 
this  rule,  owing  to  the  compulsory 
tests  imposed  by  the  Board  of  Trade ; 
the  argument  being,  that  a  fracture 
sustained  by  an  article  which  has 
passed  the  test  must  be  primd  facie 
due  to  extraordinary  circumstances. 


Of.  also  aow,  209,  210. 

(/)  See  PhiUips,  s.  1105. 

(j?)  Stevens,  166. 

(h)  Beneoke,  Pr.  of  Indem.  454. 

(i)  Covington  v.  Boberts  (1806), 
2  B.  &  P.  N.  R.  378 ;  Stevens  on 
Average,  168.  Even  here,  Beneoke 
thinks  that,  except  under  extraordi- 
nary circumstances,  this  loss  woxild 
not  fall  on  the  underwriters,  "be- 
cause the  dangers  in  which  these 
losses  originate  are  occurrences  which 
frequently  take  place,  and  which  the 
vessel  ought  to  be  able  to  resist" : 
p.  455,  sed  qiwBre. 

(A)  Benecke,  Pr.  of  Indem.  461 ; 
Phillips,  Ins.  s.  1105. 
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due  to  wear  and  tear  rather  than  to  extraordinary  weather,  Sect.  777. 
and  in  order  to  avoid  disputes  as  to  the  exact  condition  of  a 
lost  sail  and  the  precise  degree  of  a  gale,  a  distinction  has 
been  established  at  Lloyd's,  and  has  been  included  in  the 
Rules  of  Practice  of  the  Association  of  Average  Adjusters, 
between  literal  and  technical  wear  and  tear.  According  to 
this  usage,  technical  wear  and  tear — i.e.,  "  sails  split  by  the 
wind  or  blown  away  while  set,  unless  occasioned  by  the  ship's 
grounding  or  coming  into  collision,  or  in  consequence  of 
damage  to  the  spars  to  which  the  sails  are  bent — are  not 
charged  to  underwriters."  And  similarly,  "  rigging  injured 
by  straining  or  chafing  is  not  charged  to  underwriters,  unless 
such  injury  is  caused  by  blows  of  the  sea,  grounding  or  con- 
tact, or  by  displacement  through  sea  peril  of  the  spars, 
channels,  bulwarks,  or  rails  "  {I). 

The  damage  caused  by  springing  a  leak  is  not  a  charge  Damage 
upon  the  underwriters,  unless  it  be  directly  traceable  to  some  springing  a 

fortuitous  occurrence  (m),  as  where  the  leak  can  be  proved  to  ^^*^'  ^'l™ 

^    '  _    _  ^  wear  and  tear, 

have  been  caused  by  a  heavy  sea  striking  the  vessel  or  by  her  and  when 
being  driven  on  a  rock,  &c. ;  where  the  leak  arises  from  the 
unseaworthy  state  of  the  ship  when  she  sailed,  or  from  wear 
and  tear  or  natural  decay  (w),  and  is  only  a  consequence 
of  that  ordinary  amount  of  straining  to  which  she  would 
unavoidably  be  exposed  in  the  general  and  average  course  of 
the  voyage  insured,  the  underwriter  is  not  liable  (o). 

Damage  done  to  the  hull  of  the  ship  in  the  course  of  Damage  done 

°  '■to  the  hull  of 

(T)  See  MoArthur,  110—113,  220—  Ins.  Act,  supra,  §  776,  they  are  open 

222,  who  notices  other  general  rules  to  criticism. 

relating  to  injuries  to  pumps,  donkey-  («)  See    per    Lord    Halsbury    in 

engines  and  other  parts  of  a  vessel's  Hamilton  v.  Pandorf  (1887),  12  App. 

machinery,   which  are  followed  in  Oas.  at  p.  523. 

practice.  (o)  I'awous  v.  Sarsfield  (1856),  6 

{m)  The  words  in  previous  editions  E.  &  B.  199  ;  Dudgeon  v.  Pembroke 

of  this  work  were  "  traceable  to  the  (1877),  L.  R.  9  Q.  B.  581 ;  and  The 

immediate  and  violent  operation  of  Merchants'  Trading  Co.  v.  Universal 

some  perU  insured  against."    But  in  Marine  Ins.  Co.  (1870),  2  Asp.  M.  C. 

view  of  the  decision  in  HamUton  ■.-.  N.   S.   431,   there  cited   by  Black- 

Pandorf,  infra,  and  of  the  definition  bum,  J. 
of  "perils  of  the  seas"  in  the  Mar. 
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Sect.  777. 

the  ship,  as  by 
enemy's  shot, 
by  worms, 
rats,  &c. 


Damage 
to  copper 
sheathing. 


Underwriter 
is  not  liable 
for  loss  arising 
from  the 
proper  vice 
of  the  thing 
insured. 


defending  her  against  an  enemy  is  not  ordinary  wear  and 
tear  of  tlie  voyage,  at  all  events  as  regards  a  merchantman  (p) : 
nor  is  damage  done  hy  storm  to  the  ship's  upper  works  (j). 
But  damage  done  to  the  hull  of  the  ship  by  worms  and  rats 
is,  generally  speaking,  regarded  as  falling  within  the  ordi- 
nary wear  and  tear  of  the  voyage  and  not  on  the  under- 
writers (r). 

With  regard  to  copper  sheathing,  the  right  rule  would 
seem  to  be  that  the  underwriter  ought  to  be  responsible  for 
aU  damage  violently  done  to  it  by  the  direct  operation  of  the 
perils  of  the  sea,  as  where  it  is  torn  or  scraped  off  by  rocks  in 
consequence  of  a  storm ;  but  not  for  any  deterioration  which, 
considering  the  age  of  the  sheathing  and  the  incidents  of  the 
voyage,  can  fairly  be  attributed  to  wear  and  tear  (s). 

These  are  a  few  instances  of  the  application  of  this  rule ; 
but,  after  all,  much  must  be  left  to  the  judgment  of  practical 
men  in  each  case,  subject  to  this  guiding  principle :  that  when- 
ever the  loss  can,  upon  a  fair  review  of  aU  the  circumstances, 
be  imputed  to  the  ordinary  wear  and  tear  of  the  voyage,  the 
underwriter  is  exempt  from  liability. 

778.  Upon  the  same  ground,  the  underwriter  is  not  liable 
for  that  loss  or  deterioration  which  arises  solely  from  a  prin- 
ciple of  decay  or  corruption  inherent  in  the  subject  insured, 
or,  as  the  phrase  is,  from  its  proper  vice ;  as  when  fruit 
becomes  rotten,  or  flour  heats,  or  wine  turns  sour,  not  from 


{p)  Taylor  v.  Curtis  (1816),  6 
Taunt.  608 ;  2  Marshall,  R.  309  ; 
Stevens  on  Average,  167, 168,  contra. 
But  see  Benecke,  Fr.  of  Indem.  4S6. 

(q)  Stevens  on  Average,  161 ; 
Benecke,  Pr.  of  Indem.  454 ;  1  Phil- 
lips, Ins.  u.  1105. 

(»•)  As  to  worms,  see  Rohl  v.  Parr 
(1794),  1  Esp.  445 ;  1  Phillips,  Ins. 
B.  1101;  3  Kent,  Com.  300,  u.  As 
to  rats.  Hunter  v.  Potts  (1815),  4 
Camp.  203;  Laveronis.  Drury(1852), 
8  Exch.  166.  Secus,  however,  where 
the  rats  gnaw  a  hole  which  lets 
in  sea-water,  Hamilton  v.  Pandorf 


(1887),  12  App.  Cas.  618. 

(s)  Phillips,  H.  1606.  It  was  for 
some  time  the  practice  of  under- 
writers not  to  pay  for  damage  done 
to  the  hull  below  the  water-line, 
except  where  the  ship  had  taken  the 
ground  or  had  come  into  contact 
with  some  substance  other  than 
water.  But  in  Harrison  v.  The 
Universal  Marine  Ins.  Co.  (1862), 
3  P.  &  F.  191,  a  special  jury  at  the 
Guildhall  found  that  the  custom  was 
not  established.  This  led  to  the  in- 
sertion of  "The  Metalling  Clause." 
See  MoArthur,  308. 
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external  damage,  but  entirely  from  internal  decomposition  (t).    Sect.  778. 

Accordingly,  where  meat  shipped  at  Hamburg  became  putrid 

through   delay  on  the   voyage   occasioned  by  tempestuous 

weather,  and  was  necessarily  thrown  into  the  sea,  it  was  held 

to  be  no  loss  within  the  meaning  of  the  policy  (m).     So,  if  Loss  by  spon- • 

.        .        „  taneous  oom- 

spontaneous  combustion  is  generated  by  the  efcervescenee  or  bustion. 

other  chemical  change  of  the  thing  insured,  arising  from  its 

having  been  put  on   board  wet  or  otherwise  damaged,  the 

underwriter  is  not  Hahle  (x) ;  but  it  lies  upon  him  to  show 

clearly  that  the  fire  really  arose  from  this  cause  (y). 

The  same  rule  applies  to  a  case  of  loss  of,  or  damage  to, 

ship.     Thus,  where  a  vessel  insured  under  a  time  policy  sailed 

in  an  unseaworthy  state,  and,  without  encountering  any  more 

than  ordinary  marine  risk,  was  obliged,  owing  to  the  defective 

state  in  which  she  sailed,  to  put  into  a  port  for  repair,  the 

expenses  of  doing  so  were  held  to  be  irrecoverable,  although 

there  was  no  warranty  of  seaworthiness  and  although  the 

owner  was  not  aware  of  her  defects  (2). 

779.  Upon  the  same  principle,  the  underwriter  is  never  Lossbyordi- 
liable  for  that  ordinary  and  inevitable  amount  of  leakage  and  and  breakage 
breakage  to  which  wines,  spirits,  molasses,  oil,  earthenware,  ifi^J^lf^, 
glass,  and  other  liquid,  or  brittle,  commodities  are  necessarily 
exposed  in  the  usual  course  of  even  the  most  fortunate  voyage. 

This  is  a  rule  universally  established  by  the  general  law 
maritrtne,  wherever  the  practice  of  marine  insurance  is 
known  {a).     Extraordinary  leakage   or  breakage,  however, 

(t)  See   the    authorities    collected  («)  Fawous  a.  Sarsfield  (1856),  6 

1  Einerigon,  c.  xii.  B.  ix.  pp.  388-  E.  &  B.  192.     See  also  Ballantyne  v. 

392  ■  Mar.   Ins.  Act,  s.   56  (2)  (c),  Maokinnon,    [1896]    2    Q.    B.    455 

ante]  §  776.  (0-   -*■•)>  ^""^  contrast  Dudgeon  •.. 

(«)  Taylor  v.  Dunbar  (1869),  L.  R.  Pembroke  (1877),  2  App.  Oas.  284. 

4  0    P.   206  ;'  approved  in  Pink  v.  Cf.  the  Mar.  Ins.  Act,  s.  39  (5). 

Fleming  (1890),  25  Q.  B.  D.  396.  («)  I'or  the  general  principle,  see 

(x)  lEmerigon,  o.xii.s.xviii.  H.  1   Emerigon,  c.  xii.   =,.  m.  p.  389, 

.gg  who  collects  the   authorities.      See 

^'(«)  Boyd  ^.Dubois  (1811),  3  Camp.  also  Code  de  Commerce,  art.   365; 

132  •    Providence  Washington  Ins.  Stevens  on  Average,  219  ;  Mar.  Ins. 

Co.  'v.  Adler  (1885),  65   Maryland,  Act,  1906,  s.  55  (2)  (c),  anU,  §  776. 
162. 
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Sect.  779. 


Commixtuce 
no  loss. 


Mortality 

among 

animals. 


caused  by  the  violent  pitching  and  labouring  of  the  ship  at 
sea  is  covered  (J). 

In  our  own  country  no  fixed  rule  is  laid  down  as  to  what 
shall  be  considered  ordinary  leakage  and  breakage  on  given 
articles  on  a  given  voyage. 

In  the  United  States,  and  generally  on  the  continent  of 
Europe,  a  certain  percentage  is  fixed,  varying  upon  different 
articles,  and  upon  voyages  of  different  length  and  duration, 
as  the  ordinary  amount  of  leakage  and  breakage,  for  which 
the  underwriter  can  in  no  case  be  liable,  even  though  the  ship 
may  be  wrecked  or  stranded.  Any  leakage  or  breakage 
beyond  this  average  amount  is  a  loss  to  the  underwriter  if 
the  ship  be  wrecked  or  stranded,  but  not  otherwise. 

780.  There  may  be  a  bursting  of  the  wrappers,  and  a  com- 
mixture of  the  contents,  without  any  loss  on  that  account 
such  as  the  insurer  would  be  liable  for.  Where  cotton  wool 
belonging  to  different  owners  was  shipped  in  bales  by  the 
same  vessel,  and  encountered  such  a  tempest  on  the  voyage 
that  many  of  the  bales  were  burst  and  the  contents  mingled, 
and  the  distinctive  marks  upon  others  of  the  bales  were 
obliterated,  it  was  held  that  the  several  owners  became 
tenants  in  common  of  the  mass,  and  were  not  deprived  of 
their  property  in  the  whole,  so  as  to  entitle  them  to  claim  as 
for  a  total  loss  (c). 

781.  Upon  the  same  principle,  under  policies  on  living 
animals  the  underwriters  are  not  liable  for  losses  solely 
attributable  to  death  from  natural  causes.  As,  for  instance, 
if  it  be  owing  to  any  infectious  disorder  which  might  equally 
have  seized  them  on  land,  or  to  some  disease  which,  though 
probably  in  part  occasioned  by  the  confinement  and  other 
usual  circumstances  of  the  voyage,  is  yet  not  proximately 


(i)  In  Crofts  v.  Marshall  (1836),  7 
C.  &  P.  697  (as  to  whioli  see  ante, 
§  72),  an  attempt  was  unsuccessfully 
made  to  defeat  a  claim  by  relying 
upon  an  alleged  custom  of  Lloyd's 


by  which  such  articles  were  always 
"free  of  average." 

(c)  Spence  v.  Union  Marine  Ins. 
Co.  (1868),  L.  E.  3  0.  P.  427.  See 
Mar.  Ins.  Act,  s.  66,  sub-s.  6. 
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caused  by  any  extraordiaary  or  immediate  agency  of  the    Sect.  781. 

perils  insured  against,  the  underwriters  are  undoubtedly  not 

liable  for  the  loss. 

As  long  as  negro  slaves  were  universally  regarded  by  the  Mortality  of 

jurists  of  civilised  and  Christian  Europe  as  mere  live  stock,  it  De^h  caused 

was  gravely  determined  that  self-inflicted  death,  produced  by  ^gj^^ot^to  ^^ 

the  horror  and  despair  of  a  fellow  man,  was  a  loss  arising  a*  the  risk  of 

.  the  under- 

from  the  proper  vice  and  inherent  pravity  of  the  thmg  -writer. 

insured,  and  as  such  was  not  to  be  at  the  charge  of  the 

underwriters  (d) . 

The  Courts  were  even  driven  to  the  disgrace  of  listening  Loss  caused 
to  solenon  arguments  to  prove  the  position  (which  they  only  overboard  ~ 
evaded  establishing  as  law  by  resorting  to  a  technical  point  of  ^^^°  ®^*''^^- 
pleading)  that  the  loss  occasioned  by  throwing  overboard  part 
of  the  human  cargo  of  an  overloaded  slaver,  in  order  to  avoid 
a  scarcity  of  water,  was  a  loss  for  which  the  underwriters 
were  liable  as  an  ordinary  peril  of  the  sea  (e). 

Nay,  Lord  Mansfield  himself  had  to  undergo  the  melancholy 
degradation  of  applying  all  the  subtlety  of  his  great  intellect, 
in  order  to  assist  a  special  jury  of  London  merchants  in 
coming  to  the  following  conclusions  in  a  case  where 
"  mortality  by  mutiny  of  slaves  "  was  included  amongst  the 
perils  insured  against:— 1.  That  all  the  slaves  who  were 
killed  in  the  mutiny,  or  died  of  their  wounds,  were  to  be 
paid  for.  2.  That  all  those  who  died -of  their  bruises  which 
they  had  received  in  the  mutiny,  though  accompanied  by 
other  causes,  were  to  be  paid  for.  3.  That  all  who  had 
swallowed  salt  water  or  leaped  into  the  sea,  and  hung  upon 
the  sides  of  the  ship  without  being  otherwise  bruised,  or  died 
of  chagrin,  were  not  to  be  paid  for  (/). 

In  the  last  case  upon  this  subject  in  our  books,  it  was  Death  of 
decided  that  where  negro  slaves  died  on  the  passage  from  scarcity  of 
scarcity  of  food  caused  by  the  extraordinary  and  unavoidable  ^°f J^^  ^j^^ 

passage. 

(0)  Valin,  Ordon.  tit.  -n.  arts.  11,  Park,  138 ;  MarshaU,  Ins.  560. 

16  •  Pothier,  d' Assurance,  No.  66  ;  (/)  Jones  v.  SohmoU,  cited  1  T.  E. 

and  see  M.  Estrangin,  ibid.  130.     The  above  is  taken  verbatim 

(«)  Gregson    v.   GUbert   (1783),  1  from  the  report. 
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Sect.  781. 


Oafles  of  in- 
Burance  on 
live  stock, 
warranted 
free  of 
mortality. 


delay  of  the  voyage,  this  was  a  case  of  natural  death,  for 
which  the  underwriters  were  not  liahle  [g). 

Happily,  since  the  extinction  of  the  African  slave-trade  in 
this  country,  and  the  numerous  international  treaties  between 
our  own  and  foreign  governments  for  the  suppression  of  the 
traffic,  English  underwriters  can  no  longer  have  any  imme- 
diate concern  with  insurances  upon  slaves.  Several  of  the 
principles,  however,  established  by  these  decisions  are  still 
applicable  to  insurances  on  live  stock. 

782.  Thus,  in  a  case  where  thirty  mules,  ten  asses,  and 
thirty  oxen  were  insured  "at  and  from  Cork  to  Barbadoes 
and  St.  Vincent,  warranted  free  of  mortality  and  jettison," 
Lord  Tenterden  held,  upon  the  authority  of  the  case  of 
Tatham  v.  Hodgson,  just  cited,  that  if  the  ship  had  been 
driven  out  of  her  course  by  perils  of  the  sea,  and  the  voyage 
thereby  had  become  so  protracted  as  to  exhaust  all  the  pro- 
visions, and  consequently  the  means  of  sustaining  the  Hfe  of 
the  animals  insured,  then  the'  words,  "  warranted  free  of 
mortality,"  introduced  into  the  policy,  would  have  protected 
the  underwriters  from  liability  for  loss  arising  from  such 
cause  (A) . 

Where  the  perils  of  the  sea  have  been  a  conducing  cause  of 
the  loss,  it  is  often  a  matter  of  great  difficulty  to  settle  the 
question  of  the  underwriter's  liability. 

In  the  case  just  cited,  where  the  underwriters  expressly 
stipulated  not  to  be  liable  for  any  loss  caused  by  "  mortality," 
it  appeared  that  all  the  animals  insured,  except  five  mules  and 
one  ass,  died  on  the  voyage  of  severe  bruises,  lacerations,  and 
injuries,  arising  from  the  violent  pitching  and  rolling  of  the 
ship  occasioned  by  a  furious  storm  and  the  consequent  agita- 
tion of  the  sea ;  Lord  Tenterden  and  the  rest  of  the  Judges  of 
the  King's  Bench  decided  that  this  was  a  loss  by  the  perils  of 
the  sea,  for  which  the  underwriters  were  liable,  and  further, 


fer)  Tatham    v.   Hodgson    (1796), 
Park,  141 ;  6  T.  R.  636. 

(A)  Per  Lord  Tenterden  in  Law- 


rence V.  Aberdein  (1821),  5  B.  &  Aid. 
1 1 1 ;  and  of.  Taylor  v.  Dunbar  (1869), 
L.  R.  4  0.  P.  206. 
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ttougli  only  with  some  doubt,  that  they  were  not  protected    Sect.  782. 
by  the  warranty  to  be  "  free  of  mortality,"  for  the  word 
mortality,  in  its  ordinary  sense,  never  means  violent  death, 
but  death  arising  from  natural  causes  («). 

And  in  a  subsequent  case  of  the  same  kind,  where  horses 
were  insured  from  Liverpool  to  Jamaica  with  the  same 
warranty  to  be  "  free  of  mortality  and  jettison,"  the  horses, 
which  had  been  in  the  first  instance  properly  secured  between 
decks,  came,  by  the  labouring  of  the  vessel  in  a  violent  storm, 
first  to  break  the  slings  by  which  they  were  supported,  and 
then,  having  kicked  down  the  partitions  by  which  they  were 
separated,  and  being  unable  to  stand  owing  to  the  great 
rolling  of  the  vessel,  to  kick  and  bruise  each  other  so  violently 
that  thereby,  and  by  the  injuries  received  from  the  pitching 
of  the  vessel,  they  all  died  in  the  course  of  the  storm.  The 
Court  felt  bound  by  their  former  decision  to  hold,  that  the 
underwriters  were  liable  as  for  a  loss  by  the  perils  of  the 
sea  {k). 

Loss  by  mortality  is  sometimes  expressly  included  among 
the  perils  insured  against  (l). 

783.  The  underwriter  is  liable  for  no  loss  which  is  not  Risk  of  loss 
proximately  caused  by  the  perils  insured  against  {m).     Causa  matel'yTaused 
proxima  non  remota  spectatur  is  a  principle  which  is  more  ^g*re/^"'^ 
rieorouslv  applied  to  cases  of  marine  insurance  than  to  those  against : 
of  other  liabilities.     According  to  the  law  oi  mai-me  msur-  nm  remota 
ance,  where  there  is  a  succession  of  causes  which  must  have 
existed  in  order  to  produce  the  result,  the  last  cause  only 

(i)  Lawrence  v.  Aberdein  (1821),  whether  he  should  have  oonoiirred 

6  B.  &  Aid.  107.  with  it. 

(k)  Gabay  v.  Lloyd  (1825),  3  B.  &  .(^)  See  Jacob  v.  Gaviller  (1902), 

Cr.  793.     AH  the  Court  held  that  7  Com.  Oas.  116,  as  to  the  "  walking 

this  case  fell  within  that  of  Lawrence  ashore"  clause;  St.  Paul  Fire,  &c. 

V.   Aberdein,   with    which    decision  Co.  v.  Morice  (1906),  11  Com.  Cas. 

Abbott,    0.   J.    (Lord    Tenterden),  133. 

Bayley,  J.,   and    Hokoyd,   J.,   ex-  {m)  Mar.  Ins.  Act,  1906,8.  65  (1), 

pressed  themselves  perfectly  satisfied,  ante,  §775. 
but  Littledale,  J.,  said  he  doubted 
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Sect.  788.    must  be  looked  to  and  the  others  rejected,  although  the  result 
would  not  have  been  produced  without  them  (n). 


Twofold 
operation 
of  the  rule. 


lUustrations 
of  the  rule. 


784.  The  maxim  as  to  causa  proxima  as  applied  in  practice 
has  a  twofold  operation — partly  to  limit  and  partly  to 
enlarge  the  underwriter's  responsibility.  It  acts  in  the  latter 
mode  in  all  those  cases  where  it  has  been  decided  that  the 
underwriter  shall  be  liable  for  all  losses  that  are  proximately 
caused  by  the  perils  insured  against,  though  they  may  be 
remotely  occasioned  by  the  acts  or  negligence  of  the  assured 
or  his  agents  (o). 

We  shall  have  occasion  elsewhere  to  discuss  the  two  classes 
of  cases  just  referred  to ;  it  will  be  sufficient  here  to  mention 
a  few  illustrations  of  the  rule,  in  as  far  as  it  tends  to  limit 
the  underwriter's  responsibility  {p). 

Thus,  loss  from  sale  of  goods,  to  defray  expenses  of  repairs 
in  a  port  of  distress,  is  not  within  the  policy  on  goods  {q) ; 
nor  is  a  loss  by  bottomry  on  cargo  for  the  purposes  of  the 
ship  (r) ;  nor  is  loss  by  fall  of  the  market  during  the  delay  (s) 
in  estimating  average  damage,  or  loss  at  public  auction  occa- 
sioned by  suspicion  of  damage  {t)  ;  nor  is  loss  of  freight 
occasioned  by  a  prudent  sale  by  the  master  of  cargo  on  which 


(«)  See  Pink  v.  Fleming  (1890), 
25  Q.  B.  D.  396,  per  Lord  Esher, 
M.  B.  Of.  Eeieoher  v.  Berwick, 
[1894]  2  Q.  B.  548. 

(o)  Busk  V.  Royal  Exoh.  Asb.  Co. 
(1818),  2  B.  &  Aid.  72,  and  the  line 
of  cases  between  that  and  Redman 
V.  Wilson  (1845),  14  M.  &  W.  476 ; 
Greene.  Elmslie  (1792),  Peake,  N.  P. 
212;  Heyman  v.  Parish  (1809),  2 
Camp.  149  ;  Arcangelo  v.  Thompson 
(1811),  ibid.  620  ;  Llvie  v.  Janson 
(1810),  12  East,  648 ;  Hahn  v.  Cor- 
bett  (1824),  2  Bing.  205;  Montoya 
V.  London  Ass.  Co.  (1851),  6  Ex. 
451 ;  20  L.  J.  Ex.  254. 

{p)  A  number  of  instances  col- 
lected from  the  American  reports 
■will  be  found  in  Campbell's  Ruling 


Cases,  vol.  xiv.  pp.  293—296. 

(?)  Powell  V.  Grudgeon  (1816),  5 
M.  &  S.  431 ;  Sarquy  v.  Hobson 
(1823),  4  Bing.  131. 

(r)  Greer®.  Poole  (1880),  6  Q.  B.  D. 
272. 

(s)  See  the  Mar.  Ins.  Act,  s.  56, 
sub-s.  2  (b),  which,  however,  only 
applies  to  policies  on  ship  or  goods. 
In  freight  policies  a  loss  occasioned 
by  delay  may  give  rise  to  a  valid 
claim.  See  Jackson  v.  Union  Mar. 
Ins.  Co.  (1874),  L.  R.  10  0.  P.  125 ; 
and  infra,  §§  785,  786. 

[t)  Cator  V.  Great  Western  Ins.  Co. 
of  New  York  (1873),  L.  R.  8  0.  P. 
552 ;  cp.  Brown  v.  Fleming  (1902), 
7  Com.  Cas.  245. 
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freight  could  ultimately  have  been  earned,  within  the  policy  Sect.  784. 
on  freight  (««).  So,  loss  of  voyage  caused  by  interdiction  of 
commerce,  blockade,  or  hostile  possession  of  the  port  of  desti- 
nation, is  not  a  risk  within  the  policy  on  ship,  being  the 
effect  of  a  peril  acting  not  immediately,  but  circuitously,  on 
the  thing  insured  {x). 

So,  the  wages  and  provisions  of  the  crew  during  a  delay 
for  repairs,  or  detention  by  an  embargo,  are  not  a  risk 
within  the  policy ;  though  this  is  so,  rather  because  these  form 
part  of  the  ordinary  expenses  of  the  voyage  (y) ;  and,  perhaps 
even  more  clearly,  because  it  is  the  ship  that  is  the  subject- 
matter  of  insurance,  and  it  is  damage  to  the  ship,  against 
which  the  underwriter  on  ship  promises  to  indemnify  the 
owner ;  and  this  does  not  necessarily  include  all  damages 
sustained  by  the  shipowner  (2). 

The  following  case  is  a  good  illustration  of  the  application 
of  the  rule  : — 

A  vessel  loaded  with  hides  and  tobacco  shipped  a  quantity 
of  sea  water,  which  rotted  the  hides  but  did  not  come  directly 
into  contact  with  the  tobacco  or  the  packages  in  which  it  was 
contained ;  the  tobacco,  however,  was  spoiled  by  the  reek  of 
the  putrid  hides.  It  was  held,  that  in  this  case  the  perils  of 
the  sea  were  the  proximate  cause  of  the  loss  on  the  tobacco  as 
well  as  on  the  hides  (a). 

785.  The   stringency,   however,   with  which  the  rule  is  Stringent 
applied  is  well  illustrated  by  several  decisions,  both  old  and  the  rale  as  to 

(m)  Mordy  v.  Jones  (1825),  4  B.  &  eatisa  proxima  non  remota  spectatur. 

Cr.   394  ;    Philpot  v.  Swann  (1861),  De  Vaux  v.  Salvador  (1836),  4  A.  & 

U  0.  B.  N.  S.  270.  E.  42S. 

[x]  Hadkinson  4).  Robinson  (1803),  (z)  This  was  one,  at  least,  of  the 

3  B.  &  P.  388  ;  Lubbock  v.  Roworoft  grounds  of  the  decision  in  Robertson 

(1803),  5Esp.  67;  Nickels «).  London  v.  Ewer  (1786),   1  T.  R.   127;   see 

&  Prov.   Ins.   Co.    (1900),   6    Com.  per  BuUer,  J. ;  and  see  Field  S.S. 

Gas.  15.  Co.  V.  Burr,  [1898]    1   Q.  B.  821 ; 

(y)  Fletcher  v.  Poole  (1769),  Park,  C.  A.,  [1899]  1  Q.  B.  579,  and  cases 

Ins.  115  ;  Eden  v.  Poole  (1785),  ibid.  there  referred  to. 
117;   Robertson  v.  Ewer  (1786),   1  (a)  Montoya  v.  London  Ass.  Co. 

T.  R.  127.    Lord  Denman,  however,  (1851),  6  Exoh.  451 ;  20  L.  J.  Exch. 

puts  these  oases  on  the   ground  of  254. 
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Sect.  785.  recent,  in  connection  with  policies  on  freight,  to  the  effect 
proximate  that  where  freight  is  lost  to  the  shipowner  in  consequence, 
wherein  act'  indeed,  of  perils  of  the  sea,  but  between  the  peril  and  the 

of  volition  or    jpgg  there  intervenes  some  act  of  volition  or  election  on  the 

election  has 

intervened       part  either  of  the  shipowner  or  charterer  to  which  the  loss  is 

peril  insured    more  proximately  due — the  loss  is  to  be  attributed  not  to  the 

tfelSst.*"'^     peril  of  the  sea,  but  to  such  act  of  voKtion  or  election  (6). 

And  this  is  so,  even  in  a  case  where  such  act  has  amounted 

to  nothing  more  than  a  prudent  and  necessary  choice  of  the 

lesser  of  two  evils. 

Loss  of  Thus  in  M'Oarthy  v.  Abel  (c),  a  shipowner,  owing  to  perils 

traland^-"^  insured  against,  properly  abandoned  ship  and  freight  to  the 

Stercon^^^^    respective  underwriters   thereon,  but   the  vessel  was  subse- 

struotive         quentlv  able  to   complete  her  voyage  and  earned  freight, 
total  loss.  .  ,.,  !!• 

which  the  underwriters   on    ship   and    not    the  shipowner 

received.  The  latter  then  unsuccessfully  attempted  to  recover 
the  freight  he  had  lost  from  his  underwriters  on  freight; 
Lord  Bllenborough  pointing  out  that  the  loss  was  due  not  to 
perils  insured  against,  but  to  the  abandonment  of  the  ship, 
"  which  abandonment  was  the  act  of  the  assured  themselves, 
with  which  therefore,  and  the  consequences  thereof,  the 
underwriters  have  no  concern."  And  this  view  was  subse- 
quently confirmed  in  the  House  of  Lords  {d). 
Loss  of  The  principle  received  further  confirmation  in  the  case  of 

to  exercise  by  the  Inman  Steamship  Company,  Limited  v.  BisehofE.  The 
sjeoiarrights  "  ^^^^  ^^  ^^™  "  "^^^  chartered  by  her  owners  to  the  Board 
under  charter-  Qf  Admiralty  on  monthly  hire,  the  charterers  agreeing  to  pay 
the  freight  during  employment  and  efficient  performance  of 
the  service,  and  the  owners  covenanting  that  the  ship  should 
be  seaworthy  during  the  continuance  of  the  charter :  provided 
that  if  at  any  time  it  should  appear  to  the  charterers  that  the 
ship  had  become  inefficient,  the  latter  should  have  the  right 

[b)  Some  remarks,  however,  of  Turner  (1853),  1  Macq.  H.  L.  Oas. 
Lord  Selbome  in  Inman  S.S.  Oo.  v.  334.  And  cf.  Mordy».  Jones  (1826), 
Bisohofe  (1882),  7  App.  Cas.  at  p.  676,  4  B.  &  Cr.  394  ;  VTierhoom  ».  Chap- 
appear  to  conflict  with  this  rule.  man  (1844),  13  M.  &  W.  230 ;  Phil- 

(«)  (1804),  5  East,  388.  pot  v.  Swann  (1861),  11  0.  B.  N.  8. 

(d)  In  SoottiBh  Mar.  Ins.  Co.  v.  270. 
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of  putting  her  out  of  pay,  or  of  making  suoh  abatement  by  Sect.  785. 
way  of  mulct  out  of  the  freight  as  they  should  adjudge  fit. 
The  owners  eifected  a  time  policy  against,  inter  alia,  perils  of 
the  seas  "on  freight  outstanding."  During  the  time,  the 
ship  became  inefficient  through  perils  of  the  sea,  and  the 
charterers  made  an  abatement  out  of  the  freight  in  accord- 
ance with  their  powers  under  the  charter-party.  The  Court 
of  Appeal  held  that,  on  the  true  construction  of  the  charter- 
party,  the  freight  was  lost,  not  by  the  inefficiency  of  the 
vessel,  and  therefore  not  directly  by  perils  of  the  seas,  but 
owing  to  the  exercise  by  the  charterers  of  their  discretionary 
power  to  make  the  abatement  provided  for  in  the  charter- 
party  (e).  In  the  House  of  Lords,  Lord  Eitzgerald  con- 
curred in  the  opinion  of  the  Court  of  Appeal,  and  the  judg- 
ment was  unanimously  affirmed.  But  the  other  members  of 
the  House  (/)  were  of  opinion  that  the  appeal  should  be 
dismissed  on  the  ground  that  there  had  been  no  loss  of 
freight,  properly  speaking,  at  all,  and  do  not  seem  to  have 
concurred  in  the  view  that  the  pecuniary  damage  suffered  by 
the  shipowner  was  not  due  to  perils  insured  against  [g) . 

786.  It  was  pointed  out  in  this  case  that  the  result  would  Distinction 
probably  have  been  difEerent  if  there  had  been  a  stipulation  ^^r^^rovHea 
in  the  charter-party  that  freight  should  automatically  cease  *^**  freight 

_  iT»i  I*  ■  •  8ll8ilJ.j   3'p3,rt 

to  be  payable  in  the  contingencies  mentioned.     And  effect  from  election 
was    subsequently  given    to    this    distinction    in    the    two  autonmtioaUy 
cases  of  The  Alps  and  The  Bedouin.     In  the  former  the  "^J^  ^ 
vessel  was  subject  to  a  time-charter,  which  contained  a  pro- 

(e)  (1881),  6  Q.  B.  D.  648.  Compare  with  these  cases  Jackson  v. 

{/)  Lords  Selbome,  Blackburn  and  Union  Marine  Ins.  Co.  (1873),  Jj.  R. 

Watson.  8  C.  P.  572  ;  10  C.  P.  125  ;  and  In  re 

{g)  ImnanS.S.  Co.,  Ltd. ».  Bischoff  Jamiesonand  The  Newcastle  Assoc. , 

(1882),  7  App.  Cas.  670.     See  par-  [1895]  2  Q.  B.  90.     See  also  Nickels 

ticularlyper  Lord  Selborneat  p.  676,  v.  London,  &c.  Ins.  Oo.  (1900),6  Com. 

per  Lord  Blackburn  at  pp.  682,  683,  Cas.  16  ;  Manchester  Liners,  Ltd.  v. 

686,  per  Lord  Watson  at  p.  690.     It  British,   &c.  Ins.  Co.,  Ltd.  (1901), 

is  doubtful  how  the  House  of  Lords  7  Com.  Cas.  26  ;  Ruger  v.  Firemen's 

would  have  decided  Mercantile  Ship  Pund  Ins.  Co.  (1898),  90  Fed.  R.  310, 
Co,  V.  Tyser  (1881),  7  Q.  B.  D.  73- 
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Sect.  786.  vision  that  the  hire  should  cease  in  the  event  of  loss  of  time 
from  want  of  repairs.  The  owner  insured  his  chartered 
freight  in  a  time  policy  against,  inter  alia,  fire.  A  fire  took 
place  which  necessitated  repairs,  wherehy  the  hire  of  the 
vessel  ceased  for  thirteen  days.  It  was  held  that  the  under- 
writers were  liable  for  the  thirteen  days'  loss  of  freight  so 
caused  {h).  In  the  latter  case  the  time-charter  contained  a 
clause  whereby  the  freight,  which  was  payable  monthly  in 
advance,  was  to  cease  "  in  the  event  of  loss  of  time  by  break- 
down of  engines  or  machinery  so  as  to  delay  the  progress  of 
the  steamer  for  twenty-four  hours,"  and  there  was  a  time 
policy  on  the  chartered  freight.  Perils  insured  against 
caused  a  breakdown  of  machinery,  whereby  the  hire  ceased 
for  twenty-eight  days.  In  an  action  on  the  policy,  it  was 
held  by  the  Court  of  Appeal,  approving  The  Alps,  that 
inasmuch  as  the  clause  in  the  charter-party  was  put  into 
operation  by  the  immediate  action  o£  perils  insured  against, 
the  underwriters  were  liable  (i). 

Time-charter  787.  In  order  to  protect  themselves  against  liability  to  pay 
for  loss  of  freight,  sustained  under  similar  clauses  to  those 
above  referred  to,  while  a  vessel  is  laid  up,  and  also,  as  appears 
from  the  decision  in  Bensaude  v.  Thames  and  Mersey  Marine 
Insurance  Co.,  Limited  {k),  to  protect  themselves  against 
liability  to  pay  for  loss  of  freight  under  a  voyage  charter 
which  has  been  necessarily  abandoned  owing  to  delay  frus- 
trating the  object  of  the  adventure  thereby  contemplated  [I), 
a  clause  known  as  the  time-charter  clause  is  often  inserted  by 
underwriters,  by  which  the  policy  is  "  warranted  free  from 
any  claim  consequent  on  loss  of  time,  whether  arising  from  a 
peril  of  the  sea  or  otherwise  "  (m). 

(A)  The  Alps,  [1893]  P.  109.  [k]  [1897]  A.  C.  609.     See  also 

(i)  The  Bedouin,  [1894]  P.  1.    Of.  Turnbull  &  Go.v.  Hull  Underwriters' 

Jackson  v.  Union  Marine  Ins.  Co.  Assoc,  [1900]  2  Q.  B.  402. 

(1873),  L.  E.  8  C.  P.  672;  10  C.  P.  [1)  See  Jackson  «/.  Union  Marine 

126,  which  is  distinguishahle  from  Ins.  Co.,  uU  supra. 

Mercantile  Ship  Co.  v.  Tyser  {uH  (m)  The  words    "or    otherwise" 

supra)  just  as  The  Alps  and  The  appear  to  mean  "  or  from  other  perils 

Bedouin  are  from  Inman  S.S.  Co.  v.  insured  against."    Turnbull  v.  Hull 

BischoflE.  Underwriters'  Assoc,  ubi  supra. 
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788.  Similarly,  in  order  to  protect  underwriters  against    Sect.  788. 
claims  by  shipowners  for  loss  of  freight  arising  from  the  can-  Cancellation 
collation  of  the  charter-party  under  which  such  freight  was  °  *^^^' 
expected  to  be  earned,  a  clause  has  sometimes  been  inserted 

in  freight  policies  providing  that  "  no  claim  arising  from  the 
cancelling  of  any  charter  "  shall  be  allowed.  It  is  doubtful, 
however,  in  view  of  the  cases  which  we  have  already  noticed, 
whether  the  underwriter  requires  the  protection  of  such  a 
clause  where  the  cancellation  has  been  due  to  the  exercise  by 
a  charterer  of  an  option  given  by  an  express  clause  in  a 
charter-party  ;  for  it  seems  that  in  such  a  case,  though  the 
cancellation  may  have  taken  place  in  consequence  of  a  peril 
insured  against,  yet  the  loss  of  freight  is  not  directly  due  to 
any  such  peril,  but  to  the  exercise  of  the  option  («). 

On  the  other  hand,  in  a  case  where  a  charter-party  was,  in 
fact,  put  an  end  to  by  the  direct  operation  of  a  peril  of  the 
sea,  apart'  from  any  agreement  to  that  effect,  it  was  held 
that  there  was  no  "  cancellation,"  inasmuch  as  this  term 
necessarily  implied  something  done  by  agreement  of  the 
parties  (o).  In  view  of  these  decisions,  it  appears  that  the 
only  case  to  which  it  is  certain  that  this  clause  can  apply  is 
where  a  charter-party  contains  a  clause  for  its  own  automatic 
cancellation  in  a  certaia  event,  e.g.,  the  non-arrival  of  the 
vessel  by  a  named  date — and  the  non-arrival  of  the  vessel  by 
such  date,  owing  to  perils  insured  against,  of  itself  effects  a 
cancellation,  by  virtue  of  the  agreement  in  the  charter-party. 

789.  The  rule  as  to  causa  promma  must  be  very  carefully  The  rule  of 

...  J      <<  n         T   causa  proxima 

considered  in  all  cases  where  a  claim  is  made  tor  an  alieged  may  prevent 
loss  of  lump  chartered  freight.     Under  most  charter-parties  from^over- 
such  freight  is  wholly  payable  upon  the  arrival. of  the  ship,  ing for  loss 
even  although  she  do  not  bring  with  her  the  whole  of  the  tered  freight. 
agreed  cargo ;  and  this  is  probably  so,  even  in  cases  where  a 

(«)  See  Mercantile  S.S.  Co.,  Ltd.  (p)  In  re  Jamieson  and  Newcastle 

V.   Tyser   (1881),   7   Q    B.   D.    73 ;  S.S.  Freight  Ins.  Assoc.,  [1895]  2 

Inman  „.   Bisohofi   (1882),   7   App.  Q.  B.  90  (C.  A.). 
Cas.  670 ;  but  see  ante,  §  785. 

A. — VOL.  II.  3  « 
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Sect.  789.  loss  of  part  of  the  cargo  has  heen  due  to  causes  for  which  the 
shipowner  is  not  excused  (^).  The  mere  fact  that  part  of  the 
cargo  has  heen  lost  hj  perils  of  the  sea  entails  no  loss  of 
lump  chartered  freight,  where  by  the  charter-party  the  whole 
of  such  freight  is  earned  notwithstanding  such  loss.  If  in 
such  a  case  the  shipowner  is  unable  to  obtain  his  lump 
freight,  his  loss  will  be  attributed  to  the  cause  which  really 
prevents  him  from  doing  so. 

Thus,  in  Williams  v.  Canton  Insurance  Office  (q),  the 
plaintiffs  chartered  the  '■  Brankelow"  for  a  voyage  from  the 
Eiver  Plate  to  Liverpool  at  the  lump  freight  of  3,000^.,  pay- 
able on  delivery  of  the  cargo  in  cash.  The  charter-party 
provided  that  the  charterer's  liability  should  cease  upon  ship- 
ment of  the  cargo,  and  gave  the  vessel  a  lien  thereon  for  all 
freight — master  to  sign  bills  of  lading  at  any  rate  of  freight 
required  by  charterers,  but  not  under  chartered  rates  or 
difference  to  be  settled  in  cash  on  signing  bills  of  lading. 
The  charterers  fully  loaded  the  ship  with  a  general  cargo,  and 
the  master  signed  bills  of  lading  which,  instead  of  reserving 
a  general  lien  on  each  portion  of  the  cargo  for  the  whole 
lump  freight,  made  the  goods  mentioned  in  each  bill  of 
lading  deliverable  to  the  consignees  upon  payment  merely  of 
the  bill  of  lading  freight  in  respect  of  such  goods.  The 
aggregate,  however,  of  the  hill  of  lading  freights  exceeded 
the  amount  of  the  chartered  freight.  The  plaintiffs  effected 
an  insurance  with  the  defendants  on  "  3,000/.  freight  char- 
tered, or  as  if  chartered,  &c."  In  the  coui-se  of  the  voyage 
part  of  the  cargo  was  lost  by  perils  of  the  sea,  but  the  ship 
eventually  arrived  at  Liverpool  with  the  remainder  of  her 
cargo,  which  was  worth  more  than  the  chartered  freight. 
Owing,  however,  to  such  loss  of  cargo,  the  sum  collected  by 
the  plaintiffs  in  respect  of  the  bill  of  lading  freights  upon  the 


{p)  See  Merchant  Shipping  Co.  i).  cited. 
Armitage  (1873),  L.  R.  9  Q.  B.  99  (?)  [1901]  A.C.462,  affirming  the 
(Exoh.   Ch.) ;   'Williams   v.   Oaiiton  Court  of  Appeal  (reported  as  Bran- 
Ins.  Office,  infra;  Carver  on  Oar-  kelow  S.S.  Co.  i^.  Canton  Ins.  Office), 
riage,  a.  350 ;  and  other  oases  there  [1899]  2  Q.  B.  178, 
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cargo  delivered  fell  short  of  the  chartered  freight  to  the  Sect.  789. 
extent  of  645/.  In  an  action  upon  the  policy  to  recover  tbis 
deficienoj',  it  was  held  by  the  House  of  Lords  that  the  loss 
was  due  to  no  peril  of  the  sea,  inasmuch  as,  but  for  the  form 
in  which  the  plaintiffs  had  allowed  the  bills  of  lading  to  be 
framed,  the  whole  of  the  chartered  freight  would,  notwith- 
standing the  peril  of  the  sea  which  caused  the  loss  of  the 
cargo,  have  been  receivable  from  the  consignees  (r). 

790.  The  word  "consequences"  is  prima  facie  so  opposite  in  Meaning  of 
effect  to  causa  proxima  that  the  introduction  of  it  into  a  policy,  n,j''e°°oeV" 
taken  in  connection  with  the  subsequent  events,  gave  rise  to 
a  discussion  of  great  interest. 

There  was  a  policy  on  goods  from  Rio  to  New  York,  lonidea  jj.  The 
"  warranted  free  from  capture,  seizure  and  detention,  and  aU.  Marine  Ins. 
the  consequences  thereof,  or  of  any  attempt  thereat,  and  free  ^^^°°- 
from  all  consequences  of  hostilities,  riots,  or  commotions." 
Civil  war  prevailed  in  the  United  States.  The  Confederates, 
being  in  possession  of  North  Carolina,  put  out  a  very  im- 
portant light  long  established  on  Cape  Hatteras,  on  purpose 
to  destroy  the  shipping  of  the  Northern  States.  The  ship  in 
question,  not  aware  of  this  extinction,  looked  to  see  the  light 
when  in  the  proper  latitude.  She  had  lost  her  reckoning ; 
the  night  was  dark  and  squally,  with  rain,  the  wind  and  tide 
setting  upon  the  coast ;  and  at  midnight  she  grounded  seven 
miles  to  the  south-west  of  the  lighthouse,  where  she  became 
a  total  wreck,  by  reason  of  which  the  goods  were  lost  by  a 
peril  of  the  seas.  It  was  held,  that  although  the  ship  would 
have  seen  the  light,  and  been  saved  by  it,  if  it  had  been 
there,  yet  the  underwriters  were  liable,  as  the  only  conse- 
quence known  to  insurance  law  was  one  that  constantly 
followed  the  same  cause,  and  the  putting  out  of  the  light  was 
too  remotely  connected  with  the  loss  to  bring  it  within  the 
exception  (s). 

(r)  As  to  the  meaning  of  the  words  (s)  lonides  v.  The  Universal  Marine 

"  as  if  chartered,"  see  the  judgments  Assoc.  (1863),  U  0.  B.  N.  S.  259  ;  32 

in  the  House  of  Lords,  particularly  L.  J.  0.  P.  170  ;  followed  iu  Marsden 

that  of  Lord  Lindley.  v.  City  &  County  Ass.  Co.  (1865), 

3q2 
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Sect.  791. 


A  sum  ordered 
to  be  paid  by 
the  OTvner  of 
one  ship  to 
another  for 


caused  by 
collision  is 
not  recover- 
able as  a  loss 
by  perils  of 
the  sea. 
De  Vaux  v. 
Salvador. 


But  was  held 
to  be  recover- 
able in  the 
United  States. 


791.  The  diflSoulty  of  practically  applying  the  rule  as  to 
causa  proxima  is  well  shown  in  two  oases,  wherein,  upon  states 
of  facts  almost  identical,  Lord  Denman  and  Story,  J.,  came 
to  diametrically  opposite  conclusions. 

The  facts  of  the  English  case  were  shortly  these : — A  ship 
in  the  Hooghly  river  came  into  collision  with  a  steamer,  and 
considerahle  damage  was  done  to  each ;  and,  after  arbitration, 
it  was  awarded  that  each  vessel  should  bear  half  the  joint 
expenses  of  the  two.  Under  this  award  the  ship  had  to  pay 
a  balance  to  the  steamer,  which  the  owner  of  the  ship  sought 
to  recover  from  his  underwriter  as  a  particular  average  loss 
cg,used  "  by  the  perils  of  the  sea."  The  Court  of  King's 
Bench,  per  Lord  Denman,  0.  J.,  held  that  he  could  not 
recover,  on  the  ground  that  the  obligation  to  pay  the  sum  in 
question  was  neither  "  a  necessary  nor  a  proximate  effect  of 
the  perils  of  the  sea,  but  growing  out  of  an  arbitrary  pro- 
vision of  the  law  of  nations  "  {f). 

In  the  American  case,  under  very  similar  circumstances, 
Story,  J.,  giving  the  judgment  of  the  Supreme  Court  of 
Massachusetts,  held  the  underwriters  liable,  on  the  ground 
that  the  damages  so  apportioned  oij  the  ship  must  be  regarded 
as  a  direct  and  proximate  effect  of  the  collision,  and  this 
decision  was  confirmed  by  the  Supreme  Court  of  the  United 
States  (m). 


L.  E.  1  C.  P.  232.  See,  further,  as 
to  the  meaning  of  "consequences" 
in  this  exception,  Nickels  v.  London, 
&c.  Ins.  Co.  (1900),  6  Com.  Cas.  15  ; 
Robinson  Gold  Mining  Co.  t).  Alliance 
Ins.  Co.,  [1902]  2  K.  B.  489,  500 
(C.  A.) ;  affirmed  [1904]  A.  C.  359 ; 
Andersen  v.  Marten,  [1907]  2  K.  B. 
248;  [1908]  A.  C.  334.  See  also 
Pink  V.  Fleming  (1890),  26  Q.  B.  D. 
396  (C.  A.)  (meaning  of  "damages 
consequent  on  collision"). 

(if)  De  Vaux  v.  Salvador  (1836), 
4  A.  &  E.  420. 

(m)  Peters  v.  Warren  Ins.  Co. 
(1838),  3  Sumner's  Mass.  R.  389; 


14  Peters,  S.  C.  R.  99.  The  only 
difference  in  the  facts  of  the  American 
and  English  cases  is  that  the  former 
was  determined  by  judicial  decree, 
the  latter  by  arbitration ;  but  Story, 
J.,  disclaims  the  notion  that  this  can 
-  make  any  difference  in  principle 
between  the  two  cases.  Kent,  C, 
approves  of,  but  Phillips  elaborately 
dissents  from,  the  judgment  of 
Story,  J.,  and  cites  a  later  case— 
General  Mut.  Ins.  Co.  v,  Sherwood 
(1852),  14  Howard's  R.  352— in 
which  the  Supreme  Court  of  the 
United  States  adopted  the  view  of 
the    English    Court,     Kent,    Com. 
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792.  In  consequence  of  the  decision  in  De  Vaux  v.  Salvador,  Sect.  793. 
the  authority  of  which  in  the  English  Courts  is  now  estah-  "Collision 
lished  beyond  dispute,  it  has  become  the  custom  for  ship- 
owners to  protect  themselves  by  what  is  commonly  called  the 
"  collision  "  or  "  running  down  "  clause,  against  payments 
which  they  may  become  liable  to  make  to  others,  in  con- 
sequence of  the  negligence  of  their  servants  causing  or 
contributing  to  a  collision.  This  clause  takes  various  forms, 
several  of  which  are  most  carefully  and  elaborately  discussed 
by  Mr.  McArthur  {x).  The  following  is  the  form  of  what  is 
termed  the  "  Liverpool  clause  "  : — 

"  And  it  is  further  agreed  that  if  the  ship  hereby  insured 
shall  come  into  collision  with  any  other  ship  or  vessel,  and 
the  insured  shall  in  consequence  thereof  become  liable  to  pay, 
and  shall  pay,  to  the  persons  interested  in  such  other  ship  or 
vessel,  or  in  the  freight  thereof,  or  in  the  goods  or  effects  on 
board  thereof,  anj'  sum  or  sums  of  money  not  exceeding  the 
value  of  the  ship  hereby  assured,  calculated  at  the  rate  of 
8/.  per  ton  on  her  registered  tonnage,  we  will  severally  pay 
the  assured  such  proportion  of  three-fourths  of  the  sum  so 
paid  as  our  respective  subscriptions  hereto  bear  to  the  value 
of  the  ship  hereby  assured,  calculated  at  the  rate  of  8/.  per 
ton,  or,  if  the  value  hereby  declared  amounts  to  a  larger  sum, 
then  to  such  declared  value  ;  and  in  cases  where  the  liability 
of  the  ship  has  been  contested  with  our  consent  in  writing, 
we  will  also  pay  a  like  proportion  of  three-fourth  parts  of 
the  costs  thereby  incurred  or  paid ;  provided  also,  that  this 
clause  shall  in  no  case  extend  to  any  sum  which  the  insured 
may  become  liable  to  pay,  or  shall  pay,  in  respect  of  loss 
of  life  or  personal  injury  to  individuals  from  any  cause 
whatever." 

An    important    feature   of    this    particular   form  is    the 
reference  to  the  8/.  per  ton,  this  being  the  sum  to  which, 

vol.  iii.  p.  301, n.;  1  PhilUps,  s.  1137a,  («)  Pages  314  and  following,  and 

and  B.  1416      Arnould  (2nd  ed.  p.  App.  iii.     Eor  the  Institute  Clause, 

791)  appears  to  have  agreed  with  the  see    ante,    §   10,    and   Appendix   B 

view  of  Story,  J.  hereto. 
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Sect.  792.  under  the  provisions  of  the  Merchant  Shipping  Act,  1894  {y), 
the  shipowner  can,  in  certain  cases  and  by  taking  proper 
proceedings,  limit  his  liahility  in  respect  of  damage  to  property. 
The  words  are  inserted  in  the  interest  of  the  underwriter,  so 
as  to  insure  to  him  the  benefit  of  the  statutory  limitation, 
even  in  cases  where  the  shipowner  may  not  be  entitled  thereto, 
and  also,  in  a  case  where  the  declared  value  of  the  vessel  in 
the  policy  is  less  than  the  amount  of  the  limitation  value,  to 
confine  his  liability  to  the  smaller  proportion  arrived  at  by  a 
comparison  of  the  underwriter's  subscription  with  the  latter 
and  greater  valuation  (s). 

It  is  not  intended  in  this  work  to  discuss  in  detail  the  dis- 
tinctions efEected  by  the  several  difEerences  in  wording  of  the 
clause  under  consideration.  For  such  a  discussion  the  reader 
is  referred  to  the  book  of  Mr.  McArthur  (a).  But  it  is 
important  to  notice  some  points  which,  apart  from  special 
forms,  arise  upon  the  general  tenor  of  the  clause. 

Extent  of  793.  One  of  the  most  important  points  which  have  actually 

liability  under  been  discussed  in  our  Courts  relates  to  the  sum  denoted  by 

clause?'^  the  expression  "  the  sum  which  the  insured  becomes  liable  to 

pay,  and  shall  pay."     Where  a  collision  takes  place  between 

two  ships  by  which  both  sustain  damage,  and  for  which  both 

are  held  to  blame,  the  rule  in  Admiralty  is  that  the  damages 

are  added  together  and  each  vessel  bears  a  half  of  the  whole. 

Principle  of      Thus,  if  the  damage  done  to  vessel  A.  amounts  to  10,000^., 

as  distinct    ^  ^^d  to  vessel  B.  6,000^.,  each  vessel  is  debited  with  8,000/., 

UaMHies."        ^^'^^  one-haU  of  16,000/.     But  it  has  been  decided  that  in 

[y)   Sect.   603,  re-enacting  s.   64  amounting  to  4,000?.,   the  assured 

of  the  Merchant  Shipping  Amend-  would  recover  under  this  clause  only 

ment  Act,  1862.  1,600?.,     being    the    proportion    of 

(«)  This    point   is  most  carefully  3,000?.     (three-fourths    of    4,000?.), 

worked  out  by  Mr.  McArthur,  who,  which   4,000?.,   the    insured  value, 

at  p.  374  (App.  iii.),  gives  the  fol-  bears  to  8,000?.,   the  value    to   be 

lowing     illustration: — "Supposing  adopted  as  the  basis  for  oontribu- 

that  a  ship  of  1,000  tons  register,  tion." 

having  a  maximum  statutory  Ua-  [a)   ZTH   siipra.      See    also    Grow, 

bility  of  8,000?.,  and  an  insured  value  o.  xv.,  and  Owen's  Clauses, 
of  4,000?.,  were  to  incur  damages 
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this  ease  it  is  not  correct  to  say  that  B.  "  becomes  liablie  to    Sect.  793. 
pay  "  A.  5,000/.,  with  a  cross  liatility  on  A.  to  pay  B.  3,000Z. 
There  is  but  one  liability,  and  that  is  a  liability  on  B.  to  pay 

A.  the  difference,  2,000/.  As  between  the  two  shipowners 
this  may  be  a  matter  of  importance  only  when  one  of  them 
is  insolvent,  or  when  either  or  both  of  them  succeed  in  limit- 
ing their  liability  to  the  statutory  amount  of  8/.  per  ton  in 
accordance  with  the  provisions  of  the  Merchant  Shipping 
Act  (6).  As  between  the  shipowner,  however,  and  his  own 
underwriter,  to  the  relations  between  whom  the  same  principle 
applies  (c),  it  will  be  found  that  in  many  cases  its  application 
makes  a  substantial  difference  to  the  disadvantage  of  the 
underwriter,  and  especially  to  that  of  the  underwriter  on  the 
ship  which  has  sustained  damage  to  the  smaller  extent.  Thus, 
suppose  vessel  A.  to  be  damaged  to  the  extent  of  10,000^., 
and  vessel  B.  to  that  of  6,000/.,  by  a  collision  for  'which  both 
are  to  blame  ;  then,  by  the  rule  above  mentioned,  A.  owes  B. 
nothing,  and  B.  owes  A.  2,000/.  A.'s  underwriters,  therefore, 
pay  10,000/.  to  her  owners  on  their  ordinary  policy,  nothing 
in  respect  of  the  collision  clause,  and  by  subrogation  receive 
the  2,000/.  from  B.  B.'s  underwriters  pay  B.  6,000/.,  and  also, 
under  the  collision  clause,  three-fourths  of  the  2,000/.  which 

B.  has  had  to  pay  A. ;  for  the  remaining  500/.  B.,  unle.gs 
otherwise  protected,  is  uninsured.     The  result  is  that : — 

A.'s  underwriters  pay  .  .  .  £8,000 
B.'s  „  „  .  .  .  7,500 
B.  loses 600 


£16,000 


(i)    See    The    Stoomvarfc    Maat-  the  Supreme  Court  of  the  United 

sohappy  Nederland  v.  The  P.  &  0.  States  came  to  a  similar  conclusion 

Steam  Navig.  Co.  or  The  Khedive  in  The  North  Star  (1882),  106  U.  S. 

(1882).  7  App.  Cas.  795 ;  overruling  17.     See  also  The  Scotland  (1881), 

Chapman     v.    Eoyal     Netherlands  105  U.  S.  24. 

Steam  Navig.  Co.   (1879),  i  P.  D.  (c)  Cf.  The  London  S.S.  Owners' 

157.     It  is  interesting  to  note  that  Ins.  Co.  ».  The  Grampian  S.S.  Co. 

simultaneously  with  the  decision  of  (1889),  24  Q.  B.  D.  32,  663  (0.  A.). 
the  House  of  Lords  in  The  Khedive, 
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Sect.  793.  Were  the  claims  to  be  considered  as  oross-liaMlities,  apart 
from  the  principle  established  in  The  Khedive  {d),  the 
figures  would  work  out  as  follows  : — A.'s  underwriter  would 
pay  10,000;.,  and  would  also  pay  three-fourths  of  half  of 
B.'s  damage,  or  2,250^.,  under  the  collision  clause.  Against 
this  they  would  be  entitled  by  subrogation  to  receive  from 
B.  5,000;.,  or  half  of  A.'s  damage.  The  balance  of  the  half 
of  B.'s  damage,  viz.,  750/.,  would  fall  on  A.  B.'s  under- 
writers would  pay  6,000/.,  and  would  also  pay  three- fourths 
of  half  of  A.'s  damage,  or  3,750/.,  under  the  collision  clause ; 
and  against  this  they  would  likewise  be  entitled  by  subroga- 
tion to  receive  from  A.  3,000/.,  or  half  of  B.'s  damage.  The 
balance  of  the  half  of  A.'s  damage  (1,250/.)  would,  according 
to  this  method  of  computation,  fall  on  B.  The  result  is 
that — 

A.'s  underwriters  would  pay  .  .  £7,250 

A.  would  be  unprotected  for  .  .  750 
B.'s  underwriters  would  pay  .  .  6,750 

B.  would  be  unprotected  for  .  .  1,250 

£16,000 


794.  For  further  examples  of  how  the  principle  of  a  single 
liability  works  out  in  different  cases — showing,  too,  how 
settlements  are  complicated  by  limitations  of  liability,  and 
by  claims  of  cargo-owners  in  addition  to  those  of  ship — the 
reader  is  referred  to  the  Appendix  in  Mr.  McArthur's  work, 
where  the  matter  is  dealt  with.  It  has  been  thought  neces- 
sary thus  shortly  to  discuss  the  point  in  this  work,  especially 
in  view  of  a  clause  which  is  now  often  inserted  in  policies,  and 
"Cross  is,  in  fact,  incorporated  with  the  Institute  Clauses — both  time 

Clause  *^  ^^^  voyage — providing  that,  unless  liability  is  limited,  "  claims 
shall  be  settled  on  the  principle  of  cross-liabilities,  as  if  the 
owners  of  each  vessel  had  been  compelled  to  pay  to  the  owners 
of  the  other  of  such  vessels  such  one-half  or  other  proportion 
of  the  latter's  damages  as  may  have  been  properly  allowed  in 

{(f)   XThi  supra. 
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ascertaining  the  balance  or  sum  payable  by  or  to  the  assured    Sect.  794. 
in  consequence  of  such  collision." 

795.  It  will  be  noticed  that,  in  order  to  bring  the  collision  What  is  a 
clause  into  operation,  there  must  be  a  collision  between  the 
ship  insured  and  some  other  ship  or  vessel  (e) ,  and  that  the 
only  damages  insured  against  are  (in  the  ordinary  forms  of 
the  clause)  sums  payable  to  the  owners  of  the  latter  vessel 
in  consequence  thereof.  The  shipowner  is  therefore  not  pro- 
tected against  liability  due  to  his  vessel  running  into  a  dock- 
wall,  breakwater,  pontoon,  or  anything  that  is  not  another 
ship  (/) ;  nor,  even  where  there  has  been  a  collision  between 
his  ship  and  another  ship,  is  he  indemnified  in  respect  to  any 
damages  which  he  may  in  consequence  thereof  be  compelled 
to  pay  to  any  third  person  (g).     But  when  there  has  once 


(«)  It  has  been  held,  however,  by 
the  House  of  Lords  that  a  collision 
between  A.'s  tug  and  B.  is  a  collision 
between  A.  and  B.  within  the  mean- 
ing of  the  B,.  D.  G.  The  Niohe, 
[1891]  A.  C.  401.  See  "Western 
Transit  Co.  v.  Brown  (1907),  152 
Fed.  E,.  47  C. '  So  also  where  a  vessel 
struck  upon  the  anchor  of  another 
vessel,  this  was  held  to  be  a  collision 
vrith  the  latter.  Margetts  c.  Ocean 
Corp.,  [1901]  2  K.  B.  792.  In 
Bumham  v.  China  Mutual  Ins.  Co. 
(1906),  189  Mass.  K.  200,  the  Supreme 
Court  of  Massachusetts  held  that 
striking  a  sunken  vessel,  the  cost  of 
repairing  which  would  have  exceeded 
her  repaired  value,  was  not  a  "  colli- 
sion with  another  vessel,"  but  with 
a  wreck.  Cf.  Chandler  v.  Blogg, 
[1898]  1  Q.  B.  32.  See  further,  as 
to  the  meaning  of  "  collision,"  ^o«<, 
§  826. 

(/)  This  risk  is,  however,  often 
expressly  included.  See  The  Munroe, 
[1893]  P.  248  ;  Union  Mar.  Ins.  Co. 
V.  Borwiok,  [1895]  2  Q.  B.  279.  See 
also  Newtown  Creek  Towing  Co.  ii. 
Aetna  Ins.  Co.  (1900),  163  N.  T.  114. 


{g)  This  liability  is,  however, 
covered  by  the  Institute  Clause, 
which  provides  for  payments  made 
not  merely  to  the  owners  of  the 
other  ship  or  her  cargo,  but  "to  any 
other  person  or  persons."  This 
Institute  Clause,  however,  did  not 
provide  for  the  case  of  two  vessels 
belonging  to  the  same  owner  coming 
into  collision.  In  such  a  case,  ship  A. 
having  been  damaged  by  ship  B. 
owing  to  the  fault  of  the  latter, 
though  entitled  to  recover  from  her 
own  underwriters  for  the  actual 
damage  sustained,  would  not  have 
been  able  to  recover  her  demurrage, 
because  the  common  owner  could 
not  sue  himself.  The  underwriter 
on  B.  therefore  escaped  liability, 
B.  not  having  had  to  pay  damages 
to  any  third  person.  .  Cases  of  this 
nature  have  recently  been  met  by 
the  Sister  Ship  Clause,  now  one  of 
the  Institute  Clauses,  which  provides 
that,  "should  the  vessel  hereby  in- 
sured come  into  collision  with  or 
receive  salvage  services  from  another 
vessel  belonging  wholly  or  in  part 
to  the  same  owners,  or  under  the 
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Sect.  795.  been  a  collision  within  the  meaning  of  the  clause,  he  is  pro- 
tected against  all  damages,  direct  or  consequential,  occasioned 
thereby,  which  the  owners  of  the  other  vessel  or  of  her  cargo 
may  be  entitled  to  recover  from  him.  If,  for  example,  in 
consequence  of  a  collision  between  vessels  A.  and  B.,  for 
which  A.  is  solely  to  blame,  B.  makes  payments  to  a  third 
party,  for  the  reimbursement  of  which  A.  is  responsible,  A. 
may,  under  this  clause,  include  these  payments  in  his  account 
against  his  underwriters.  Similarly,  if  in  consequence  of 
such  a  collision  B.  is  forced  ashore,  or  into  collision  with  some 
other  body,  the  damages  thereby  occasioned  to  B.  and  payable 
by  A.  are  recoverable  under  the  clause  by  A.  from  his  under- 
writers {h).  The  Institute  Clauses,  however,  contain  a  proviso, 
which  may  apply  to  cases  of  this  nature,  protecting  the  under- 
writers against  liabilities  "  for  removal  of  obstructions  under 
statutory  powers  (?),  for  injury  to  harbours,  wharves,  piers, 
stages,  and  similar  structures,  consequent  on  such  collision,  or 
in  respect  of  the  cargo  or  engagements  of  the  insured  vessel, 
or  for  loss  of  life  or  personal  injury." 

Limited  pro-        796.  From  the  above  discussion  it  will  be  apparent  that  the 

ded  by  colli-     running  down  clause  does  not  apply  to  every  colUsion  which 

ause.      j^^y.  Q(,Qa,giQQ  damages  to  the  shipowner,  but  that  there  may 

frequently  be  heads  of  damage  which  are  totally  uninsured 

against ;  and  it  will  further  be  remembered  that  in  no  case 

same  management,  the  assured  shall  solely  to  blame  for  sinking  vessel  V., 

have  the  same  rights  imder  this  policy  were  not  entitled   to   recover   from 

as  they  -would  have  were  the  other  their  imderwriters  a  sum  which  they 

vessel  entirely  the  property  of  owners  had  been  compelled  to  pay  the  owners 

not  interested  in  the  vessel  hereby  of  V.,  being  the  expenses  which  the 

insured."  owners  of  V.  had  been  compelled 

(h)  For    further     instances,     see  to  pay  River  Commissioners  for  re- 

MoArthur,  2nd  ed.  p.  322.     Where  moving  the  wreck.     Burger  v.  In- 

the    underwriters  were   only  liable  demnityMutual]Vrar.Ins.Co.,[1900] 

to    reimburse    payments    made    by  2  Q.  B.  348. 

the  assured  "in  respect  of  injury  to  (i)  See  The  North  Britain,  [1894] 

such  other  ship  or  vessel  itself,"  it  P.  77;  Tatham  v.  Burr,  [1898]  A. 

was  held  by  the  Court  of  Appeal,  C.  382;  Chapman  v.  Fisher  (1904), 

reversing    Mathew,    J.,    that    the  20  Times  L.  R.  319. 
owners    of    vessel    D.,  which  was 
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does  it  purport  to  insure  against  more  than  three-fourths  of    Sect.  796. 
the  damage  sustained.     Such  and  similar  liahilities,  formerly 
known  as  "  uninsurable,"  it  was  the  practice  and  the  policy  of 
English  underwriters  to  refuse  to  cover  (A),  with  the  object, 
apparently,  of  ensuring  that  the  shipowner  should  be  sub- 
stantially interested  in  securing  the  safety  of  his  vessel.    And 
this  practice  is  still  adhered  to  in  the  ordinary  Lloyd's  policies, 
and  in  those  of  the  principal  insurance  companies.     But  in 
more  recent  years,  in  view  of  the  increasing  value  of  the 
interests  exposed  to  risk  in  a  marine  adventure,  shipowners 
have  found  it  necessary  to  secure  for  themselves  further  pro- 
tection.    Such    necessity    is,   no    doubt,   partly  accountable  Methods  of 
for  the  formation  and  development  of  certain  classes  of  the  piete  pto- 
modern  clubs,  or  mutual  insurance  associations,  which  under-  *®''*'°°- 
take  special  risks  not  covered  by  ordinary  policies.     It  is 
sometimes    made   an   express    stipulation    by  the    rules   of 
clubs  of  this  class  that  vessels  entered  shall  be  deemed  to  be 
fully  insured  in  an  ordinary  policy  on  ship  with  the  running- 
down  clause  attached,  and  it  is  provided  that  no  protection  is 
afforded  except  in  respect  of  losses  which  are  not  covered  by 
such  a  policy.     In  recent  years  underwriters  have  by  degrees 
somewhat   enlarged  the   scope  of  their  insurances  (^),  and 
eventug.lly  a  "full  protection  policy"  was  introduced  by  cer-  "Fullproteo- 
tain  Liverpool  insurance  companies,  "  which  was  in  effect  a    ™  ^°  ''^' 
Lloyd's  policy  on  the  hull  of  a  vessel  without  the  collision 
clause,  but  with  clauses  added  deaHng  with  all  the  important 
liabilities  of  the  shipowner."     This  form  of  policy  goes  far 
towards  giving  shipowners  the  "  full  protection  "  which  they 
desire  (m). 

797.  Notwithstanding  the  large  business  now  done  by  the 
clubs,  and  the  introduction  of  full  protection  policies,  Lloyd's 


(A)  Grow,  244.  and  Mr.  MoArthur's  the  editors  have 

(?)  JE.ff.,   a  "four-fourths"  run-  made  frequent  use,  especially  in  the 

ning-down  clause  has  in  a  few  cases  present  context.    To  these  the  reader 

been  agreed  to.     Gow,  254.  is  referred  for  further  information. 
{m)  See  Gow,  264,  of  which  work 
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Warranty  to 
remain  par- 
tially un- 
insured. 


Sect.  797.  and  some  of  the  principal  companies  have,  nevertheless,  made 
attempts  to  keep  the  shipowner  uninsured  in  respect  of  some 
portion,  at  least,  of  his  risks  and  liabilities  by  the  insertion, 
for  instance,  of  a  clause  whereby  the  shipowner  is  made  to 
warrant  that  he  remains  to  a  stipulated  extent  uninsured  else- 
where. A  breach  of  such  a  warranty  would,  of  course,  avoid 
the  policy  in  toto.  A  question  has  arisen  in  our  Courts  as  to 
whether  this  warranty  is  broken  by  effecting  an  insurance 
against  the  margin  of  liabilities  so  reserved  by  what  is  known 
as  an  "  honour  policy "  which,  though  legally  void,  is  in 
practice  treated  as  binding.  This  question  was  answered  in 
the  affirmative  by  Kennedy,  J.,  but  the  Court  of  Appeal  left 
the  point  open  («) .  Another  similar  question  has  been  raised 
as  to  whether  a  breach  of  the  warranty  is  committed  when 
a  shipowner  effects  a  further  valid  insurance  which  in  form 
undoubtedly  transgresses  the  stipulated  margin,  with  the 
object,  however,  not  of  securing  further  cover,  but  only  of 
protecting  himself  against  the  anticipated  insolvency  of  the 
original  underwriters.  It  was  decided  by  Mathew,  J.,  that 
under  such  circumstances  an  owner  is  justified  in  taking  out 
additional  policies,  and  commits  no  breach  of  his  warranty  by 
so  doing  (o).  The  policy  valuation  is  binding  for  the  pur- 
poses of  this  warranty.  Where,  therefore,  a  vessel  was 
valued  in  the  policy  at  3,750Z.,  and  it  was  agreed  that  the 
assured  should  keep  one-fifth  insured,  the  shipowner  was  not 
allowed  to  prove  that  her  real  value  was  5,000^.,  and  that  not 
having  insured  beyond  4,000/.,  he  had  committed  no  breach 
of  his  undertaking  [p). 

Effect  of  798.  It  is  an  established  principle  in  this  country,  to  which 

negligence  of  .        . 

the  assured  or  effect  IS  given  in  sect.  65  of  the  Marine  Insurance  Act  (q), 


Us  agents. 


(«)  Roddick  v.  Indemnity  Mutual 
Marine  Ins.  Co.,  Ltd.,  [1895]  1  Q.  B. 
836;  [1895]2Q.  B.  380;  ante,^  637. 
A  similar  point  has  frequently  been 
raised  in  America  on  fire  policies, 
where  it  has  been  generally  held  that 
such  a  warranty  is  not  broken  unless 
the  subsequent  insurance  is  valid. 
See  Hubbard  »/.  Hartford  Eire  Ins. 


Co.  (1871),  33  Iowa,  325,  and  cases 
there  cited ;  Thomas  «>.  Builders'  Eire 
Ins.  Co.  (187fi),  119  Mass.  121. 

(o)  General  Ins.  Co.  of  Trieste  ». 
Cory,  [1896]  1  Q.  B.  335. 

(p)  Muirhead  v.  Eorth  and  North 
Sea,  &o.  Assoc,  [1894]  A.  C.  at 
p.  79. 

(?)  Ante,  §  776. 
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that,  supposing  the  vessel,  crew  and  equipments  to  have  been    Sect.  798. 
originally  sufficient,  and  a  captain  to  have  been  provided  of  Where  the 
competent  skill,  the  underwriter  is  liable  for  any  loss  proxi-  wthy^and 
mately  caused  by  the  perils  insured  against,  although  it  may  ^gu?^'^^  ^^ 
have   been  remotely  occasioned   by  the  negligence  or  mis-  *^«  outset,  the 

underwriter 

conduct  (not  amountmg  to  barratry)  of  the  captam  or  crew,  will  be  liable 
whether  such  negligence  or  misconduct  consist  in  omitting  proximately 
some  act  which  ought  to  be  done,  or  doing  an  act  which  "^'is^'J  ^7 

o  '  o  penis  insured 

ought  not  to  be  done,  in  the  course  of  the  navigation  (r).  against, 
The  law  is  the  same  in  the  United  States  (s) .  moteiy  oooa- 

A-rt-i-n-i  PI       sioned  by  the 

A  Kussian  ship,  which  was  seaworthy  at  the  outset  of  the  negligence  of 

'  1  n    1     J.  •    J.         •  i.    '       1.1        n    tj!      £  the  master  or 

risk,  was  compelled  to  wmter  m  a  port  m  the  U-uli  ot  ^rew. 
Finland  under  the  charge  of  the  mate,  and  was,  owing  to  his 
negligence  in  not  extinguishing  a  fire  which  he  had  lighted 
in  her  cabin,  burnt  while  he  was  absent  on  board  another 
vessel :  the  Court  held  that,  as  the  loss  of  the  ship  was  proxi- 
mately caused  by  fire  (one  of  the  perils  insured  against)  the 
underwriters  were  liable,  though  it  was  remotely  occasioned 
by  the  negligence  of  the  mate  [t). 

The  Court  came  -to  the  same  conclusion  in  a  case  where 
sugars  were  lost  in  the  course  of  being  conveyed  from  the 
ship  to  the  shore,  according  to  the  usage  of  the  West  Indian 
trade,  in  a  sloop  adequately  manned  for  the  purpose,  which 
was  drifted  on  the  rocks  in  consequence  of  the  seamen  in 
charge  of  her  all  going  to  sleep,  in  gross  neglect  of  their 
duty  (m). 

A  ship,  which  was  obliged,  owing  to  her  being  a  sharp- 
buUt  vessel,  to  be  lashed  to  a  harbour  pier,  fell  over  when  the 


()•)  Busk  V.  Royal  Exoh.  Ass.  Co.  M.  &  W.   476 ;  Triuder  &   Co.   n. 

(1818),  2  B.  &  Aid.  72;  "Walker  v.  Thames  &  Mersey  Mar.  Ins.    Co., 

Maitland  (1821),  5  B.  &  Aid.  171 ;  [1898]  2  Q.  B.  Hi. 

Bishopi'.  Pentland(1827),  7B.  &Cr.  (s)  See  Phillips,  Ins.  s.    1049;  3 

219  ;    Holdsworth  v.   Wise    (1828),  Kent,  Com.  304,  306. 

ibid.   794 ;  Shore  v.  BentaU  (1828),  {t)  Busk  v.  Royal  Exch.  Asa.  Co. 

ibid.  798  ;  PhilUpsi;.  Headlam  (1831),  (1818),  2  B.  &  Aid.  72. 

2   B.    &   Ad.   380 ;  Dixon  v.  Sadler  («)  Walker  v.  Maitland  (1821),   5 

(1839),  5  M.  &  W.  405 ;  8  M.  &  W.  B.  &  Aid.  171. 
895;  Redman  v.  Wilson  (1845),    14 
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Sect.  798.  tide  left  her,  and  was  stove  in  and  stranded  in  oonsequenoe  of 
the  gross  negligence  of  the  mate  in  not  procuring  a  rope  of 
sufficient  strength  for  the  purpose :  the  Court,  on  the  same 
principle,  held  the  underwriters  liable  (x). 

A  ship  insured  on  an  entire  voyage  out  and  home,  having 
been  seaworthy  at  the  outset,  was  lost  on  her  passage  home 
by  the  perils  of  the  sea ;  the  underwriters  were  held  not  to  be 
discharged  by  the  captain's  negligence  and  misconduct  in 
sailing  with  her  on  this  homeward  passage  in  such  a  state  of 
leakiness  as  to  be  obliged  to  be  pumped  out  by  the  crew  every 
two  hours  (y). 

The  master  of  a  vessel  which  had  sailed  from  Rotterdam 
to  Sunderland  in  a  seaworthy  state,  on  her  arriving  off  a 
point  about  four  miles  from  Sunderland,  negligently  and  im- 
properly (but  not  barratrously)  heaved  overboard  so  much 
of  her  ballast  that  the  vessel  was  by  a  sudden  squall  driven 
on  her  beam  ends,  sunk  and  totally  lost :  the  Court  held 
that,  as  this  loss  was  proximately  caused  by  the  perils  of 
the  seas,  the  assured  might  recover,  though  it  was  remotely 
occasioned  by  the  improper  act  of  the  master  (z). 

A  ship  engaged  in  the  African  teak  trade,  and  insured  on 
a  voyage  out  and  home,  had  been  seaworthy  at  the  com- 
mencement of  the  risk,  but  at  Sierra  Leone  had  been  so 
unskilfully  loaded  by  the  native  lumpers  that  on  commencing 
her  voyage  home  she  was  found  unable  to  keep  the  sea,  and 
was  run  ashore  in  order  to  prevent  her  sinking  in  the  Sierra 
Leone  river :  the  Court,  upon  the  same  principle  as  in 
previous  decisions,  held  the  underwriters  liable  for  this 
loss  {a). 

So,  too,  damage  to  cargo  by  sea-water  occasioned,  whilst 
the  vessel  was  loading  in  port,  by  the  negligence  of  the  crew 

(x)  Bishop  V.  Pentland  (1827),  7  W.  895. 

B.  &  Or.  219.  (a)  Redman  v.  WilBon  (1846),  14 

(y)  Holdsworth  v.  Wise  (1828),  7  M.  &  W.  476.     See  also  Hodgson  v. 

B.&Cr.  794;  Shore  s.BentaU (1828),  Malcolm  (1806),  2  B.  &  P.  N.  R. 

ibid.  798,  in  notis.  336  ;     Oarruthers    v.     Sydebotham 

(a)  Dixon  v.  Sadler  (1839),  6  M.'&  (1816),  4  M.  &  S.  77. 
W.  40) ;  affirmed  (in  error),  8  M.  & 
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in  leaving  open  some  cocks  or  valves  in  the  machinery,  vs^as    Sect.  798. 
held  to  be  a  loss  by  perils  insured  against,  and  to  be  recover- 
able from  underwriters  notwithstanding  such  negligence  (b) . 

799.  It  may  be  inferred  from  the  language  of  sect.  55  (2)  (a)  And  negU- 
of  the  Marine  Insurance  Act  (c),  although  it  is  not  expressly  of  "iTe  aJsured 
so  provided  therein,  that,  ev(  n  where  the  peril  occasioning  liimself ,  wiU 
the  loss  has  been  due  to  the  negligence  (not  amounting  to  him  from 
wilful  misconduct)  of  the  assured  themselves,  the  underwriter 
will  not,  on  account  of  such  negligence,  be,  relieved  from 
liability.  It  was  so  decided  by  the  Court  of  Appeal  in  a 
recent  case  (d).  The  action  was  brought  by  the  owners  of 
the  "  Grainsborough  "  for  a  total  loss  of  freight.  The  loss  of 
freight  was  due  to  a  stranding ;  the  stranding  was  due  to  the 
negligence  of  the  master.  The  master  was  also  a  part-owner; 
and  the  main  question  in  the  case  was  whether  or  not  his 
claim  was  barred  by  his  own  negligence.  It  was  held  that 
there  was  no  warranty  by  a  part-owner  that  he  would  not 
personally  be  guilty  of  negligent  navigation  during  the 
voyage  covered  by  the  policy,  and  that  nothing  short  of 
dolus  or  wilful  misconduct  would  disqualify  him  from  re- 
covering. "  The  risk  undertaken  by  an  underwriter  upon  a 
policy  covering  perils  of  the  sea,"  said  A.  L.  Smith,  L.  J., 
"  is  that  if  the  subject-matter  insured  is  lost  or  damaged 
immediately  by  a  peril  of  the  sea,  he  will  be  responsible, 
and,  in  my  judgment,  it  matters  not  if  the  loss  or  damage  is 
remotely  caused  by  the  negligent  navigation  of  the  captain 
or  crew,  or  of  the  assured  himself,  always  assuming  that  the 
loss  is  not  occasioned  by  the  wilful  act  of  the  assured  "  (e). 

Of  course,  if  it  can  be  shown,  in  the  case  of  a  voyage  if  the  master, 
policy,  that  the  master  when  appointed  was  wholly  ineom-  were  origin^' 


(J)  Davidson  v.  Burnand  (1868),  to  non-reoovery  according  to  the  law 

L.  R.  4  0.  P.  117.  of  the  United  States,  for  a  loss  caused 

(c)  Ante,  §  775  hy  the  wilful  act  of  the  master,  as 

(d)  Triuder   &  Co.  v.  Thames   &  agent  of  the  assured,  see  Standard 
Mersey  Co.,  [1898]  2  Q.  B.  114.  Marine  Ins.  Co.  o.  Nome  Beach  Co. 

if)  [1898]  2  Q.  B.  at  p.  124.     As  (1904),  133  Fed.  R.  636. 
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Sect.  799. 

ally  deficient, 
this  is  matter 
of  defence 
under  the  plea 
of  unsea- 
worthiness. 

Loss  caused 
by  wilfully 
sending  the 
ship  to  sea 
and  keeping 
her  there 
unseaworthy, 
is  a  defence 
even  under  a 
■(time  policy. 


Duty  to  avert 
or  minimise 
a  loss. 


petent  (/),  tliat  the  crew  were  insufficient  {g),  or  the  ship  in 
any  way  unseaworthy  at  the  outset  of  the  risk,  this  is  matter 
of  defence,  of  which  the  underwriters  may  avail  themselves 
under  a  plea  of  unseaworthiness. 

Even  under  a  time  policy,  though  it  is  established  law  that 
there  is  no  implied  warranty  of  seaworthiness,  it  has  been 
held,  since  the  decision  to  that  effect  in  the  House  of 
Lords  {h),  that  a  plea  that  the  vessel  was  wrongfully  and 
wilfully  sent  to  sea  unseaworthy,  and  kept  there  unsea- 
worthy and  without  a  proper  master  and  crew,  whereby  she 
was  lost,  is  a  good  defence  to  an  action  on  the  policy  («) ;  and 
it  is  always  open  to  the  underwriter  to  show  that  the  loss 
arose,  not  from  any  peril  insured  against,  but  directly  owing 
to  the  unseaworthy  condition  in  which  the  vessel  sailed  (/c). 

799a.  So  far  it  seems  clear  that  the  insurer  is  liable  for 
any  loss  caused  proximately  by  a  peril  insured  against, 
unless  it  has  been  brought  about  by  the  wilful  misconduct  of 
the  assured  himself.  It  is  necessary,  however,  to  consider 
sect.  78  of  the  Marine  Insurance  Act,  which,  after  enumera- 
ting the  expenses  recoverable  under  the  suing  and  labouring 
clause,  provides  in  sub-sect.  4  that  "it  is  the  duty  of  the 
assured  and  his  agents,  in  all  cases,  to  take  such  measures  as 
may  be  reasonable  for  the  purpose  of  averting  or.  minimising 
a  loss." 

The  existence  of  such  a  duty  has  been  judicially  recog- 
nised both  in  this  country  and  in  the  United  States  (/) ;  and 


(/)  Tait  ».  Levi  (1811),  14  East, 
481  ;  see  also  Gregson  v.  Gilbert 
(1783),  3  Dougl.  232 ;  Park  on  Ins. 
138. 

(g)  Forshaw  v.  Chabert  (1821),  3 
Brod.  &  B.  158. 

(A)  Gibson  v.  Small  (1854),  4  H.  L. 
Gas.  353. 

(i)  Thompson  v.  Hopper  (1856),  6 
E.  &  B.  172,  937.  Cf.  Dudgeons. 
Pembroke  (1877),  2  App.  Gas.  284. 

[k)  Fawcus  V.  SarsBeld  (1856),  6 


E.  &  B.  192;  Ballantyue  v.  Mac- 
Mnnon,  [1896]  2  Q.  B.  45S.  See  the 
Mar.  Ins.  Act,  s.  39  (5),  ante,  §  697. 
(T)  See  Ourrie  v.  Bombay  Native 
Ins.  Co.  (1869),  L.  R.  3  P.  C.  72,  81, 
84  ;  Columbian  Ins.  Co.  v.  Ashby 
(1830),  4  Peters,  Sup.  Ct.  R.  139, 
143.  See  also  Kidston  v.  Empire 
Ins.  Co.  (1866),  L.  R.  1  0.  P.  S35, 
544;  and  Mayer  v.  Ralli  (1876),  1 
C.  P.  D.  358,  368,  371 ;  but  the  duty 
of  the  master  mentioned  in  the  two 
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Arnould,  writing  in  1848,  stated  that  it  had  long  been  Sect.  799a. 
settled  that  it  was  the  clear  duty  of  the  assured  to  labour  for 
the  recovery  and  restitution  of  detained  or  damaged  pro- 
perty (m) .  There  seems,  however,  to  be  no  case  in  which  it 
was  necessary  to  decide  that  the  assured  owes  such  a  duty  in 
the  strict  legal  sense  of  the  term  to  the  insurer,  or  what  are 
the  legal  consequences  of  a  breach  thereof,  though  the  judg- 
ment of  the  Privy  Council  in  Ourrie  v.  Bombay  Insurance  Co. 
is  partly  based  on  there  having  been  a  breach  of  this  duty 
which  prevented  the  assured  from  recovering  on  his  policy  (»). 
If  the  effect  of  the  provision  under  discussion  is  that  the 
assured  cannot  recover  for  a  loss  proximately  caused  by  a 
peril  insured  against,  on  the  ground  of  an  omission  on  his 


laBt-meutioned  cases  seems  to  be  one 
owing  rather  to  tlie  owners  of  the 
cargo  than  to  the  insurers.  In 
Kidston  v.  Empire  Ins.  Co.,  in  the 
Exchequer  Chamber  (1867),  L.  R. 
2  C.  P.  at  p.  365,  Kelly,  C.  B., 
delivering  the  judgment  of  the  Court, 
said  that,  although  not  unreasonable, 
it  had  never  been  held  to  be  law  in 
this  country  that  if  the  owner  of 
freight  fails  to  earn  it  by  his  own 
default,  he  should  be  disentitled  to 
recover  it  against  the  insurer. 

{m)  Aruould,  1st  ed.  vol.  i.  p.  35 ; 
see  also  vol.  U.  p.  1190.  See  ante, 
§  22,  post,  §  1218.  Arnould  cites 
Mitchell  V.  Edie  (1787),  1  T.  E.  608, 
which  does  not  seem  to  be  in  point. 
See  also  McArthur,  p.  263. 

(»)  The  policy  was  on  a  cargo  of 
timber,  against  total  loss  only,  and 
the  ship  having  gone  aground  and 
become  a  wreck,  the  master,  without 
taking  any  steps  to  save  the  cargo, 
gave  notice  of  abandonment  to  the 
insurers  thereof,  and  sold  ship  and 
cargo  in  one  lot.  Part  of  the  cargo 
was  subsequently  saved.  The  Judi- 
cial Committee  were  of  opinion  that 
there  was  no  time  between  the 
grounding  of  the  ship  and  the  sale, 
at  which  the  assured  were  entitled 

A. VOL.  II. 


to  treat  the  cargo  as  having  been 
totally  lost  (L.  R.  3  P.  C.  at  p.  82). 
The  total  loss,  if  it  can  be  said  to 
have  occurred,  was  therefore  the 
result  not  of  a  peril  insured  against, 
but  of  an  unjustifiable  sale.  Their 
Lordships,  however,  also  said  (p.  81) : 
' '  Assuming  for  the  moment  that  the 
cargo  was  in  such  a  condition  at  this 
time  {i.e.,  shortly  before  the  sale) 
that  it  might  be  regarded  as  totally 
lost,  if  previously  a  portion  of  it,  at 
least,  might  have  been  saved  by  the 
exertions  of  the  captain  acting  for 
the  assured,  and  he  chose  not  to 
make  the  slightest  attempt  to  save  it, 
how  can  the  assured  recover  from  the 
underwriters  a  loss  which  was  made 
total  by  their  own  negligence  f  This, 
in  itself,  would  he  an  answer  to  the 
claim  of  a  total  loss  upon  the  poUoy 
on  the  timber."  They  further  said 
(p.  82) :  "  This  omission  of  the  cap- 
tain to  take  any  steps  towards  saving 
the  cargo,  at  a  time  when  it  was 
probable  that  his  endeavours  would 
be  successful,  in  their  Lordships' 
judgment,  precludes  the  assured  from 
recovering  for  a  total  loss  of  the  cargo 
into  whatever  condition  it  might 
have  been  brought  afterwards." 

3b 
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Sect.  799a.  part  (not  amounting  to  wilful  misconduct),  or  on  the  part  of 
his  agent,  to  take  some  step  to  avert  the  loss,  it  limits  the 
operation  of  sect.  55  of  the  Marine  Insurance  Act,  and  seems 
to  conflict  to  some  extent  with  the  principle  on  which  the 
decision  in  Trinder  v.  Thames  and  Mersey  Insurance  Co.  (o) 
is  founded. 


Where  the 
loss  is  not 
proximately 
caused  by 
perils  of  the 
sea,  but  is 
directly  refer- 
able to  the 
negligence  or 
misconduct 
(not  amount- 
ing to  bar- 
ratry) of, the 
agents  of  the 
assured,  the 
underwriter 
■will  be 
discharged 
from  his 
liability. 


800.  Where  the  loss  is  not  proximately  caused  by  the 
perils  of  the  sea,  hut  is  directly  referable  to  the  negligence 
or  misconduct  of  the  master  or  other  agents  of  the  assured, 
not  amounting  to  barratry,  there  can  be  no  doubt  that  the 
underwriters  would  be  thereby  discharged. 

Thus — to  take  a  case  recorded  by  Emerigon  as  having 
actually  occurred  at  the  first  breaking  out  of  the  great  plague 
of  Marseilles  in  1720 — where  the  master  of  a  ship,  part  of 
whose  crew  had  died  of  the  plague  on  the  voyage,  sailed  into 
that  city  with  a  false  bill  of  health,  in  consequence  of  which 
his  ship  was  ordered  to  be  burnt,  this  misconduct  was  held  to 
discharge  the  underwriters  {p) . 

The  following  English  case  seems  to  have  proceeded  on 
the  same  ground : — A  ship  having  been  driven  ashore  near 
the  harbour  of  St.  Thomas  (West  Indies)  was  afterwards  got 
off  very  little  injured,  and  might  have  been  repaired  but  for 
the  negligence  of  the  agents  of  the  assured  in  the  island,  who 
allowed  her  to  be  condemned  and  broken  up  after  two  very 
hasty  and  imperfect  surveys ;  Lord  Tenterden  told  the  jury 
that  the  underwriters  would  not  be  liable  for  the  total  loss 
by  condemnation  and  sale,  if,  in  their  opinion,  such  loss  had 
been  brought  about  by  the  negligence  or  misconduct  of  the 
agents  of  the  assured  {q). 

Loss  directly  801.  A  fortiori,  where  the  loss  is  not  proximately  caused 
the  acts  or  ^J  ^  peril  insured  against,  but  is  directly  referable  to  the  act 
negligence  of    ^^  ^^  assured  himself,  the  underwriter  will  not  be  liable  {r) . 


(o)  [1898]  2  Q.  B.  114. 

[p]  1    Emerigon,   c.   xii.    s.    13, 

p.  429. 

(q)  Tanner  t'.  Bennett  (1825),  Eyan 


&  Mood.  182.     See,  as  to  the  S.  P., 
Bradford  ti.  Levy  (1826),  2  0..&  P. 
137. 
(r)  Mar.    Ins.    Act,    s.    65,   mite, 
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So,  too,  it  has  been  held  that  an  assured  cannot,  by  forcing    Sect.  801. 

a  sale  at  a  port  of  refuge  of  a  cargo  which  is  partly  damaged,  the  assured 

himself  is  not 
at  the  risk  of 
(1806),   7   East,  367,  where,  under  the  under- 
similar  oiroumstanoes,  a  loss  of  cargo  writers. 


§  775  ;  Bell  v.  Caratairs  (1811),  14 
East,  374,  has  been  cited  in  support 
of  this  obvious  proposition.  The 
facts  in  that  case  were  that  a  neutral 
American  ship  -was  captured  by  a 
French  privateer,  and  was  after- 
wards with  her  cargo  condemned 
by  a  French  Court  as  prize,  upon 
the  express  ground  that  the  ship 
was  not  furnished  with  the  docu- 
ments which,  according  to  the  treaty 
between  France  and  the  United 
States,  were  necessary  to  prove  her 
American  nationality.  The  plain- 
tiffs, who  owned  ship,  freight  and 
cargo,  thereupon  brought  an  action 
on  English  policies  of  insurance, 
averring  a,  loss  by  capture.  The 
principal  arguments  used  on  behalf 
of  the  underwriter  were,  first,  that 
there  was  an  implied  warranty  in 
every  policy  that  a  vessel  should  be 
properly  documented,  and  secondly, 
that  the  loss  was  due  to  the  negli- 
gence of  the  owners  in  failing  to 
supply  proper  documents.  Effect 
was  given  in  some  way  to  the  latter 
contention,  and  the  case  was  decided 
in  favour  of  the  underwriter,  but  it 
is  not  clear  precisely  on  what  ground. 
There  are  expressions  in  the  judg- 
ment of  the  Court  delivered  by  Lord 
Ellenborough  which  suggest  that 
the  ratio  decidendi  of  the  case  was 
that  the  loss  was  due  to  the  con- 
denmation,  and  not  the  capture,  of 
the  vessel,  and  that  neither  the  con- 
demnation itself,  nor  its  cause  {i.e., 
the  want  of  necessary  documents), 
was  a  peril  insured  against.  But  it 
is  more  likely  that  the  Court  simply 
considered  that  the  assured  ought 
not  to  be  allowed  to  recover  for  a 
loss  occasioned  by  his  own  .act  or 
default.  It  is  otherwise  difficult  to 
understand  the  care  taken  to  distin- 
guish the  case  from  Dawson  v.  Atty 

3 


was  held  to  be  a  loss  by  capture, 
and  the  cargo  owner,  having  no  duty 
to  supply  documents,  and  so  having 
been  guilty  of  no  negligence  or 
breach  of  duty  in  not  supplying 
them,  was  allowed  to  recover. 

The  following  passage,  cited  from 
the  judgment  of  Collins,  L.  J.,  in 
Trinder  &  Co.  v.  Thames  &  Mersey 
Marine  Ins.  Co.,  [1898]  2  Q.  B.  at 
p.  128,  shows  the  views  taken  in 
earlier  editions  of  this  work,  as  well 
as  those  of  other  authorities  : — 

"The  cases  based  on  the  absence 
of  documents  may  be  rested  on  two 
grounds,  assuming  that  the  act  of 
the  assured  fell  short  of  dolus,  which 
is  not  clear — (a)  That  in  the  case  of 
insurance  against  capture  there  is 
an  implied  contract  that  the  ship 
shall  be  properly  documented.  It 
is  put  on  this  ground  by  PhUlips, 
s.  745,  and  by  Arnould,  p.  668, 5th  ed. 
(b)  That  capture  insured  against, 
being  not  the  mere  detention  for  the 
purpose  of  inspection  of  documents, 
but  the  taking  '  with  intent  to  de- 
prive the  owner  of  all  dominion  or 
right  of  property  over  the  thing 
taken'  (Arnould,  p.  748,  5th  ed., 
citing  Emerigon,  p.  428),  'the  want 
of  documents  may  be  regarded  as 
the  proximate  cause  of  the  loss.' 
WiUes,  J.,  in  Thompson  v.  Hopper, 
explains  these  oases  on  this  ground. 
Referring  to  Bell  v.  Carstairs,  he 
says : — '  The  loss  was  the  immediate 
and  direct  result  of  the  want  of 
proper  papers,  and  it  was  the  duty 
of  the  owner  of  the  ship,  by  the  law 
which  authorized  its  capture,  if  not 
by  the  general  maritime  law  (see 
Roccus),  to  be  provided  with  those 
papers,  and  the  want  of  them  was 
the  direct,  immediate  and  only  cause 
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Sect.  801.  thereby  convert  it  into  a  total  loss  under  a  policy  which  is 
"free  from  average"  (s).  And,  for  a  similar  reason,  the 
underwriter  is  not  liable  for  losses  occasioned  by  bad  stow- 
age (i5). 

In  accordance  with  a  well-recognised  usage,  the  loss  of 
goods  carried  on  deck,  that  being  considered  an  improper  and 
unsafe  place  to  carry  them,  is  not  recoverable  under  a  general 
policy  on  goods,  unless  they  are  so  carried  by  virtue  of  a 
general  usage  of  trade,  with  which  the  underwriter  must  be 
presumed  to  have  been  familiar  (w).     In  practice,  they  are 


Goods  carried 
on  deck. 


of  the  loss.' " 

Notwithstanding,  however,  these 
weighty  expressions  of  opinion,  the 
editors  venture  to  submit  that  there 
is  great  difficulty  in  following  the 
fine  distinction  between  loss  by  cap- 
ture and  loss  by  condemnation.  As 
soon  as  the  vessel  was  captured  by 
the  privateer  (whose  object  was  to 
obtain  her  condemnation  by  a  prize 
Court),  it  is  submitted  that  there 
was  a  total  loss  by  capture.  The 
subsequent  condemnation  was  not 
necessary  to  constitute  a  total  loss, 
but  only  transformed  what  was 
already  a  constructive  total  loss  into 
a  total  loss  in  respect  of  which  no 
notice  of  abandonment  need  be  given. 
Another  way  of  arriving  at  the  same 
resiilt  is  suggested  by  the  judgments 
of  Channell,  J.,  and  Lord  Halsbury, 
in  Andersen  v.  Marten,  [1907]  2 
K.  B.  at  pp.  254,  255;  [1908] 
A.  C.  at  p.  341.  It  is  also  to  be 
noticed  that  the  passage  cited  by 
Collins,  L.  J.,  from  the  5th  edition 
of  this  work  was  in  the  2nd  edition 
(p.  832,  see  this  edition,  §  829)  made 
subject  to  the  qualification  that  an 
intent  to  deprive  the  owner  of  his 
rights  of  property,  though  necessary 
to  constitute  a  ''capture"  proper, 
was  not  requisite  to  constitute  a 
"taking  at  sea." 

In  this  context  there  were  cited  in 
former  editions  of  this  work  (2nd  ed- 


p.  798;  6th  ed.  p.  732)  the  two 
convoy  cases  of  Carstairs  v.  AUnutt 
(1813),  3  Camp.  497,  and  Metcalfe 
■I/.  Parry  (1814),  4  Camp.  123,  as 
illustrating  the  principle  that  an 
underwriter  is  discharged  whenever 
it  can  be  shown  that  the  loss  was  in 
any  way  brought  about  by  a  violation 
of  the  law  to  which  the  assured  was 
privy.  It  appears,  however,  that  the 
cases  have  nothing  to  do  with  any 
such  principle.  The  only  point  dis- 
cussed was  whether  or  not  there  had 
under  particular  circumstances  been 
an  infringement  of  the  Convoy  Acts. 
If  there  had,  and  the  assured  was 
privy  thereto,  the  policy  was  by  the 
express  provisions  of  the  Acts — and 
apart  from  any  principle  at  present 
under  consideration  —  ipso  faeto 
avoided.  See  38  Geo.  3,  c.  76;  43 
Geo.  3,  c.  57. 

(«)  Meyer  i).  Ralli  (1876),  1  C.  P.  D. 
358. 

[t]  See  Emerigon,  o.  xii.  ss.  2,  4,  5. 
Bad  stowage  is  expressly  excepted, 
even  in  a  "  full  protection  poUoy." 

(m)  See  Mar.  Ins.  Act,  Schedule  I. 
rule  17,  ante,  }§  222,  226  ;  Ross  v. 
Thwaite  (1776),  1  Park,  Ins.  23; 
Backhouse  v.  Ripley  (1802),  ibid.  24 ; 
Da  Costa  11.  Edmunds  (1815),  4  Camp. 
142  ;  Gould  V.  OHver  (1837),  4  Bing. 
N.  C.  134;  Milward  v.  Hibbert 
(1842),  3  Q.  B.  120. 
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often  expressly  covered  by  what  is  known  as  an  "  in  and    Sect.  801. 
over  "  clause.  ' '  in  and 

over"  clause. 
802.  The    extent   of  the    shipowner's    responsibility  for  Statutory- 
damage  caused  to  goods,  or  to  another  ship,  by  the  acts  of  the  owner's 
master  or  mariners  is,  under  the  common  law  of  England,  "^^^P""^'     ^■ 
limited  only  by  the  full  amount  of  the  loss  or  damage  sus- 
tained {as). 

With  a  view  to  encouraging  the  shipping  interest,  our  legis- 
lature has  at  different  times  passed  various  Acts  in  order  to 
limit  this  responsibility  (y).  The  Act  at  present  in  force 
is  the  Merchant  Shipping  Act,  1894,  which  provides  as 
follows : — 

The  owner  (z)  of  a  British  sea-going  ship  or  any  share 
therein  shall  not  be  liable  to  make  good  to  any  extent  what- 
ever any  loss  or  damage  happening  without  his  actual  fault 
or  privity  in  the  following  cases,  namely : — 

(1.)  Where  any  goods,  merchandise  or  other  things  what- 
soever taken  in  or  put  on  board  his  ship  are  lost  or 
damaged  by  reason  of  fire  on  board  the  ship ;  or 
(2.)  Where  any  gold,  silver,  diamonds,  watches,  jewels  or 
precious  stones  taken  in  or  put  on  board  his  ship,  the 
true  nature  and  value  of  which  have  not  at  the  time 
of  shipment  been  declared  by  the  owner  or  shipper 
thereof  to  the  owner  or  master  of  the  ship  in  the 
bills  of  lading  or  otherwise  in  writiag,  are  lost  or 
damaged  by  reason  of  any  robbery,  embezzlement, 
making  away  with  or  secreting  thereof  (a). 

(it)  Maclaohlan  on  Shipping,   121  to  wlioin  the  ship  is  demised:  Mer- 

gi  ggq  chant  Shipping  Act,  1906,  s.  71.   The 

(y)  As  to  the  motives  of  the  legis-  Act  of   1906  was  passed  in  oonse- 

lature,  see  the  preamble  of  7  G-eo.  2,  quence  of  the  decision  in  The  Hopper 

c.  15 ;  the  remarks  of  Lord  Tenter-  No.  66,  [1907]  P.  234,  which  was 

den  in  Gale  v.  Laurie  (1826),  5  B.  &  afterwards  reversed  by  the  House  of 

Or.  163  ;  and  of  Parke,  B.,  in  Brown  Lords,  sub  mm.  Sir  John  Jackson, 

V.  Wilkinson  (1847),  16  L.  J.  Exoh.  Ltd.   v.   Owners   of    S.S.   Blanche, 

36.  [1908]  A.  0.  126. 

(2)  "Owner"  in  this  and  the  fol-  [a)  Merchant  Shipping  Act,  1894, 

lowing  sections  includes  any  charterer  s.  602. 
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Sect.  802.  And  by  sect.  503  of  the  same  (5)  Act :  The  owners  of  a 
ship,  British  or  foreign,  shall  not,  where  all  or  any  of  the 
following  occurrences  take  place  without  their  actual  fault  or 
privity  (that  is  to  say), 

(a)  Where  any  loss  of  life  or  personal  injury  is  caused  to 

any  person  being  carried  in  the  ship  ; 

(b)  Where  any  damage  or  loss  is  caused  to  any  goods, 

merchandise,  or  other  things  whatsoever  on  board 
the  ship ; 

(c)  Where  any  loss  of  life  or  personal  injury  is  caused  to 

any  person  carried  in  any  other  vessel  by  reason  of 
the  improper  navigation  of  the  ship  ; 

(d)  Where  any  loss  or  damage  is  caused   to  any  other 

vessel,  or  to  any  goods,  merchandise,  or  other  things 
whatsoever  on  board  any  other  vessel  by  reason  of 
the  improper  navigation  of  the  ship, 

be  liable  to  damages  beyond  the  following  amounts  (that  is 
to  say)  :  (i.)  In  respect  of  loss  of  life  or  personal  injury, 
either  alone  or  together  with  loss  of  or  damage  to  vessels, 
goods,  merchandise,  or  other  things,  to  an  aggregate  amount 
not  exceeding  fifteen  pounds  for  each  ton  of  their  ship's 
tonnage  ;  and  (ii.)  in  respect  of  loss  of  or  damage  to  vessels, 
goods,  merchandise,  or  other  things,  whether  there  be  in 
addition  loss  of  life  or  personal  injury  or  not,  an  aggregate 
amount  not  exceeding  eight  pounds  for  each  ton  of  their 
ship's  tonnage ;  and  then  follow  provisions  for  the  ascertain- 
ment of  the  tonnage  of  vessels,  British  and  foreign. 

These  important  provisions  limit  claims  made  by  owners  of 
foreign  as  well  as  British  ships,  and  apply  to  occurrences 
happening  outside  of  British  jurisdiction  (c). 

';    (i)  This  section  has  recently  been  moveable,  by  reason  of  the  improper 

extended  and   applied  to  all  oases  navigation  or  management  of   the 

where  (without  the  actual  fault  or  ship.     Merchant  Shipping  (Liability 

privity  of  the  owners)  any  loss  or  of  Shipowners  and  Others)  Act,  1900. 

damage   is  caused   to    property  or  (c)  The  Amalia  (1863),  32  L.  J. 

rights  of  any  kind,  whether  on  land  Adm.  191. 
or  on  water,   or  whether  fixed  or 
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Sect.  606  of  the  same  Act  provides  for  the  legality  of    Sect.  802. 
insurance  against  the  happening  without  the  owner's  actual  insurances 
fault  or  privity  of  any  of  the  events  in  respect  of  which  their  Merchant 
liahility  is   so    limited,   and   such,  insurances   are   specially  ^ipp™g 
exempted  from  the   requirements   of    the    Stamp   Act  (d). 
They  have  given  rise  to  the  Shipowners'  Protection  Associa- 
tions or  Cluhs. 

803.  There  are  two  classes  of  cases  in  which  loss  may  he  Loss  by  the 
occasioned  by  the  public  authoritative  acts  of  the  govern-  government 
ment  of  the  assured:  those,  viz.,  in  which  the  assured  and  °     e assure  . 
underwriter  are  both  subjects  of  the  same  state,  and  those 
in  which  they  are  subjects  of  different  states. 

In  the  former  class  of  cases  it  may  now  be  taken  as  settled 
law  that  the  underwriter  is  liable  for  all  loss  occasioned  by 
the  public  acts  of  the  home  government  in  detaining,  arrest- 
ing or  laying  an  embargo  on  the  ship  either  in  the  home  or 
a  foreign  port  (e) . 

In  the  latter  class  the  nature  of  the  conclusion  justified  by 
law  will  differ  according  as  there  is  war  or  peace  between 
the  two  powers.  We  have  already  seen  that  an  insurance 
on  enemy's  property  is  illegal  (/) ;  we  may  add  that  a  policy, 
legal  when  made,  may  become  invalid  by  what  is  tantamount 
to  a  declaration  of  hostilities  between  the  government  of  the 
assured  and  that  of  the  insurer  (g). 

Even  as  regards  time  of  peace,  the  principle  was  laid 
down,  and  for  a  long  time  tenaciously  adhered  to  by  Lord 
Bllenborough,  "  that  in  all  questions  arising  between  the 
subjects  of  different  states,  each  is  a  party  to   the  public 

{d)  Stamp    Act,      1891,     =.     93,  (y)  Touteng  v.  Hubtard  (1802),  3 

sub-s.  (i).  B.  &  P.  291 ;  Aubert  v.  Gray  (1862), 

(e)  Page  v.  Thompson  (1804),  at  3  B.  &  S.  163 ;  32  L.  J.  Q.  B.  50. 

N.  P.,   Park,  Ins.    175;    Green  v.  As  to  what  constitutes  an  outbreak 

'Young  (1702),  2  Lord  Raym.  840;  of  hostilities,  see  Driefontein  Con- 

S.  C,  2  Salk.  444  ;  see  also  the  dicta  soUdated Mines,  &o.  </.  Janson,  [1900] 

of    Lord   Alvanley  in    Touteng  v.  2  Q.  B.  339;  S.  C,  in  0.  A.,  [1901] 

Hubbard  (1802),  3  B.  &  P.  302;  3  2  K.  B.  419;  and  sub  mm.  Janson 

Kent  Com.  291.  '»•  Driefontein,  &o.  in  the  House  of 

(/)'  Ante,  §  753.  Lords,  [1902]  A.  0.  484. 
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Sect.  803.  authoritative  acts  of  his  own  government ;  and  on  that 
account  a  foreign  subject  is  as  much  incapacitated  from  making 
the  consequences  of  an  act  of  his  own  state  the  foundation  of 
a  claim  to  indemnity  upon  a  British  subject  in  a  British 
court  of  justice  as  he  would  be  if  such  act  had  been  done 
immediately  and  individually  by  such  foreign  subject  him- 
self "  (A).  And,  applying  this  principle  in  a  case  that  came 
before  him,  where  an  embargo  had  been  laid  upon  native 
shipping  during  a  time  of  peace,  and  in  no  hostile  spirit  to 
any  foreign  power,  Lord  BUenborough  held  that  the  assured 
must  be  identified  with  his  government  and  the  underwriter 
therefore  discharged  («). 

No  little  confusion  followed  this  generalization  of  a  very 
restricted  rule  {k).  The  right  rule  of  law  was  declared  by 
a  Court  of  Error  in  Bazett  v.  Meyer  (l),  and  would  have 
rested  there  but  for  the  case  of  Campbell  v.  Innes  (m).  The 
question  was  again  raised  in  more  recent  times,  and,  it  is  to 
be  hoped,  flnaUy  set  at  rest  by  the  decision  of  the  Exchequer 
Chamber  affirming  that  of  the  Queen's  Bench,  that  the 
assured  is  not  to  be  identified  with  the  acts  of  his  own 
government  unless  the  existence  of  hostilities  between  it  and 
the  government  of  the  insurer  renders  any  such  contract  of 
indemnity  incompatible  with  that  highest  law — ^the  salus 
populi — under  the  insurer's  government  (n). 

In  the  United       In  the  United  States  the  whole  question  has  come  before 
States.  .  ,         .  I.     1       o 

the  consideration  of  the  Supreme  Court,  and  it  has  there 

been  held,  agreeably  to  the  declared  principle  of  the  decisions 

by  the  English  Exchequer  Chamber  in  Bazett  d.  Meyer  and 

Aubeii  V.  Grray,  that  a  subject  is  not  to  be  deemed  a  party 

(h)  PerLordEUenboroughiuOon-  2  M.   &  S.   94;  Campbell  v.  Innes 

way  V.  Gray  (1809),  10  Bast,  545.  (1821),  4  B.  &  Aid.  423. 

(i)  Conway    v.    Gray    (1809),    10  (l)  5   Taunt.    824,    829;    and  see 

East,  536  ;  Conway  j;.  Forbes  (1809),  FUndt  v.  Soott  (1812),  ibid.  674. 

ibid.;  Mauri  v.  Shedden  (1809),  ibid.  [m)  4  B.  &  Aid.  423. 

[k)  Mennett  v.  Bonham  (1812),  15  (n)  Aubert  v.  Gray  (1862),  3  B.  & 

East,  477  ;  Flindt  v.  Crokatt  (1812),  8.  163,  169  ;  32  L.  J.  Q.  B.  50.     See 

ibid.   522;    Flindt  v.   Soott   (1812),  Semsonv.  DiieiaD.ieim,  &o.,ubi  supra, 
ibid.  525;  Simeon  v.  Bazett  (1813), 
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to  the  peaceful  acts  of  his  own  government,  so  as  thereby  to    Sect.  803. 
deprive   him  of  remedy  on  a  policy  effected  with  foreign 
underwriters  in  respect  of  losses  caused  hy  such  acts  (o) . 

804.  In  the  law  maritime  received  on  the  Continent  of  Loss  of 

Europe,  the  compulsory  abandonment  of  the  voyage,  occa-  ^terdfotion 

sioned  by  the   interdiction  of  commerce  with  the  port  of  °*  oommeroe, 
•'  J^  or  blookade  or 

destination  after  the  commencement  of  the  risk,  or  by  its  embargo, 
hostile  occupation,  embargo,  or  blockade,  is  considered  to  be  a  yoyage^  not 
risk  covered  by  the  policy,  and  recoverable  either  as  caused  by  ?■  "^  covered 
"  a  restraint  of  princes,"  or  under  the  words  "  compulsory  policies  in  the 

.  „  ,,  common  form. 

change  ot  voyage. 

In  this  country,  however,  it  has  been  repeatedly  decided, 
and  must  now  be  taken  as  clear  insurance  law,  that  neither 
interdiction  of  trade  at  the  port  of  destination  after  risk  com- 
menced, nor  interception  of  the  voyage  by  blockade,  or  by  the 
imminent  and  palpable  danger  of  capture  or  seizure,  amounts 
to  a  risk  for  which  English  underwriters  are  answerable 
under  the  common  form  of  policy,  either  as  an  "  arrest, 
restraint,  and  detention,"  or  in  any  other  way  whatever  {p). 

The  principle  on  which  these  decisions  rest  is  the  maxim 
Causa  proxima  non  remota  spectatur  :  "  the  cause  of  loss  must 
be  a  peril  acting  upon  the  subject  insured,  immediately  and 
not  circuitously." 

805.  A  cargo  of  pilchards  was  insured  "  free  of  average,"  Loss  of 
by  an  English  ship  from  the  coast  of  Cornwall  to  Naples.  fear*f|  ^^ 
On  her  voyage,  while  sailing  under  convoy,  intelligence  was  confiscation. 
received  that   aU  the  ports   of  Naples  were   shut  against 
English  vessels  ;  upon  which  the  commodore  of  the  convoy 
ordered    this   ship,   amongst   others,   into   Port  Mahon,   in 
Minorca,  where  her  cargo  was  surveyed  and  sold  for  a  very 

small  sum.     The   assured,  who  had   abandoned,  claimed  a 

(o)  Ocean    Ins.    Co.    v.    Francis  croft   (1803),  6  Esp.  50;  Blacken- 

(1828),  2  Wend.  S.  C.  K.  64,  cited  hagen  v.  London  Asa.  Co.  (1808),  1 

3  Kent,  Com.  292.  Camp.    454 ;     Porster    v.    Christie 

(p)  Hadkinsonj).  Robinson  (1803),  (1809),  II  Bast,   206;  cf.  Miller  v. 

3  B.  &  P.  388 ;  Lubbock  v.  Eow-  Law  Accident  Ins.  Co.,  infra,  §  807. 
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Sect.  805.  total  loss ;  but  Lord  Alvanley  held  that  the  underwriters 
were  not  liable,  on  the  ground  that  "  where  underwriters 
have  insured  against  capture  and  restraint  of  princes,  and  the 
captain,  learning  that  if  he  enter  the  port  of  his  destination 
the  vessel  will  be  lost  by  confiscation,  avoids  that  port, 
whereby  the  object  of  the  voyage  is  defeated — such  circum- 
stances do  not  amount  to  a  peril  operating  the  total  destruction 
of  the  thing  insured." 

"  The  doctrine  (that  the  assured  might  abandon  in  respect 
of  a  loss  of  voyage)  is  only  applicable,"  said  his  Lordship, 
"  to  cases  in  which  the  loss  is  occasioned  by  a  peril  insured 
against ;  which,  as  it  appears  to  me,  must  be  a  peril  acting 
upon  the  subject  insured  immediately,  and  not  cu'cuitously  as 
in  the  present  case  "  [q). 
Loss  of  806.  This  decision  has  been  implicitly  followed  by  the 

voyage  by  i.    i  i  ■ 

blockade,  fear  English  Courts  in  all  subsequent  cases  of  the  same  kind. 

&o.  '  Thus,  where,  in  an  insurance  on  goods  bound  to  Messina, 

the  ship  having  arrived  at  Port  Mahon  found  that  Messina 
•was  in  the  hands  of  or  blockaded  by  the  French,  and  the 
assured  on  goods  consequently  gave  notice  of  abandonment, 
and  went  for  a  total  loss — Lord  Ellenborough,  on  the  above 
grounds,  held  that  he  could  not  recover  {r). 

So,  where  under  a  policy  on  goods  from  London  to  Revel, 
the  ship,  which  had  passed  the  Sound  and  was  sailing  under 
convoy  towards  Eevel,  was  turned  back  by  the  commodore  on 
receiving  intelligence  that  an  embargo  was  laid  on  all  British 
ships  in  Euseian  ports,  and  afterwards,  finding  the  intelli- 
gence confirmed,  wholly  gave  up  her  voyage  and  sailed  back 
for  England  with  the  convoy,  but  foundered  at  sea  on  the 
passage  :  Lord  Ellenborough,  on  this  state  of  facts,  held  that 
the  assured  could  not  recover  (s). 

(})  HadkinBon  v.  Robinson  (1803),  {r)  Lubbock  v.  Rowcroft  (1803),  5 

3  33.  &  P.  388.     See  also  MuSwiney  Esp.  49. 

I.  The  Roy.  Exch.  Ass.  Co.  (1850),  (s)  Blachenhagen  v.  London  Ass. 

14  Q.  B.  646;   Halhead  ».  Young  Co.  (1808),  1  Camp.  453.    The  loss 

(1856),   6  E.   &  B.  312 ;  Chope  i>.  in  this  case  was  laid  in  one  count 

Reynolds  (1859),  28  L.  J.  0.  P.  194  ;  "  by  capture,"  in  another  "by  perils 

Nickels  v.  London  &  Prov.  Ins.  Co.  of  the  seas." 
(1900),  6  Com.  Cae.  15. 
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Groods  having  been  insured  from  Bristol  to  Monte  Yideo,  Sect.  806. 
or  any  other  port  in  the  River  Plate  possessed  hy  the  English, 
the  ship,  immediately  on  her  arrival  out,  was  ordered  away  by 
the  English  commander  of  Maldonado  (the  only  one  of  the 
three  ports  of  the  Plate  then  left  in  the  hands  of  the  English) ; 
the  ship,  thus  turned  away,  being  in  want  of  water  and 
repairs,  put  into  Rio  Janeiro,  the  nearest  friendly  port  for 
that  purpose,  and  on  the  way  the  goods  were  sea  damaged  : 
Lord  EUenborough  and  the  Court  of  King's  Bench  were  of 
opinion  that  the  policy  containing  a  contract  for  a  specific 
voyage  could  not  be  extended  by  implication  to  cover  the 
ship  on  her  voyage  to  Rio,  notwithstanding  the  circumstances 
which  had  occurred  to  induce  the  necessity  of  it,  and  refused 
a  rule  to  set  aside  a  non-suit  which  his  Lordship  had  entered 
at  the  trial  {f). 

So,  where  a  British  ship  bound  for  St.  Petersburg  was 
detained  in  the  Baltic  by  the  commander  of  the  British 
convoy  there,  from  apprehension  of  Russian  embargo,  until 
the  embargo  actually  was  laid  on,  and  the  further  prosecution 
of  the  adventure  became  impossible  and  the  voyage  was  lost, 
although  if  the  ship  had  been  suffered  to  proceed  without 
detention  by  the  convoy  she  might,  in  fact,  have  saved  the 
embargo :  Lord  EUenborough  and  the  Court  held,  as  in  the 
last  case,  that  the  underwriters  on  cargo  were  not  liable  to  the 
assured,  who  had  duly  abandoned,  for  a  total  loss  (u). 

In  our  law,  then,  the  position  is  clearly  estabUshed  that 
an  interdiction  of  commerce  with  the  port  of  destination  by 
means  of  a  blockade  or  embargo,  or  possession  of  the  port  by 
an  enemy,  is  not  a  peril  within  the  policy.  It  is  also  estab- 
lished that  a  loss  of  voyage  due  merely  to  the  apprehension  of 
a  forcible  interruption  operates  in  no  sense  as  a  loss  of  cargo ; 
and  that  an  alteration  of  voyage  necessitated  by  blockade 
or  the  like  is  not  covered  by  an  insurance  on  the  voyage 
originally  contemplated. 

(t)   Parkin    v.    Tunno    (1809),   2       averred  to  be  "  by  perils  of  the  sea." 
Camp.  59;   11  East,  22.     See  ante,  («)  Forster  v.  Christie  (1809),  11 

§  504.    The  loss  in  this  case  was      East,  206. 
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Sect.  807.        807.  The  eases  noticed  above  must  be  distiaguisbed  from 
But  detention  eases  of  the  type  of  Rodocanacbi  v.  Elliott.     In  that  case  the 
amount  to  a     goods  had  actually  found  their  way  inside  Paris  when  the 
totaUosB^^^     German  army  invested  the  city,  and  prevented  them  being 
forwarded  to  their  ultimate  destination.     TJrider  these  cir- 
cumstances the  assured,  who  had  given  notice  of  abandonment 
at  a  time  when  the  detention  appeared  likely  to  last  for  an 
indefinite  time,  and  brought  his  action  while  such  detention 
was  still  lasting,  was  held  entitled  to  recover  for  a  constructive 
total  loss  of  the  goods,  though  they  had  before  trial  reached 
their  destination  undamaged  («). 

Again,  where  a  vessel  arriving  at  Buenos  Ayres  with  a 
shipment  of  cattle  was  ordered  by  the  Argentine  Ministry  to 
leave  the  port  without  landing  them,  on  the  ground  that 
they  were  suffering  from  disease,  so  that  it  became  necessary 
to  tranship  them  and  take  them  to  Monte  Video  where  they 
were  sold  at  a  considerable  loss,  the  Court  of  Appeal  held 
that  there  had  been  a  restraint  of  princes  or  people  within 
the  policy  (y).  The  distinction  drawn  by  the  Court  between 
this  case  and  the  class  of  cases  of  which  Hadkinson  v. 
Robinson  is  an  example,  is  that  in  the  latter  class  the  causa 
proxima  of  the  abandonment  of  the  voyage  was  the  voluntary 
act  of  the  master,  whereas  here  the  Argentine  Government 
had  actually  intervened,  and  if  force  was  not  actually  used  it 
was  only  because  the  master  submitted  to  the  orders  of  the 
administration  (s). 

Another  class  of  cases  which  must  be  distinguished  from 
those  already  noticed  is  that  of  which  The  Knight  of  St. 
Michael  {a)  is  a  type.  A  cargo  of  coals  was  in  danger  of  spon- 
taneous combustion,  though  no  part  was  ever  actually  on  fire. 
Barnes,  J.,  held  that,  inasmuch  as  there  was  an  actual  existing 
peril,  a  loss  of  freight  due  to  the  necessary  discharge  and  sale 


(«)  Eodocanaohii!.Elliott  (1873-4),  (a)  See  per  Stirling  and  Mathew, 

L.  R.  8  C.  P.  649  ;  9  C.  P.  618.  L.JJ.,  'iliid.  720,  721. 

{^)  Miller  v.  Law  Accident  Ins.  (a)  [1898]  P.  30. 
Co.,  [1903]  1  K.  B.  712  (C.  A.). 


CHAP.  I.]  LOSS  OF  VOYAGE.  981 

of  cargo  at  an  intermediate  port  was  either  a  loss  hj  fire,  or    Sect.  807. 
was  covered  by  the  general  words  in  the  policy. 

Moreover,  these  cases  do  not  apply  to  charter-parties  (6) . 
This  is  not  because  any  different  meaning  is  given  to  the 
words  "  restraint  of  princes "  in  contracts  of  carriage  and  of 
marine  insurance,  but  because  the  object  of  the  contracts  is 
different.  A  restraint  may  well  operate  so  as  to  prevent  a 
shipowner  from  arriving  with  his  ship  at  a  given  port,  without 
at  the  same  time  causing  any  damage  to  the  cargo  carried. 

808.  As  to  the  law  in  the  United  States  on  this  subiect,  ^^^  i» 
T-,,  .,,.  »  ,  ,  „     ,  ,  .  United  States. 

Phillips,  after  a  thorough  review  of  the  authorities,  states  as 

the  better  doctrine,  that  where,  after  the  risk  had  begun,  the 
voyage  is  inevitably  defeated  by  blockade  or  interdiction  at 
the  port  of  departure  or  destination,  or  by  a  hostile  fleet  being 
in  the  way,  rendering  the  proceeding  upon  it  utterly  imprac- 
ticable, or  capture  or  seizure  so  extremely  probable  that  pro- 
ceeding would  be  inexcusable,  the  risk  continues  till  the  vessel 
has  arrived  at  another  port  of  discharge  adopted  instead  of 
that  originally  intended;  and  also,  that  an  assui'ed  on  the 
cargo  has  a  right  to  abandon  (c).  And  the  law  there  is 
apparently  the  same  when  the  loss  of  the  voyage  is  occasioned 
by  a  just  fear  of  capture,  when  the  danger  thereof  is  immi- 
nent, as  well  as  when  it  is  apparently  remediless  and  morally 
certain  {d). 

Although,  however,  loss  thus  occasioned  is  in  general  not  Protection 
recoverable  under  the  common  printed  form  of  English  policies,  England  by 
parties  may  by  written  clauses  protect  themselves  against  it ;  ^^^rdlw  ot  ^ 
as,  for  instance,  by  stipulating  that  the  ship,  if  turned  away  profits- 
from  the  port  of  destination,  shall  be  at  liberty,  without  pre- 
judice to  the  insurance,  to  make  the  nearest  friendly  port ;  or 
the  risk  of  compulsory  abandonment  of  the  voyage  to  the  port 
of  destination  by  reason  of  blockade,  embargo,  or  enemy's 

(b)  Of.   Geipel    v.    Smith    (1872),       Com.  292. 
L.  R.  7  Q.  B.  404.  {^  3  Kent,  Com.  294. 

(e)  1   Phillips,  s.    1113;    3   Kent, 
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Sect.  808. 


Losses  due  to 
violation  of 
foreign 
revenue  laws. 


Risk  aggra- 
vated by 
subsequent 
events. 


occupation,  might  be  inserted  as  a  specific  risk,  in  addition  to 
those  ordinarily  insured  against  (e). 

Under  most  circumstances  the  interest  which  really  suffers 
hy  a  loss  of  voyage  appears  to  he  freight  or  profits ;  and  such 
is  probably  the  proper  subject  to  insure  against  risks  of  this 
nature. 

809.  Unless  the  policy  contains  an  express  exception  against 
the  risks  of  illicit  trade,  the  underwriter  is  liable  for  any  loss 
that  may  arise  from  the  attempted  violation  of  the  revenue 
laws  of  foreign  states  (/)  ;  but  this  is  so,  only  in  so  far  as  he 
is  proved,  or  must  in  fairness  be  presumed,  to  have  been  cog- 
nizant at  the  time  of  underwriting  the  policy  of  the  intention 
of  violating  them. 

Thus,  if  the  subject  insured  be  specifically  described  in  the 
policy,  and  be  an  article,  the  import  or  export  of  which  is 
notoriously  prohibited  by  the  trade  laws  of  the  country  to  or 
from  whose  ports  it  is  insured,  the  underwriter  is  liable  for  the 
loss  caused  by  its  seizure  or  forfeiture. 

Thus,  where  a  policy  was  effected  in  France  "  on  silk 
stuffs,"  from  Spain  to  a  French  port,  the  exportation  of  such 
goods  being  notoriously  prohibited  by  the  revenue  laws  of 
Spain,  the  underwriter  was  held  liable  for  loss  occasioned  by 
their  seizure  in  Spain  {g). 

810.  It  is  a  general  principle  which  applies  to  all  risks 
assumed  by  underwriters,  that  they  continue  liable  for  all 
losses  by  the  perils  insured  against,  although  those  perils 
are  greatly  enhanced  by  events  that  the  assured  could  not 
prevent. 

Thus,  if  capture  is  one  of  the  perils  insured  against,  and 
after  the  policy  be  made  the  risk  of  capture  is  greatly  in- 
creased by  the  breaking  out  of  war,  it  is  clear  insurance  law 


(«)  See  Naylor  v.  Taylor  (1829),  9 
B.  &  Cr.  718, 

(/)  2  Emerigon,  o.  xiii.  b.  51, 
pp.  30  et  seq. ;  Planohe  v.  Fletcher 
(1779),    1    Dougl.    251 ;    Lever    ». 


Metoher  (1780),  1  MarshaU,  Ins.  45; 

see  also  1  Phillips,  Ins.  ss.  595—599. 

(a)  2  Valiu,  tit.  vi.  art.  49,  and 

the  opinion  of  Emerigon  there  given. 
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that  the  underwriter,  nevertheless,  continues  liable,  for  the    Sect.  810. 
risk  of  the  declaration  of  war  is  considered  to  be  one  of  the 
perils  he  assumes  {h) .     But  if  the  policy  has  thereby  become 
an  insurance  upon  enemy's  property,  it   is   in  consequence 
rendered  invalid. 

811.  As  a  general  principle  the  underwriter  on  one  subject  Insurance  on 
of  insurance  has  nothing  to  do  with  losses,  charges  or  con-  loss  on       ' 
tributions  imposed  upon   it    by  reason   or   on    account  of  ^"o*"^"^- 
another. 

Thus  the  underwriter  on  goods  has  nothing  to  do  with 
freight ;  all  that  he  insures  being  the  safe  arrival  of  the 
goods.  Hence  it  is  a  well-established  principle  in  the  law 
of  Marine  Insurance  that,  though  sea-damaged  goods,  if  they 
arrive  in  specie  or  in  bulk,  pay  the  same  freight  as  though 
they  arrived  sound,  the  underwriter  on  goods  cannot  be 
charged  with  the  detriment  the  merchant  thus  sustains  by 
having  to  pay  undiminished  freight  on  a  diminished  value  («) ; 
nor  can  he  be  charged  with  any  pro  rata  freight  the  merchant 
may  have  to  pay  the  shipowner  (/c).  But  he  may  be  charged 
under  certain  circumstances  with  the  increased  freight  which 
the  merchant  is  obliged  to  pay  the  shipowner  in  oases  of 
transhipment,  when  the  freight  by  the  substituted  exceeds 
that  by  the  original  ship  {I). 

On  the  same  principle  the  underwriter  on  goods  cannot  be 
called  on  to  make  good  loss  incurred  hy  a  forced  sale  of  the 
goods  for  the  repair  of  ship  {m),  or  loss  by  fall  of  the  market 
during  delay  in  estimating  an  average  damage,  or  loss  at 
public  auction  occasioned  by  suspicion  of  damage  (w),  nor  the 

(A)  Planohe  v.  Fletcher  (1779),  1  9  A.  &  E.  336,  337 ;  Kidston  v.  Em- 

Dougl.  251.  pire  Marine  Ins.  Co.  (1867),  L.  R.  1 

(i)  Beneeke,  Pr.  of  Indemnity,  o.  i.  0.  P.  535  ;  2  C.  P.  357. 
As  to  insurances  by  means  of  policies  (»»)  Powell  v.  Gudgeon  (1816),  5 

on  "contingency  freight"  against  the  M.   &  S.   431;    Sarquy  v.   Hobson 

loss  resulting  from  the  payment  of  (1823),  4  Bing.  131. 
full  freight  on  damaged  goods,  see  [n)  Cator  v.  Gt.  "Western  Ins.  Co. 

ante,  ^  232.  of  New  York  (1873),  L.  K.  8  C.  P. 

(A)  Baillie  v.  Moudigliani  (1786),  552.     Cf.  Brown  v.  Eleming  (1902),, 

Park,  Ins.  116.  ^  Com.  Cas.  245. 

{I)  See  Shipton  v.  Thornton  (1838), 
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Sect.  811.    underwriter  on  the  ship  to  make  good  expenses  incurred  by 
the  detention  of  the  goods  (o). 

If,  indeed,  the  same  casualty  that  destroys  or  damages  one 
subject  of  insurance  thereby  also  causes  a  total  or  partial  loss 
upon  another,  the  underwriters  on  the  latter  subject  of 
insurance  are  chargeable  for  the  loss  thus  caused.  Thus,  the 
perils  of  the  seas  that  destroy  or  swallow  up  ship  and  goods 
give  a  direct  claim  to  a  total  loss  against  the  underwriters  on 
freight  or  profits,  the  earning  of  which  has  been  rendered 
impossible  by  the  direct  effect  of  the  casualty  {p). 

(o)  Bradford  v.  Levy  (1825),  Ey.  &  compare    Field    S.S.   Co.   v.  Burr, 

Mood.  331.  [1898]  1  Q.  B.  821 ;  [1899]  1  Q.  B. 

(p)  Of.  Montoya  v.  London  Asa.  679  (0.  A.). 
Co.  (1851),  6  Ex.  461  ;  with  which 
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By  Perils  of  the  Seas 812—827 

Fire     828 

Capture,  &c 829—831 

Arrest,  Embargo 832—835 

Pirates,  &c 836,837 

Barratry     838—859 

"Other  Perils,  Losses,  &o.," 
under  the  G-eneral  Clause 

860—862 


SEOT. 

By  Salvage ;  Particular  Charges  ; 
the  Suiag  and  Labouring 
Clause   863—874 

Other  Expenses  Recoverable — 

On  Ship 875,  876 

Cargo 877 

Freight 878—881 


812.  The  clause  in  our  English  policies  enumerating  the 
"  adventures  and  perils  "  against  loss  by  which  the  under- 
writers undertake  to  indemnify  the  assured,  is  as  follows  : — 

"  Touching  the  adventures  and  perils  which  we,  the 
assurers,  are  contented  to  bear,  and  do  take  upon 
us  in  this  voyage,  they  are  of  the  seas,  men-of-war, 
fire,  enemies,  pirates,  rovers,  thieves,  jettisons, 
letters  of  mart  and  countermart,  surprisals,  takings 
at  sea,  arrests,  restraints,  and  detainments  of  all 
kings,  princes,  and  people,  of  what  nation,  condi- 
tion, or  quality  soever,  barratry  of  the  master  and 
mariners,  and  of  all  other  perils,  losses,  and  mis- 
fortunes that  have  or  shall  come  to  the  hurt,  detri- 
ment, or  damage  of  the  said  goods  and  merchandises, 
and  ship,  &o.,  or  any  part  thereof." 


Of  all  the   causes   of    loss   enumerated  in   our  common  Loss  by  the 
poUoies,  the  most  frequent  and  important  are  those  comprised  ggas.^  ° 
under  the  term  "  Perils  of  the  Seas." 

A. — ^VOL.  II.  3  S 
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Sect.  812.  Much  diflBoulty  has  been  felt  in  defining  this  expression. 
Meaning  of  The  words  obviously  embrace  all  kinds  of  marine  casualties, 
the  seas."  such  as  shipwreck,  foundering,  stranding,  &c. ;  as  also  every 
species  of  damage  done  to  the  ship  or  goods  at  sea  by  the 
violent  and  immediate  action  of  the  winds  and  waves  {a),  as 
distinct  from  that  included  in  the  ordinary  wear  and  tear  of 
the  voyage  or  directly  referable  to  the  acts  and  negligence 
of  the  assured  as  its  proximate  cause.  And  the  limitation 
suggested  by  the  word  "  violent,"  which  Arnould  used,  can- 
not, in  view  of  later  authorities,  be  supported.  It  is  enough 
that  damage  be  done  by  the  fortuitous  action  of  the  sea. 
For  instance,  where  cargo  was  damaged  by  the  incursion  of 
sea-water  through  a  hole  in  a  pipe  gnawed  by  rats,  the 
House  of  Lords  held  this  to  be  a  loss  by  a  peril  of  the  seas  (ft). 
It  is  perhaps  easier  to  arrive  at  a  true  understanding  of  the 
term  by  suggesting  rather  what  it  does  not  embrace  than 
what  it  does.  It  is  clear,  for  instance,  that  no  casualty  can 
be  included  which  is  not  due  to  a  peril.  Furthermore,  the 
peril  must  be  "  of  the  seas."  There  may  be  a  peril  which  is 
not  a  peril  of  the  seas  (c),  and  there  may  be  damage  caused  by 
the  sea  without  any  peril.  These  points  are  well  brought  out 
and  illustrated  by  a  recent  judgment  of  Lord  Herschell : — 
"  I  think  it  clear  that  the  term  '  perils  of  the  sea '  does  not 
cover  every  accident  or  casualty  which  may  happen  to  the 
subject-matter  of  the  insurance  on  the  sea.  It  must  be  a 
peril  *  of '  the  sea.     Again,  it  is  well  settled  that  it  is  not 

(a)  SeeperLush,  J.,inMercliants'  Xantho,  mfra,  the  House  of  Lords 

Trading  Co.  v.  Universal  Mar.  Ins  held  that  the  words  "perils  of  the 

Co.  (1870),  cited  in  L.  B.  9  Q.  B.  at  seas"   ought  to   receive    the  same 

p.  696.  construction  whether  occurring  in  a 

(i)  Hamilton  v.  Pandorf  (1887),  12  contract  of  carriage,  or  in  one  of 

App.  Cas.  518.     Similarly,  damage  marine  insurance, 
caused  by  the  influx  of  sea-water  by  («)  Thus  the  bursting  of  the  air 

reason  of  the  opening  of  a  wrong  chamber  of  a  doniey-engine  owing 

valve  is  due  to  a  peril  of  the  seas :  to  an  excessive  pressure  of  water  is 

Blackburn  r.  Liverpool,  &o.  Steam  not  due  to  a  peril  of  the  seas,  though 

Navigation  Co.,  [1902]  1  K.  B.  290.  it  occur  at  sea:  Thames  &  Mersey 

These  are  both  cases  of  exceptions  in  ^^.r.  Ins.  Co.  41.  Hamilton,  Fraser  & 

contracts  of  affreightment,  but  both  Go.  (1887),  12  App.  Cas.  484. 
in   the    former   case,    and   in  The 
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every  loss  or  damage  of  which  the  sea  is  the  immediate  cause    Sect.  812. 

that  is  covered  by  these  words.     They  do  not  protect,  for 

example,  against  that  natural  and  inevitable  action  of  the 

winds  and  waves  which  results  in  what  may  be  described  as 

wear  and  tear.     There  must  be  some  casualty,  something 

which  could  not  be  foreseen  as  one  of  the  necessary  incidents 

of  the  adventure  {d).    The  purpose  of  the  policy  is  to  secure  an 

indemnity  against  accidents  which  may  happen,  not  against 

events  which  must  happen.     It  was  contended  that  those 

losses  only  were  losses   by   perils  of   the  sea  which  were 

occasioned  by  extraordinary  violence  of  the  winds  or  waves. 

I  think  that  is  too  narrow  a  construction  of  the  words,  and  it 

is  certainly  not  supported  by  the  authorities,  or  by  common 

understanding.     It  is  beyond  question  that  if  a  vessel  strikes 

upon  a  sunken  rock  in  fair  weather  and  sinks,  this  is  a  loss 

by  perils  of  the  sea.     And  a  loss  by  foundering,  owing  to  a 

vessel  coming  into  collision  with  another  vessel,  even  when 

the  collision  results  from  the  negligence  of  that  other  vessel, 

falls  within  the  same  category  "(e). 

Similarly,  in  Hamilton,  Fraser  &  Co.  v.  Pandorf  &  Co., 
Lord  Halsbury,  L.  0.,  said: — "I  think  the  idea  of  some- 
thing fortuitous  and  unexpected  is  involved  in  both  words, 
'  peril '  or  '  accident ' ;  you  could  not  speak  of  the  danger  of 
a  ship's  decay ;  you  would  know  that  it  must  decay,  and  the 
destruction  of  the  ship's  bottom  by  vermin  is  assumed  to  be 
one  of  the  natural  and  certain  effects  of  an  unprotected 
wooden  vessel  sailing  through  certain  seas  "  (/).  And,  in  the 
same  case.  Lord  Bramwell  said  : — "  An  attempt  was  made 
to  show  that  a  peril  of  the  sea  meant  a  peril  of  what  I  feel 

[d)  See  Popham  v.  St.  Petersburg  Hossen  and  Others  v.  Union  Mar. 
Ins.  Co.  (1904),  10  Com.  Gas.  31,  Ins.  Co.  Ltd.,  [1901]  A.  C.  362, 
where  Walton,  J.,  held  that  an  aooi-  for  a  ease  where  the  assured  on  ship 
dental  and  unexpected  obstruction  by  recovered  for  a  total  loss,  although 
ice,  which  was  dangerous  to  naviga-  the  loss  did  not  appear  to  be  traoe- 
tion,  was  a  peril  of  the  seas.  able  to  any  violence  of  wind  or  wave, 

(e)  Per   Lord   HerscheU  in    The  or  to  any  unusual  circumstance. 
Xantho    (1887),    12    App.    Cas.    at  (/)  (1887),  12  App.  Gas.  at  p.  S24. 
p.    609.     See    also    Ajum    Goolam 

3?3 
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Foundering 
at  sea. 


Sect.  812.  inclined  to  call  the  sea's  behaviour  or  ill-condition.  But  that 
is  met  by  the  argument,  that  if  so,  striking  on  a  sunken  rook 
on  a  calm  day,  or  against  an  iceberg,  and  consequent 
foundering,  is  not  a  peril  of  the  sea  or  its  consequence  "  (g). 

In  accordance  with  these  Judgments,  rule  7  of  the  Rules 
for  Construction  of  Policy  in  the  First  Schedule  of  the 
Marine  Insurance  Act  declares  that  "  The  term  '  perils  of  the 
seas '  refers  only  to  fortuitous  accidents  or  casualties  of  the 
seas.  It  does  not  include  the  ordinary  action  of  the  winds 
and  waves." 

813.  We  proceed  to  consider  the  different  oases  of  loss 
proximately  caused  by  perils  of  the  sea. 

Foundering  at  sea,  when  proximately  caused  by  the  fury 
of  storms  and  tempests  (A),  is  an  obvious  case  of  loss  by  the 
perils  of  the  sea.  The  only  difficulty  is,  the  proof  of  the  loss 
in  cases  where  the  ship  founders  with  all  on  board,  or  after 
the  crew  have  left  and  lost  sight  of  her. 

It  is  expressly  provided  by  sect.  58  of  the  Marine  Insurance 
Act  that  "  Where  the  ship  concerned  in  the  adventure  is 
missing,  and  after  the  lapse  of  a  reasonable  time  no  news 
of  her  has  been  received,  an  aQtual  total  loss  may  be 
presumed"  (»■).  The  period  of  time  after  which  this  pre- 
sumption shall  take  effect  is  positively  fixed  for  voyages  of 
different  length  and  duration  by  the  laws  of  many  Contiaental 
states. 

By  the  French  Code  de  Commerce  it  is  a  period  of  six 
months  for  ordinary  and  one  year  for  distant  voyages  ;  and 
with  regard  to  time  policies,  it  is  declared  that  the  loss  in  such 
oases  shall  be  presumed  to  have  taken  place  within  the  limits 
of  the  risk  (A).  The  result  of  this  last  provision  is,  that  in 
the  case  of  a  missing  ship  the  loss,  in  the  modem  law  of 
France,  is  presumed  to  have  happened  immediately  after  the 

(«)  It  is  also  presumed  that  the 


Presumptive 
proof. 


iff)  (1887),  12  App.  Gas.  at  p.  527. 
Cf.  also  the  judgments  in  Thames 
&  Mersey  Marine  Ins.  Co.,  Ltd.  v. 
Hamilton,  Fraser  &  Co.  (I887J,  12 
App.  Cas.  4H4. 

(A)  See,  however,  n.  (e),  ante. 


cause  of  loss  is  foundering  at  eea: 
see  Houstmau  v.  Thornton ;  Koster 
V.  Reed,  infra. 

(A)  Code  de  Com.  arts.  376,  376. 
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last  news.     Thus,  if  a  ship  be  insured  for  three  months,  and,    Sect.  813. 
not  being  heard  of,  a  further  insurance  is  then  made  for  a 
year,  and  the  vessel  is  never  heard  of,  in  that  case  the  first 
insurer  pays  the  loss  (l). 

814.  In  our  law  no  fixed  periods  are  established,  after  which  No  fixed 
a  ship  not  heard  of  shall  be  deemed  to  have  perished  at  sea  ;  ifngUshTaw. 
but  each  case  is  left  to  depend  on  its  own  circumstances  and 
the  judgment  of  practical  men. 

Thus,  a  ship  insured  "  from  North  Carolina  to  London  "  Instances, 
had  not  been  heard  of  for  four  years  after  she  sailed,  when 
the  action  was,  brought.  This  was  held  sufficient  presump- 
tive proof  of  an  averment  in  the  declaration  that  the  loss  had 
happened  "  by  her  sinking  at  sea  "  (m).  A  ship  insured  from 
Havannah  to  Flanders,  a  voyage  the  average  length  of  which 
was  seven  weeks,  bad  not  been  anywhere  heard  of  for  nine 
months  when  the  action  was  brought ;  this  was  held  sufficient 
proof  of  foundering  at  sea  («). 

In  order,  however,  to  lay  a  foundation  for  any  presumption 
of  this  kind,  it  must  be  proved  that  the  ship,  when  she  left 
the  port  of  departure,  was  really  bound  for  and  sailed  on  the 
voyage  insured  (o).  It  is  not,  however,  requisite,  in  order  to 
support  the  presumption  when  once  founded,  to  call  witnesses 
from  the  foreign  outports  to  prove  the  fact  that  the  ship  has 
never  been  heard  of  there.  Thus,  where  a  ship  sailed  on  a 
voyage  from  Liverpool  to  Miramichi  in  Nova  Scotia,  and 
thence  to  Hayti,  it  was  held  unnecessary  to  call  witnesses 
from  Miramichi  to  support  the  averment  that  the  ship,  before 
reaching  Miramichi,  had  been  lost  by  the  perils  of  the  sea(^). 

{I)    i    Boulay-Paty,    Droit    Mar.  (o)  Cohen  v.   Hinckley  (1809),  2 

252  et  seq.     In  oor  law  there  is  no  Camp.  51 ;  Koster  v.  lunes  (1825), 

presumption  as  to  the  date  of  the  Ky.  &  Mood.  333. 

loss :  see  ante,  §  442.  (p)  TVemlow  v.  Oswia  (1809),  2 

(m)  Grreen    v.    Browne    (1744),   2  Camp.   84.     In  this  case  the  only 

Strange,  1199.     See  also  Newby  v.  witness  called  was  the  clerk  of  the 

Head  (1763),  1  Marshall,  Ins.  388.  owners,   who  swore   the   ship  had 

(«)  Houstman  v.  Thornton  (1816),  never  been  heard  of  since  she  sailed : 

Holt,  N.  P.  242.  see  post,  §  1283. 
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Sect.  814.  If  it  be  proved  that  the  ship  sailed  for  a  given  port,  the 
fact  of  her  never  having  arrived  there  (supposing  a  reasonable 
time  for  such  arrival  to  have  elapsed  before  action  brought), 
coupled  with  the  prevalence  of  a  report  at  her  port  of 
departure  that  she  had  foundered  at  sea,  will  be  sufficient 
primd  facie  evidence  of  a  loss  by  the  perUs  of  the  seas ;  and 
even  although  the  crew  may  have  been  saved,  it  will  not,  in 
the  first  instance,  be  necessary  to  call  any  of  them  to  corro- 
borate, by  direct  evidence,  the  presumption  thus  raised,  nor 
to  show  that  plaintiff  could  not  procure  their  attendance, 
especially  in  the  case  of  a  foreign  ship  (q).  This  case  seems 
to  dispose  of  the  point  which  was  left  undecided  in  the  Nisi 
Prius  decision  of  Koster  v.  Innes,  viz.,  whether  the  non- 
arrival  of  the  ship  at  the  port  of  destination  is  evidence  of 
loss  by  foundering,  where  the  crew  have  been  heard  of  after 
the  vessel  has  sailed,  and  after  she  is  supposed  to  have  been 
lost  {r). 


Shipwreck. 


Different 
kinds  of 
shipwreck. 


815.  Shipwreck,  when  caused  by  the  ship's  being  driven 
ashore,  or  on  rocks  and  shoals  in  the  mid-seas,  by  violence  of 
the  winds  and  waves  (s),  is  also  a  clear  ease  of  loss  by  perils 
of  the  seas.  As  regards  its  effect  upon  the  ship,  and  also  the 
right  of  the  assured  to  recover  as  for  a  total  loss,  it  is  of 
different  kinds. 

A  ship  may  either  be  wrecked  in  pieces — i.e.,  so  shattered 
and  dislocated  as  to  become  a  mere  congeries  of  planks,  or  to 
have  her  materials  floating  about  on  the  waves,  having  lost 
aU;  the  form  and  construction  of  a  ship.  This  is  a  clear  case 
of  total  loss,  without  notice  of  abandonment  {t). 

Or  the  ship  may  yet  be  so  shattered  and  injui-ed  as  to  be 
irreparable  for  the  purpose  of  navigating  the  seas  again, 
except  at  a  cost  greater  than  her  worth  when  repaired:  in 


(j)  Koster  v.  Reed  (1826),  6  B.  &  («)  As  to  these  words,  however, 

Or.  19.  of.  §  812,  anU. 

{r)  Koster  v.  Innes  (1825),  Ry.  &  (t)  Of.  Mar.  Ins.  Act,  s.  67  (1). 
Mood.  333. 
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such  case  also  the  loss  is  considered  total,  at  all  events,  on    3ect.  815. 
giving  notice  of  abandonment  (m). 

Or  again,  the  ship,  though  much  broken  and  shattered, 
may  still  retain  her  form  as  a  ship,  and  be  capable  of  being 
repaired  for  a  sum  less  than  her  value  when  repaired ;  in 
which  case  the  assured  will  be  entitled  to  recover  as  for  a 
total  loss  if  he  gives,  and  the  underwriters  accept,  notice  of 
abandonment,  otherwise  only  for  an  average  loss. 

All  these  cases  alike,  however — though  the  amount  of 
damage,  and  the  mode  in  which  the  assured  acquires  a  right 
to  indemnity,  either  in  proportion  to  the  actual  damage  or  for 
the  full  amount  of  the  insured  value,  are  different — ^yet  aU. 
alike  fall  within  losses  by  "  perils  of  the  seas." 

816.  Loss  by  "  stranding  "  is  a  loss  by  perils  of  the  seas.  Stranding. 
for  which  the  underwriter  is  liable,  unless  it  falls  within  the 
range  of  any  of  those  principles  by  which  his  responsibility  is 
limited.     If,  indeed,  the  ship  takes  the  ground  in  the  usual  Stranding, 
course  of  the  voyage,  and  without  the  intervention  of  any  by  the  perils 
extraordinary  casualty,  that  is  mere  wear  and  tear ;   there  ^nd  where' 
must  be  something  fortuitous,  accidental,  and  not  necessarily  J^^'^  *"^ 
arising  from  the  ordinary  course  of  the  voyage,  to  make  the  voyage, 
underwriters  liable. 

A  transport  in  government  service  took  the  ground  in 
Boulogne  harbour  on  the  ebbing  of  the  tide,  and  the  bottom 
being  hard  and  uneven,  a  cracking  sound  was  heard  in  the 
ship  as  from  something  breaking.  On  the  return  of  the  tide 
there  was  a  considerable  swell  in  the  harbour ;  the  ship  struck 
the  ground  hard  several  times,  and  in  the  morning  eighteen 
of  her  knees  were  found  to  be  broken  :  this  was  held  to  be  a 
loss  by  perils  of  the  sea  («). 

In  this  instance  there  was  a  casus  fortuitus,  viz.,  the  ground 
swell  setting  into  the  harbour.     But  in  a  case  where  nothing 

(«)  Mar.  Ins.  Act,  b.  60.  casus  fortuitus.     Per  Maule,  J.,  ia 

(x)  Fletcher    v.   Inglis   (1819),   2  Magnus  v.  Buttemer,  infra.     Other- 

B.  &  Aid.  316.     This  case  was  de-  wise  the  case  seems  very  doubtful, 

cided  on  tiie  ground  that  the  swell  the  circumstances  being  the  ordinary 

which  set  into  the  harbour  wan  a  circumstances  of  such  a  harbour. 
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Sect.  816.  fortuitous  or  unexpected  occurred,  but  the  sMp  being  in  the 
ordinary  course  of  her  voyage,  floated  when  the  tide  was  in, 
and  took  the  ground  when  the  tide  was  low,  and  in  conse- 
quence became  hogged  or  strained  all  over,  it  was  held  by  the 
Court  of  Common  Pleas  that  this  did  not  constitute  a  loss  by 
perils  of  the  seas,  for  which  the  underwriters  were  liable,  there 
having  been  no  accident  {y). 

No  loss  by  817.  A  loss  by  perils  of  the  seas  can  only  take  place  when 

perils  of  the  ^^  jr 

seas,  unless      the  ship  may  fairly  be  said  to  be  on  the  seas ;  at  all  events,  to 

borne!  ^^  ^^'  *he  extent  of  being  water-borne.  "Where  a  ship  was  damaged 
owing  to  her  being  blown  over  by  a  violent  gust  of  wind  in  a 
graving  dock  into  which  she  had  been  put  for  repairs,  after 
having  discharged  her  outward  cargo  at  her  port  of  delivery, 
and  in  which  there  was  only  from  two  to  three  feet  of  water 
when  the  loss  happened,  this  was  held  not  to  be  a  loss  by  the 
"perils  of  the  seas,"  as  alleged  in  the  declaration,  though  the 
Court  admitted  that  it  would  be  recoverable  within  the  general 
clause,  "  other  perils  and  misfortunes,"  under  a  count  speci- 
ally describing  the  cause  of  loss  (s). 

It  is  on  this  principle  that  the  two  following  cases  seem  to 
have  proceeded,  in  both  of  which  the  ship,  at  the  time  of  the 
casualty,  was  under  repaii's,  and,  though  water-reached,  was 
not  water-borne. 

A  ship  whilst  being  hove  down  for  repairs  was  found 
incapable  of  bearing  the  strain,  and  was  therefore  hauled 
up  on  the  beach,  where  she  bilged.  Lord  Kenyon  held  this 
not  to  be  a  loss  by  perils  of  the  seas  {a).  So  where  a  ship 
was  hove  down  on  a  beach  to  be  cleaned,  within  the  tide- way, 
and  the  tide,  when  it  rose,  knocked  away  the  shores  which 
supported  the  ship,  in  consequence  of  which  she  fell  over,  and 
damaged  her  side  planking,  Mansfield,  C.  J.,  and  the  Court 
of  Common  Pleas,  held  that  this  loss,  though  caused  by  the 
tide,  yet,  as  it  happened  on  land  and  when  the  ship  was  not 

(y)  Magnus  v.  Buttemet   (1852),       B.  &  Aid.  161. 
11  0.  B.  876;  21  L.  J.  C.  P.  119.  (a)  Roworoft  v.  Dunmore  (1801), 

{z)  Phillips    V.   Barber   (1821),   5      cited  3  Taunt.  227. 
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water-borne,  was  not,  as  alleged  in  the  declaration,  a  loss  hj    Sect.  817. 
the  perils  of  the  seas  (6). 

818.  In  order  to  sustain  the  allegation  that  the  loss  was  by  The  stranding 

perils  of  the  seas,  or  by  any  other  perils  insured  against,  it  ^"„ ^■^g^ 

must  be  shown  that  such  perils  were  the  proximate  cause  of  proximate 

^  '■  cause  01  the 

the  loss.  loss. 

We  have  already  seen  that  English  law  applies  this  rule 
with  greater  strictness  to  cases  of  marine  insurance  than  to 
other  cases  (c).  Where  there  is  a  succession  of  causes,  then, 
according  to  the  law  of  marine  insurance,  only  the  last  cause 
must  be  looked  to,  and  the  others  rejected,  although  the 
result  would  not  have  been  produced  without  them  (d).  We 
have  also  seen  how  difficult  it  very  often  is  to  determine, 
among  competing  contributory  causes  ending  in  the  loss  of, 
or  damage  to,  the  subject-matter  of  insurance,  what  the 
proximate  cause  of  such  loss  or  damage  really  was. 

"  In  all  cases,"  says  Blackburn,  J.,  delivering  judgment  in 
Dudgeons.  Pembroke  (e),  "the  law  regards  the  proximate  cause 
of  the  loss,  and  it  would  be  difficult  to  find  a  better  example 
of  what  Lord  Bacon  calls  the  infinity  of  the '  causes  of  causes, 
and  their  impulsion  one  on  the  other,'  than  is  afforded  in  this 
case.  The  ship  perished  because  she  went  ashore  on  the  coast 
of  Yorkshire.  The  cause  of  her  going  ashore  was  partly  that 
it  was  thick  weather  and  she  was  making  for  Hull  in  distress, 
and  partly  that  she  was  unmanageable  because  full  of  water. 
The  cause  of  that  cause,  viz.,  her  being  in  distress  and  full  of 
water,  was,  that  when  she  laboured  in  the  rolling  sea  she 
made  water,  and  the  cause  of  her  making  water  was  that 
when  she  left  London  she  was  not  in  so  strong  and  staunch  a 
state  as  she  ought  to  have  been ;  and  this  last  is  said  to  be 
the  proximate  cause  of  the  loss,  though  since  she  left  London 
she  had  crossed  the  North  Sea  twice.     We  think  it  would 

(4)  Thompson  v.  Whitmore  (1810),  Fleming  (1890),  25  Q.  B.  D.  396. 
3  Taunt.  227.  («)  Dudgeon  v.  Pembroke  (1874), 

(c)  Ante,  §  783.  L-  K.  9  Q.  B.  681,  595.    And  see 

(i)  Per    Lord    Esher  in  Pink  w.  S.  C,  2  App.  Gas.  284. 
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have  been  a  misdirection  to  tell  the  jury  that  this  was  not  a 
loss  by  perils  of  the  seas,  even  if  so  connected  with  the  state 
of  unseaworthiness  as  that  it  would  prevent  any  one  who 
knowingly  sent  her  out  in  that  state  from  recovering  in- 
demnity for  this  loss." 

Whatever  difficulty  may  attend  the  discriminating  of  what 
was  the  operative,  efficient,  proximate  cause  of  the  loss  in  any 
particular  case,  the  necessity  as  well  as  importance  of  making 
the  discrimination  is  brought  into  prominence  frequently  by 
the  use  of  express  warranties. 

819.  Where  a  ship,  insured  "  against  capture  only,"  was 
driven  by  stress  of  weather  on  the  enemy's  coast,  and  there, 
without  having  received  any  material  damage  by  the  strand- 
ing, was  captured  by  the  enemy,  this  was  held  to  be  a  loss, 
not  hy  the  perils  of  the  sea,  but  by  capture,  and  therefore 
recoverable  under  the  policy  (/). 

Where  ship  and  goods,  "warranted  free  from  American 
condemnation,"  were  damaged  by  perils  of  the  seas,  and 
thereby  driven  ashore  in  such  a  position  as  to  be  afterwards 
seized  and  condemned  by  the  American  Government,  Lord 
BUenborough  held  that  such  subsequent  total  loss  by  seizure 
and  condemnation  took  away  from  the  assured  the  right  to 
recover  in  respect  to  the  previous  partial  loss  by  the  perils  of 
the  seas ;  for  though  by  those  perils  the  progress  of  the 
voyage  had  been  stopped,  and  the  ship  brought  within  the 
reach  and  effect  of  the  capture  and  condemnation,  which  she 
might  otherwise  have  escaped,  yet  the  substantive  total  loss 
by  the  capture  and  condemnation  was  imputable  to  the  latter 
peril  only  and  not  to  the  previous  sea-damage  (g).  This  case 
was  said  by  Lord  Campbell  to  have  proceeded  on  the  prin- 
ciple that  "  if  a  total  loss  occurs  from  which  underwriters  are 


{/)  Greens.  Elmslie  (1792),  Peake, 
N.  P.  212.  "Had  the  ship  been 
driven  on  any  other  coast  but  that 
of  an  enemy,"  said  Lord  Kenyon, 
"she  would  have  been  in  perfect 
safety." 


((/)  Livie  V.  Janson  (1810),  12  East, 
648.  As  to  the  effect,  however,  of  a 
partial  loss  under  one  policy  followed 
by  a  total  loss  under  another,  see 
Lidgett  V.  Seoretan  (1871),  L.  R.  6 
0.  P.  616;  anipost,  §§  1032,  1223. 
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exempt,  they  are  not  liable  for  prior  partial  loss,  which,  in  Sect.  819. 
that  event,  does  not  prove  prejudicial  to  the  assured"  (A). 
And  to  a  like  effect  are  the  observations  of  WiUes,  J.  («)  : — 
"  In  Livie  v.  Janson,  what  took  place  before  the  capture  was 
a  simple  deterioration  of  the  vessel  .  .  .  she  was  injured  but 
not  destroyed  as  to  the  whole  or  part  by  the  perils  of  the  sea; 
and  it  was  said  that  her  subsequent  immediate  capture  had 
the  effect  of  entirely  putting  out  of  question  the  previous 
injury  which  she  had  received,  because  had  she  been  the  best 
vessel  that  ever  sailed  the  seas,  and  without  any  injury  what- 
ever, she  would  have  been  immediately  captured  and  entirely 
lost  to  the  assured,  and  captured  by  reason  of  an  excepted 
peril.  That  appears  to  me  to  be  wholly  inapplicable  to  a  case 
where  there  was  a  previous  .  .  .  total  loss  ...  of  the  subject- 
matter  in  respect  of  which  the  assured  seeks  to  recover,  and 
that  by  perils  of  the  sea."  The  learned  Judge  then  refers  to 
Phillips's  adverse  criticisms  {k)  on  the  decision  in  question, 
which  he,  nevertheless,  thinks  may  be  supported  on  the  lines 
and  subject  to  the  limitations  above  indicated. 

820.  On  the  other  hand,  where  the  loss  by  perils  of  the  -A-  loss  by 

stranding 

sea  is  itself  total,  it  is  not  deprived  of  that  character  by  the  once  consti- 

(A)  Per  Lord  Campbell  in  Knight  was  no  oonourrenoe  of  causes  in  the 

V.  Faith  (1850),  16  Q.  B.  668,  669 ;  sense  proper  to  insurance  lav,  ac- 

19  L.  J.  Q.  B.  518.  cording'  to  which  concurrent  causes 

(i)  In  lonides   v.   The  Universal  must  be  equally  conducive  to  the 

Marine  Assoc.  (1863),  32  L.  J.  C.  P.  final  loss.     The  rule  which  PhiUips 

at  p.  178.  lays    down  was    approved    by  the 

(k)  Phillips,   88.   1136,  1137,  &c..  Supreme  Court  of  the  United  States 

dissents  from  the  decision  as  being  in  Ins.   Co.   v.   Transportation  Co. 

irreconoUable  with  a,  rule  which  he  (1870),  12  Wall.  194.    The  facts  of 

lays  down  as  foUows : — "In  case  of  the  case  were  that  a  steamer  insured 

the  concurrence  of  two  causes  of  loss,  against  fire  only  got  into  collision, 

one  at  the  risk  of  the  assured  and  the  and  the  collision  caused  a  fire,  which 

other  insured  against,  or  one  insured  fire  caused  the  vessel  to  sink.     But 

against  by  A.  and  the  .other  by  B.,  for  tte  fire  the  vessel  could  have  been 

if  the  damage  by  the  perils  respec-  saved,  andrepairedforl5,000dollars. 

tively  can    be    discriminated,    each  U  was  held  that  for  the  damage  be- 

party  must   bear  his   proportion."  yond  this  sum,  which  was  due  to  the 

In  addition,  however,  to  the  judicial  fire    alone,   the    underwriters  were 

observations  quoted  above,  it  is  sub-  liable, 
mitted  that  in  Livie  v.  Janson  there 
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Sect.  820.    chance  rescue  of  part  from  destruction,  and  appropriation 

tuted  remains  thereof  by  an  enemy. 

staiSinT   "         Thus,  where  in  an  insurance  on  goods  "  warranted  free 

subsequent      from  capture  and  seizure,"  on  a  voyage  "  from  London  to 
chance  rescue.  '■  _  ... 

Maracaybo,"  the  ship,  when  within  a  few  miles  of  Maracaybo, 

was  driven  on  a  sand  bank  and  totally  disabled,  and  while  in 

that  situation  the  goods,  which  would  otherwise  have  been 

entirely  destroyed  by  the  sea,  were  seized  as  prize  by  the 

Spanish  royalists,  who  had  shortly  before  taken  possession  of 

the  town  and  port.  Best,  0.  J.,  and  the  rest  of  the  Court  of 

Common  Pleas,  held  this  to  be  a  loss  by  perils  of  the  seas ; 

for  the  perils  of  the  seas  were  here  the  main  conducing  cause 

of  loss,  the  ship  having  been  by  their  agency  reduced  to  a 

total  wreck,  while  the  goods  must  have  been,  by  the  same 

agency,  wholly  destroyed  had  not  the  enemy  appropriated 

them(/). 

Similarly  a  Conversely,  on  the  same  principle,  where  there  has  been  a 

capture  is  not  total  loss  by  capture,  and  the  ship  is  afterwards  destroyed 

affected  by  a    }jy  g,  peril  of  the  seas,  it  is  the  capture,  and  not  the  peril  of 

subsequent  j       r  '  r  '  r 

shipwreck.  the  sea,  which  as  between  the  shipowner  and  his  insurers  is 
the  cause  of  the  loss.  During  the  late  Russo-Japanese  war, 
a  ship,  insured  by  a  policy  with  a  warranty  against  capture 
and  seizure,  was  captured  by  a  Japanese  cruiser,  and  while 
in  the  possession  of  a  prize  crew  encountered  such  heavy 
weather,  that  she  was  beached  and  became  a  total  loss.  She 
was  subsequently  condemned  by  a  Japanese  Prize  Court  on 
account  of  the  carriage  of  contraband  cargo.  The  Court  of 
Appeal  held  that  the  assured  could  not  recover  for  a  loss  by  a 
peril  of  the  seas.  The  true  view  of  the  facts,  said  Cozens- 
Hardy,  M.  R.,  adopting  the  language  of  Channell,  J.,  was 
that  the  owner  lost  his  ship  by  capture,  and  the  Japanese 
captors  afterwards  lost  their  prize  by  shipwreck.  The  judg- 
ment of  the  Court  of  Appeal  was  recently  aflSrmed  by  the 
House  of  Lords  (m). 

(?)  Hahn».  Corbett(1824),  2Bing.  (m)  Anderson   v.   Marten,   [1907] 

205.    The  principle  of  this  case  is  2  K.  B.  248;  [1908]  1  K.  B.  601 

adopted  in  the  United  States.     See  (C.  A.) ;  [1908]  A.  0.  334. 
3  Kent,  Com.  302. 
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The  distinction  between  the  two  cases  of  Livie  v.  Janson  Sect.  820. 
and  Hahn  v.  Corbett  is  well  illustrated  by  lonides  v.  Uni- 
versal Marine  Association,  the  facts  of  which,  so  far  as  they 
are  material  to  the  point  at  present  before  us,  were  as  follow : 
6,500  bags  of  coffee  were  insured  from  Eio  Janeiro  to  New 
York,  warranted  free  from  capture,  &c.,  and  from  aU  conse- 
quences of  hostilities,  &c.  The  ship,  being  Federal,  went 
ashore  near  Cape  Hatteras,  while  that  and  the  adjoining 
country  were  in  possession  of  the  Confederate  forces  during 
the  American  Civil  War.  The  vessel  stranded  during  a 
breeze  amidst  a  heavy  surge  about  midnight.  As  to  120  bags, 
which  were  safely  landed,  no  question  arose.  But  1,000  more 
bags  might  have  been  saved,  but  for  the  interference  of  some 
Confederate  officers  who  had  come  on  board  and  taken  pos- 
session of  the  ship.  Subsequently  the  vessel  perished  with 
her  cargo  by  the  action  of  the  waves.  It  was  held  that  the 
1,000  bags  additional  that  might  have  been  landed  but  for 
the  intervention  of  the  soldiers,  were  lost  in  consequence  of 
hostilities  within  the  meaning  of  the  exceptive  warranty ; 
and  that  the  rest  of  the  cargo,  together  with  the  ship,  was  a 
total  loss  by  perils  of  the  sea  from  the  moment  of  strand- 
ing (w). 

821.  Upon  the   same    principle  that  causa   proxima  non  Further 
remota  spectatur,  it  has  been  held  that  the  loss  on  goods  sold  J.^^  r^e  as  to 
to  defray  the  expenses  of  repairing  a  disabled  ship  in  a  port  proximate 
of  distress  is  not  recoverable  as  a  loss  by  perils  of  the  seas  (0) ; 
and   on  similar  grounds  it  has  also  been  decided  in   this 
country  that  the  loss  caused  by  having  to  pay  to  another  ship, 
in  pursuance  of  the  award  of  an  arbitrator  abroad,  half  the 
damages  done  by  a  collision  is  not  a  loss  by  perils  of  the 
seas  (jo). 

(«)  lonidess.TheUniversalMarine  vol.  xiv.  pp.  293—296. 

Ins.  Assoc.   (1863),  14  C.  B.  N.  S.  (0)  PoweU  v.   audgeon   (1816),  5 

259;  32  L.  J.  C.   P.    170.    As  to  M.  &  S.  431 ;  iS.  P.,  Sarquy  ».  Hob- 

eaiisa  proxima,    a  number  of    cases  son  (1823),  4  Blng.  131. 

from  the  American  reports  are  col-  {p)  De  Vaux  v.  Salvador  (1836),  4 

leoted  in  Campbell's  Ruling  Cases,  A.   &  E,   420.     See  contra  i^  the 
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Sect.  821.        If  the  perils  of  the  seas  have  been  the  proximate  cause  of 

loss,  the  assured  will  not,  as  we  have  seen,  be  precluded  from 

recovering  under  a  count  for  loss  by  the  perils  of  the  seas, 

merely  because  the  negligence,  unskilfulness,  or  misconduct 

of  the  master  and  mariners  have  been  the  remote  occasion  of 

such  loss  {q). 

Losses  partly       Even  where  the  loss  is  remotely  occasioned  by  barratry, 

ratry°and"      ^^^^  ^  ^*  ^^  proximately  caused  by  the  perils  of  the  seas,  it 

Pf^^^y  *°  ^^"^  ■will  be  recoverable  under  a  count  alleging  it  to  be  so  caused : 

thus  Lord  BUenborough  held  that,  supposing  the  facts  to  have 

proved  that  the  captain,  having  wilfully  sailed  in  a  foul  wind, 

afterwards  barratrously  cut  the  ship's  cable,  and  let  her  drift 

on  the  rocks,  whereby  she  was  lost,  this  would  have  entitled 

the  assured  to  recover  under  a  count  alleging  a  loss  by  the 

perils  of  the  seas  {r). 

822.  Of  course,  in  order  to  enable  the  plaintiff  to  recover 
under  such  a  count,  the  proximate  cause  of  loss  must  appear 
to  have  been  a  peril  of  the  sea ;  he  cannot  under  such  count 
recover  for  a  loss  merely  and  wholly  barratrous,  as  for  a 
fraudulent  sale  or  the  like. 
Combination  The  true  rule  is,  that  where  the  immediate  and  proximate 
cause  of  loss  is  the  sea  acting  on  the  subject  of  insurance,  the 
assured  may  recover  under  a  count  for  loss  by  perils  of  the 
seas,  notwithstanding  previous  barratry,  which  may  have  led 
to  the  loss,  i.e.,  without  which  it  would  not  have  hap- 
pened (s). 

"Where  a  ship  was  by  mistake  taken  in  tow  by  a  British 
man-of-war,  and  was  obliged,  in  order  to  keep  up  with  her, 
to  carry  a  press  of  sail  in  a  gale  of  wind  and  a  heavy  sea,  by 
which  she  shipped   a  quantity  of  water  and  damaged  her 


United  States,  Peters  v.  Warren  Ins.  («)  See  the  observations  of  Gibbs, 

Co.   (1838),   3   Sunfner,    R.    389  ;  3  C.  J.,  in  Everth  v.  Hannam  (181fi), 

Kent,  Com.  302,  n.  2  Marsh.  R   74 ;  «.  G.,  in  6  Taunt. 

(q)  Mar.   Ins.   Act,    p.    55,    ante,  375 ;  and  per  curiam  in  Blyth  v.  Shep- 

§  775.  herd  (1842),  9  M.  &  W.  763  ;  David- 

(r)  Heyman  v.   Parish   (1809),   2  son  ».  Buruand  (1868),  L.  R.  4  0.  P. 

Camp.  149.  117. 
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cargo,  Lord  EUenborough  held  this  to  be  a  loss  by  perils  of    Sect.  822. 

the  sea ;  though  it  might  also  have  been  alleged  to  be  by 

arrest  or  detention  (<).     Indeed,  it  is  clear  that  there  may.  There  may  be 

under  certain  circumstances,  be  more  than  one  causa  proxima  ^ox^imi^e  °"^ 

of  a  loss.     Thus,  in  Eeischer  v.  Borwiok,  the  "  Eosa "  was  ™"^®- 

insured,   not  against  perils   of   the   sea,   but   only   against 

damage  from  collision  with  any  object.     She  ran  against  a 

snag  in  the   river,  and,  the   collision   causing   a  leak,  was 

anchored  while  the  leak  was  temporarily  repaired  and  the 

vessel  put  out  of  immediate  danger.     A  tug  was  then  sent  to 

tow  the  "Eosa"  to  the  nearest   dock  for  repairs,  but  the 

effect  of  the  motion  through  the  water  was  to  re-open  the 

leak,  so  that  the  vessel  began  to  sink  and  was  run  aground 

and  abandoned.     The  Court  of  Appeal  held  that  the  loss  was 

proximately  though  not  exclusively  caused  by  the  collision, 

that   both   collision  and   perils  of  the  sea  were  proximate 

causes  of  the  sinking  of  the  vessel,  and  that  the  underwriters 

were  therefore  liable  (««). 

Damage  occasioned  to  mast,  spars,  sails,  or  rigging  by 
carrying  a  press  of  canvas  to  escape  an  enemy  or  lee  shore, 
would  no  doubt  be  recoverable  as  a  loss  by  perils  of  the 
seas  («) . 

A  ship  loaded  with  hides  and  tobacco,  whilst  on  her  voyage, 
encountered  bad  weather  and  shipped  much  sea-water, 
whereby  the  hides  were  wetted  and  rendered  putrid.  Neither 
the  tobacco  nor  the  packages  containing  it  were  immediately 
in  contact  with  or  directly  damaged  by  sea-water,  but  the 
tobacco  was  damaged  by  the  foetid  odour  proceeding  from 
the  putrid  hides.  This  was  held  to  be  a  loss  by  perils  of  the 
seas  {y). 

823.  But  the  words,  "  perils  of  the  seas,"  only  extend  to  But  the 

.  words,  "perils 

cover  losses  really  caused  by  sea  damage  or  the  violence  oi  of  the  seas," 

{t)  Hagedorn  v.  Whitmore  (1816),  {x)  Covington  d.  Roberts  (1806),  2 

1  Stark.  157.  B.  &  P.  KT.  R.  378. 

(m)  Eeischer  v.  Borwiok,  [1894]  2  (y)  Montoya  «/.  Loudon  Ass.  Co. 

Q.  B.  348.     Cf .  judgment  of  Lind-  (1851),  6  Exoh.  451 ;  20  L.  J.  Exoh. 

ley,  L.  J.  254, 
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Sect.  823.  the  elements,  ex  marince  tempestatis  discrimine ;  they  do 
do  not  com-  not  embrace  all  losses  happening  upon  the  seas,  which  may 
oasiTafties        ^^  ^^J  ^'^^  ^®  comprehended  under  the  general  sweeping 

happening  to   -wrordB  at    the  end    of    the   clause   enumerating    the    risks 

snip  or  goods    _  _  _  _  °     _ 

Bjt  sea.  insured  against,  viz.,  "  all  other  perils,  losses  or  misfortunes 

which  have  or  shall  come  to  the  hurt,  detriment  or  damage 

of    the   said    goods    and    merchandises,   ship  or  any  part 

thereof." 

Loss  paused         Thus,  damage  sustained  by  a  ship  from  the  fire  of  another 

into  at  sea.      vessel  of  the  same  nation  mistaking  her  for  an  enemy  is  not, 

it  seems,  recoverable  as  caused  by  a  peril  of  the  sea  (z) ;  and 

the  damage  caused  to  a  merchantman  by  the  fire  of  the 

enemy  would,  it  is  apprehended,  stand  on  the  same  ground  (a), 

though  both,  as  we  shall  presently  see,  are  included  in  the 

general  words,   and  would   be  recoverable  under  a   count 

correctly  specifying  the  cause  of  loss  {h). 

Loss  on  live  824.  It  is  sometimes,  as  we  have  seen  in  the  case  of 
by  perils  of  insurances  on  live  stock,  a  very  nice  question  to  draw  the 
mav^be^v'  ^^^®  between  loss  caused  by  their  mortality  {i.e.,  natural 
mortality.        death)  and  by  perils  of  the  sea. 

It  seems  that  if  living  animals  be  deliberately  thrown 
overboard  to  save  the  rest,  in  consequence  of  a  scarcity  of 
provisions  occasioned  by  the  gross  ignorance  of  the  captain 
in  mistaking  his  course,  and  thus  protracting  the  voyage, 
this  will  not  be  properly  described  as  a  loss  by  the  perils  of  the 
sea  (c).  So,  if  they  were  to  perish  for  want  of  food,  owing  to 
the  unavoidable  prolongation  of  the  voyage,  in  consequence 
of  bad  and  stormy  weather,  without  fault  of  the  captain  and 
crew,  this  would  be  a  loss  by  mortality,  and  not  by  perils  of 
the  sea  {d).     Perhaps  the  losses  in  these  cases  would  also  be 

(z)  CuUen  ».  Butler  (1816),  6  M.  &  («)  Taylor    v.    Curtis    (1816),    6 

S.  461.    The  rule  as  above  stated  is  Taunt.  608  ;  2  Marsh.  R.  309. 

no  doubt  correct.     But  inasmuch  as  (b)  Cf .  Thames  &  Mersey  Marine 

in  Cullen  v.   Butler  the  plaintiff's  Co.,  Ltd.  v.  Hamilton,  Fraser  &  Co. 

ship  was  actually  sunk,  the  opinion  (1887),  12  App.  Gas.  484. 

of  the  Court  is  open  to  the  criticism  (o)  Gregson  v.   Gilbert   (1783),   3 

of  Lord  Herschell  in  The  Xantho  Dougl.  232 ;  Marshall,  Ins.  493. 

(1887),  12  App.  Cas.  at  p.  509.  (rf)  Tatham  v.  Hodgson  (1796),  6 
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losses   "  proximately  caused  by  delay,"  for  which,  by  the    Sect.  824. 
express  terms  of  the  Marine  Insurance  Act  (e),  the  insurer  is 
not  liable. 

On  the  other  hand,  when  a  cargo  of  live  stock  was  so 
bruised  and  lacerated  by  the  violent  rolling  and  pitching  of 
the  ship  in  a  storm  that  the  animals  died  shortly  afterwards  on 
board,  in  consequence  of  the  injuries  thus  received,  this  was 
held  to  be  a  loss  by  perils  of  the  sea  (/) ;  and  the  Court 
came  to  the  same  conclusion  where  several  horses — having,  in 
consequence  of  the  labouring  of  the  vessel  in  a  violent  storm, 
broken  down  the  slings  that  supported  and  the  partitions 
that  separated  them — kicked  each  other  so  severely  that  they 
died,  in  the  course  of  the  storm,  of  the  injviries  thus  received  {q) . 

825.  Where,  however,  the  loss  is  not  proximately  caused  Perils  of  the 

.  .  ,       seas  oon- 

by  the  agency  of  the  wmds  and  waves,  but  is  merely  the  trasted  with 
natural  result  of  the  contemplated  action  of  sea-water  on  the  causes  or 
subject  of  insurance,  or  of  the  ordinary  wear  and  tear  of  wear  and  tear, 
the  voyage,  it  is  not  recoverable  as  a  peril  of  the  seas,  nor 
indeed  under  the  policy  at  all. 

Thus,  where  the  expense  of  laying  down  an  insufficiently 
insulated  electric  cable  is  lost  through  the  chemical  action  of 
the  salt  water  upon  the  wire,  it  is  not  a  loss  by  perils  of  the 
sea  (A).  Nor  is  destruction  of  the  ship's  bottom  by  worms  Damage  by 
such  a  loss,  at  all  events  in  seas  where  worms  ordinarily  '"°™^- 
assail  the  bottoms  of  ships ;  for  the  loss  in  such  cases  comes 
vidthin  the  usual  wear  and  tear  of  the  voyage  («).  Besides, 
the  assured  in  such  seas  ought  to  take  care  and  secure  the 

T.  R.  656  ;  and  per  Lord  Tenterden,  {g)  Gabay  v.  Lloyd  (1826),  3  B.  & 

5  B.  &  Aid.  111.    Cf.  Taylor  v.  Dun-  Cr.  793  ;  <S.  C,  a  Dowl.  &  Ryl.  641. 

bar  (1869),  L.  K.  4  C.  P.  206,  where  (A)  Paterson   v.  Harris   (1861),    1 

carcases    became    putrid    owing   to  B.  &  S.  336  ;   30  L.  J.  Q.  B.  354. 

delay  occasioned  by  storm  and  tem-  (s)  Rohl  ».   Parr   (1779),    1   Esp. 

pest;  and  Pink  ■„.  Fleming  (1890),  444.     Per  Lord  Halsbury,   L.   C, 

25  Q.  B.  D.   396,  where  fruit  went  Hamilton    v.    Pandorf    (1887),     12 

bad  partly  owing  to  delay  due  to  a  App.  Cas.  518,  524.     So  in  United 

collision.  States,   Martin    *.   Salem   Ins.   Co. 

(e)  Sect.  55  (2)  (b).  (1807),  2  Mass.  R.  429;  Hazard  v. 

(/)  Lawrence  v.  Aberdein  (1821),  New  England   Ins.    Co.    (1S34),   8 

5  B.  &  Aid.  107.  Peters,  S.  C.  R.  657. 
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Sect.  825.  ship  by  copper  sheathing  against  this  kind  of  damage :  if, 
however,  he  has  done  bo,  it  is  suggested  by  Phillips,  and 
apparently  with  much  reason,  that  in  cases  where  the  copper 
sheathing  is  torn  off  by  the  violent  action  of  the  perils 
insured  against,  in  consequence  of  which  the  ship's  bottom  is 
worm-eaten,  the  underwriters  ought  to  be  liable  (k). 

On  the  same  ground  the  damage  done  to  the  ship  by 
rats  eating  holes  in  the  ship's  bottom  was  held  by  Lord 
Ellenborough  not  to  be  within  the  perils  insured  against  by 
the  common  form  of  policy  (/). 


Damage  by 

rats. 


Loss  by- 
collision. 


826.  Loss  by  collision  is,  generally  speaking,  a  loss  by  the 
perils  of  the  sea.  It  is  nevertheless  not  uncommon  at  the 
present  day,  especially  in  cases  of  re-insurance,  to  find  this 
risk  expressly  insured  against.  Sometimes  the  insurance  is 
against  "collision"  merely,  which  term  probably  impHes 
the  coming  into  contact  of  two  things,  both  of  which  are 
navigable  (w).  Sometimes,  however,  the  clause  is  wider,  so 
as  to  include  the  risk  of  striking  against,  not  merely  floating 
or  navigable  objects,  but  also  structures  such  as  harbours, 
wharves,  piers  and  the  like,  or  obstructions  such  as  ice  or 
wreck  (n). 


827.  Upon  the  subject  of  collision  between  two  ships,  the 
law  of  the  Courts  of  Admiralty  as  it  affects  the  rights  and 


{k)  1  Phillips,  B.  1101 ;  approved 
by  Chancellor  Kent,  Com.  vol.  iii. 
p.  300,  n. 

{I)  Hunter  v.  Potts  (1815),  4  Camp. 
203;  butseeLaveroniti.Drury{1852), 
8  Exch.  166.  Aliter  where  damage 
is  caused  by  incursion  of  sea-water 
through  a  hole  gnaw,ed  by  rats, 
Hamilton,  Fraser  &  Co.  v.  Paudorf 
&  Co.  (1887),  12  App.  Cas.  518. 

(m)  See  Chandler  ».  Blogg  (1897), 
3  Com.  Cas.  18,  per  Bigham,  J. ; 
Richardson  v.  Burrows  (1880),  cited 
Lowndes,  Ins.  2nd  ed,  p.  199,  per 


Lord  Coleridge,  0.  J.  In  Newton 
Creek  Towing  Co.  v.  Aetna  Ins.  Oo. 
(1900),  163  N.  Y.  Rep.  114,  the 
Coxirt  held  that  collision  included  an 
impact  with  a  floating  or  foreign 
body  by  chance  or  accident,  but  did 
not  cover  an  injury  caused  by  » 
deliberate  attempt  to  force  a  vessel 
through  a  field  of  ice.  Por  the 
meaning  of  "collision  with  another 
vessel,"  see  ante,  §  796. 

(«)  See  The  Munroe,  [1893]  P. 
248 ;  Union  Mar.  Ins.  Co.  v.  Ber- 
wick, [1895]  2  Q.  B.  279. 
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liabilities  of  owners  and  masters  was  thus  laid  down  by  Lord    Sect.  827. 
Stowell : — 

"  There  are  four  possibilities  under  which  a  loss  of  this 
sort  may  occur. 

"  1st.  It  may  happen  without  blame  being  imputable  to 
either  party;    as  where   a  loss  is   occasioned  by   a 
storm,  or  by  any  other  vis  major :  in  that  case  the 
misfortune  must  be  borne  by  the  party  on  whom  it 
happens  to  light,  the  other  not  being  responsible  to 
him  in  any  degree. 
"  2ndly.  A  misfortune  of  this  kind  may  arise  when  both 
parties  are  to  blame,  where  there  has  been  a  want  of 
due  diligence  and  skill  on  both  sides ;  in  such  a  case 
the  rule  of  law  is  that  the  loss  must  be  apportioned 
between  them  as  having  been  occasioned  by  the  fault 
of  both. 
"  3rdly.  It  may  happen  by  the  misconduct  of  the  suffering 
party  alone ;  and  then  the  rule  is  that  the  sufferer 
must  bear  his  own  burden. 
"  4thly.  It  may  have  been  the  fault  of  the  ship  which  ran 
the  other  down ;  and  in  this  case  the  injured  party 
would  be  entitled  to  an  entire  compensation  from  the 
other"  (o). 
827a.  Emerigon,  after  citing  all  the  learning  to  be  found  Liability  of 
on  the  subject  in  codes  and  text  writers,  makes  precisely  the  writer  in 
same  division ;  and  lays  down  the  following  positions  with  *  Jea.  ^  ^^^^ 
regard  to  the  liability  of  the  underwriters  for  losses  caused 
by  collision  in  the  different  cases  just  enumerated  (p), 

1st.  That  where  there  is  no  fault  on  either  side,  but  the 
collision  is  purely  fortuitous,  the  loss  is  to  be  made  good  by 
the  imderwriters,  as  caused  by  a  peril  of  the  sea. 

To  the  same  effect  in  our  own  law  it  was  decided  by  Lord 
Kenyon  that  damage  caused  by  one  ship  running  foul  of 
another  by  misfortune,  and  without  fault  on  either  side,  was  a 

(o)  In  The  'Woodrop,  Sims  (1816),  The  Code  de  Oomraeree  (art.  407)  has 
2  Dod.  Adm.  R.  85.  incorporated  these  distinctions  into 

( »)  1  Emerigon,  u.  xii.  s.  14,  p.  416.       the  text  of  the  modern  French  law. 
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Sect.  8g7a.  loss  "  by  perils  of  the  seas "  withiu  the  exception  of  suoh 
losses  in  a  charter-party  {q) . 

2ndly.  Emerigon  lays  it  down  that  the  underwriter  is  also 
liable  when  the  fault  rests  entirely  with  the  master  and  crew 
of  the  other  vessel. 

Our  law  is  in  this  point  also  the  same :  thus,  where  the 
loss  was  occasioned  by  another  ship  running  down  the  ship 
insured  owing  to  the  very  gross  negligence  of  the  crew  of  the 
other  vessel  (there  being  only  one  man  on  deck,  and  he  asleep), 
this  was  held  a  loss  by  perils  of  the  seas  for  which  the 
underwriters  were  liable  under  a  count  so  charging  it  {r). 

3rdly.  Emerigon  states  that  the  underwriter  is  not  liable 
when  the  collision  is  entirely  owing  to  the  master  and  crew 
of  the  insured  ship. 

There  has  been  no  direct  decision  in  our  Courts  upon  this 
point.  Marshall  conceives  that  in  such  case  the  wilful 
misconduct  of  the  captain  or  crew  would  amount  to  barratry, 
and  the  loss,  therefore,  be  recoverable  under  that  head  (s). 
But  even  apart  from  barratry,  it  seems  impossible  now,  at 
any  rate  since  the  decisions  in  Hamilton  Eraser  v.  Pandorf  {t) 
and  Trinder  Anderson  v.  Thames  and  Mersey  Marine  Insurance 
Co.  (m),  to  contend  that  the  loss  would  not  be  recoverable  as 
caused  by  a  peril  of  the  sea. 

Emerigon  then  proceeds  to  lay  down,  4thly,  That  in  cases 
in  which  it  is  impossible  to  ascertain  where  the  fault  really 
Ues,  and  the  whole  amount  of  damage  is  therefore  apportioned 
equally  between  the  two  ships,  then  the  sum  which  the 
insured  ship  has  to  pay  is  a  particular  average  loss,  to  be 
made  good  by  the  underwriter  («). 

Boulay-Paty  supports  this  opinion,  on  the  ground  that,  as 
the  law  has  declared  it  impossible  to  decide  which  of  the  two 


Opinions  of 

foreign 

jurists. 


{q)  BuUer  v.  Fisher  (1800),  3  Esp. 
67. 

(r)  Smith  v.  Soott  (1811),  4  Taunt. 
126. 

(s)  2  Marshall,  Ins.  495. 

{t)  (1887),  12  App.  Gas.  518. 

(«)  [1898]  2  Q.  B.  114;  and  of. 
vaH^s  there  cited, 


(a;)  1  Emerigon,  o.  xii.  s,  14,  p.  417. 
There  is  no  suoh  rule  in  English  law 
as  sanctions  the  imputation  to  A. 
of  damage  sustained  by  B.  merely 
propter  diffimltatem  probandi  culpam. 
See  this  rule  of  Continental  Courts 
discussed,  Maolaohlan's  Shipping, 
318—322. 
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ships  was  in  fault,  it  is  not  to  be  presumed  that  either  was ;    Sect.  82'7a. 
but  the  loss  must  be  regarded  as  a  direct  result  of  the  perils 
of  the  sea — i.e.,  of  the  violent  action  of  the  winds  and  waves, 
which  drove  the  two  ships  against  one  another  (y). 

YaHn  assumes  that  the  underwriter  would  in  such  case  be 
liable,  but  does  not  particularly  examine  the  question  (z) ; 
neither  does  Pothier  (a)  ;  but  M.  Estrangin,  the  learned 
editor  of  Pothier,  investigates  it  very  ably,  and  concludes 
"that  the  damage  in  such  case  ought  to  be  regarded  as  a 
direct  result  of  a  peril  of  the  sea,  for  which  the  underwriters 
on  both  ships  would  be  liable  "  (b). 

In  this  country,  as  we  have  seen,  when  the  sum  of  the  ^^^  °* 

.         .  .    .  England. 

damage  sustained  by  both  ships  is  equally  divided,  then  any 
excess  over  the  loss  sustained  by  the  insured  ship,  which 
becomes  payable  to  the  owners  of  the  other  ship,  is  held  not 
to  be  recoverable  from  the  underwriter  as  a  loss  by  perils  of 
the  sea  (c). 

828.  Loss  by  fire,  when  caused  by  lightning  or  the  enemy.  Loss  ty  fire, 
is  clearly  a  charge  upon  the  underwriter,  under  the  word  Accidentalfire 
"  Fire  "  in  our  common  form  of  policy  {d).  sured  against. 

So,  if  the  ship  be  burnt  under  justifiable  circumstances,  as  So,  whereship 

,  i_  1.         /  \  j^  i_-i!j.'iB  burnt  to 

to  prevent  capture  (c),  or  irom  an  apprehension  oi  contagious  prevent 

disease  ( /),  the  underwriter  is  liable.  hostile 

^•'  -"  capture,  &c. 

If  the  fire  be  occasioned  by  spontaneous  combustion  or  by  Spontaneous 
the  damaged  state  of  the  goods,  the  underwriters  are  not  combustion. 


(y)  Boulay-Paty,     Comment,     on  1    Camp.    123.      Emerigon   agrees, 

Emerigon,  vol.  i.  p.  418 ;  and  also  and  cites  Valin  and  Pothier  to  the 

4  Droit  Mar.  15.  same  effect,  provided  the  crew  make 

(«)  2Valin,  tit.  desAvaries,  art.  11.  their  escape.     1   Emerigon,  c.   xii. 

(a)  Pothier,  d' Assurances,  No.  50,  s.  17. 

p,  72.  (/)   I  Emerigon,  c,  xii.  s.  17,  p.  429. 

(h)  Pothier  par  Estrangin,  75.  This  is  doubted  by  Mr.  Maolachlan 

(«)  De  Vaux  v.  Salvador  (1836),  4  in   the   6th    edition    of    this   work, 

A.    &    E.    420.      See   the   previous  p.  760,  n. ;  and  Mr.  Gow  (Mar.  Ins. 

chapter  of  this  work,  and  observa-  p.    102)   points   out   that   the  only 

tions  on  the  Collision  Clause.  reported  case,  namely,  the  French 

(d)  1  Emerigon,  c.  xii.  s.  17,  p.  428.  decision  in  The  Grand  Saint  Antoine 

(«)  Gordon  v.  Eimmington  (1807),  in  1723,  is  against  this  view. 
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Sect.  828. 


Fire  oooa- 
Bioned  by  the 
negligence  of 
the  master 
and  crew  ia  a 
peril  insured 
against. 


Losses  ejttsdem 
generis  with 
fire  so  as  to  be 


liable  ig) ;  but  if  other  goods  in  the  same  hold,  not  contributing 
to  the  cause  of  loss,  or  the  ship  herself,  be  burnt  in  conse- 
quence, the  underwriters,  it  seems,  are  liable ;  and  so  they 
would  be  for  loss  of  the  cargo  in  case  the  ignition  should  turn 
out  to  be  the  consequence  of  sea  damage  received  after  ship- 
ment (A) . 

It  was  for  a  long  time  a  vexed  question  whether  the  under- 
writers, under  a  policy  in  the  common  form,  were  liable  for  a 
loss  proximately  caused  by  fire,  but  remotely  occasioned  by 
the  negligence  of  the  master  and  crew  or  other  agents  of  the 
assured.  This  question  in  our  law  is  now,  as  we  have  already 
seen,  decidedly  settled  in  the  affirmative  («').  And,  after 
some  fluctuation  in  the  decisions,  the  law  in  the  United  States 
seems  now  to  be  settled  in  the  same  way  {It). 

Of  course,  where  the  form  of  the  policy,  as  is  very  general 
on  the  Continent,  excludes  the  risk  of  the  negligence  of  the 
master  and  crew,  or,  as  in  some  of  the  French  policies,  the 
barratry  of  the  master  (which  word  bai'ratry,  as  there  under- 
stood, extends  not  only  to  the  wilful  and  fraudulent,  but  also 
to  the  negligent,  acts  of  the  master),  loss  by  fire  so  occasioned 
is  not  chargeable  on  the  underwriters  {I). 

Loss  on  rigging,  &c.,  accidentally  burnt  on  a  bank  saul, 
where  it  was  generally  stowed  in  the  Canton  River  by  the  usage 
of  the  Chinese  trade,  was  held  to  be  a  loss  by  fire  under  the 
common  form  of  policy  (m). 

It  appears  that  there  may  be  a  loss  by  fire,  or  at  least  a 
loss  ejusdem  generis,  and  covered  by  the  general  words  in  the 


iff)  Boyd  V.  Dubois  (1811),  3  Camp. 
133.  In  America,  Providence  Wash- 
ington Ins.  Co.  0.  Adler  (1885),  65 
Maryland,  162  ;  1  Etnerigon,  430. 

[h)  Of.  Montoya  v.  London  Ass. 
Co.  (1851),  6  Exoh.  461. 

(i)  Busk  V.  Royal  Exch.  Ass.  Co. 
(1818),  2  B.  &  Aid.  73.  Of.  Trinder 
&  Co.  n.  Thames  &  Mersey  Co., 
[1898]  2  a.  B.  114 ;  Mar.  Ins.  Act, 
».  55,  sub-s.  2  (a). 

[k)  By  the  cases  of  Patapeoo  Ins. 
Co.  V.  Coulter  (1830),  3  Peters,  S. 0.  E, 


222 ;  Columbia  Ins.  Co.  v.  Laurence 
(1836),  10  ibid.  617  ;  "Waters  v.  Mer- 
chants' Ins.  Co.  (1837),  11  ibid.  213 ; 
3  Kent,  Com.  303,  304. 

(V)  Emerigon,  vol.  i.  pp.  428,  429. 
The  general  subject  of  this  section 
is  well  and  succinctly^  discussed  by 
Boulay-Paty,  who,  however,  draws 
all  his  learning  from  the  vast  stores 
of  Emerigon.  See  Droit  Mar.  tom.  iv. 
pp.  20—23. 

(w)  Pelly  V.  Royal  Exoh.  Ass.  Co. 
(1767),  1  Burr.  341, 
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policy,  even  where  no   fire  has   actually  broken   out;    for    Sect: 828. 
instance,  where  the  loss  is  due  to  steps  taken  in  anticipation  covered  by  the 
of,  and  in  order  to  prevent,  a  fire,  which  hut  for  such'  steps  ^orS^ 
would  have  broken  out  and  itself  caused  such  a  loss  (w).     A 
loss    by  explosion    of    steam    is    not   within    the    general 
words  (o). 

829.  Capture  {p),  properly  so  called,  is  a  taking  by  the  Capture  and 
/    s     .       . .  „  ,  „  seizure,  or 

enemy  as  prize  [q),  in  time  oi  open  war,  or  by  way  oi  re-  "  takings 

prisals,  with  intent  to  deprive  the  owner  of  all  dominion  or  ^*  ^^■" 

right  of  property  over  the  thing  taken  (r).     "  Capture"  by 

itself  probably  means  belligerent  capture  only  («) .     Seizure, 

however,  includes  other  seizures,  such  as  one  by  revenue  or 

sanitary  officers  of  a  foreign  state  {i). 

The  arrest,  or  carrying  in  for  adjudication,  of  neutral  ships  What  capture 
by  belligerent  cruisers,  though  not  properly  called  capture  P  ^  ^  " 
in  cases  where  there  is  no  intent  to  deprive  the  owner  of  his 
property  in  the  ship,  yet  falls  within  the  meaning  of  the 
words  "  takings  at  sea  "  as  one  of  the  perils  insured  against ; 
and  the  loss  thence  arising  would  be  recoverable  under  a 
count  alleging  loss  by  capture. 

Capture  is  deemed  lawful  when  made  by  a  declared  enemy  Capture, 
lawfully  commissioned,  and  according  to  the  laws  of  war;  vmiawful. 
unlawful  when  it   is  made  otherwise.     But  its  legality  or 

(«)  The  Knight  of  St.  Michael,  the  French  "prise,"  and  not  "pre- 

[1898]P.  30.  The  San  Roman  (1873),  tium,"  through  the  French  "prix." 

L.  R.  5  P.  C.  301 ;  and  Nobel's  Ex-  (r)  1  Emerigon,  c.  xii.  s.  18, pp.  432 

plosives  Co.  V.  Jenkins,  [1896]  2  Q.  B.  et  seq.  ;  Andersen  v.  Marten,  [1907] 

326,  affirmed  the  same  principle.  2  K.  B.  at  p.  253  ;  [1908]  1  K.  B. 

(o)  See    Hamilton    v.   Thames    &  601  ;  [1908]  A.  C.  334. 

Mersey  Co.  (1886),  17  Q.  B.  D.  195;  (a)  Capture    by    rebels    may    be 

12  App.  Cas.  484;  disapproving  West  sufficient.    Mauran  «;.  Insurance  Co. 

India  Telegraph  Co.  v.  Home  Ins.  (1837),  6  Wall.  1. 

Co.  (1880),  6  Q.  B.  D.  51.  (<)  Cory  v.  Burr  (1883),  8  App.  Cas. 

{p)  A    modern  form   of    Lloyd's  393;  Miller  v.  La-w  Accident  Ins. 

policy  contains  a  warranty  against  Co.,  [1903]  1  K.  B.  712;.  St.  Paul 

capture,   seizure,  &o.,   and  against  Fire  and  Mar.  Ins.  Co.  v.  Morice 

war  risks.  (1906),  11  Com.  Cas.  153  ;  cf.  Robin- 

{q)  Mr.  Cow  (p.   Ill)  points  out  son  Gold  Mining  Co.  ».  AHianoe  Ins. 

that   "prize"   should  be   "prise,"  Co.,  [1904]  A.  C.  369  ;  aad.  see  post, 

being  the  Latin  "  prensus, "  through  §  906. 
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Sect.  829. 


Whenever 
captixre  is  the 
proximate 
cause  of  loss, 
the  assured 
may  recover, 
as  on  a  loss 
by  capture. 


illegality  does  not  affect  the  liability  of  the  underwriter; 
whether  lawful  or  unlawful,  he  is  equally  liable  (u).  Thus, 
where  the  policy  was  on  goods  "  warranted  free  of  capture  or 
seizure,"  and  the  proof  was  that  the  ship,  a  British  vessel,  had 
been  fired  into  and  sunk  by  the  Russians  before  the  declara- 
tion of  hostilities  between  Ghreat  Britain  and  Russia,  and  the 
crew  were  detained  for  some  time :  the  Court,  being  of  opinion, 
on  the  whole  of  the  facts,  that  the  object  of  the  Russians  was 
to  detain  the  ship,  held  that  except  for  the  warranty  the 
underwriters  would  have  been  liable,  but  that  the  warranty 
protected  them  {x).  So,  the  seizure  of  the  ship  by  certain 
mutinous  Coolie  passengers  has  been  held  to  be  within  a 
similar  warranty  («/),  and  a  piratical  seizure  of  the  vessel  was 
held  to  be  a  loss  within  the  meaning  of  the  policy  (a).  A 
British  merchantman,  when  on  the  coast  of  Africa,  was  seized 
by  a  British  cruiser  and  carried  to  St.  Helena,  where  the  ship 
and  cargo  were  condemned  as  being  engaged  in  the  slave 
trade.  This  was  a  mistake  in  fact,  for  the  decision  was  on 
that  ground  reversed  by  the  Privy  Council,  and  restitution 
ordered.  Yet  it  was  held  to  be  a  loss  within  the  policy  as  a 
"  taking  at  sea  "  {a). 

Whenever  capture  is  the  proximate  cause  of  loss  the  assured 
may  recover  as  on  a  loss  "  by  capture,"  though  other  causes 
may  have  been  contributory  thereto.  Thus,  even  where  the 
capture  was  concerted  between  the  master  of  the  ship  insured 
and  the  captor,  Lord  Ellenborough  held  that  the  assured 
might  recover  as  on  a  loss  by  capture,  though  he  might  also 
have  recovered  on  a  count  for  barratry  (6).  So,  where  a  ship 
was  driven  ashore,  with  only  slight  damage,  on  a  hostile  coast 


(m)  Per  Lord  Mansfield  in  Gross  v. 
"Withers  (17S8),  2  Burr.  683,  694. 

(»)  Powell  V.  Hyde  (1865),  6  E,  & 
B.  607. 

(«/)  Kleinwort  v.  Phepard  (1859), 
1  E.  &  E.  447  ;  28  L.  J.  Q.  B.  147. 

(z)  Dean  v.  Hornby  (1864),  3 
E.  &  B.  180 ;  2.3  L.  J.  Q.  B.  129. 

(a)  Lozano   v.    Janson    (1859),    2 


E.  &  E.  190 ;  28  L.  J.  Q.  B.  337. 

(A)  Aroangelojj.  Thompson  (1811), 
2  Camp.  620.  Of  course,  the  assured 
must  not  have  been  privy  to  such 
loss :  Australasian  Ins.  Co.  x/.  Jatsk- 
son  (1876),  coram  P.  C,  33  L.  T.  N.  S. 
286;  Wilson  v.  Kankiu  (1865),  34 
L.  J.  Q.  B.  62. 
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and  there  captured,  this  was  held  to  be  a  loss  hy  capture,  and    Sect.  829. 
not  by  perils  of  the  seas  (c). 

830.  Under  certain  circumstances  underwriters  may  be  Loss  by 
liable  as  for  a  loss  by  capture  though  no  capture  may  have  capture, 
actually  taken  place.  For  example,  where  a  voyage  is  pro- 
perly abandoned  by  the  master  owing  to  the  danger  of  capture 
if  it  were  continued,  the  freight  so  lost  will  be  recoverable 
either  under  the  special,  or  at  least  under  the  general  words 
in  the  policy  (d). 

As  we  shall  see  more  at  large  hereafter  in  treating  of  Capture  is, 

abandonment,  capture  is  primA  facie  a  case  of  total  loss,  which  S'="i«^?% 

gives  the  assured  an  immediate  right  to  give  notice  of  aban-  constructive 
1  T.     1  •,  •  n         ,        ■■  1      total  loss, 

donment.     If  the  underwriter  accept  the  abandonment,  the 

rights  of  the  parties  are  thereby  fixed ;  but  if  not,  the  right 
of  the  assured  to  recover  for  a  total  loss  depends  upon  the 
point  whether  the  ship  be  restored  before  action  brought :  if 
it  be,  then  the  assured  will  recover  in  proportion  to  the  actual 
damage  done  ;  if  not,  then  the  whole  sum  insured  (e) . 

It  has  long,  however,  been  the  established  rule  of  our  law 
maritime  that  the  property  is  not  changed   by  capture   in 
favour  of  a  vendee  or  re- captor,  so  as  to   bar  the  original 
owner,  till  there  has  been  a  regular  sentence  of  condemna- 
tion (/),  and  the  condemnation,  in  order  to  be  legal,  must  be  wtatisrequi- 
pronounced  by  a  Prize  Court  of  the  government  of  the  captor,  condemnation 
sitting  either  in  the  country  of  the  captor  or  of  his  ally.     The  ■^^^• 
Prize  Court  of  an  ally  cannot  condemn ;  nor  can  a  Prize  Court 


(c)  G-reeni;.  Elmslie(1792),  Peake,  (e)  Ruys    v.    Koyal    Exch.    Ass. 

N.  P.  212 ;  see  also  S.  P.,  Livie  v.  Corp.,   [1897]   2   Q.   B.   135.    See, 

Janson   (1810),    12   East,    648.     Of.  however,  ^os*,  §  1097a. 

Andersen  -o.  Marten,  [1907]  2  K.  B.  (/)  See  2  Marshall,  Ins.  803,  where 

248 ;   [1908]  1   K.   B.    601 ;    [1908]  all  the  earlier  authorities  are  col- 

A.  0.  334.  leoted ; .  and   Andersen    v.   Marten, 

{d)  This  principle  was  acted  upon  ubi  supra.    The  efiect  of  condemna- 

in  The  Knight  of  St.  Michael,  [1898]  tion,  however,  is  to  make  the  change 

P.   30.     See   also   The   San   Roman  of  property  relate  back  to  the  time 

(1873),   L.   R.   5    P.   C.    301;   and  of  capture:  /S.  C,  [1907]  2  K.  B.  at 

Nobel's  Explosives  Co.  </.  Jenkins,  p.  255,  per  Channell,  J.  ;  and  [1908] 

[1896]  2  Q.  B.  326.  A.  C.  at  p.  341,  per  Lord  Halsbury. 
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Sect.  830. 


Bansom. 


Bisk  of 
British  cap- 
ture cannot 


of  the  captor  lawfully  act  as  such  in  a  neutral  territory  (g) ; 
but  the  Prize  Court  of  a  captor  sitting  in  the  country  of  his 
own  sovereign,  or  of  an  ally,  has  lawful  jurisdiction  over 
prizes  carried  into  neutral  ports,  and  remaining  there  at  the 
time  of  passing  sentence  (k). 

Apart  from  all  questions  as  to  abandonment,  which  will  be 
considered  elsewhere,  the  underwriter  is  liable  for  any  damage 
the  ship  may  have  actually  sustained,  and  also  for  all  neces- 
sary expenses,  such  as  salvage,  &c.,  which  the  assured  has 
been  put  to  for  the  recovery  of  his  property ;  for  instance,  for 
a  sum  of  money  paid  by  the  neutral  assui'ed  to  belligerent 
captors  as  a  compromise  made  bond  fide  to  prevent  the  ship 
from  being  condemned  as  prize  («"). 

831.  Formerly  it  was  a  common  practice  to  ransom  British 
ships  when  captured  by  the  enemy,  by  delivering  to  the 
captor  what  was  called  a  ransom  bill  {k).  The  Legislature, 
in  1781,  wholly  abolished  this  practice  by  declaring  all  ransom 
by  British  subjects  of  ships  or  goods  taken  by  the  enemy  as 
prize  to  be  illegal  {I).  Money  paid  for  such  a  purpose,  there- 
fore, was  held  not  to  be  recoverable  from  underwriters,  whether 
the  condemnation  was  legal  or  illegal  (m). 

We  have  seen  elsewhere  {mm)  that  the  risk  of  British  capture 
is  not  covered  by  policies  effected  during  war-time  with  British 


(y)  The  Mad  Oyen  (1799),  1  C. 
Rob.  136 ;  Havelook  ».  Rockwood 
(1799),  8  T.  E.  268 ;  Oddy  v.  Bovill 
(1802),  2  East,  476. 

(A)  Smart  v.  Wolf  (1789),  3  T.  R. 
283;  Schooner  Sophie  (1805),  6  C. 
Rob.  138,  in  notis  ;  The  Henrick  and 
Maria  (1799),  4  C.  Rob.  43,  and  in 
the  Court  of  Appeal,  6  C.  Rob.  139  ; 
The  Purissima  Coucepcion  (1805), 
6  ibid.  45.  Mr.  Maclaohlan  (6th  edi- 
tion of  this  work,  pp.  641,  763; 
Shipping,  p.  22)  took  a  different 
view  on  this  point,  which  appears 
contrary  to  all  authority. 

(s)  Berens*.  Rucker  (1761),  1  W. 
Bl.  313. 

[k)  !FoF  the  general  law  maritime 
as  to  ransom,  see  1  Emerigon,  u.  xii. 


s.  21,  pp.  463—480.  For  the  law  of 
!Pranoe  on  the  subject,  see  Code  de 
Commerce,  arts.  395,  396. 

(I)  The  first  Ransom  Act  is  the 
22  Geo.  i,  u.  25.  This  Act,  however, 
and  others  of  a  similar  character 
were  repealed  by  the  Naval  Prize 
Acts  Repeal  Act,  1864.  The  Naval 
Prize  Act,  1864,  gives  power  to  His 
Majesty  in  Council  to  make  regula- 
tions on  the  subject.  The  present 
position  seems  to  be  that  ransom  is 
not  illegal,  except  it  be  in  contraven- 
tion of  such  regulations. 

(m)  Havelook  v.  Rockwood  (1799), 
8  T.  R.  268  ;  Parsons  v.  Scott  (1810), 
2  Taunt.  363. 

[mm)  Ante,  §§  85,  86. 
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underwriters   on   enemy's   property  («),  and   that  the  same    Sect.  831. 
rule  applies  to  a  policy  effected  before  the  commencement  of  be  insured 
hostilities  (o),  although  the  action  be  not  brought  till  after  BnShunder- 
their  termination  ( p) .  -i^iit^r^. 

"  A  policy,"  says  Lord  EUenborough,  "  containing  an 
insurance  against  British  capture,  eo  nomine,  would  be  illegal 
and  void  on  the  face  of  it;  and  an  insurance,  producing 
indirectly  the  same  effects,  by  the  application  afterwards  of 
the  general  terms  of  the  policy  to  the  particular  event  of 
British  capture  which  has  since  happened,  must,  on  principle, 
be  equally  illegal"  (5').  And  the  general  decision  of  the 
Court  was,  that  no  peril,  the  subject  of  insurance,  can  be 
covered  under  the  general  terms,  "  capture,"  "  detention  of 
princes,"  or  the  like,  which  could  not,  consistently  with  law, 
be  specifically  insured  against  in  direct  and  express  terms. 

As  the  hostilities  of  a  general  maritime  law,  carried  on  in  Prizes  made 
many  different  parts  of  the  globe  at  once,  cannot  be  supposed  oono^uded^ 
to  come  to  an  end  immediately  on  the  conclusion  of  peace,  it 
was  the  general  custom  to  insert  into  treaties  stipulations 
specifying  periods,  varying  according  to  distance,  after  which 
all  prizes  made  should  be  restored  (r) .  If,  however,  it  could 
be  shown  that  the  captor  was,  in  fact,  aware  of  the  peace 
being  proclaimed  when  he  made  the  prize,  such  prize,  though 
made  before  the  expiration  of  the  time  limited  in  the  treaty, 
was  to  be  restored  (s).  In  this  country  it  was  determined,  in 
the  time  of  Lord  Hardwicke,  that  where  a  ship  was  seized 
after  a  cessation  of  arms  and  the  signing  of  preliminary 
articles  of  peace,  this  was  not  to  be  deemed  a  capture,  but 
only  an  arrest  of  princes  {t) . 

832.  By  the  terms  of  our  common  policies,  the  underwriter  Loss  by 

arrests,  deten- 

(«)  Kellner  v.  Le  Mesurier  (1803),  (s)  Ibid. 

4   East,   396 ;    Brandon  v.   Curling  {t)  Spencer     v.     Franco     (1736), 

(1803),  ibid.  410.  Beawes,  31b,  cited  by  Lord  Mans- 

(0)  Furtado  v.  Rodgers  (1802),  3  field  in  Hamilton  v.  Meudes  (1761), 

B.  &P.  191.  2  Burr.  1211.     But  as  to  this  case, 

[p]  Gamba  «).  Le  Mesurier  (1803),  see   note    by  Marshall   (Ensurance, 

4  East,  407.  517).      Of.,    too,    The    Eliza   Ann 

(?)  4  East,  402.  (1813),  I  Dods.  Ad.  R.  244. 

(»■)  1  Emerigon,  u.  xii.  s.  19,  p.  452. 
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tions,  and 
embargoes 


"People.'.'        cess 


Sect.  832.  is  answerable  for  all  losses  occasioned  by  "  arrests,  restraints, 
and  detainments  of  all  kings,  princes,  and  people  of  what 
nation,  condition,  or  quality  soever." 

By  rule  10  of  the  "  EuIps  for  Construction  of  Policy  "  in 
Schedule  I.  of  the  Marine  Insurance  Act,  these  words 
are  declared  to  refer  to  "  political  or  executive  acts,"  and  do 
not  include  a  "  loss  caused  by  riot  or  ordinary  judicial  pro- 
(u).  So,  by  the  word  "  people  "  is  meant,  not  mobs  or 
multitudes  of  men,  but  the  ruling  power  of  the  country, 
whatever  that  may  be  (x). 

A  "  restraint "  does  not  necessarily  involve  the  use  of 
actual  physical  force ;  an  authoritative  prohibition  on  the 
part  of  the  governing  power  is  sufficient.  But  the  master 
must  have  yielded  to  compulsion ;  if  he  act  voluntarily  there 
is  no  "  restraint "  («/) . 

An  "  arrest "  takes  place  whenever  the  government  of  the 
country  to  which  a  ship  belongs,  or  any  other  friendly  power, 
with  the  object,  not  of  prize  (for  then  it  would  be  a  capture), 
but  with  a  design  to  restore  the  ship  and  goods,  or  pay  the 
value  of  them  to  their  owners,  seizes  the  ship  and  goods  for 
state  purposes,  either  in  port  or  at  sea  (s). 

Thus,  where  a  G-enoese  com  ship  was  seized  at  sea  by 
Venetian  cruisers,  and  carried  in  for  the  relief  of  Corfu,  then 
in  a  state  of  famine,  where  it  was  sold  and  paid  for,  it  was 
decided  by  the  rota  of  Genoa  that  this  was  not  a  capture  in 
respect  of  which  the  assured,  who  had  abandoned,  could 
recover  for  a  total  loss,  but  merely  an  arrest  or  detention  of 
princes,  the  object  being  not  to  make  prize,  but  to  purchase 
com  {a). 


Arrest  as 
distinct  from 
capture. 


(«)  See  Finlay  Iv.  Liverpool  and 
Great  'Western  S.S.  Co.  (1870),  23 
L.  T.  N.  8.  251. 

(«)  Nesbitt  V.  Lushington  (1792), 
4  T.  R.  783. 

(y)  Miller  v.  Law  Accident  Ins. 
Co.,  [1903]  1  K.  B.  712 ;  cf.  Mansell 
V.  Hoade  (1903),  20  Times  L.  R.  150 ; 
St.  Paul  Pire  and  Mar.  Ins.  Co.  v. 
Morioe  (1906),  11  Com  Cas.  153, 

(»)  The  definition  of  Boulay-Paty 


seems  concise  and  accurate:  "L'arrSt 
de  prince  est  I'aote  d'un  prince  ami, 
qui  pour  necessity  publique,  et  hors 
le  fait  de  la  guerre,  arrete  quelque 
vaisseau  ou  tous  les  vaisseaux  qui  se 
trouvent  dans  un  port  ou  rade  de 
ses  dominions. ' '  Droit  Mar. ,  tom.  iv. 
p.  36.  See  Aubert  v.  Gray  (1862), 
3B.  &S.  163. 

{a)  Rooous,  not.  60,  cited  1  Eme- 
rigon,  0.  xii.  o.  30,  p.  627. 
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In  this  lies  the  grand  distinction  between  arrest  and  capture.    Sect.  832. 
Capture  is,  as  we  have  seen,  the  forcible  taking  of  a  ship,  &c., 
in  time  of  war,  with  a  view  to  appropriating  it  as  prize. 
Arrest  is  a  temporary  detention  of  ship,  &o.,  with  a  view  to 
ultimately  releasing  it,  or  repaying  its  value  (b) . 

Hence  the  detention  of  ships  in  port  after  declaration  of  Detention 
war  against  the  country  to  which  they  belong,  or  by  way  of  tion  of  war 
reprisals,  rather  resembles  a  capture  than  an  arrest  (c).     So  blesoapto™' 
where  a  neutral  ship  is  arrested  at  sea  by  a  belligerent  cruiser,  *'^^^  arrest. 
and,  under  suspicion  of  having  enemy's  goods  on  board,  is 
carried  for  search  and  adjudication  into  a  hostile  port;  as  the 
result  may  be  the  condemnation  of  ship  and  cargo,  but  more 
especially  as  the  act  is  done  in  time  of  war  and  as  a  warlike 
measure,  this  is  rather  to  be  esteemed  a  capture  than  a  simple 
arrest,  and  accordingly  is  primd  facie  a  ground  of  abandon- 
ment (d). 

Goods  shipped  at  Shanghai  for  London  vid  Marseilles  and 
Paris  had  arrived  in  Paris  on  the  13th  of  September,  1870, 
and  on  the  19th  were  still  there  when  the  German  forces 
surrounded  Paris  and  prevented  their  being  forwarded  ;  this 
was  held  to  be  a  loss  within  those  terms  of  the  policy,  "arrests, 
restraints,  and  detainments  of  princes,  &c."  (e).  Similarly,  it 
is  said,  the  detention  of  a  ship  in  a  blockaded  port  is  a 
"  restraint  of  priaces  "  (/). 

The  operation  of  a  municipal  law  which  prevents  the 
delivery  of  goods  at  their  destination  is  a  "  restraint,  &c.  of 
princes  "  {g)- 

833.  Embargoes  are  the  most  common  cases  of  "  arrests,  Embargoes, 
restraints,  and  detainments  "  of  princes.     An  embargo  is  an 
order  of  government  (generally,  but  not  always,  issued  in 

(i)  1  Emerigon,  ubi  supra.  L.  R.  9  C.  P.  518,  Ex.  Oh. 

(c)  Ibid. ;  and  see  2  Marshall,  Ins.  (/)  Fer  cur.  ibid,  at  p.  523  ;  per 
509.  Brett,  J.,  in  the  same  case,  L.  R. 

(d)  Barker*.  Blakes  (1808),  8  East,  8  C.  P.  at  p.  670. 

283 ;  and  see  2  Marshall,  Ins.  610 ;  {g)  Miller  v.  Law  Accident  Ins. 

1  Emerigon,  o.  xii.  s.  30,  p  527.  Co.,  [1903]  1  K.  B.  712,  C.  A, 

(«)  Rodocanaohi  v.  Elliott  (1873), 
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Sect.  833.    contemplation   of   hostilities)   prohibiting  the  departui-e   of 

ships  or   goods  from   some   or  all  of   the  ports  within  its 

dominions  {h). 

Whether  laid       An  emhargo  laid  by  a  foreign  government  upon  the  ships 

pertyofsub-    or  goods  of  any  other  than  its  own  subjects  entitles  the 

aliens"'^  assured  at  once  to  give  notice  of  abandonment,  and,  if  the 

embargo  continues  down  to  the  time  of  action  brought,  to 

recover  as  for  a  total  loss.     Thus,  where  a  neutral  ship  and 

stores,  insured  "  at  and  from  "  an  enemy's  port,  were  there 

.detained,  before  sailing,  by  an  embargo  laid  on  by  the  enemy 

in  the  port  of  loading,  and  continuing  down  to  the  time  of 

action  brought,  the  assured  recovered  as  for  a  total  loss  under 

a  count  alleging  the  loss  to  be  by  "  an-est  and  restraint  of 

princes  "  («). 

This  also  is  the  law  of  our  Courts  in  case  of  embargo  by  a 
foreign  government  laid  upon  the  ships  of  its  own  subjects, 
being  at  the  time  at  peace  with  this  country.  A  cargo  insured 
in  this  country,  but  belonging  to  a  Spanish  subject,  and 
loaded  on  board  a  Spanish  ship,  was  detained  and  unloaded 
at  Corunna  by  the  Spanish  Grovernment  for  the  purpose  of 
converting  the  ship  into  a  transport  of  wax  during  the 
hostilities  of  Spain  with  Morocco,  and  the  cargo  was  thereby 
damaged.  This  was  held  by  the  Exchequer  Chamber  to  be 
a  loss  for  which  the  underwriters  were  liable  {k) . 

834.  There  appears  to  be  no  doubt  that  if  a  British  ship  be 
arrested  or  seized  by  the  British  G-overnment  from  any  state 
necessity,  or  detained  in  port  by  a  British  laid  embargo,  this 
is  a  loss  for  which  the  underwriters  are  liable  as  a  detention 


(A)  1    Emerigon,    c.    xii.    s.    30,  S.   163,   169;  32  L.  J.   Q.   B.   60; 

p.  626.     As  to  the  effect  of  a  sub-  overruling    Con-way   v.    Gray,    &o. 

sequent  declaration  of  war  upon  an  (1809),  10  East,  636;  and  Campbell 

embargo,  see  The  Herstelder  (1799),  v.   Innes   (1821),  4  B.  &  Aid.  423. 

1  C.   Rob.    114;    The  Boldes  Lust  See  Simeon  ».  Bazett  (1813),  2  M.  & 

(1804),  6  C.  Rob.  233 ;  Driefontein  S.  94 ;  and  Bazett  v.  Meyer  (1814) 

V.  Janson,  [19i2]  2  Q.  B.  at  p.  344.  {S.  C,  in  error),  5  Taunt.  824  ;  and 

(»)  Rotoh  V.  Edie  (1796),  0  T.  R.  ante,  §  803 ;  see  Janson  v.  Driefon- 

413.  tein,  [1902]  A.  0.  484, 

{k)  Aubert  v.  Gray  (1862),  3  B.  & 
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within  the  meaning  of  the  policy  {I).     Such,  accordingly,    Sect.  834. 
seems  to  have  heen  the  opinion  of  our  Courts  in  a  case  where 
a  British  ship  was  seized  by  the  British  Government  and  con- 
verted into  a  fire-ship  (m),  and  in  another  where  such  ship  was 
seized  and  taken  in  tow  by  a  British  man-of-war  (m). 

In  fact,  there  seems  no  ground  of  distinction  in  this  respect.  Foreign  law. 
as  far  as  concerns  the  liability  of  the  underwriters,  between  an 
arrest  or  embargo  by  the  home  and  by  a  foreign  government. 
Accordingly,  the  French  Code  of  Commerce  has  decreed  that 
"  arrest  by  the  home  government  after  the  commencement 
of  the  voyage  "  is  a  ground  of  abandonment  (o)  ;  and  Boulay- 
Paty  {p)  and  Estrangin  (q)  show  that  it  rests  on  precisely  the 
same  ground  as  an  arrest  by  foreign  powers. 

In  French  law  the  risk  on  the  ship  does  not  commence 
until  she  has  sailed  on  the  voyage,  and  accordingly  the  lan- 
guage of  the  Code  is,  that  abandonment  may  be  made  on 
account  of  an  arrest  by  the  home  government  after,  but  not 
before,  the  commencement  of  the  voyage  (r). 

In  our  law  there  seems  no  doubt  that  if  a  ship  insured 
"  at  and  from "  a  port  were  arrested  or  detained  by  our 
government  in  her  port  of  loading,  whether  with  or  without 
her  cargo  on  board,  and  even  before  she  had  broken  ground 
for  the  voyage,  the  underwriter  would  be  liable  as  for  a  loss 
by  arrest  or  detention  (s). 

A  question  has  been  raised  whether,  in  case  goods  are 
seized  by  a  friendly  power,  or  by  the  home  government  for 
state  necessities,  as  in  the  case  of  provisions  already  men- 
tioned, the  assured  can  recover  as  for  a  loss  by  arrest  and 
detention.     The  better  opinion  seems  to  be  that  if  a  price  be 

(1)  Dictum    of    Lord   Alvanley   in  (?)  Estrangin  on  Pothier,  No.  59, 

Touteng  v.  Hubbard  (1802),  3  B.  &  pp.  94,  95. 
p.  302.  (r)  Code  de  Com.   arts.   369,   370. 

(m)  Green  n.  Young  (1702),  2  Lord  See,   however,  1   Bmerigon,  o.   xii. 

Eaym.  840  ;  2  Salk.  444.  s.  30,  p.  .528 ;  Pothier,  Traite  d'As- 

(«)  Hagedom  v.  Whitmore  (1816),  surance,  No.  59. 
1  Stark.  167.  (»)  Green  v.  Young  (1702),  2  Salk. 

(o)  Arts.  369,  370.  444  ;  Kotch  v.  Edie  (1795),  6  T.  R. 

(p)  4    Boulay-Paty,   Droit   Mar.  413. 
36—44,  237—240. 
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Sect.  834.  paid  for  the  goods  equivalent  to  their  value  for  the  purposes 
of  insurance  (i.e.,  their  prime  cost,  together  with  the  expenses 
of  insuring  and  loading  them  on  board),  the  assured  can 
claim  nothing ;  if  less  than  this,  he  may  sue  for  the  differ- 
ence ;  if  no  payment  be  made,  he  may  recover  as  for  a  total 
loss  {t). 

Wages  and  835.  An  arrest,  detention,  or  embargo  does  not,  like  a  eap- 

provisions  ,  ,        ,  ,  i        i        i      ^  , 

during  deten-  ture,  break  up  the  voyage  under  the  charter-party,  or  at  once 

embargo.  P^^  ^°  ^^^  t°  ^  contract  of  affreightment.  On  the  contrary,  the 
voyage  is  still  supposed  to  be  proceeding  op  its  former  terms, 
the  period  of  detention  being  considered  as  a  portion  of  it. 
Hence,  wages  and  provisions  of  the  crew  during  a  detention 
by  embargo  are  not  chargeable  by  our  law  upon  the  under- 
writer on  ship,  as  they  form  part  of  those  ordinary  and  usual 
expenses  of  the  navigation  which  fall  exclusively  upon  the  ship- 
owner, and  for  which  he  is  remunerated  out  of  the  freight  («). 
The  principle  is,  that  the  shipowner,  in  consideration  of  the 
freight,  owes  the  services  of  the  crew  to  the  freighter  during 
the  whole  voyage,  and  consequently  also  during  the  time  of 
detention,  which  is  considered  to  make  part  thereof  {x). 

Frenot  law.  In  France  the  Code  de  Commerce  provides  that  the  wages 
and  provisions  of  the  sailors  during  a  detention  of  princes 
shall  be  particular  average  when  the  ship  is  chartered  for  the 
entire  voyage  (y) ;  general  average  when  the  ship  is  hired  at 
so  much  per  month  (s) — the  reason  being  that  as  in  the 
latter  case  the  owner  receives  no  freight  for  the  time  during 


(<)  3  Valin,  art.  49,  p.  127  ;  Pothier, 
No.  57,  as  cited  and  commented  upon 
with  various  other  authorities  by 
Emerigon,  c.  xii.  s.  33,  vol.  i.  pp.  543 
— S45.  And  of.  Aubertf.  Gray  (1862), 
3B.  &S.  16i;  32  L.  J.  Q.  B.  50; 
Janson  v.  Driefontein,  uii  supra. 

(m)  Eden  o.  Poole  (1785),  1  Park, 
117  ;  2  Marshall,  Ins.  730  ;  Robertson 
,-.  Ewer  (1786),  1  T.  E.  127 ;  Sharp 
V.  Gladstone  (1806),  7  East,  32,  in 
notia.  As  to  the  reasons,  however, 
here  assigned  for  this  rule,  see  Field 


S.S.  Co.  D.  Burr,  [1899]  1  Q.  B.  at 
p.  590,  whore  Collins,  L.  J.,  after 
citing  authorities,  says  that  all 
that  underwriters  on  ship  insure 
against  is  damage  to  thip,  and  that 
expenses  occasioned  by  detention  or 
delay  are  damages  suffered  by  the 
shipowner,  but  not  by  the  ship. 

(x)  Beneoke,  Pr.  of  Indem.  462; 
Pothier,  Des  Charte-Parties,  No.  86, 
cited  1  Emerigon,  629. 

{y)  Art.  403,  s.  4. 

(a)  Art.  400,  s.  6. 
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whicli  the  ship  is  detained,  he  does  not  owe  the  services  ol    Sect.  835. 
his  crew  during  such  time  to  the  freighters,  and  his  providing 
such  services  is,  therefore,  an  extraordinary  expenditure  for 
the  general  benefit. 

836.  Amongst  the  perils  which  the  underwriters  avowedly  Loss  by 
take  upon  themselves  in  our  common  printed  forms  of  policy  roverTand 
are  those  of  "  pirates,  rovers  and  thieves."     First,  of  pirates  tl>ieves. 
and  rovers. 

Loss  thus  incurred  was  formerly  included  in  our  maritime  Pirates, 
law  amongst  the  general  perils  of  the  seas  {a),  and  probably 
would  still  be  held  to  be  so ;  though,  as  piracy  is  one  of  the 
enumerated  perils,  the  point  is  of  less  importance. 

The  term  "  pirates  "  includes  passengers  who  mutiny  and  Loss  on  goods 
rioters  who  attack  the  ship  from  the  shore  {h).     Thns,  where  boar(Sigthe 
a  meal  mob  on  the  coast  of  Ireland  violently  boarded  a  com-  l^^^'^ty^^^ 
laden  ship,  took  the  government  of  her  from  the  captain 
and  crew,  ran  her  on  a  reef  of  rocks,  and  then  forced  the 
captain  to  sell  the  corn  at  a  low  price,  Lord  Kenyon  held 
that  this  was  a  loss  by  pirates  {c) . 

So,  too,  it  seems  that  under  the  risk  of  pirates  and  rovers  So,  loss  by 
the  underwriters  are  liable  for  a  mutinous  seizure  and  carrying 
away  of  the  ship  by  the  crew  {d). 

Where  certain  coolie  emigrants  on  a  voyage  from  Canton 
to  Callao  piratically  and  feloniously  murdered  the  captain  and 
part  of  the  crew,  and  forcibly  carried  away  the  ship  and  the 
rest  of  the  crew,  it  was  held  that  this  was  an  act  of  piracy, 
or,  at  all  events,  an  act,  ejicsdem  generis,  covered  by  the 
policy  (e). 

(a)  2    Koll.    Abr.    248,    pi.     10 ;  loss   by  barratry,   which  seems  the 

Cumberbatoh,  66,  cited  1  Park,  Ins.  true  mode  of  alleging  it. 

137;  3  Keat,  Com.  302,  n.  (e)   Naylor   v.    Palmer   (1853),   8 

(i)  Rulei     for     Construction    of  Exch.  738 ;  affirmed  in  error  (1854), 

Policy  in  Sched.  I.  to  Mar.  Ins.  Act :  10  Exch.  382  ;  22  L.  J.  Ex.  329  ; 

^.  8.  23  L.  J.  Ex.  323.     See  Kleinwort  v. 

(c)  Nesbitt  v.  Lushington  (1792),  Shepard  (1859),  28  L.  J.  Q.  B.  147  ; 

4  T.  R.  783.  1  E.  &  E.  447,  where  simUar  facts 

{d)  Brown  v.  Smith  (1813),  1  Dow,  were  held  to  be  within  a  warranty— 

349.      In  Dixon  v.  Eeid  (1822),   6  free  from  capture  and  seizure. 
B.  &  Aid.  597,  such  loss  was  laid  as 

A. — VOL.  II.  3  TJ 
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Sect.  836.  But  where  revolutionaries  organised  an  expedition  against 
the  government,  and  sent  two  armed  ships  for  the  purpose  of 
intercepting  stores  intended  for  the  government  forces,  the 
loss  occasioned  by  such  seizure  of  the  stores  was  held  not  to 
he  a  loss  by  piracy  (/). 


Thieves. 


Distinction 
between 
simple  theft 
and  robbery. 


In  the  United 

States. 


837.  Secondly,  as  to  thieves,  it  is  provided  by  the  Rules  for 
Construction  of  Policy  {rj)  that  the  term  "  does  not  cover 
clandestine  theft  or  a  theft  committed  by  any  one  of  the 
ship's  company,  whether  crew  or  passengers." 

The  theft  that  is  insured  against  by  name  in  the  policy 
has  been  considered  to  mean  that  which  is  accompanied  by 
violence  (latrocinium),  and  not  simple  theft- (/wr/wm)  ;  it  being 
an  old  and  elementary  rule  of  the  law  of  insurance  that 
furtuni  non  est  casus  fortuitus,  is  not  one  of  the  fortuitous 
events  against  which  the  owner  may  seek  indemnity  by 
insurance,  but  one  which  the  law  presumes  the  master  might 
have  prevented  by  the  exercise  of  due  vigilance,  and  the  loss 
arising  from  which  he  consequently  ought  to  bear  (/«) . 

Robbery,  accompanied  by  violence,  and  committed  by 
strangers,  not  by  the  crew,  is  a  loss  for  which  the  under- 
writers on  the  ship  or  goods  are  liable  as  a  loss  by  rovers  or 
thieves  under  the  policy,  the  maxim  being,  that  latrocinium 
fatale  damnum  seu  casus  fortuitus  est  {i). 

It  has  been  decided  by  Chancellor  Walworth,  in  the  State 
of  New  York,  that,  under  the  general  word  "  thieves,"  in  the 
common  form  of  policy,  the  assured  on  ship  or  goods  may 
recover  even  for  a  simple  theft  committed  on  the  voyage  by 


(/)  Eepublio  of  Bolivia  v.  The  In- 
demnity Mutual  Mar.  Ins.  Co.,  Ltd. 
(1908),  24  Times  L.  R.  724,  Pick- 
ford,  J. 

(g)  Mar.  Ins.  Act,  Sched.  I.  r.  9. 

(h)  See  aU  the  learning  on  this 
subject  collected  and  lucidly  arranged 
by  Emerigon,  u.  xii.  o.  29,  "  Vol  des 
effets  assures,"  vol.  i.  p.  524.  The 
corresponding  section  in  the  seventh 
edition  of  this  work  contains  a  criti- 


cism by  the  editors  of  this  rule  and 
of  the  reasons  upon  which  it  is  based. 
In  view  of  the  recent  Act,  it  does  not 
seem  sufficiently  useful  to  repeat  their 
criticism  in  this  edition. 

(i)  Eocous,  No.  43,  cited  by  Eme- 
rigon, o.  xii.  s.  29.  So  held  in 
English  law,  Harford  v,  Maynard 
(1785),  before  Lord  Mansfield,  cited 
1  Park,  Ins.  36. 
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persons  belonging  to  the  ship  {k).    Chancellor  Kent,  however,    Sect.  837. 
in  a  note,  rich  with  his  usual  variety  of  learning  and  pregnant 
accuracy  of  expression,  shows  that  this  doctrine  not  only  over- 
rules all  the  old  authorities  and  text-hooks,  hut  is  of  very 
questionable  policy  when  applied  to  the  owner  of  the  ship(^). 

In  order  to  obviate  all  doubt  as  to  the  construction  of  the 
word  "  thieves,"  some  American  policies,  instead  of  "  pirates, 
rovers,  and  thieves,"  contain  the  words  "  pirates  and  assailing 
thieves." 

If  shipwi-ecked  goods  are  plundered  by  wreckers  on  shore.  Plunder  by 

TV  T*PP  KPT'S 

this  was  held  by  Bmerigon  and  Pothier,  and  has  been  decided 
in  this  country,  to  be  a  loss  for  which  the  assured  on  goods 
may  recover  under  a  count  for  loss  by  perils  of  the  sea  (m). 

838.  "  Barratry  of  master  and  mariners  "  being  one  of  the  Loss  by 
perils  insured  against  in  our  common  printed  forms  of  policy,  jj-g^^j^J  ^f 
the  first  question  is  as  to  the  meaning  attached  to  the  word  "barratry "in 
"  barratry  "  in  English  law.     Guided  by  the  etymology  of  the 
word,  which  seems  ultimately  to  have  been  derived  from  the 
Catalan  barat(»),  and  proximately  from  the  Italian  barra- 
tria  (o),  in  both  of  which  languages  it  conveyed  the  notion  of 
fraud  or  trick,  our  Judges  for  a  long  time  seem  to  have  con- 
sidered that  fraud,  or  criminal  knavery,  on  the  part  of  the 
master  as  against  the  owners,  with  a  view  to  benefit  himself 
at  their  expense,  was  an  essential  ingredient  in  barratry  as 
insured  against  in  English  policies  {p). 

{k)  Atlantic  Ins.  Co.  v.   Storrow  (ed.  1868),  agrees  that  the  weight  of 

(1835)     5   Paige,    293  ;    affirmed   in  American  authority  would  make  the 

Bryan  v.  American  Ins.   Co.,   ibid.  insurers  liable  for  loss  by  simple  lar- 

p.  842,  in  the  Superior  Court,  and  ceny  without  violence,  and  Phillips, 

also  ^in  error)  in  the  Supreme  Court  o.  1106,  takes  the  same  view, 

of  New  Tork.     Kent,  Com.  vol.  iii.  (m)  1  Emerigon,  c.  xii.  s.  29,  citing 

p   303,  n.  (a).  Pothier,  d' Assurance,  No.  55  ;  Bon- 

(?)  3  Kent,  Com.  303,  n.  [a).    The  drett  v.  Hentigg  (1816),  Holt,  N.  P. 

learned  editor,  however,  of  the  12th  149. 

edition    of     Kent's     Commentaries  («)    1    Emerigon,    c.    xii.    s.    3, 

(1873)  seems  to  accept  the  decisions  p.  365. 

in  Storrow's  and  Bryan's  cases  as  (o)  Per  Lord  Mansfield  in  Vallejo 

establishing  the  American  law  on  v.  Wheeler  (1774),  Cowp.  154. 

this  point.     Parsons,  vol.  i.  p.  564  {p)  Thus,  in  the  earliest  Englisli 

3t;8 
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Sect.  838.  Lord  EUenborough,  however,  in  an  elaborate  decision, 
reviewing  all  the  preceding  authorities,  estahlished  the  position 
that  trick  or  knavery  in  the  sense  of  an  imposition  practised 
upon  the  owners  by  the  master,  with  a  view  to  promote  his 
own  benefit  at  their  expense,  was  not  essential  to  constitute 
baiTatry  in  our  law ;  but  that  any  wilful  act  of  known 
criminality  or  gross  malversation,  even  though  not  intended 
for  the  owners'  prejudice,  nay,  even  though  intended  for  their 
benefit,  would  yet,  if  in  fact  it  operated  to  their  prejudice, 
by  causing  the  loss  or  seizure  of  the  ship,  be  barratry  in  the 
master  {q). 

His  Lordship,  in  the  case  now  referred  to,  after  stating  that 
"  a  fraudulent  breach  of  duty  by  the  master  in  respect  of  his 
owners,  or  in  other  words  a  breach  of  duty  in  respect  of  his 
owners  with  a  criminal  intention  or  ex  maleficio,  is  barratry," 
lays  it  down  that  it  is  equally  so  "  whether  the  act  of  the 
master  be  induced  by  motives  of  advantage  to  himself,  malice 
to  the  owners,  or  a  disregard  to  those  laws  which  it  was  his 
duty  to  obey,  and  which  (or  it  would  not  be  barratry)  his 
owners  relied  upon  his  observing." 

Definition  of        839.  Barratry,  then,  in  English  law  may  be  said  to  com- 

arra  ry.         prehend    not    only   every  species  of    fraud    and    knavery 

covinously  committed  by  the  master  with  the  intention  of 

benefiting  himself  at  the  expense  of  his  owners,  but  every 

wilful  act  on  his  part  of  known  illegality,  gross  malversation, 

case  on  the  subject  (Knight  v.  Cam-  master  a  cheat,  a  fraud,  a  cozening, 
bridge  (1724),  1  Str.  581  (cited  8  or  a  trick  is  barratry."  Vallejo  w. 
East,  135)),  the  Court  considered  Wheeler  (1774),  Cowp.  154.  "Bar- 
fraud  to  be  the  substantial  matter  ratry,"  says  Aston,  J.,  in  the  case  • 
constituting  barratry.  So,  Lee,  0.  J.,  last  cited,  "comprehends  every 
said:  "To  make  barratry  it  must  species  of  fraud,  knavery,  or  criminal 
be  something  of  a.  criminal  nature."  conduct  in  the  master,  by  which  the 
Stamma  v.  Brown  (1743),  2  Str.  owners  or  freighters  are  injured." 
1173.  "Barratry,"  said  Lord  Mans-  Ibid.  155.  See  also  the  dieta  of 
field,  "must  partake  of  something  Willes,  J.,inLockyert).  Offley(1786), 
criminal,   aad    must   be    committed  1  T.  R.  252. 

against  the  owner  by  the  master  and  (7)  Earle    v.   Roworoft  (1806),   8 

mariners."   Nutt  v.  Bourdieu  (1786),  East,  12fi  ;  Heyman  v.  Parish  (1809), 

1  T.  R.  330.     "Whatever  is  by  the  2  Camp.  149. 
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or  criminal  negligence,  by  whatever  motive  induced,  whereby  Sect.  839. 
the  owners  or  the  charterers  of  the  ship  (in  cases  where  the 
latter  are  considered  owners  pro  tempore)  are,  in  fact, 
damnified  (r).  And  it  is  now  declared  in  one  of  the  Eules 
for  Construction  of  the  Policy  that  the  term  "  includes  every 
wrongful  act  wilfully  committed  by  the  master  or  crew  to  the 
prejudice  of  the  owner,  or,  as  the  case  may  be,  the  char- 
terer" (s). 

With  regard,  indeed,  to  the  proof  of  criminal  intent  neces-  'P^oo^  of  in- 

.  ,  .  .  ...  ^^^  to  injure 

sary  to  constitute  barratry  there  is  an  obvious  distinction,  or  defraud 
arising  from  the  different  nature  of  the  acts  relied  upon  as 
barratrous. 

Where  the  act  of  alleged  barratry,  as  in  the  case  of  illegal 
trading  with  the  enemy,  or  cutting  the  ship's  cable  so  as  to 
let  her  drift  on  the  rocks,  is  in  itself  manifestly  unlawful  or 
criminally  negligent,  no  proof  need  be  given,  in  order  to  show 
the  act  barratrous,  of  the  master's  having  acted  with  a 
fraudulent  intent  to  injure  his  owners  ;  nay,  even  if  it  can 
be  shown,  as  in  the  case  of  trading  with  the  enemy,  that  it 
was  done  with  a  view  to  the  owners'  benefit,  yet,  if  it  was 
against,  or  not  in  consequence  of,  his  instructions,  it  will  still 
be  barratry. 

On  the  other  hand,  where  the  act  itself,  as  in  cases  of 
deviation,  is  not  thus,  on  the  face  of  it,  criminal  or  fraudulent, 
proof  must  be  given  of  a  fraudulent  or  criminal  intent  on  the 
part  of  the  master,  either  secretly  to  benefit  himself  or  to 
injure  his  owners  before  such  act  can  be  adjudged  barra- 
trous (t). 

840.  It  must  also  be  carefully  borne  in  mind  that,  in  the  Losses  arising 

•'  ...  from  the  igno- 

absence  of  fraud,  nothing  but  acts  of  known  criminality,  gross  ranoe  or  mis- 

(r)  The  tersest  and  (perhaps)  best  (»)  Mar.  Ins.  Act,  Sohed.  I.  i-.  U. 

definition  of  barratry  is  that  giveu  This  does  not  profess  to  be  an  ex- 

by  Lord  Hardwioke   in   Lewen  v.  haustive  definition. 
Swasso   (Postlethwaite's   Diet.    147,  [t]  See  the  concluding  observations 

tit.  Assurance),  viz.,  that  it  is  "an  of  Lord  Ellenborough  in  Earle  v. 

act  of  wrong  done  by  the  master  Roworoft  (1806),  8  East,  139. 
against  the  ship  and  goods." 
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Sect.  840. 

take  of  the 
captain,  how- 
ever gross,  are 
not  losses  by 
barratry,  un- 
less he  acted 
against  his 
better  judg- 
ment. 


No  act  can  be 
barratry  in 
the  master  to 
which  the 
owners  are 
consenting 
parties. 


malversation,  or  the  like  (m)  can  amount  to  barratry ;  loss 
arising  from  the  ignorance  or  incompetence  of  the  captain, 
from  a  mistake  as  to  the  meaning  of  his  instructions,  or  mis- 
apprehension of  the  best  mode  of  carrying  them  into  effect, 
can  never  amount  to  barratry.  The  master,  in  fact,  before  he 
can  be  proved  to  have  acted  barratrously,  must  be  shown  to 
have  acted  against  his  better  judgment;  if  he  merely  acted 
up  to  the  best  of  his  judgment,  however  bad,  this  is  not 
barratry  («). 

Thus,  where  the  captain  of  a  sea-damaged  ship  before 
survey  broke  up  her  ceiling  and  end-bows  with  crow-bars  and 
thereby  injured  her,  but  no  proof  was  given  of  his  having 
been  actuated  by  any  criminal  intent  in  so  doing.  Lord  Ellen- 
borough  said :  "  To  constitute  barratry,  which  is  a  crime,  the 
captain  must  be  proved  to  have  acted  against  his  better 
judgment ;  as  the  case  stands,  there  is  a  whole  ocean  between 
you  and  barratry  "  {y) . 

Another  principle,  clearly  flowing  from  tlie  true  notion  of 
barratry  as  a  criminal  act  committed  by  the  master  against 
the  interest  of  the  owners  (whether  fraudulently  or  not),  is 
that  no  act  can  be  barratrous  to  which  the  owners  can  in  any 
way  be  shown  to  have  been  consenting  parties  ;  for  no  man 
can  take  advantage  of  his  own  wrong  (s). 


Cases  of  loss  841.  Having  thus  indicated  the  leading  principles  by  which 
to  determine  whether  a  loss  is  barratrous  or  not,  we  will 
proceed  to  examine  what  has  been  held  in  practice  to  amount 
to  barratry. 

Sailing  out  of      j^  ^-jjg  earliest  case  it  was  decided  that  sailing  out  of  port 

port  without  °  '^ 


(«)  Arnould(2nded.  p.  845)added, 
"or  negligence  so  gross  as  to  be 
clearlj'  fraudulent  and  criminal,"  but 
"in  the  absence  of  fraud,"  ii  is  not 
quite  clear  what  he  meant. 

{x)  Phyn  V.  Royal  Exch.  Ass.  Co. 
(1798),  7  T.  R.  605  ;  Toddf.  Ritchie 
(1816),  1  Stark.  240;  Bottomley  v. 
Bovill(l826),  6B.  &  Cr.  212. 

{^)  Per  Lord  EUenborough  in  Todd 


V.  Ritchie  (1816),  1  Stark.  240. 

(«)  See  Stamma  v.  Brown  (1743), 
2  Str.  1173;  Pipon  v.  Cope  (1808),  1 
Camp.  434.  Yet  by  a  part-owner, 
acting  as  master,  against  his  inno- 
cent co-owner,  barratry  is  possible. 
Jones  V.  Nioholsou  (1864),  10  Exch. 
28;  Small  v.  U.  K.  Marine  Ins. 
Assoc,  [1897]  2  Q.  B.  42,  311 
(C.  A.).     See  a\so post,  §  866. 
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without  paying  port  dues,  whereby  the  ship  and  goods  were    Sect.  841. 
subjected   to  forfeiture,  was  barratry  (a) ;  so  sailing  out  of  paying  port 
port  without  leave  in  breach  of  an  embargo,  in  consequenoe  of  breach  of"an 
which  the  owners  afterwards  sustained  a  loss  in  respect  of  embargo, 
seamen's  wages  and  provisions,  by  the  detention  of  the  ship, 
was  ruled  by  Buller,  J.,  and  not  denied  by  the  full  Court,  to  , 

be  barratry  (6). 

So  the  wilful  and  intentional  breach  of  a  blockade  by  the  Wilful  breach 
master's  sailing  towards,  into,  or  out  of  a  blookaded  port, 
without  the  knowledge  or  consent  of  the  owners,  though  it 
may  be  with  a  view  to  their  benefit,  is  barratry  (c).  But 
this  cannot  be  maintained  where  the  evidence  is  quite  c6n- 
sistent  with  the  supposition  that  the  captain  acted  either 
ignorantly  or  in  obedience  to  orders  from  his  owners  {d). 

In  fact,  breach  of  blockade  is  only  barratry  in  the  master 
when  committed  by  him  wilfully  and  knowingly,  and  with- 
out the  consent,  though  possibly  with  a  view  to  the  interest, 
of  his  owners.  If  committed  through  ignorance  on  his  part, 
or  by  his  owners'  directions,  it  is  no  barratry. 

842.  It  has  been  held  in  the  United  States,  and  apparently  Reaiatanee 
on  good  grounds,  that  the  loss  of  a  neutral  vessel  consequent  search,  or 
either  upon  a  wilful  resistance  to  the  right  of  search,  or  an  reg^™^*  '^^ 
attempt  to  rescue   her  when  rightfully  detained   and  sent 
in  for  examination  by  a  belligerent  cruiser,  is  a  loss   by 
barratry  (e). 

(a)  Knight  v.   Cambridge   (1724),  do  not  appear  quite  consistent,  either 
as  cited  by  Lee,  C.  J.,  in  Stamma  v.  with  one  another  or  our  own  law. 
Brown  (1743),  2  Str.   1174,  and  by  (c)  Dederer  c.  Delaware  Ins.  Co. 
Lord  Ellenborough  in  Earle  «>.  Bow-  (1807),  2  Wash.  C.  C.  R.  61  ;  Wil- 
croft,  (1806),  8  East,  135,  136._  cocks   v.  Union   Ins.    Co.    (1809),    2 

(b)  Robertson  v.  Ewer  (1786),  1  Binney's  R.  579,  cited  Phillips, 
T.  R.  127,  cited  by  Lord  Ellen-  s.  1068.  A  recognition  of  the  prin- 
boroughin  EarleJ).  Rowcroft(1806),  ciple  contained  in  these  cases  is 
8  East   139.  attributed  to  Buller,  J.,  in  Saloucci 

(c)  Goldsohmidt  n.  Whitraore  *.  Johnson  (1799),  2  Park,  Ins.  758, 
(1811)    3  Taunt.  508.  cited  8  East,   129;  and  see  Garrels 

(d)  Eferth  v.  Hannam  (1815),  6  v.  Kensington  (1799),  8  T.  R.  230, 
Taunt.  375  ;  2  Marsh.  72,  S.  G.  The  where  no  count  was  inserted  for  loss 
American  authorities  are  collected  by  barratry,  as  significantly  remarked 
by  PhUUps  (ss.  1067,  1068).     They  by  Lawrence,  J.,  p.  235. 
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niegal 
trading  with 
out  instruc- 
tions from 
owners. 


Sect.  842.  Illegal  trading,  in  consequence  of  whicli  the  vessel  is  seized 
and  condemned,  if  knowingly  carried  on  by  the  captain  with- 
out the  directions,  though  principally  with  a  view  to  the 
benefit,  of  his  owners,  is  an  act  of  barratry. 

In  1804,  while  England  was  at  war  with  Holland,  an 
English  ship  was  insured  for  a  slaving  voyage  from  liver- 
pool  to  the  African  coast,  there  to  stay  and  trade,  and  pro- 
ceed thence  to  a  port  of  sale  in  the  West  Indies.  The  captain, 
being  on  the  African  coast,  and  not  finding  a  good  market  in 
the  British  settlements  there,  put  into  D'Elraina,  a  Dutch 
fort  on  that  coast,  where  he  knew  it  was  illpgal  for  him  to 
enter,  and  there  exchanged  his  cargo  for  slaves.  He  had  no 
instructions  from  his  owners  to  go  in  there,  but  his  object  in 
so  doing  was  to  complete  his  cargo  as  cheaply  and  expedi- 
tiously as  he  could.  In  consequence  of  this  act  his  vessel 
was  seized  by  a  British  cruiEer  and  condemned. 

Lord  Ellenborough,  upon  the  principles  already  stated,  held 
this  to  be  a  loss  by  barratry  (/). 

If  a  master  with  knowledge  of  the  Kidnapping  Act  (35  &  36 
Vict.  0,  19),  prohibiting  the  carrying  of  Polynesian  labourers 
in  ships  without  a  licence,  ship  such  labourers  without  a  licence 
and  without  the  consent  of  his  owners,  and  thereby  occasion 
the  seizure  and  condemnation  of  the  vessel,  this  is  barratry  (j^). 


CruiBing.  843.  Upon  the  same  principle,  it  is  bairatry  in  the  captaia 

of  a  merchant  ship  to  cruise  contrary  to  the  intentions  and 
instructions  of  his  owners. 

The  owners  of  a  ship  chartered  for  a  voyage  from  Liver- 
pool to  the  West  Indies  and  back  furnished  her  with  letters 
of  marque  for  the  homeward  voyage,  merely  for  the  purpose 
of  induciiig  seamen  t9  ship,  and  without  any  intention  that 
the  vessel  should  in  fact  cruise  ;  and  accordingly  the  clear- 
ances requisite  by  statute  to  authorize  the  ship  to  cruise  were 
not  taken  out.     Their  instructions  to  the  captain  were  to  pro- 


(/)  Earle   v.   Koworoft  (1806),   8       son,  coram  P. 
East,  126.  N.  S.  286. 

(g)  Australian  Ins.   Co.  v.  Jaok- 


C.   (187S),  .33  L.  T. 
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ceed  from  the  West  Indies  to  Liverpool  with  all  expedition,  Sect.  843. 
no  mention  being  made  of  the  letters  of  marque.  The  captain, 
however,  after  getting  out  to  sea,  with  the  consent  of  the 
major  part  of  the  crew,  commenced  cruising,  and,  having 
plundered  one  American  vessel,  after  some  days  took  another, 
which  he  carried  into  Bermuda,  where  his  own  vessel  was 
driven  ashore  in  a  storm  and  the  cargo  lost. 

The  Court  held  that  this  cruisiag,  though  possibly  done 
with  a  view  to  benefit  the  owners,  yet,  being  in  fact  a  breach 
of  his  duty  to  them  and  resulting  to.  their  prejudice,  was  an 
act  of  barratry  {h) . 

844.  Smuggling  in  fraud  of  and  without  the  consent  of  the  Smuggling, 
owners  is  barratry,  and  they  may  recover,  even  though  the 
ship  is  only  insured  by  the  policy  "  on  any  lawful  trade  "  ; 
for  these  word-',  "  lawful  tr  ide,"  mean  the  trade  in  which  the 
ship  is  employed  by  her  owners,  and  not  any  unlawful 
commerce  in  which  the  captain  may  barratrously  engage 
without  their  concurrence  («) .  But  alt  ough  the  owner  may 
not  have  directly  connived  at  the  smuggling,  yet  if,  by  his 
gross  negligence,  acts  of  smuggling  have  been  repeatedly 
committed  by  the  mariners  after  warning  and  within  a  very 
short  interval,  he  shall  not  recover  for  the  loss  occasioned  by 
these  their  barratrous  acts.  Thus,  where  a  ship  had  three 
times  been  seized  after  three  successive  trips  for  three  distinct 
acts  of  smuggling  by  the  crew,  the  owner  was  not  allowed  to 
recover  the  third  time  (/c). 

If  the  ship  is  violently  carried    out  of    her  course  and  Mutinously 

carrying  the 

(A)  Moss  v.^yrom  (1795),  6  T.  R.  and  allowing  the  risk   to   be  mon- 

379.  strously  enhanced,  the  underwriters 

(i)  Havelock  «.  HancUl  (1789),  3  are  discharged."    The  passage  in  the 

T.  R.  277.  text  is  retained  from  the  2nd  edition, 

ilc)  Pipon  V.  Cope  (1808),  1  Camp.  p.   849,  but  it  is  doubtful  whether 

434.      Lord    EUenborough    said  :  —  proof  of  mere  negligence,  or  of  auy- 

' '  This  is  a  clear  case  of  crassa  negli-  thing  short  of  dolus,  would  now  be 

gentia  on  the  part  of  the  assured.     It  held  to  afford  the  underwriters  any 

was  his  duty  to  have  prevented  these  defence.     See  Trihder,  Anderson  & 

repeated  acts  of  smuggling  by  the  Co.  v.  Thames  &  Mersey  Co.,  [1898] 

crew.     By  his  neglecting  so  to  do,  2  Q.  B.  114. 
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ship  out  of 
her  course, 
or  purposely- 
running  her 
ashore. 


Sect.  844.  fraudulently  run  away  with  by  the  captain  and  crew,  this  is 
a  clear  case  of  barratry  from  the  moment  the  ship  is  so 
carried  out  of  her  course  [1).  So  is  purposely  running  the 
ship  on  shore  without  justifying  necessity  (w),  or  fraudulently 
procuring  the  ship  to  be  condemned  and  sold.  In  this  latter 
instance  the  act  of  barratry  (as  a  "  cause  of  action  "  under  the 
Statute  of  Limitations)  dates,  not  from  the  period  at  which 
the  master  abandoned  the  voyage,  or  even  from  the  con- 
demnation of  the  ship,  but  from  the  completion  of  the 
transaction  by  her  delivery  and  sale  («). 


Misconduct  of 
the  master, 
though  not 
fraudulent, 
may  be 
barratrous. 


Nonfeasance 
may  in 
extreme  cases 
amount  to 
barratry. 


845.  In  the  instances  just  mentioned  the  acts  of  the  captain 
were  manifestly  criminal  and  fraudulent,  and  to  the  prejudice 
of  the  owners ;  but  even  in  the  absence  of  such  fraud,  mis- 
conduct amounting  to  gross  malversation  by  the  master  in  his 
office,  if  it  be  to  the  prejudice  of  his  owners,  may  amount  to 
barratry. 

Thus,  where  the  pilot  swore  that  the  captain,  who  had 
before  refused  to  sail  when  the  wind  was  fair,  persisted  in 
doing  so  contrary  to  his  directions  when  it  was  unfavourable, 
and,  still  disregarding  the  pilot's  instructions,  cut  the  cable, 
so  that  the  ship  drifted  on  the  rocks ;  Lord  Ellenborough 
held  that  this,  if  true,  would  amount  to  barratry  (o). 

There  are  cases  in  which  to  do  nothing  may  be  as  criminal 
and  mischievous  as  any  positive  acts.  In  such  cases  there 
seems  little  doubt  that  the  wilful  nonfeasance  of  the  master, 
if  productive  of  mischief  to  the  owner,  would  be  barratrous. 

Thus,  if  a  master  sees  another  in  the  act  of  scuttling  or 
firing  the  ship,  and  will  not  rise  from  his  berth  to  prevent  it, 
he  is,  primA  facie,  chargeable  with  barratry ;  for,  though  a 
mere  nonfeasance,  it  is  a  breach  of  trust,  a  fault,  an  act  of 
infidelity  to  his  owners  {p). 


(l)  Ealkner  v.  Ritchie  (1814),  2 
M.  &  8.  290  ;  Brown  v.  Smith 
(1813),  1  Dow,  349  ;  Dixon  v.  Reid 
(1822),  5  B.  &  Aid.  697  ;  1  D.  &  Ryl. 
207. 

(»!)  Scares  i/.  Thornton  (1817),  7 


Taunt.  627  ;  1  Moore,  373,  8.  C. 

(«)  Hibbert  v.  Martin  (1808),  1 
Camp.  638. 

(0)  Heyraan  v.  Parish  (1809),  2 
Camp.  149. 

(p)  Per  Johnson,  J.,  in  the  Ameri- 
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But,  short  of  this  criminal  degree  of  negligence,  no  loss    Sect.  845. 
occasioned  by  the  mere  ignorance,  incompetence,  or  careless- 
ness of  the  master  can  constitute  an  act  of  barratry.     Thus, 
"  unless  accompanied  with  fraud  or  crime,  no  case  of  devia- 
tion will  fall  within  the  true  definition  of  barratry  "  (q). 

846.  A  captain,  whose  instructions  were  to  proceed  imme-  But  deviation 
diately  from  London  to  Jamaica,  having  been  carried  by  ignorance, 
currents  out  of  his  reckoning  to  a  point  between  the  Grand  f^^  ^u  not 
Canary  and  TenerifEe,  whence  his  direct  course  to  Jamaica  barratry, 
was  south-west,  instead  of  taking  it,  bore  up  north-west  to 
Santa  Cruz,  which  was  then  in  sight,  where  his  ship  was  laid 
under  embargo  and  condemned  as  prize.     The  jury  having 
found  that  this  deviation  was  not  fraudulent,  the  Court  held 
it  not  barratrous.     Lawrence,  J.,  said  "that  he  knew  of  no 
case  in  which  it  is  said  that  the  act  of  the  captain  is  barra- 
trous merely  because  it  is  against  the  interest  of  the  owners  ; 
it  must  be  done  with  a  criminal  intent ;  the  jury  here,  having 
negatived  fraud,  had  negatived  criminality,  therefore  this  was 
not  a  barratrous  deviation  "  (r). 

The  captain  of   a  convict   ship    sailed   from  London  for  Mistake  as  to 
Sydney,  with  orders,  after  discharging  his  convicts  there,  to  ^lUn^g  L- 
proceed  thence  for  South  America,  taking  New  Zealand  on  ^^"ta^al;^. 
his  way;  some  time  after  he  had  arrived  in  Sydney,  and 
after  he  had  made  all  his  arrangements  for  sailing  thence  to 
New  Zealand,  he  received  fresh  instructions  from  his  owners, 
directing  him  to  proceed  at  once  from  Sydney  to  the  East 
Indies;    under  these    circumstances  the   captain    resolved, 
contrary  to  the  letter  of  his  last  instructions,  to  make  his 
voyage  to  New  Zealand  and  back  before  prosecuting  that 

can  ease   of    Patapsco  Ins.   Co.   v.  ( j)  Per  Lord  EUenborough  in  Earle 

Coulter  (1830),  3  Peters,  S.  C.  E.  222,  v.  Rowcroft  (1806),  8  East,  130. 

cited  1  PhUlips,  Ins.  b.  1074.    Every  (»•)  Phyn  v.  Royal  Exch.  Ass.  Co. 

case,  however,  of  "wilful  default"  (1798),  7  T.  R.  505.    N.B.— Erom 

within  the  meaning  of  a  statute  is  this  case  it  is  obvious  that  fraud,  in 

not    necessarily  barratry  :    Grill  v.  spealdng  of  barratry,  means  the  same 

General  Iron  Screw  Co.  (1868),  L.  R.  thing  as  criminality. 
3  C.  P.  476. 
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Sect.  846.  from  Sydney  to  the  East  Indies :  lie  sailed  accordingly,  and 
the  ship  was  lost  on  her  return  from  New  Zealand.  It  was 
contended  at  the  trial  that  this  was  barratry  in  the  captain ; 
but  Lord  Tenterden  told  the  jury  that  "  barratry  meant  an 
act  of  the  master  in  fraud  of  his  duty  to  his  owners,"  and 
that  a  mere  mistake  or  misapprehension  by  the  captain  as  to 
the  meaning  of  his  sailing  instructions,  or  as  to  the  best 
means  of  candying  them  into  effect,  could  not  amount  to 
barratry  (s). 

AUter.,  where       847.  Where,  on  the  other  hand,  the  captain  deviates  from 

captain  devi-  _  ^  _ 

ates  in  fraud    the  proper  course  of  the  voyage  in  fraud  of  his  duty  to  his 

.  his  owners.      owners,  and  for  his  own  private  purposes  unknown  to  them, 

this  is  an  act  of  barratry  from  the  moment  the  ship  is  carried 

out  of  her  course. 

The  captain  of  a  ship  insured  from  London  to  Seville 
sailed  for  Guernsey,  out  of  the  course  of  the  voyage,  to  take 
in  brandy  and  wine  on  a  smuggling  adventure  of  his  own,  un- 
known to  the  charterer  (who  was  owner  ^ro  h&c  vice),  and  the 
night  after  sailing  sprung  a  leak,  which  compelled  him  to  put 
back  and  ultimately  to  abandon  the  voyage :  this  was  held  by 
Lord  Mansfield  to  be  a  clear  case  of  ban-atry  [t). 

Even  dropping  anchor  and  going  ashore  in  a  boat,  to  find 
a  market  for  his  own  private  adventure  of  negroes  on  board, 
was  held  by  Lord  Kenyon  to  be  barratry  in  the  captain,  com- 
mencing from  the  moment  of  his  first  going  out  of  his  course 
for  that  purpose  («). 
Or  delays.  Unreasonable  delay  generally,  as  we  have  already  seen, 

discharges  the  underwriter,  as  a  variation  of  the  risk ;  but  where 
this  delay  is  employed  by  the  captain  for  the  purpose  of  com- 
mitting an  act  of  barratry  (as  by  an  elaborate  forgery  of  all 
the  ship's  documents,  &c.),  then  the  delay  is  part  of  the 
barratry  for  which  the  underwriters  are   liable,  and  not  a 

(«)  Bottomley  v.  Bovill  (1826),  5      Cowp.  143;  S.  C,  Lofft,  645. 
B.  &  Or.  210.  (k)  Ross  v.  Hunter  (1790),  4  T.  E. 

{t)  Vallejo  V.   Wheeler  (1774),    5       33. 


CHAP.  11.]  BARRATRY.  1029 

deviation  by  which  they  are  excused  (x).     "  Criminal  delay,"    Sect.  847. 
in   fact,   as   expressed   by  Burrough,   J.,  "is  a  barratrous 
act"  (2/). 

Detention  of  the  ship  and  consequent  expense  owing  to  an 
incorrectness  in  her  manifest  is  not  a  loss  by  barratry,  unless 
clear  proof  be  given  that  the  incorrectness  was  wilful  (s). 

848.  If  the  captain  is  compelled  by  the  mutinous  violence  Barratry- of 
of  the  crew  to  deviate  from  his  course,  though  in  the  teeth  of     ®  ™   ' 
express  instructions  to  the  contrary,  this  will  neither  be  such 
a  deviation  as  to  discharge  the  underwriters,  nor  will  it  be 
"  barratry  of  the  master,"  although,  as  it  seems,  it  would  be 
barratry  of  the  mariners  (17). 

There  have  not  been  many  decisions  as  to  what  will 
amount  to  barratry  by  the  mariners  ;  but  it  seems  quite  clear 
that  when  any  crime  or  fraud  attended  by,  or  producing,  the 
loss  or  destruction  of  the  ship  be  committed  by  the  mariners 
under  such  circumstances  of  violence  or  treachery  that  it 
could  not  have  been  prevented  by  the  prudence  or  vigilance 
of  the  owner  or  of  the  master  or  his  agent,  this  will  be  a  loss 
by  barratry  of  the  mariners.  On  the  contrary,  if  the  owner 
or  master  might  with  ordinary  force  or  reasonable  vigilance 
have  prevented  it,  this  will  not  be  a  loss  by  barratry  of  the 
mariners,  as  we  have  seen  in  the  case  where  the  ship  was 
confiscated  for  repeated  acts  of  smuggling  committed  by  the 
crew  (b). 

Where  the  crew  overpower  the  captain  or  constrain  him  to 
consent  to  their  proceedings,  the  same  acts  would  be  barratry 
in  them  as  in  the  master. 

Thus,  where  four  of  the  mariners   conspired  with   some 

(a;)  Rosoow    v.   Corson    (1819),   8  Cowp.  124  ;  by  Lord  Alvanley  in  the 

Taunt.  684.  oase  of  De  Feise  d.  Stephens  (1800), 

(m)  Ibid.  at  the  Cockpit,  as  cited  Marshall, 

(z)  Bradford  v.  Levy  (1825),  Ry.  Ins.  523,  n.  (*) ;    and,  lastly,  by  Sir 

&  Mood.  331  ;  2  C.  &  P.  137.  James  Mansfield  in  Scott  v.  Thomp- 

(a)  See  the  case  of  Elton  v.  Brog-  son  (1805),  1  B.  &  P.  N.  R.  186,  and 

den  (1747),  as  reported  in  2  Str.  1264,  1  Park,  Ins.  194. 

and  commented  upon  by  Lord  Mans-  (b)  Pipon  v.  Cope  (1808),  1  Camp, 

field  in  Vallejo  v.  Wheeler  (1774),  434,  ante,  s.  844. 
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Sect.  848.  prisoners  of  war  on  board  and,  having  overpowered  the 
master  and  the  rest  of  the  crew,  ran  the  ship  ashore,  where 
she  was  captured ;  as  it  appeared  that  the  owners  and  master 
had  not  been  guilty  of  any  gross  negligence  in  failing  properly 
to  secure  the  prisoners  on  board,  this  was  held  to  be  a  loss  by 
the  barratry  of  the  mariners  (c).  And  the  judgment  was  the 
same  in  a  case  where  only  one  of  the  crew,  conspiring  with 
some  prisoners  of  war  on  board,  forced  the  captain  and  the 
rest  of  the  crew  ashore  and  ran  away  with  the  ship  (d). 

The  rule,  in  fact,  is  that  where  the  cause  of  the  loss  is  a 
superior  force,  originating  with  the  crew,  the  underwriters  are 
liable  as  for  barratry  by  the  mariners. 

By  and  349    -^q  qqw  proceed  to  consider  by  and  against  whom 

against  whom  ^  _  ./  o 

barratry  is       barratry  may  be  committed. 

jL^     ■  As  we  have  already  seen,  it  is  part  of  the  very  definition  of 

barratry  that  it  is  an  act  done  by  the  masters  and  mariners  in 
fraud  of  their  duty  to  their  owners — i.e.,  either  the  parties 
who  are  general  owners  of  the  ship,  or  the  freighters,  who, 
under  the  terms  of  the  charter-party,  are  her  special  owners 
for  the  voyage. 

No  act,  therefore,  can  be  barratrous  which  is  sanctioned  or 
authorized  by  those  who  are  either  the  absolute  owners  of  the 
ship,  or  her  owners  for  the  voyage.  "  For,"  as  Lord  Mans- 
field says,  "  nothing  is  so  clear  as  that  no  man  can  complain 
of  an  act  to  which  he  himself  is  a  party  "  (c).  And  in  another 
place  he  says :  "  Barratry  is  something  contrary  to  the  duty  of 
the  master  and  mariners  in  the  relation  in  which  they  stand 
to  the  owners  of  the  ship.  An  owner  cannot  commit  barratry ; 
he  may  make  himself  liable  by  his  fraudulent  conduct  to  the 
owner  of  the  goods,  but  not  as  for  barratry;  and,  besides, 
barratry  cannot  be  committed  against  the  owner  with  his 
consent"  (/). 

(c)  Toulmin  v.   Anderson   (1808),  («)  Cowp.  156. 

1   Taunt.   227  ;    Toulmin  v.  Inglis  (/)  Per  Lord  Mansfield  in  Nutt  v. 

(1808),  1  Camp.  420.  Bourdieu  (1786),  1  T.  R.  323.    This 

{d)    Huoka    v.    Thornton    (1815),  refers  to  the  case  of  sole  owners  :  a 

Holt's  N.  P.  30.  part  owner  may  commit  barratry, 
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850.  Upon  these  principles  it  has  been  decided  in  the  two    Sect.  850. 
following  cases  that  the  owner  of  the  goods  cannot  recover 

as  for  a  loss  by  barratry  in  respect  of  any  act  of  the  master, 
however  criminal,  that  is  sanctioned  by  the  owner  of  the  ship. 

Stamma,  the  plaintiff,   shipped  goods  on  board  a  vessel  Owner  of 
which,  by  the  bill  of  lading,  was  to  sail  with  them  straight  feTotr  Tfor 
from  Falmouth  to  Marseilles,  and  insured  them  for  the  direct  *  ^"^^  ^y 

barratry  in 

voyage ;  learning  afterwards  that  the  ship  was  to  touch  at  respect  of  any 
Genoa,  Leghorn,  and  Naples  before  putting  into  Marseilles,  by  the  owner 
he  protested  against  it ;  nevertheless,  the  ship,  by  the  owner's  P* 

directions,  did  put  into  these  ports  first,  and  was  blown  up 
by  a  Spanish  ship  on  her  way  back  to  Marseilles.  The 
plaintiff  claimed  to  recover  for  this  as  a  "  loss  by  barratry ;  " 
but  it  was  held  that  he  could  not  do  so,  as  the  master  in  what 
he  had  done  had  acted  consistently  with  his  duty  to  his 
owners,  and  with  their  privity  ((/). 

The  master  of  a  French  ship,  at  the  instigation  and  by  the 
direction  of  his  owner,  who  sailed  on  board,  fraudulently 
signed  false  bills  of  lading,  by  which  he  made  goods  that 
had  been  originally  consigned  to  another  firm  deliverable  to 
the  house  of  which  his  owner  was  a  partner,  and  the  goods 
under  these  false  bills  of  lading  were  delivered  to  his  owner's 
firm  and  never  paid  for.  The  shipper  of  the  goods  sought  to 
recover  their  value  under  a  count  alleging  a  loss  by  barratry; 
but  Lord  Mansfield,  on  the  principles  above  laid  down,  held 
that  he  clearly  could  not  do  so  {fij . 

851.  Upon  the  same  principle.  Lord  Ellenborough  held  Owners  of 
that  the  owner  of  a  ship  which  had  been  chartered  for  a  recover  as 
voyage  could  not  recover  under  a  count  for  barratry  for  a  bara^try^in'' 

loss  occasioned  by  an  illegal  act  of  the  charterer's  agent,  respect  of 

acts  done 
which  per  se  would  have  amounted  to  barratry.     Hobbs,  the  by  the  char- 
general  owner  of  a  ship,  chartered  her  for  the  voyage  to    ^^^^  ^  ^^^  ^' 

post,^  S52.  Jonesf.Nioholson(1854),  (ff)  Stamina    v.   Brown  (1743),   2 

10  Exoh.  28  ;  Small  v.  IT.  K.  Marine  Str.  1173.     See  the  remarks  of  Lord 

Ins.  Absoc,  [1897]  2  Q.  B.  42,  311.  Ellenborough,  8  East,  135,  136. 

And  in  America,  Phoenix  Ins.  Co.  v.  (A)    Nutt   v.    Bonrdieu  (1786),    1 

Uoog  (1884),  78  Ala.  284.  T.  R.  323. 
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Sect.  851.  Woodman,  who  covenanted  to  pay  Hobbs  3,600/.  in  case  of 
loss ;  Woodman  addressed  the  ship  to  Kendal,  whose  orders 
he  desired  the  captain  implicitly  to  obey ;  the  captain,  in 
compliance  with  this  direction,  took  in  smuggled  goods  sent 
oil  board  by  Kendal,  for  which  the  ship  was  seized  and 
condemned. 

Lord  EUenborough  held  that  Hobbs  could  not  recover  as 
for  a  loss  by  barratry,  the  loss  being  by  construction  imput- 
able to  himself. 

"  If  I  give  the  dominion  of  my  ship  to  a  charterer,"  said 
his  Lordship,  "bis  acts  are  my  acts :  and  in  this  case  Kendal, 
whose  orders  the  master  implicitly  obeyed,  according  to  his 
instructions,  was,  in  point  of  law,  the  agent  of  the  plaintiff. 
Therefore  the  loss  arose  from  following  his  own  orders,  and 
there  is  no  pretence  for  imputing  it  to  barratry  "  (i). 

A  master  who      852.  Upon  the  same  principle  it  is  clear  that  barratry 

owner  of  the     cannot  be  committed  by  a  master  who  is  himself  owner  of 

^  "P'  the  vessel.     If,  however,  there  be  any  question  whether  he  is 

owner  or  not,  it  lies  upon  the  underwriters  to  show  that  he  is 

so :  it  is  sufficient  for  the  assured  to  have  made  out  an  act 

prima  fade  barratrous  [k). 

Where  the  captain  was  general  owner  of  the  ship  which  he 
had  bottomried  and  mortgaged,  but  of  which  he  still  had  the 
control  and  navigation.  Lord  Hardwicke  held  that  he  could 
not  commit  barratry  so  as  to  give  the  assured  on  goods  a 
claim  against  his  underwriters,  as  for  a  loss  by  barratry  {I). 

So,  where  the  master  had  given  his  promissory  note  for  the 
amount  of  the  purchase-money  of  a  vessel,  which  was  indorsed 
by  another  person,  to  whom  the  bill  of  sale  was  made  out,  and 

(j)  Hobbs  V.   Hannam    (1811),    3  both  can  be  supported,  must  depend 

Camp.    94.      In   Selw.   N.    P.    970,  on  the  terms  of  the  respective  nharter- 

9th  ed.  MS.;  a  case  of  Boutflower  v.  parties,  which  are  not  given  in  either. 

Wilmer  is  cited,  in  which  the  point  {k)  Ross  v.  Hunter  (1790),  4  T.  R. 

decided  was,    that   the  owner  may  33. 

recover  for  an  act  of  barratry  com-  [t)  LewiniJ,  Swasso  (1742),  Postle- 

mitted  by  the  master  with  the  privity  thwaite's     Diet.     art.     Asenranoe, 

of  the  freighter ;  but  the  distinction  p.  147. 
between  these  two  cases,  supposing 
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in  whose  name  the  ship  was  registered  as  a  collateral  security,    Sect.  852. 
it  was  held  in  the  United  States  that  the  master  under  these 
circumstances  was  to  be  considered  as  the  owner  of  the  ship, 
and  therefore  could  not  commit  barratry  (m). 

The  fact  that  the  captain  is  also  supercargo  or  consignee  of  ^^^  barratry 

,.  1         -n        i  .   ii  1.    1        1  may  te  oom- 

tne  goods  will  not  prevent  the  owner  of  the  ship  or  the  owner  mittedbyoap- 
of  the  goods  from  recovering  for  loss  occasioned  by  his  barra-  su^eroargf  or 
trous  acts  done  in  fraud  of  his  duty  as  master  (n) ;  for  they  ^^g^'f^^s  °* 
are  not  committed  by  the  captain  in  his  character  of  coa- 
signee  or  supercargo,  but  in  his  character  of  master  of  the 
vessel,  a  character  which  he  cannot  lay  aside  until  the  entire 
completion  of  the  risk  (o). 

But  barratry  may  be  committed  by  a  master  who  is  part  ^^^^  °^f  ^"^ 
owner.  Hence,  where  the  master,  being  part  owner,  sold  the  owner. 
ship  and  cargo,  and  appropriated  the  proceeds  to  his  own 
use,  it  was  held  that  this  was  a  loss  insured  against  by  the 
words  "  barratry  of  the  master,"  and,  per  Martin,  B.,  also  by 
the  words  "all  other  perils,  losses,  and  misfortunes"  (jo). 
Similarly  it  has  been  held  that  an  act  of  a  master  who  is  part 
owner,  which  would  be  barratrous  as  against  his  co-owners, 
may  be  equally  barratrous  against  the  mortgagee  of  his 
interest  in  the  ship :  for  instance,  where,  as  master,  he  occupies 
a  position  of  trust  in  relation  not  only  to  his  co-owners,  but 
also  to  his  mortgagee  (q). 

853.  Barratry,  as  we  have  seen,  is  an  act  prejudicial  either  When  are 
to  the  general  owners  of  the  ship  or  to  the  charterers,  when,  ^g  considered 
under  the  terms  of  the  charter-party,  the  latter  acquire  such  °^±^^^ 
an  interest  in,  or  control  over,  the  ship  as  to  make  them  owners,  barratry  ? 
in  relation  to  the  master  and  mariners,  for  the  voyage. 

(m)  Barry  v.  Louisiana  Ins.  Co.  (1814),    11    Joliuson,  R.    40,   cited 

(1822),  11  Martin,  N.  S.  630,  cited  1  Phillips,  Ins.  s.  1080.     See  also  4 

1  Phillips,  s.  1083.  Boulay-Paty,  76. 

(n)    Earle  v.   Roworoft  (1806),   8  (p)  Jones  v.  Nicholson  (1854),  10 

East,  126.  Exch.  28  ;  23  L.  J.  Exoh.  330. 

(o)  1  Emerigon,  c.  xi.  s.  3,  p.  370  ;  (?)  SmaU  v.  V.  K.  Marine  Mutual 

and  see  the  American  cases :  Ken-  Ins.  Assoc,  [1897]  2  Q.  B.  42,  311 

drick  V.  Delafield  (1804),  2  Caines,  (0.  A.). 
67  ;    Cook  V.  Commercial  Ins.   Co. 

A. — VOL.  II,  3  X 
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Sect.  853.  The  question  when  charterers  can  be  considered  owners  in 
relation  to  barratry  depends  mainly  upon  the  true  construc- 
tion and  effect  of  the  whole  of  the  charter-party,  and  cannot 
be  determined  by  any  general  rules. 


This  depends 
on  the  con- 
struction of 
the  charter- 
party. 


Difficulty  in 
cases  where 
the  charter- 
party  is  a 
letting  of  the 
ship  for  the 
voyage,  with 
the  services  of 
the  master 
and  crew. 


854.  Charter-parties,  as  far  as  relates  to  the  dominion  they 
confer  over  the  ship  upon  the  charterer,  are  of  three  kinds : 

1.  Either  the  contract  is  locatio  operis  vehendarum  mercium 
— a  mere  covenant  to  carry  the  charterer's  goods  in  the 
owner's  ship,  either  at  a  gross  sum  or  so  much  per  ton,  &o. ; 
or,  2.  It  is  locatio  navis  et  operarum  magistri—&  letting  of  the 
ship  in  a  state  fit  for  the  purposes  of  mercantile  adventure, 
i.e.,  with  the  master  and  mariners  on  board,  as  weU  as  all 
other  means  necessary  for  her  navigation ;  or,  3.  (which  is  a 
much  less  frequent  case)  It  is  locatio  navis — an  absolute 
demise  of  the  ship  herself  with  her  furniture  and  apparel, 
leaving  the  master  and  mariners  to  be  hired,  paid,  and 
victualled  by  the  charterer. 

Now,  in  the  first  and  last  of  these  cases  the  question  of  the 
charterer's  ownership,  in  relation  to  the  master  and  mariners, 
presents  no  difficulty.  In  the  first  case  it  is  quite  clear  that 
he  has  no  such  ownership,  the  entire  possession  of  the  vessel 
and  the  management  and  control  of  the  captain  and  crew 
resting  entirely  with  the  general  owner.  In  the  last  case  it 
is  equally  clear  that  the  charterer  is  vested  with  the  absolute 
dominion  of  the  ship  for  the  voyage,  and  stands  in  relation  of 
owner  to  the  captain  and  crew,  whom  he  appoints  and  who 
act  under  his  control. 

855.  It  is  in  the  second  case  that  the  difficulty  has  mainly 
arisen.  With  regard  to  this  class  of  charter-parties,  it  may 
be  laid  down  that  wherever,  from  the  whole  tenor  of  the 
instrument,  without  paying  any  undue  regard  to  particular 
expressions,  such  as  "  demise  and  let,"  &o.,  it  may  fairly  be 
collected  to  have  been  the  intention  of  the  parties  that  the 
charterer  should  have  the  substantial  control  and  exclusive 
use  of  the  ship  for  the  voyage — this  will  constitute  him  owner 
pro  hdc  vice  (at  all  events,  in  relation  to  barratry),  although 
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the  master  and  crew  may  be  appointed  and  paid  by  the    Sect.  855. 

general  owner.     The  possession  or  control  thus  exercised  by 

the  general  owners  over  the  master  and  mariners,  such  as  it 

is,  being,  in  the  words  of  Lord  EUenborough,  "  not  retained 

by  them  in  order  to  restrain  or  interfere  with  the  full  and  free 

use  of  the  ship  which  they  have  let  to  hire  for  a  term,  but  as 

subsidiary  and  subservient  to  such  use  "  (r). 

856.  Without  further  reference  to  the  cases  on  the  general 
question,  we  proceed  to  examine  those  in  which  the  question 
has  been,  whether  the  charterer  is  so  far  constituted  owner  for 
the  voyage  as  that  barratry  may  be  committed  against  him 
by  the  master  and  mariners,  even  with  the  privity  or  instru- 
-  mentality  of  the  general  owner. 

In  the  first  ease,  that  of  Yallejo  v.  Wheeler,  Willes,  the  Vallefo«. 
general  owner  of  a  ship,  had,  through  Brown,  his  captain, 
chartered  her  to  Darwin  for  a  voyage  from  London  to 
Seville  (s) .  Darwin  put  her  up  as  a  general  ship,  and  several 
merchants,  amongst  others  the  plaintiff,  sent  goods  by  her, 
for  which  they  were  to  pay  freight  to  Darwin  :  the  terms  of 
the  charter-party  are  not  set  out,  but  it  seems  that  the  master 
and  mariners  were  hired  and  victualled  by  Willes,  the  general 
owner. 

On  the  voyage,  the  master,  with  the  privity  of  Willes,  the 
general  owner,  but  without  the  knowledge  of  Darwin,  the 
charterer,  put  into  Guernsey,  which  was  out  of  his  course,  to 
smuggle  wine  and  brandy  on  a  private  adventure  of  his  own : 
immediately  after  sailing  from  Guernsey  the  ship  sprung  a 
leak,  to  repair  which  she  was  obliged  to  put  into  Dartmouth, 

(r)  Per  Lord  EUenborough  in  The  and  Soares  v.  Thornton,  which  are 

Trinity  House   v.    Clark    (1815),   4  referred  to  infra,  a  leas  rigid  test 

M.  &  S.  288.     See  Maolaohlan,  Ship-  is  applied  in  relation  to  policies  of 

ping,    275 ;     Carver    on    Oarrjage,  insurance. 

ss.    112 — 117,  who  points  out  that  («)  The  names  are  reversed  in  the 

the  test  usually  is,  whose  servants  report  in  Cowper ;  but  the  error  is 

are  to  be  in   charge?    This  is  so  corrected  by  Buller,   J.,   who   had 

with  respect  to  liability  under  con-  been  one  of  the  counsel  in  the  cause, 

tracts  of  carriage ;  but,  as  appears  in  Nutt  v.  Bourdieu  (1786),  1  T.  R, 

from  the  eases  of  Vallejo  v.  Wheeler  323. 
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Sect.  856.  and,  in  proceeding  thence  to  the  coast  of  Cornwall,  where,  hy 
the  poHoy,  she  had  liherty  to  touch,  she  received  further 
injuries,  hy  which  she  was  totally  disabled  from  completing 
her  voyage,  and  the  goods  were  much  damaged. 

Lord  Mansfield  held  that  this  act  of  the  master's,  although 
done  with  the  privity  of  the  general  owner,  yet  being  com- 
mitted without  the  knowledge  of  Darwin,  the  charterer,  who, 
under  the  circumstances,  was  owner  for  the  voyage,  was  an 
act  of  barratry,  for  which  the  assured  on  goods  might 
recover  (^). 

Soaresj!.  857.  In  the  next  case,  Soares  &  Co.,  of  London,  agreed 

Thornton.  .  ° 

by  charter-party  with  Font^s,  the  owner  and  commander  of 

a  Portuguese  brig,  that  the  ship  should  take  on  board,  at 
Pemau,  in  Eussia,  on  account  of  Soares  &  Co.,  100  tons  of 
flax,  to  be  delivered  at  Oporto  ;  Soares  &  Co.  to  be  at  liberty, 
if  they  chose,  to  fill  her  up  with  goods,  over  and  above  the 
100  tons,  otherwise  the  captain  might  fill  her  up.  The  ship 
was  not  chartered  at  a  gross  sum  for  the  voyage,  but  freight 
was  payable  at  so  much  per  ton.  The  master  and  crew  were 
hired,  paid,  and  victualled  by  the  owner.  The  ship,  com- 
manded for  the  voyage  by  Gouvea,  a  Portuguese,  was  entirely 
fiUed  up  at  Pemau  with  as  many  goods  as  she  could  hold  by 
the  agents  of  Soares  &  Co.,  the  charterers.  On  her  voyage 
from  Pernau  to  Oporto  she  was  compelled,  in  consequence  of 
sea-damage,  to  put  into  Dover,  where  Font^s,  the  owner,  came 
on  board,  and  took  the  command  of  her,  and  shortly  after- 
ward, Q-ouvea  assenting,  wilfully  ran  her  ashore,  by  means  of 
which  the  cargo  was  wholly  lost. 

Gibbs,  C.  J.,  held,  that  as  Soares  &  Co.,  the  charterers, 
had  completely  filled  up  the  ship  with  their  own  goods  at 
Pemau,  the  ship  must  thenceforth  have  been  considered  as 
under  their  complete  control ;  "  they  had  a  right  to  require 
that  she  should  then  proceed  without  the  control  of  any  other 

{t]    Vallejo    V.    Wieeler    (1774),       (1872),  1  Asp.  M.  C.  432,  per  Han- 
Cowp.  143  ;   S.   C,  better  reported      nen,  J. 
in  LofEt,  646.     Of.  lonides  v.  Pender 
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person,  except  themselves,  to  her  place  of  destination."     At    Sect.  857. 
the  time  of  the  loss,  accordingly,  they  were  exclusive  owners ; 
and  the  act  which  produced  the  loss  having  been  committed 
without  their  concurrence,  though  with  the  connivance  of  the 
general  owner,  was,  as  against  them,  barratry  (u). 

This  case,  therefore,  decides  that  whenever  charterers  are  Barratry  as 
so  circumstanced  at  the  time  of  loss  as  to  have  a  right  to 
the  complete  control  and  management  of  the  ship,  they  are 
owners  for  the  purposes  of  barratry,  and  barratry  may  be 
committed  against  them  with  the  connivance  of  the  general 
owners. 

The  principle  of  decision  adopted  in  the  American  cases  on 
this  subject  appears  to  be  somewhat  different  from  our  own, 
and  the  charterer  there  seems  not  to  be  considered  owner  for 
the  purposes  of  barratry,  except  in  those  comparatively  rare 
cases  where  the  ship  is  absolutely  demised,  and  the  master 
and  mariners  are  hired,  paid  and  victualled  by  him  («). 

858.  Loss  by  barratry  seems  to  form  an  exception  to  the  Rule  of  cama 
general  rule  of  causa  proorima  non  remota  spectatur :  it  is  not  stringently 
necessary  (in  fact,  it  hardly  ever  is  the  ease)  that  the  barra-  c^Sg^of  ° 
trous  act  shoidd  be  the  proximate  cause  of  the  loss ;  if  there  barratry, 
have  been  barratrous  conduct  on  the  part  of  the  master  and 
mariners,  and  a  loss  subsequently  happens  as  a  remote,  though 
not  as  a  direct,  consequence  of  the  act  of  barratry,  or  if  the 
barratrous  act  have  only  been  a  co-operative  cause  of  loss,  in 
conjunction  with  some  other  peril,  this  is  still  enough  to 
entitle  the  assured  to  recover  under  a  count  for  barratry. 

Indeed,  it  might  be  inferred  from  the  language  of  Lord 
Mansfield,  in  Vallejo  v.  "Wheeler,  that,  even  though  the  sub- 
sequent loss  be  not  in  any  degree  referable  to  the  act  of  bar- 
ratry, still  the  loss  may  be  recovered  as  a  loss  by  barratry  (y) ; 

{u)  Scares  v.  Thornton  (1817),  7  to  be  as  laid  down  in  the  text.     1 

Taunt.  627 ;  S.  C,  1  Moore,  373.  Parsons,  Ins.  563—575. 

[x)    See   the  American    decisions  {y)    Whether  the  loss    happened 

collected  and   commented  upon  by  in  the  act  of  barratry  (that  is,  during 

1   Phillips,  Ins.   h.   1083.     Parsons,  the  fraudulent  voyage),  or  after  it, 

however,  chiefly  relies  on  the  English  is  immaterial.     Oowp.  155. 
cases  cited  above,  and  states  the  law 
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Sect.  858.  but  it  must  be  remembered  that  the  case  was  one  of  barra- 
trous deviation ;  and  besides,  as  his  Lordship  himself  adds, 
"  there  was  a  great  deal  of  reason  to  say  that  the  loss  sustained 
was  in  consequenoe  of  the  fraudulent  deviation  "  (a). 

The  true  position  seems  to  be,  that  the  loss  ought  to  be 
referable,  at  all  events,  in  the  way  of  remote  consequence,  to 
the  prior  act  of  barratry,  although  not  necessarily  in  the  way 
of  immediate  and  direct  effect  (a) . 

Instances  859.  Where,  however,  other  perils  have  proximately  caused 

where  the  loss  .  '  r  r  j 

has  been  the  loss,  it  may  be  recovered  under  a  count  alleging  it  to  be 

caused  by  ^  ^J  those  perils,  though  barratry  may  have  been  a  co-operative 

bS3otV  or  conducing  cause, 
by  barratry.         Thus,  if  a  ship  were  dashed  to  pieces  by  the  winds  and 


(z)  Oowp.  155. 

(fl)  This  passage  is  retained  from 
the  2nd  edition  of  this  work  (p.  862), 
and  was  accepted  as  a  correct  state- 
ment of  the  law  by  Eield  and  Cave, 
JJ. ,  and  by  Lord  Coleridge,  and 
Brett  and  Cotton,  L.  JJ.,  in  deliver- 
ing their  judgments  in  the  Queen's 
Bench  Division  and  the  Court  of 
Appeal,  in  the  case  of  Cory  v.  Burr 
(1881),  8  Q.  B.  D.  313,  and  9  Q.  B.  D. 
463.  In  the  House  of  Lords,  how- 
ever. Lord  Blackburn  (8  App.  Cas. 
at  p.  398)  took  the  opportunity  of 
expressing  his  opinion  that  there  is 
no  authority  for  such  a  rule  other 
than  that  of  this  text-book,  and  that 
the  instances  here  given  in  support 
of  it  are  all  more  properly  to  be 
explained  as  cases  in  which  the 
Courts  thought  that  the  cause  of 
loss  was  barratry,  and  that  the  con- 
sequence for  which  the  parties  were 
entitled  to  indemnity  was  not  a,  re- 
mote consequence.  Lord  Bramwell, 
in  the  same  case  (at  p.  404),  merely 
expressed  a  doubt  on  the  point.  Not- 
withstanding Lord  Blackburn's  dis- 
sent, it  is  submitted  that  the  cases 
referred  to  cannot  satisfactorily  be 
explained  if  the  rule  of  causa  proxima 


is  to  be  rigidly  adhered  to.  Thus, 
in  addition  to  the  cases  cited  below, 
in  Earle  v.  Rowcroft  (1806),  8  East, 
126,  it  seems  difficult  to  say  that  the 
loss  was  directly  occasioned  by  the 
misconduct  of  the  master  in  illegally 
trading,  for  there  would  have  been 
no  loss  but  for  the  subsequent  seizure 
and  condemnation  of  the  vessel.  And 
in  Vallejo  v.  Wheeler  {ubi  supra),  it  is 
only  by  a  stretch  of  language  that 
the  loss  can  be  said  to  have  been 
proximately  due  to  the  barratrous 
deviation :  it  was  proximately  caused 
by  perils  of  the  sea.  And  in  Cory 
V.  Burr,  where  the  facts  were  that 
the  ship  was  seized  by  Spanish 
revenue  officers  in  consequence  of 
the  barratrous  act  of  the  captain  in 
smuggling.  Lord  Blackburn  himself 
agrees  that  the  loss  was  not  proxi- 
mately due  to  the  barratry,  but  to 
the  seizure.  But  inasmuch  as  on 
very  similar  facts  the  plaintiff  in 
Earle  v.  Rowcroft  recovered  on  a 
count  for  barratry,  it  is  difficult  to 
understand  how  it  can  fairly  be  said 
that  there  is  no  authority  for  the 
proposition  that  the  rule  as  to  proxi- 
mate cause  is  less  stringently  applied 
to  cases  of  this  nature. 
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waves,  owing  to  drifting  on  the  rocks,  in  consequence  of  the    Sect.  859. 
barratrous  act  of  the  captain  in  cutting  her  cable,  this  might 
be  recovered  either  as  a  loss  by  perils  of  the  seas  or  a  loss  by 
barratry  {b). 

So,  where  a  ship  was  captured  by  the  enemy,  through  a 
barratrous  agreement  between  her  captain  and  the  captain  of 
the  enemy,  Lord  Ellenborough  held,  that  this  might  be 
recovered  either  as  a  loss  by  capture  or  a  loss  by  barratry  (c). 

Where  goods  were  seized  in  consequence  of  the  captain's 
barratrous  breach  of  blockade,  it  was  held  that  the  foreign 
sentence  by  which  they  were  condemned  as  enemy's  property 
could  not  prevent  the  plaintiff  from  recovering  as  for  a  loss 
"  by  barratry  ;  "  for,  even  if  the  sentence  were  conclusive  of 
the  fact  of  enemy's  property,  stiU.  it  was  by  the  barratrous 
act  of  the  captain  that  the  goods  had  assumed  that  cha- 
racter {d). 

But  a  foreign  sentence,  stating  the  ship  to  have  been  seized 
for  breach  of  blockade,  is  not  conclusive  evidence  of  barratry ; 
for  the  breach  of  blockade  might  have  been  committed  by  the 
captain  in  ignorance  and  without  intention,  or  in  obedience  to 
his  owner's  orders,  in  which  case  it  would  be  no  barratry  (e). 

The  doubt  expressed  in  this  case,  whether  the  assured  could 
recover  in  respect  of  a  seizure  occasioned  by  a  barratrous 
breach  of  blockade,  without  a  count  for  loss  by  barratry, 
seems  answered  in  the  affirmative  by  the  cases  of  Heyman  v. 
Parish  and  Arcangelo  v.  Thompson. 

If,  indeed,  the  loss  be  merely  barratrous,  the  case  would  be 
different ;  thus,  the  assured  could  not  recover  for  loss  caused 
by  a  fraudulent  sale,  or  by  running  away  with  the  ship, 
except  under  a  count  for  barratry  (/). 

(J)  Heyman  v.   Parish    (1809),   2  Taunt.  375 ;  2  Marshall,  72. 

Camp.  149.  (/)  I'ei-    Lord    Ellenborough    in 

(c)  Arcangelo  j;.  Thompson  (1811),  Heyman  v.  Parish  (1811),  2  Camp. 

2  Camp.  620.  151.      See  also,   as   to   this   point, 

{d)  &oldsohmidt      v.      Whitmore  Walker  v.  Maltlarid  (1821),  5  B.  & 

(1811),  3  Taunt.  608.  Aid.  171 ;  Blyth  v.  Shepherd  (1842), 

(«)  Everth  v.  Hannam   (1815),   6  9  M.  &  "W.  763. 
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Sect.  860.  860.  At  the  end  of  the    enumeration   by  name   of  the 

Of  losses  different  losses  against  which  the  underwriter  undertakes  to 

general*  ^  protect  the  assured,  are  added  the  words  "  and  of  all  other 

clause,  "all  perils,  losses,  and  misfortunes,  that  have  or  shall  come  to  the 

other  perils,  , 

losses  and        hurt,  detriment,  or  damage  of  the  said  goods  and  merchan- 
misfortunes."     ,.  j    i_-       p  j.  j.i  j>  » 

dises,  and  ship,  &o.,  or  any  part  thereoi. 

This  general  and  sweeping  clause  "  includes  only  perils 
similar  in  kind  to  the  perils  specifically  mentioned  in  the 
policy"  (5-). 
Application  of  Thus,  Lord  Ellenborough  held  in  the  first  case  in  which 
generis  rule,  the  effect  of  this  clause  came  before  the  Courts  for  judicial 
determination,  that,  where  one  British  ship  had  fired  upon 
and  sunk  another,  mistaking  her  for  an  enemy,  this,  though 
not  a  loss  by  perils  of  the  seas,  yet  fell  within  the  scope  of 
the  general  clause,  and  was  recoverable  under  a  count  ia  the 
declaration,  specially  stating  the  cause  of  loss  as  it  really 
occurred  {h). 

So  where  dollars  were  thrown  overboard  by  the  master  at 
the  moment  of  being  captured,  to  prevent  them  falling  into 
the  hands  of  the  enemy,  the  Court  held,  that  though  this 
was  not  a  peril  of  the  seas,  and  probably  not,  strictly  speaking, 
a  loss  by  jettison,  yet  it  clearly  fell  within  the  scope  of 
the  general  clause  {i).  And  where  a  ship,  after  discharging 
her  cargo  in  her  port  of  delivery,  was  put  into  a  graving 
dock  to  repair,  and  there  blown  over  by  the  wind  and  injured, 
as  the  ship  at  the  time  of  the  accident  was  not  water-borne, 
nor  in  the  ordinary  course  of  her  voyage  (A)  ;  and  again, 
where  a  ship  was  bilged  and  rendered  incapable  of  pursuing 
her  voyage  by  the  accidental  giving  way  of  her  tackle  and 
supports,  in  the  act  of  being  moved  out  of  a  dock  into  which 
she  had  been  put  for  repairs,  out  of  the  ordinary  course  of 

(g)  Rules     for     Construction     of-  («)  Butler  v.  Wildman  (1820),   3 

Policy,   Mar.   Ins.   Act,   Sched.    I.  B.  &Ald.  398.    See,  too,  The  Knight 

'■  12.  of  St.  Michael,  [1898]   P.  30,  and 

(h)  CuUen  v.  Butler  (1816),  6  M.  cases  there  cited,  per  Barnes,  J. 

&S.  461.    As  to  this  case,  however,  (A)  Phillips  v.   Barber    (1821),    5 

see  ante,  s.  823,  note  (s).  B.  &  Aid.  101. 
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her  voyage ;    the   losses  thus   occasioned   were  held  to  be    Sect.  860. 
included  in  the  general  clause  (l). 

On  the  same  principle,  where  an  insurance  was  effected  on 
goods  "  at  and  from  London  by  land  carriage  to  Harwich, 
and  thence  by  packet  to  Grottenburg " :  it  was  held  on 
demurrer  that  the  loss  of  these  goods  in  the  course  of  their 
land  carriage  from  London  to  Harwich  by  the  fraud  and 
negligence  of  the  servants  of  the  carriers  was  recoverable  as  a 
loss  occasioned  by  a  peril  ejusdem  generis  with  barratry  (w). 

861.  And  in  Davidson  v.  Burnand  («■),  the  facts  being  that  The  general 
while  the  steamer  was  loading  in  harbour  her  draught  was  the  ejilsdem 
increased  by  the  weight  of  the  cargo,  so  as  to  bring  the  dis-  ^™^' 
charge  pipe  below  the  surface  of  the  water,  which  then  flowed 
down  the  pipe  and  through  some  valves  which  had  negligently 
been  left  open  and  damaged  the  plaintiff's  goods — this  was 
held  to  be  covered  by  the  general  clause. 

In  West  India  Telegraph  Co.  ».  Home  and  Colonial  Ins. 
Co.  (o)  the  Court  of  Appeal  went  beyond  any  previous  deci- 
sion, by  holding  that  the  wreck  of  a  steamer  caused  by  the 
explosion  of  her  boiler  under  ordinary  pressure  of  steam  in 
moderate  weather  was  within  the  general  words.  The 
reasons,  however,  assigned  were  different.  Lord  Selborne 
apparently  thinking  the  loss  due  to  a  peril  similar  to  a  peril 
of  the  seas,  while  Brett,  L.  J.,  based  his  judgment  on  the 
ground  that  an  explosion  by  steam  was  ejusdem  generis  with 
fire. 

But  in  the  later  case  of  Hamilton  v.  Thames  and  Mersey 
Marine  Ins.  Co.  (p),  Brett,  L.  J.  (then  Lord  Esher,  M.  R.), 
himself  threw  doubt  upon  this  view,  and  it  was  eventually  dis- 
approved in  the  House  of  Lords.     The  ease  raised  the  general 

(l)  Devaux  v.  J' Anson   (1839),  5  &  S.  172. 

Bing.  N.  C.  519.     This  decision  is,  (n)  (1868),  L.  E.  4  C.  P.  117. 

however,  doubted  by   Lords  Hals-  (o)  (1880),  6  Q.  B.  D.  61. 

bury  and  Hersohell  in  Thames   &  [p]  (1886),  17  Q.  B.  D.  195.   And, 

Mersey  Co.  v.  Hamilton  (1887),  12  in  the  House  of  Lords,  Thames  & 

App.  Cas.  484.  Mersey  Co.  v.  Hamilton  (1887),  12 

(ot)  Boehm  «-.  Combe  (1813),  2  M.  App.  Gas.  484. 
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Sect.  861.  question  as  to  the  liability  of  underwriters  for  damage  to  ship's 
machinery.  The  air  chamber  of  the  donkey-engine  burst, 
owing  to  water  being  forced  up  into  it  through  a  valve  being 
closed  which  ought  to  have  been  left  open,  and,  a  claim  being 
made  by  the  shipowner,  it  was  urged  on  his  behalf  that  the 
damage  was  caused  by  a  danger  of  navigation,  and  therefore 
by  a  peril  similar  to  perils  of  the  seas.  The  House  of  Lords, 
however,  while  accepting  the  principle  established  in  OuUen 
V.  Butler,  held  that  it  was  impossible  to  say  that  the  damage 
in  this  case  was  of  a  character  to  which  a  marine  adventure 
is  specially  subject,  and  on  this  ground  disallowed  the 
claim  {q). 

Losses  not  862.  The  assured,  as  a  general  principle,  may  recover  from 

but  recover-     the  underwi'iter  in  respect  of  any  extraordinary  expenditures 

able  as  the  i  •  i     i       i  •!      •  j    •  jf  j> 

legal orneces-  'f^'hich  he  has  necessarily  incurred  m  consequence  oi  any  ol 
sary  oonse-      ^j^g  perils  insured  against ;  and  also  in  respect  of  all  charges 

qiienoes  of  -"^  _  °  _  ^  ° 

the  perils  in-^  or  contributions  which,  either  by  the  law  of  the  land,  or  the 
general  law  maritime,  are  attached  as  a  direct  legal  conse- 
quence to  these  perils. 

Thus,  he  is  liable  to  the  assured  in  respect  of  sums  which 
the  latter  has  been  compelled  to  pay  by  way  of  general 
average  contribution,  or  by  way  of  salvage,  or  ia  reclaiming 

(j)  Of.  especially  the  JTidgment  of  As  to  this  clause,   see   Jackson  v. 

Lord  Hersohell,  which  reviews  all  Mumford  (1902),  8   Com.  Cas.  61 ; 

the  earlier  authorities.     The  result  9  Com.  Cas.  114 ;  Oceanic  S.S.  Co. 

of  this  decision  was  the  invention  of  v.  Faber  (1906),  11  Com.  Cas.  179  ; 

the  "Inchmaree"  clause,  which  is  Cleveland  Transit  Co.  v.  Ins.  Co.  of 

now  almost  universally  inserted  in  North  America  (1902),  US  Ted.  E. 

policies  on  steamships.     Gow,  119.  431.     In  Jackson  *.  Mumford,  «i<pra. 

The  clause  (for  the  full  text  of  which  Kennedy,  J.,  held  that  the  breaJcage 

see  the  Institute  Clauses  for  policies  of  a  connecting  rod  under  the  stress 

on  Hull,  joosi,  App.  B.)  provides  that  of  a  trial  was  not  a  breakage  of  a 

the  insurance  covers  loss  or  damage  ahaft  within  the  meaning  of   this 

' '  through    explosions,   bursting    of  clause ;  but  he  held  in  the  same  case 

boilers,  breakage  of  shafts,  or  through  that  in  the  policy  (which  was  effected 

any  latent  defect  in  the  machinery  or  by  a  ship  builder)  "trials"  was   a 

hull,  provided  such  loss  or  damage  peril  insured  against  and  covered  the 

has  not  resulted  from  want  of  due  loss ;  and  his  judgment  was  affirmed 

diligence  by  the  owners  of  the  ship,  on  appeal  (1904),  9  Oom.  Gas.  114. 
or  any  of  them,  or  by  the  manager." 


sured  against. 
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captured  property,  or  in  repairing  damage  done  to  the  ship  by    Sect.  862. 
the  perils  insured  against,  &c. 

The  subject  of  general  average  contribution  is  of  too  great 
extent,  and  has  too  important  a  connection  with  the  law  of 
Marine  Insurance  to  be  treated  of  incidentally  in  this  place, 
and  must  be  reserved  for  a  separate  chapter. 

863.  With  the  subject  of  salvage,  except  so  far  merely  as  Salvage. 
it  concerns  the  assured  and  the  underwriters,  we  do  not  pro- 
pose to  deal ;  the  whole  doctrine  having  been  discussed  in 
several  well-known  treatises  on  shipping,  to  which  branch  of 
the  law  maritime  its  consideration  more  properly  belongs. 

The  liability  of  the  underwriter  for  salvage  depends  not  Salvage  is 
upon  his  having  engaged  to  indemnify  against  it  by  any  uudJrno^^ 
express  words  in  the  policy,  but  upon  its  being  made  by  the  ^uT^^^  T'^''^' 
law  of  the  land,  or  the  general  law  maritime,  a  direct  and  arising-  from 
immediate    consequence   of    perils    against  which  he   does  against  ^^^ 
insure. 

Hence,  in  order  to  recover  salvage  charges,  the  assured 
need  not,  and  in  fact  ought  not,  to  declare  for  loss  by  the 
payment  of  salvage ;  but  he  should  declare  as  for  that  species 
of  loss  which  occasioned  the  payment  of  salvage — as,  for 
loss  by  perils  of  the  sea,  in  case  of  salvage  from  shipwreck  ; 
for  loss  by  capture,  when  the  salvage  is  a  remuneration  to 
re-captors  (r). 

()•)  This  was  so  before  the  Mar.  it  will  appear  that  "salvage  charges" 
Ins.  Act  (see  Gary  v.  King  (1736),  are  recoverable  as  a  loss  by  perils 
Ca.  temp.  Hardwioke,  304;  Aitchi-  insured  against,  and  not  as  particular 
son  V.  Lohre  (1879),  4  App.  Cas.  755  ;  charges  under  the  suing  and  labour- 
Ballantyne  v.  Mackinnon,  [1896]  2  ing  clause  (Mar.  Ins.  Act,  o.  78, 
Q.  B.  455),  and  is  now  declared  to  sub-s.  2).  Nor  can  they  be  regarded 
be  so  by  sect.  66  of  the  Act ;  see  as  particular  average,  being  recover- 
infra,  §  865.  The  Act  expressly  able  notwithstanding  that  the  sub- 
recognises  a  distinction,  which  was  ject-matter  insured  is  warranted  free 
first  established  by  Aitchison  v.  from  particular  average  (Mar.  Ins. 
Lohre,  supra,  between  "  salvage  Act,  s.  76,  sub-s.  2).  They  must, 
charges"  to  which  alone  the  rule  in  however,  apparently  be  regarded  as 
the  text  is  applicable,  and  salvage  constituting  a  partial  loss  (Mar.  Ins. 
services  rendered  under  contract ;  see  Act,  s.  56,  sub-s.  1),  and  are  not  re- 
sect. 65,  sub-sect.  2.  Prom  this  and  coverable  under  a  policy  against  total 
the  following  paragraphs  of  our  text  loss    only  :    Dixon    v.    Whitworth 
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Sect.  863.  Although  a  salvage  award  is  a  judgment  in  rem,  the 
underwriter  is  not  thereby  estopped  from  showing  that  there 
was  in  reality  no  peril  of  the  sea  or  other  occasion  for  salvage 
services  (s). 


The  suing  and 
labouring 
clause. 
Aitchison  ». 
Lohre. 


864.  In  Aitchison  v.  Lohre  it),  an  attempt  was  made  to 
recover  in  respect  of  payments  made  to  salvors,  as  made  not 
in  consequence  of  perils  of  the  sea,  but  under  the  suing  and 
labouring  clause,  which  provides  that  "  it  shall  be  lawful  for 
the  assured,  their  factors,  servants,  and  assigns,  to  sue, 
labour,  and  travel  for,  in,  and  about  the  defence,  safe- 
guard, and  recovery  of  the  said  goods  and  merchandises, 
and  ship,  &c.,  or  any  part  thereof,  without  prejudice  to 
this  iasurance,  to  the  charges  whereof  we  the  insurers  will 
contribute."  In  a  vast  majority  of  cases  it  is  apparent  that 
it  would  make  no  difference  under  which  head  such  payments 
were  recoverable,  provided  they  were  in  fact  recoverable ;  but 
the  facts  of  Aitchison  v.  Lohre  were  peculiar.  It  was  an 
action  on  a  policy  of  insurance  for  1,200^.  on  the  "  Crimea,"  in 
the  usual  form,  and  containing  the  clause  above  mentioned. 
It  appeared  that  in  the  course  of  her  voyage  the  vessel  had 
sustained  much  damage  by  sea  perils,  so  that  she  was  become 
leaky  and  water-logged,  helpless,  and  not  navigable,  and  in 
great  danger  of  being  completely  lost ;  in  this  state,  there- 
fore, those  on  board  signalled  the  steamer  "  Texas  "  for  assist- 
ance, which  accordingly  took  her  in  tow  and  brought  her  into 
Queenstown.  In  the  Queen's  Bench  Division  such  was  the 
estimate  of  the  damage  sustained  by  the  ship  that  the  assured, 


(1880),  4  Asp.  M.  C.  327;  see  post, 
§  902.  Salvage  under  contract,  on 
the  other  hand,  is  recoverable  as 
particular  charges,  under  the  suing 
and  labouring  clause,  or  as  general 
average  (Mar.  Ins.  Act,  s.  66,  sub- 
B.  2),  even  though  the  policy  contains 
the  f.p.a.  warranty,  or  is  against 
total  loss  only. 

(«)    Ballantyne      u.     MacMnnon, 
[1896]   2  Q.   B.   455.     Of.   Dent  v. 


Smith  (1869),  L.  R.  4  Q.  B.  414,  in 
which  the  Court  of  Queen's  Bench 
held  that  where  part  of  a  salvage 
award  was,  by  the  sentence  of  a 
foreign  Court,  charged  against  pro- 
perty which  had  been  landed  before 
the  salvage  operations  were  executed, 
the  assured  could  recover  it  from  his 
underwriter. 

{t)  (1877—1879),  2  Q.  B.  D.  601 ; 
3  Q.  B.  D.  658 ;  4  App.  Gas.  765. 


ment. 
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■who  had  elected  to  repair,  had  judgment  for  100^.  per  cent.,    Sect.  864. 

i.e.,  for  the  full  sum  insured ;  and  as  this,  in  the  opinion  of 

that  Court,  exhausted  the  policy,  the  action  was  dismissed  as 

to  a  further  claim  of  500/.  for  general  average,  and  for  salvage 

paid  by  the  assured  as  the  contribution  for  ship  under  these 

heads.     The  Court  of  Appeal  affirmed  the  judgment  for  100/. 

per  cent.,  and  also  held  that  under  the  suing  and  labouring 

clause  the  assured  was  entitled  to  judgment  for  his  further 

claim.     In  the  Lords,  on  the  motion  of  Lord  Blackburn,  the 

House  affirmed  the  judgment  for  100/.  per  cent.,  and  reversed 

the  judgment  as  to  the  further  claim  on  the  ground  that 

general  average  and  salvage  do  not  come  within  either  the 

words  or  the  object  of  the  clause. 

865.  His  Lordship,  after  quoting  the  words  of  the  clause.  Object  of  the 
continued :  "  The  object "  of  the  clause  "  was  to  encourage  x  .  -di  v 
exertion  on  the  part  of  the  assured  ;  not  to  provide  an  addi-  bum's  judg- 
tional  remedy  for  the  recovery  by  the  assured  of  indemnity 
for  a  loss  which  was,  by  the  maritime  law,  a  consequence  of 
the  peril.  In  some  oases  the  agents  of  the  assured  hire  per- 
sons to  render  services  on  the  terms  that  they  shall  be  paid 
for  their  work  and  labour,  and  thus  obviate  the  necessity  of 
incurring  the  much  heavier  charge  which  would  be  incurred 
if  the  same  services  were  rendered  by  salvors,  who  are  to  be 
paid  nothing  in  case  of  failure,  and  a  large  remuneration 
proportional  to  the  value  of  what  is  saved  in  the  event  of 
success.  I  do  not  say  that  such  hire  may  not  come  within 
the  suing  and  labouring  clause.  But  that  is  not  this  case. 
The  owners  of  the  '  Texas '  did  the  labour  here,  not  as 
agents  of  the  assured  and  being  to  be  paid  by  them  wages 
for  their  labour,  but  as  salvors  acting  on  the  maritime  law, 
which,  as  explained  by  Lord  Chief  Justice  Eyre  in  Nicholson 
z).  Chapman  (m),  gives  them  a  claim  against  the  property 
saved  by  their  exertions  and  a  lien  on  it,  and  that  quite 
independently  of  whether  there  is  an  insurance  or  not,  or 
whether,  if  there  be  a  policy  of  insurance,  it  contains  the 

(«)  2  H,  Bl.  at  p,  267. 
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Sect.  865.  suing  and  labouring  clause  or  not.  The  amount  of  suoli 
salvage  occasioned  by  a  peril  has  always  been  recovered 
without  dispute  under  an  averment  that  there  was  a  loss  by 
that  peril  (see  Gary  v.  King  (i») )  ;  and  I  have  not  been  able 
to  find  any  case  in  which  it  was  recovered  under  a  count  for 
suing  and  labouring  "  (y). 

The  fine  distinction  drawn  by  his  Lordship  between  salvors 
acting  on  the  maritime  law  and  salvors  working  under  a 
special  contract  will  be  duly  observed  by  the  reader.  The 
point  established  by  the  case  is  that  salvage  expenses,  in  order 
to  be  recoverable  under  the  clause,  must  be  shown  to  have 
been  incurred  for  services  rendered  in  the  particular  case  by 
the  "  factors,  servants,  or  assigns  "  of  the  assured,  within  the 
strictest  meaning  of  those  words  (z). 

The  law  as  settled  by  this  decision  is  stated  in  sect.  65  of 
the  Marine  Insurance  Act  in  the  following  terms  : — 

(1)  Subject  to  any  express  provision  in  the  policy, 
salvage  charges  incurred  in  preventing  a  loss  by  perils 
insured  against  may  be  recovered  as  a  loss  by  those 
perils. 

(2)  "  Salvage  charges  "  means  the  charges  recoverable 
under  maritime  law  by  a  salvor  independently  of  contract. 
They  do  not  include  the  expenses  of  services  in  the  nature 
of  salvage  rendered  by  the  assured  or  his  agents,  or  any 
person  employed  for  hire  by  them,  for  the  purpose  of 
averting  a  peril  insured  against.  Such  expenses,  where 
properly  incurred,  may  be  recovered  as  particular  charges 
or  as  a  general  average  loss,  according  to  the.  circum- 
stances under  which  they  were  incurred. 


Effect  of 
suing  and 
labouring 
clause  in  a 
policy  of 
re-insurance. 


866.  The  limited  effect  of  the, suing  and  labouring  clause 
is  well  illustrated  by  TJzielli  v.  The  Boston  Marine  Insurance 
Company  (a).      The  owners  of   a  ship  insured   her  by  an 


(x)  Gas.  t.  Hardw.  304. 

((/)  Aitohison  v.  Lohre,  uH  supra. 
Cf.  also  Dixon  v.  Whitwortli  (1879), 
i  C.  P.  D.  371 ;  i  Asp.  M.  L.  C.  11 ; 
reversed  on  appeal,  i  Asp.  M.  L.  0. 
327. 


(a)  For  a  learned  criticism  of  this 
decision,  see  the  6th  edition  of  this 
work,  p.  793,  and  Appendix  to 
Ghap.  II.  Part  III. 

(a)  (1884),  15Q.  B.  D.  11. 
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ordinary  policy  at  Lloyd's.  Lloyd's  underwriters  re-insured  Sect.  866. 
their  risk  with  the  plaintiffs,  who  themselves  re-insured  with 
the  defendants.  All  policies  contained  the  usual  suing  and 
lahouring  clause,  and  both  the  re-insurance  policies  appear  to 
have  contained  the  ordinary  clause  declaring  them  to  he 
re-insurances  subject  to  the  same  terms,  &c.  as  the  original 
policies,  and  to  pay  as  might  be  paid  thereon.  Damage  was 
sustained  amounting  to  88  per  cent.,  in  addition  to  which 
Lloyd's  underwriters  incurred  salvage  expenses  to  the  extent 
of  24  per  cent.,  for  all  of  which,  making  112  per  cent.,  they 
were  reimbursed  by  the  plaintiffs.  It  was  held,  however,  by 
the  Court  of  Appeal  that  the  plaintiffs  were  not  entitled  to 
recover  more  than  100  percent,  from  the  defendants.  The 
salvage  expenses  were  recoverable  only  as  losses  due  to  perils 
of  the  sea.  This  being  so,  the  damage  of  88  per  cent., 
together  with  12  per  cent,  for  the  salvage,  exhausted  the 
policy,  notwithstanding  the  clause  "  to  pay  as  may  be  paid 
thereon,  &o."  (b).  To  the  argument  that  the  remaining 
12  per  cent,  for  the  salvage  might  be  recovered  under  the 
suing  and  labouring  clause  the  Court  replied  that  the  Lloyd's 
underwriters  who  had  effected  the  salvage  were  not  the 
factors,  servants,  or  assigns  of  the  re-insuring  plaintiffs  (c). 

In  conformity  with  these  decisions  it  is  now  expressly 
enacted  {d)  that  "  salvage  charges"  (i.e.,  the  charges  recover- 
able under  maritime  law  by  a  salvor  independently  of  con- 
tract) (e)  are  not  recoverable  under  the  suing  and  labouring 
clause. 

867.  It  is   established,   therefore,   that  where    particular  Can  salvage 

.  ,  .,,  ...  charges  be 

average  damage  sustained  by  a  vessel,  together  with  maritime  recovered  as 
salvage  charges  incurred  by  the  assured,  exceeds  100  per  J^^gp'^^* 
cent.,  the  excess  is  not  recoverable  from  underwriters.     It  is 
to  be  noticed  that  both  cases  were  cases  where  the  damage 

(J)  On  this  point,  see  Bigham,  J.'s  commented  upon  by  Mr.  Maolaohlan 

criticism  in  Western  Assurance  Co.  (6th  ed.  p.  795). 
of  Toronto  ».  Poole,  [1903]  1  K.  B.  W  Mar.  Ins.  Act,  s.  78,  sub-s.  2. 

at  p.  387.  («)  -f'^-     8-    ^5'    ^^^-^-    2.    ««?»•«, 

(c)  This  decision  is  also  severely  J  865, 
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Sect.  867.  was  treated  as  particular  average  only.  It  does  not  by  any 
means  follow  that  if  the  assured  in  the  former  ease  had 
chosen,  or  if  the  assured  in  the  latter  case  had  been  able,  to 
treat  the  loss  as  total,  he  would  not  have  been  entitled  to 
recover  both  the  salvage  charges  and  for  a  total  loss,  on  an 
analogous  principle  to  that  whereby  an  underwriter  may,  in 
certain  cases,  be  liable  both  for  particular  average  damage 
and  for  a  total  loss  occurring  in  the  same  voyage  (/).  This 
point,  it  appears,  might  have  arisen  in  a  later  case  {g)  in 
which  the  underwriters  were  in  fact  held,  liable  for  a  total 
loss  notwithstanding  a  previous  payment  of  salvage  charges, 
but  the  decision  turned  on  other  grounds,  namely,  that  the 
salvage  charges  had  in  fact  been  incurred  on  account  of  the 
underwriters  in  the  first  instance,  and  not  on  account  of  the 
assured  at  all.  It  was  held,  therefore,  that  the  underwriters 
who  had  previously  paid  the  salvage  charges — but  not,  as  it 
was  found,  to  any  agent  of  the  assured — were  liable  never- 
theless to  pay  the  latter  for  a  total  loss,  without  deduction  in 
respect  of  such  previous  payment. 

Life  salvage        868.  Prior  to  1846  salvage  was  awarded  only  in  respect 
not  recover-         „  .  .  •/  r 

able.  of  services  rendered  to  ship  or  cargo.     It  had  indeed  been 

the  practice  of  the  Court  of  Admiralty,  where  lives  as  well  as 
property  were  saved,  to  increase  the  reward  payable,  but  in 
respect  of  the  saving  of  life  alone  salvage  was  never  awarded. 
It  follows  of  course  that  life  salvage,  as  such,  was  not  re- 
coverable from  underwriters,  because  there  was  no  such  thing. 
And  although  9  &  10  Yict.  c.  99,  s.  19  (which  is  now  repre- 
sented by  sect.  544  of  the  Merchant  Shipping  Act,  1894), 
made  life  salvage  payable  as  such  {h),  yet  it  is  not  recover- 
able under  a  Lloyd's  policy  in  the  usual  form.  It  is  a  risk, 
however,  which  is  sometimes  specially  insured  against  («). 

(/)  See  Livie  v.  Janson  (1810),  12  (1877),  2   P.  D.   146 ;   The  Eenpor 

East,  at  p.  665.  (1883),  8  P.  D.  115. 

(y)  Buchanan  v.  London,  &c.  Ins.  (i)  Nourse    v.    Liverpool    Sailing 

Co.  (1895),  65  L.  J.  Q.  B.  92 ;    1  Ship  Owners'  Mutual,  &o.   Assoc, 

Com.  Oas.  165.  [1896]  2  Q.  B.  16  (C.  A.). 

(h)  See    The    Cargo    ex    Schiller 
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charges." 


869.  Another  class  of  losses,  which,  though  not  specially  Sect.  869. 
enumerated  in  the  policy,  are  nevertheless  recoTcrable  there-  "Particular 
under,  is  that  which  is  embraced  under  the  term  "  particular 
charges."  The  distinction  between  "  particular  charges  "  and 
"  particular  average "  was  first  definitely  established  in  our 
Courts  in  Kidston  v.  Empire  Insurance  Co.  (k),  where  the 
jury,  after  hearing  the  evidence  of  several  average-adjusters 
and  other  witnesses,  found  that  there  was  in  the  business  of 
marine  insurance  a  well-known  and  definite  meaning  affixed 
by  long  usage  to  the  term  "  particular  average "  as  dis- 
tinguished from  the  term  "  particular  charges  " — viz.,  that 
"  particular  average  "  denotes  actual  damage  done  to  or  loss 
of  part  of  the  subject-matter  of  insurance,  but  that  it  does 
not  include  any  expenses  or  charges  incurred  in  recovering 
or  preserving  the  subject-matter  of  insurance  ;  and  that  ex- 
penses incurred  in  warehousing  and  forwarding  goods  are  not 
"  particular  average,"  but  are  termed  "  particular  charges." 

Accordingly  sect.  64,  sub-sect.  (2),  of  the  Marine  Insurance 
Act  states  that  "  expenses  incurred  by  or  on  behalf  of  the 
assured  for  the  safety  or  preservation  of  the  subject-matter 
insured,  other  than  general  average  and  salvage  charges,  are 
called  particular  charges.  Particular  charges  are  not  included 
in  particular  average  "  (^ .  They  are  recoverable  from  under- 
writers when  incurred  after  the  arising  of  a  peril  insured 
against,  in  order  to  prevent  such  peril  causing  a  loss  for 
which  the  underwriters  would  be  liable,  if  it  were  so  caused. 
In  this  event  they  are  charges  incurred  "  in  and  about  the 
defence  and  safeguard  "  of  the  subject-matter  of  insurance, 

(i)  (1866),  L.  E.  1  C.  P.  535 ;  2  experienced  in  maintaining  this  dis- 

C.  P.  357.     It  was,  indeed,  noticed  tinotion  are  dealt  with  elsewhere,  in 

in  an   earlier  case   (Booth   v.   Gair  the  chapter  on  "  General  Average." 

(1864),  15  C.  B.  N.  S.  291),  but  less  Of.  McArthur,  173—177  (2nd  ed.) ; 

definitely,  as  the  distinction,  on  the  Carver  on  Carriage,  s.  398. 
facts  of  that  case,  proved  immaterial.  (l)  "  A  particular  average  loss  is  a 

Particular  charges,  incurred  on  be-  partial-  loss   of    the  subject-matter 

half  of  one  interest  only,  are  also  to  insured,  caused  by  a,  peril  insured 

be  distinguished  from  general  aver-  against,  and  which  is  not  a  general 

age  expenditure  incuiTed  on  the  joint  average    loss":     Mar.     Ins.     Act, 

account.    The  difficulties  sometimes  s.  64  (1). 

A. VOL,  II. 
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Sect.  869.  within  the  suing  and  labouring  clause.  In  certain  cases  they 
may  also  be  recoverable  from  underwriters,  apart  from  the 
suing  and  labouring  clause,  as  losses  occasioned  by  a  peril 
insured  against  when  they  have  been  necessarily  incurred  in 
consequence  of  such  a  peril — as,  for  example,  expenses  of 
warehousing  and  forwarding  cargo  {m),  when  a  peril  insured 
against  has  occasioned  the  necessity  of  such  expenditure  («). 


Farther  con-        870.  It  is  necessary  to  consider  the  suing  and  labouring 

sideratiou  of       i  ■  t_   i.    j     i.i.        j  j.   m  i        j.  i*  j.   • 

the  suing  and  Clause  m  somewhat  turther  detail,  as  also  to  notice  certain 

labouring        decisions, 
clause. 

The  clause  is  principally  dealt  with  in  sect.  78  (o)  of  the 

Marine  Insurance  Act,  1906,  which  provides  as  follows : — 

labom/°  (1)  Where  the  policy  contains  a  suing  and  labouring 

clause.  clause,  the  engagement  thereby  entered  into  is  deemed  to 

be  supplementary  to  the  contract  of  insurance,  and  the 


(m)  Landing,  warehousing  and 
forwarding  charges  are  sometimes 
covered  by  express  clauses.  Por  a 
case  on  such  a  clause,  see  Popham  v. 
St.  Petersburgh  Ins.  Co.  (1904),  10 
Com.  Cas.  31,  276.  As  to  recovery 
of  similar  expenses,  in  the  absence  of 
such  a  clause,  as  suing  and  labour- 
ing, see  St.  Paul  Fire  &  Mar.  Ins. 
Co.  V.  Pacific  Cold  Storage  Co. 
(1907),  167  Fed.  E.  627. 

(»)  These  could  probably  also  be 
recovered  under  the  suing  and 
labouring  clause,  at  the  option  of 
the  assured  (see  per  Lord  EUen- 
borough  in  Livie  v.  Janson  (1810), 
12  East,  665) ;  and  it  is  at  least 
doubtful  whether  even  expenses  in- 
curred in  order  to  avert  a  loss — such 
as,  for  instance,  those  which  were 
held  in  Kidston  *.  Empire  Ins.  Co. 
to  be  recoverable  under  the  suing 
and  labouring  clause — could  not  also 
be  recovered  from  underwriters  as 
money  paid  on  their  behalf,  apart 
from  the  clause.  It  is  the  captain's 
duty  in  an  emergency  to  act  on  behalf 
of  all  concerned.   Might  not  expenses 


incurred  by  him  in  doing  so  be  re- 
covered by  his  owners  from  the 
underwriters  under  an  implied  con- 
tract of  agency  or  indemnity,  such 
agency  having  been  thrust  upon 
them  or  their  servant  by  perils  in- 
sured against?  Cf.  Le  Cheminant 
V.  Pearson  (1812),  i  Taunt.  367. 
Some  such  view  appears  to  have 
been  held  in  the  American  case  of 
White  f.  Republic  Fire  Ins.  Co. 
(1869),  57  Maine,  91.  If  it  were  so 
decided,  the  eflfect  of  the  suing  and 
labouring  clause  would  appear  to  be 
no  more  than  to  render  certain  that 
which  otherwise  might  have  been 
considered  doubtful. 

(o)  Other  sections  of  the  Act  which 
deal  with  the  suing  and  labouring" 
clause,  either  iu  express  terms  or  by 
reference  to  its  subject,  viz.,  parti- 
cular charges,  are  sect.  64  (2),  ante, 
§  869;  sect.  65  (2),  ante,  §  865; 
sect.  76  (2),  (4),  post,  §§  871,  897 ; 
and  Rule  13  of  the  Rules  for  Con- 
struction of  Policy  in  Sohed.  I., 
post,  §  885. 
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assured  may  recover  from  the  insurer  any  expenses  pro-  Sect.  870. 
perly  incurred  pursuant  to  the  clause,  notwithstanding 
that  the  insurer  may  have  paid  for  a  total  loss,  or  that 
the  subject-matter  may  have  been  warranted  free  from 
particular  average,  either  wholly  or  under  a  certain 
percentage. 

(2)  General  average  losses  and  contributions  and 
salvage  charges,  as  defined  by  this  Act,  are  not  recover- 
able under  the  suing  and  labouring  clause. 

(3)  Expenses  incurred  for  the  purpose  of  averting  or 
diminishing  any  loss  not  covered  by  the  policy  are  not 
recoverable  under  the  suing  and  labouring  clause. 

(4)  It  is  the  duty  of  the  assured  and  his  agents,  in  all 
cases,  to  take  such  measures  as  may  be  reasonable  for  the 
purpose  of  averting  or  minimising  a  loss  (p). 

First,  as  is  implied  in  sub-sect.  (3)  of  this  section,  the 
clause  does  not  come  into  operation  except  in  anticipation  of 
"  any  loss  or  misfortune  "  that  would  fall  upon  the  insurers 
if  it  did  happen.  "  If  by  perils  insured  against,"  said 
Brett,  L.  J.,  "  the  subject-matter  of  insurance  is  brought  into 
such  danger  that  without  unusual  or  extraordinary  labour  or 
expense  a  loss  will  very  probably  fall  on  the  underwriters, 
and  if  the  assured  or  his  servants  or  agents  exert  unusual  or 
extraordinary  labour,  or  if  the  assured  is  made  liable  to 
unusual  or  extraordinary  expense  in  or  for  efforts  to  avert 
a  loss,  which^  if  it  occurs,  will  fall  on  the  underwiiters,  then 
each  underwriter  will,  whether  in  the  result  there  is  a  total  or 
a  partial  loss,  or  no  loss  at  all,  not  as  part  of  the  sum  insured, 
but  as  a  contribution  independent  of  and  even  in  addition  to 
the  whole  sum  insured,  pay  a  sum  bearing  the  same  proportion 
to  the  cost  or  expense  incurred  as  the  sum  they  would  have 
had  to  pay  if  the  probable  loss  had  occun-ed,  or  to  the  loss 
which,  because  the  efforts  have  failed,  has  occurred,  as  that 
loss  bears  to  the  sum  insured  "  (?). 

(jo)  As    to    this    sub-section,   see      Aitchison   (1878),   3    Q.    B.    D.   at 
§  799a.  p.  S66. 

[q)  Per  Brett,  L.  J.,  in  Lohre  v. 

3  x2 


Saunders. 
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Sect.  870.        The  cases  that  estahllshed  the  ahove-mentioned  limitation 
of  the  applicahility  of  the  clause  are  Great  Indian  Peninsular 
Railway  Co.  v.  Saunders  (»•),  and  Booth  v.  Gair  (s). 
Great  Indian       Jq  the  former  case,  the  policy  was  on  iron  rails  for  Bomhay 

Peninsular  r.  n  •      ■,  i  i        i  •      i 

Eailway  Co.  "  warranted  free  from  particular  average  unless  the  ship  be 
stranded,  sunk,  or  .burnt."  The  vessel  was  compelled  by 
perils  insured  against  to  put  into  Plymouth  in  such  a  state  as 
not  to  be  worth  repairing,  but  she  was  not  stranded,  sunk,  or 
burnt.  The  rails  were  landed  and  sent  on  by  other  vessels  at 
a  cost  of  825^.,  the  whole  of  which  sum,  inasmuch  as  the 
original  contract  of  carriage  provided  for  payment  of  freight 
"  ship  lost  or  not  lost,"  was  an  extra  expense  incurred  by  the 
shippers  in  consequence  of  the  loss  of  the  original  ship.  It 
was  held  that  for  this  sum  the  underwriters  were  not  liable, 
either  under  the  suing  and  labouring  clause  or  otherwise,  on 
the  ground  that  at  the  time  when  the  expenditure  was  in- 
curred the  iron  was  in  no  peril  of  total  loss,  for  which  alone 
the  underwriters  were  responsible. 

In  Booth  v.  Gair  {t),  bacon  was  insured  on  a  voyage  from 
New  York  to  Liverpool  "  free  from  average,  unless  general, 
or  the  ship  be  stranded,  sunk,  or  burnt,"  with  the  suing  and 
labouring  clause  in  ordinary  form.  The  vessel  became  a  con- 
structive total  loss,  owing  to  perils  of  the  sea,  but  without 
being  stranded,  sunk,  or  burnt ;  there  was  a  partial,  but  no 
total  loss  of  the  bacon,  which  was  landed  at  Bermuda  and 
part  sent  on  to  Liverpool.  No  expenses  appear  to  have  been 
incurred  in  saving  the  goods  from  a  total  loss  (m)  ;  but  certain 


(»•)  (1861),   1   B.  &   S.   41 ;  2  id.  the   cargo   not   been  forwarded   at 

266 ;  30  L.  J.   Q.   B.   218 ;  31   id.  once,  it  -wrould  have  been  in  danger 

206.  of  perishing  (see  33  L.  J.  C.  P.  at 

(«)  (1863),  15  C.  B.  N.  S.  291;  33  p.  100),  and  that  the  difference  in 

L.  J.  0.  P.  99.  the  character  of  the  cargo  diatin- 

[t]   Ubi  supra.  guished    the    case    from    that    of 

(«)  This  sentence  is  taken  from  the  Gt.   Indian  Co.   v.   Saunders.     Mr. 

resume  of  the  case  by  Willes,  J.,  in  McArthur  (p.  267,  2nd  ed.)  on  this 

L.  R.  1  C.  P.  at  p.  549.    But  this  ground  thinks  this  decision  -wrong, 

does  not  seem  to  have  been  admitted  It  may  be  that  the  Court  came  to  a 

by  the  plaintiff,  on  whose  behalf  it  questionable  conclusion  on  the  facts, 

was  expressly  contended  that,  had  but  the  principle  on  which  the  deci- 
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expenses  were  incurred  by  way  of  warehousing,  coopering,    Sect.  870. 
reshipment,  &e.     It  was  held,  in  accordance  with  the  decision 
in  the  case  last  cited,  that  inasmuch  as  these  expenses  were 
not  incurred  iu  order  to  avoid  any  risk  of  a  total  loss,  the 
underwriters  were  not  liable. 

871.  These  cases  were  followed  in  1866  by  Kidston  v.  The  Expenses 
Empire  Marine  Ins.  Co.  Limited  (x),  which  established  the  order  to  avert 
point  which  had  hitherto  been  left  open,  viz.,  that  where  the  ^^^^  y  it 
expenses  are  incurred  in  order  to  avert  a  loss  for  which,  if  it  tadhappened, 
had  happened,  the  underwriter  would  have  been  liable,  then  would  have 
such  expenses  are  recoverable  under  the  suing  and  labouring 
clause.     The  action  was  brought  on  a  policy  on  chartered 
freight,  containing  the  usual  suing  and  labouring  clause  and 
the  warranty  against  particular  average.     The  vessel  became 
a  constructive  total  loss,  and  the  cargo,  after  being  landed 
and  warehoused  at  Eio,  was  forwarded  to  its  destination  by 
another  vessel  for  an  agreed  freight  of    2,467^.,  which  the 
plaintiffs  paid,  ultimately  receiving  from  the  owners  of  the 
cargo  the  full  charter  freight.     It  was  held  by  the  Court  of 
Common  Pleas  and  the  Exchequer  Chamber  that  inasmuch 
as  the  2,467/.,  together  with  the  landing  and  warehousiug 
expenses,  had  been  paid  with  the  object  of  averting  the  total 
loss  of  freight  which  would  otherwise  have  been  suffered,  and 
for  which  the  underwriters  would   have  been  liable,  these 
amounts  were  recoverable   under  the  suing  and   labouring 
clause,   notwithstanding    the    warranty    against    particular 
average.     Effect  is   given  to  this  decision  by  the  express 

sion  purports  to  be  based  is  unexoep-  tated    by    perils    insured    against, 

tionable.     Of.  also  The  Pomerapian,  appear  to  be  incurred  to  avert  a  loss 

[1895]  P.  349.    It  is  possible,  indeed,  wHoh   would   fall   on    the    policy, 

that  Mr.  MoArthnr's  criticism  only  whether  the  goods  be  such  as  to  be 

errs  in  not  going  far  enough.     There  liable  to  deterioration  by  delay  or 

is  a  total  loss   under   a  policy  on  otherwise,  or  not.     According  to  this 

goods,  not  only  in  case  of  physical  view,  it  is  difficult  to  see  how  either 

damage,  but  also  in  the  event  of  the  of  these  decisions  can  be  supported, 
failure  of  the  goods  to  arrive  at  their  (x)  (1866),  L.   R.    1   0.  P.  535  ; 

destination.     See  i)o«<,  §  1142.    I'or-  Ex.  Ch.  2  0.  P.  357. 
warding  expenses,  therefore,  neoessi- 
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Sect.  871.  terms  of  the  Marine  Insurance  Act,  which  provides  that 
"  Where  the  suhject-matter  is  insured  free  from  particular 
average,  either  wholly  or  under  a  certain  percentage,  the 
insurer  is  nevertheless  liable  for  salvage  charges,  and  for 
particular  charges  and  other  expenses  properly  incurred  pur- 
suant to  the  provisions  of  the  suing  and  labouring  clause  in 
order  to  avert  a  loss  insured  against"  (i/). 

The  result  in  this  last  case  showed  that  there  had  been  no 
loss  whatsoever  on  the  subject  of  insurance  ;  the  full  freight 
was  earned  and  received.  That  was  the  proper  effect  of  the 
clause.  Prevention  of  loss  is  the  very  object  in  view.  It  con- 
templates the  benefit  of  the  insurers  only,  and  the  insurers  on 
that  account  undertake  for  the  expenditure.  Cases  therefore 
do  frequently  occur  in  which  the  insurers  by  the  operation  of 
this  clause  are  saved  from  loss,  and  the  damage  done  is 
thrown  upon  the  assured  (s).  For  instance,  under  a  policy 
on  goods  warranted  free  from  average  under  5  per  cent.,  the 
goods,  suppose,  have  been  wetted  by  sea  water ;  the  damage 
to  them,  unless  they  are  taken  out  and  dried,  would  go  on 
increasing  beyond  the  5  per  cent.,  till  it  threatened  the  cargo 
with  destruction  ;  but  they  are  dried  at  an  expense  of  3,  2,  or 
1  per  cent.,  and  the  damage  done  is  less  than  5  per  cent. 
The  insurers  bear  the  cost  of  drying,  and  the  assured  the  loss 
by  sea  damage  {«). 

By  this  clause  the  insurers  undertake  an  engagement  sup- 
plementary to  the  contract  of  insurance,  properly  so  called, 
and  quite  of  a  different  nature  (6).  The  assured  may  recover 
thereunder  notwithstanding  that  the  insurer  may  have  paid 
for  a  total  loss,  and  (as  we  have  already  seen)  notwithstanding 
any  warranty  against  particular  average  (c).     It  follows  that 


(y)  Sect.  76,  aub-seot.  2.     See  also  543,  544. 

sect.  78,  sub-sect.  1,  ante,  §  H70.     It  (a)  Per  Willes,  J.,  L.  R.  1  C.  P. 

appears  to  be   otherwise  wliere  the  544. 

policy  is  against  "total  loss  ouly  "  :  (4)  Mar.  Ins.  Act,  n.  78,  sub-s.  1, 

Dixon  V.  Whitworth  (1880),  4  Asp.  ante,  §  870.     Cf.  Loire  v.  Aitchiaon 

■M.  L.  C.  327.  (1878),   3  Q.  B.  D.  at  p.  667,  per 

(«)  Per  Willes,  J.,  in  Kidston  v.  Brett,  L.  J. 

Empire  Ins.  Co.  (1866),  L.  R.  1  C.  P.  (c)  Mar.  Ins.  Act,  s.  78,  sub-s.  1. 
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"  particular   charges "  cannot  be  added  to  the  "  particular    Sect.  871. 
average,"  or  damage  done  to  the  subject  of  insurance,  so  as 
to  increase  the  amount  of  the  latter  to  three  or  five  per  cent., 
and  so  avoid  the  effect  of  the  memorandum  (d). 

872.  The  independent  character  of  the  clause  formed  one  Other  deoi- 

of  the  grounds  of  the  decision  in  Xenos  «>.  Fox  (e).     In  this  sXg'aod  ^ 

case  the  plaintiffs  were  the  owners  of  the  "  Smyrna,"  and  ^1^°^'''^ 

had  been  sued  for  running  down  another  vessel.     This  action  costs  of  resis- 

they  successfully  defended,  but  were  put  to  costs.      Their  for^T^hiX 

policy,  in  addition  to  the  suing  and  labouring  clause,  con-  underwriters 

.  .,.,  „  ,.     would  have 

tamed  a  collision  clause  entitling  them  to  recover  from  their  been  liable 

underwriters  a  certain  proportion  of  any  damages  which  they  ^™°^  ^' 

might  have  to  pay  by  reason  of  their  vessel  accidentally  or 

negligently   damaging  any  other  vessel.      Relying   on   the 

suing  and  labouring  clause,  they  attempted  to  get  from  their 

underwriters  the  costs  incurred  in  their  successful  defence  of 

the  action  brought  against  them,  on  the  ground  that,  had 

they  not  been  incurred,  there  would  have  been  a  good  claim 

against  the  underwriters  on  the  collision  clause.     The  Court 

of  Common  Pleas,  however,  decided  against  this  somewhat 

ingenious  claim,  mainly  on  the  ground  that  the  suing  and 

labouring  clause  was  an  engagement  of  limited  application, 

extending  only  to  the  ordinary  insurance  perils,  and  not  to 

those  specially  covered  by  the 'collision  clause.    The  Exchequer 

Chamber  appear  to  have  concurred  in  this  view,  and  also  to 

have  considered  that  no  "  loss  or  misfortune  "  contemplated 

by  the  clause  had  ever  arisen. 

In  a  case  where  an  insurance  was  effected  by  a  carrier  of  '^^f^  °ot 

*'  applicable  to 

cargo,  not  upon  the  cargo  itself,  but  in  order  to  protect  him-  canier's 
self  to  the  extent  of  20,000/.  from  certain  liabilities  which  he  against 
might  incur  as  carrier  thereof,  it  was  held  that  the  suing  and   '^  ' '  5"- 
labouring  clause  was  entirely  inapplicable  to  such  a  contract, 
and  should  be  ignored  (/) .     It  has  also  been  held  that  the 

(rf)  Mar.  Ins.  Act,  1906,  s.  76,  Mar.  Ins.  Co.  (1907),  156  Fed.  R.  44. 
sub-s.  4,  post,  §  896.  (/)  Cunard  S.S.  Co.  v.  Marten, 

(«)  (1868),  L.  E.  3  C.  P.  630  ;  4  [1902]  2  K.  B.  621  ;  [1903]  2  K.  B. 

C.  P.  665.     See  Munson  ».  Standard  511. 
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Sect.  873.    clause  "  no   salvage  charges "  in   a  policy  of  re-insurance 
excludes  liaMlity  under  the  suing  and  lahouring  clause  (g). 

Expenses  to  873.  Meyer  ».  E alii  (A)  affords  a  good  illustration  of  the 
deterioration  principles  estahlished  by  the  previous  decisions.  A  cargo  of 
0  cargo.  ^yg  ^^  insured  by  a  policy  warranted  free  of  particular 
average.  The  voyage  was  necessarily  abandoned,  owing  to 
perils  of  the  sea ;  part  of  the  rye  was  so  damaged  that  it  had 
to  be  sold  at  once,  the  rest  could  have  been  profitably 
re-conditioned  and  forwarded  to  its  destination.  This  course, 
however,  the  captain  neglected  to  take,  so  that  a  substantial 
portion  remained  in  warehouses  for  more  than  a  year,  subject 
to  charges.  It  was  held  that  the  plaintiffs,  tinder  the  suing 
and  labouring  clause,  were  entitled  to  recover  the  expenses  of 
unshipping  the  whole  and  conveying  it  to  a  warehouse,  and 
of  the  separation  of  the  comparatively  sound  part  from  that 
which  was  irreparably  damaged,  and  of  the  expense  of 
reconditioning  the  former — all  these  being  expenses  necessary 
in  order  to  avert  a  total  loss — but  for  no  other  expenses  were 
the  underwiiters  responsible. 

Under  a  policy  on  live  cattle  against  all  risks,  including 
mortality  from  any  cause  whatsoever,  the  insurers  were  held 
liable,  under  the  clause,  for  the  cost  of  extra  fodder  supplied 
whilst  the  vessel  was  detained  in  a  port  of  refuge  for  repairs 
necessitated  by  perils  of  the  sea,  inasmuch  as  if  the  animals 
had  perished  for  want  of  it,  there  would  have  been  a  valid 
claim  for  loss  by  mortality  («). 

Only  reason-        874.  It  need  hardly  be  said  that  only  such  expenditure  can 
recoverable?^  ^®  recovered  under  the  clause  as  can  be  shown  to  have  been 

reasonably  necessary  [k). 

A  ship  with  a  cargo  of  palm  oil  for  Liverpool  stranded  on 

the  Welsh  coast  near  Pwllheli,  and  it  became  necessary  to 

iff)  Western  Ass.  Co.  of  Toronto  f.  {k)  By  tlie  Mar.  Ins.  Act,  1906, 

Poole,  [1903]  1  K.  B.  376.  s.  65,  sub-s.  2,  and  s.  78,  sub-s.  1, 

[h)  (1876),  1  0.  P.  D.  358.  the  expenses  in  order  to  be  reoover- 

(j)  The  Pomeranian,  [1895]  P.  349,  able    must    have    been    "properly 

per  Gorell  Barnes,  J.  incurred." 
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land  her  cargo.     She  was  then  towed  to  Carnarvon,  and  there    Sect.  874. 

made  seaworthy  for  the  rest  of  the  voyage.     Meanwhile,  the 

shipowner  had  sent  the  cargo  overland  hy  rail  to  Liverpool  at 

an  expense  of  over  200/.,  and  thereby  earned  his  freight.     In 

an  action  on  his  policy  on  freight  to  recover  this  expenditure, 

it  was  held  that,  although  the  occasion  and  purpose  justified 

some  expenditure,  namely,  to  prevent  a  total  loss  of  the 

freight,  yet,  as  he  might  have  retained  the  oil  till  his  ship 

was  repaired,  and  have  reshipped  it  at  an  expense  of  701.,  he 

was  entitled  to  recover  701.  and  no  more  {I). 

It  is  not  considered  necessary  further  to  enumerate  cases 
in  which  particular  charges  may  be  recovered  under  the 
suing  and  labouring  clause.  Sufficient  has  been  said  by 
way  of  illustration  of  such  principles  as  are  peculiar  to  the 
construction  of  the  clause.  Subject  to  such  principles,  claims 
under  the  clause  are  dealt  with  as  claims  made  in  respect  of 
perils  directly  insured  against.  This  subject  is  dealt  with  in 
other  parts  of  this  work. 

If  the  underwriter  himself  incui-s  expenses  which  if  in- 
curred by  the  assured  would  be  recoverable  under  the  suing 
and  labouring  clause,  it  is  obvious  that  he  cannot  recover 
them  from  the  assured  (w) . 

875.  Apart  from   the    suing  and  labouring  clause,  other  other  expen- 

expenditures  and  disbursements  incurred  in  the  course  of  the  aHe^under' 

voyage  in  consequence  of  extraordinary  casualties,  for  the  P°}'^°y  °^ 

benefit  not  of  the  whole  adventure,  but  of  the  ship  alone,  are 

recoverable  by  the  assured  from  the  underwriter,  either  under 

a  special  count,  or,  generally,  as  a  consequence  of  some  peril 

insured  against. 

Thus,  actual  disbursements  necessarily  made  in  a  port  of  Expenditures 

for  the  neoes- 

(l)  Lee  1).  Southern  Ins.  Co.  (1870),  excluded  in  such  an  insurance,  and 

L.  K.  5  C,  P.  397.  that  the  underwriter  could  not  recoTer 

(m)  Crouan  v.  Stanier,  [1904]    1  from   the    assured   the    expense   of 

K.  B.  87.     In  that  case  the  policy  salving  the  vessel  which  had  been 

was  against  "total  or  constructive  unjustifiably  abandoned.     In  short, 

total  loss  only,"  and  Kennedy,  J.,  the  underwriter  cannot  claim  salvage 

held  that  the  clause  is.  not  impliedly  against  the  assured. 
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Sect.  875.  distress,  or  elsewhere,  for  repairing  damage  done  to  the  ship 
sary  repairs  in  the  couTse  of  the  voyage,  by  the  violent  operation  of  the 
perils  insured  against,  are  recoverable  from  the  underwriter 
upon  an  averment  of  loss  by  those  perils  («).  The  cost  of 
such  repairs  includes  the  cost  of  replacing  coals  and  engine- 
room  stores  consumed  in  repairing  a  steamer,  or  in  working 
her  engines  or  winches  to  assist  in  such  repairs,  or  in  moving 
her  to  a  place  of  repair  within  the  limits  of  the  port  where 
she  is  lying  (o).  None  of  these  repairs,  however,  must  be 
such  as  are  properly  attributable  to  the  ordinary  wear  and 
tear  of  the  voyage,  for  which,  as  we  have  already  seen, 
underwriters  are  not  responsible. 

In  calculating,  however,  the  amount  for  which  the  under- 
writer is  liable  in  respect  of  repairs,  a  deduction  is  in  most 
cases  made  of  one-third  of  the  value  of  the  new  work  which 
replaces  the  old.  Upon  the  subject  of  this  deduction, 
generally  known  in  insurance  law  by  the  term  of  "  one-third 
new  for  old,"  we  shall  have  more  to  say  in  treating  of  the 
adjustment  of  particular  average  losses. 

Expenses  of         876.  Besides  the  cost  of  necessary  repairs,  there  are  other 

endeavouring  ,  _  i        i.         r 

to  procure  expenditures  which  may  be  recoverable  from  the  underwriter, 
captured  ship,  Thus,  as  capture  or  hostile  seizure,  primd,  facie,  dissolves 
underwriter  ^^  Contract  of  affreightment,  or  at  all  events  suspends  it  for 
a  time  {p),  the  wages,  provisions  and  other  expenses  of  the 
master  and  crew  in  endeavouring  to  procure  a  restoration  of 
the  captured  ship  or  the  detained  cargo,  such  expenses  not 
being  comprised  within  those  ordinary  services  of  the  voyage 
which  are  payable  out  of  the  freight,  give  the  assured  a  claim 
either  against  the  underwriter  on  ship  or  on  cargo,  according 
as  the  ship  alone  or  the  cargo  alone  is  the  sole  cause  of  seizure 

[n)  See  per  Lord  Ellenborough  in  ing  clause. 
Livie  V.  Janson  (1810),  12  East,  at  (o)  There  is  an   express   rule  of 

p.  65S.    His  Lordship  also  suggests  the  Association  of  Average  Adjusters 

that    such    expenditures,   especially  to  this  effect.     See  Appendix  B. 
■when  followed  hy  a  total  loss,  might  [p)  The  Hiram  (1800),  3  0.  Rob. 

more  properly  be  claimed  indepen-  180  ;    Liddard  v.  Lopes  (1809),  10 

dently  under  the  suing  and  labour-  East,  626. 
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and  detention.     Where  the  services  of  the  master  and  crew    Sect.  876. 
are  thus  given  for  the  joint  benefit  of  both  ship  and  cargo, 
as  they  are  when  both   are  the   subject  of  detention,  the 
expense  should  be  borne  by  both  [q). 

But  an  embargo,  detention,  or  arrest  of  princes,  does  not  Expeuses  in- 

•1  1  T       T      ■  n      1  currel  during 

necessarily  work  a  dissolution  oi  the  contract  of  affreight-  detejition  by 
ment  (r) :  the  shipowner,  therefore,  owes  all  the  services  ^^t  TSiar^r 
of  his  crew  during  this  period  to  the  freighter,  and  their  '"'.*''®  ""'^®''" 

,  o  '  writers,  nor 

wages  and  provisions  during  the  detention  are  a  charge  upon  daring  delay 
the  freight,  an  ordinary  expense  of  the  voyage,  which  the 
shipowner  cannot  recover  against  his  underwriters  (s) . 

Upon  the  same  principle  it  is  that  the  wages  and  provisions 
of  the  crew  during  the  ship's  detention  in  a  port  of  distress  for 
repairs  are  not  recoverable  from  the  underwriter  as  an  average 
loss,  but  must  be  borne  by  the  shipowner  as  one  of  the  neces- 
sary expenses  of  earning  freight  {t). 

The  principle  of  all  these  cases  is  thus  shortly  and  clearly  Principle  of 

,       _  .  «  t*!^  oases. 

expressed  by  JBenecke :  The  owner  owes  the  services  of  the 
crew  to  the  freighter  and  to  the  ship  herself  during  the  whole 
voyage,  and  consequently  also  during  the  time  of  repairs  or 
detention,  which  forms  part  of  the  voyage,  and  he  cannot  call 
upon  the  underwriter  for  expenses  which  are  foreign  to  his 
(the  underwriter's)  contract  "  (^(). 

877.  As  to  goods,  the  underwriter  thereon  is  not  responsible,  Losses  on 
under  the  common  form  of  policy,  for  loss  the  merchant  may  Underwriter 
incur  by  having   to  pay  the  same  freight  on  sea-damaged  notUable 
goods  arriving  in  bulk  at  their  port  of  destination,  as  he  would  chant's  loss  in 
have  had  to  pay  had  they  arrived  there  sound  («).     Nor  can  fuu'freighton 

(q)  Araould  (2nd  ed.  p.  870)  said  (1814),  2  M.  &  S.  278. 
this  was  a  case  for  general  average  (t)  Lateward  i^.  Curling  (1776),  1 

contribution;  but  this  is  doubtful.  Park,   Ins.   288;  Fletcher  v.  Poole 

(>•)    Hadley    u.    Clarke   (1799),   8  {1769),  ibid.  115. 
T.  E.  269.  («)  Benecke,  Pr.  of  Indem.  463. 

(s)  As  to  ship,  see  Eden  v.  Poole  These    oisea    have,    bowever,   been 

(1785),  1  Park,  Ins.  117;  Eobertson  otherwise  explained.     See  Field  S.S. 

v.  Ewer  (1786),  1  T.  E.   127.     As  Co.  v.  Burr,   [1898]  1  Q.  B.  821  ; 

to  freight,  see  Sharp  v.  Gladstone  [1899]  1  Q.  B.  579  (C.  A). 
(1805),  7  East,  33 ;  Everth  v.  Smith  (a;)  Baillie  v.  Moudigliani  (1785), 
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Sect.  877. 


goods  arriving 
in  bulk. 

Or  pro  ratA 
freight. 

LosB  on  sale 
of  goods  to 
repair  ship. 


Expenses  of 
damaged 


Partial  losses 
on  freight. 


he  be  charged  with  pro  ratA  freight  which  the  merchant  may 
have  had  to  pay  the  shipowners  (after  capture  of  ship  and 
cargo  and  subsequent  restitution  of  the  proceeds  of  the  goods) 
in  respect  of  that  part  of  the  voyage  performed  before  the 
capture  (y). 

Where  goods  are  necessarily  sold  by  the  master  in  a  port 
of  distress  to  defray  the  expenses  of  repairing  the  ship,  the 
loss  sustained  from  the  sale  by  the  shipper  of  the  goods  may 
be  recovered  by  him  against  the  owner  of  .the  ship,  but  can- 
not be  claimed  as  an  average  loss  from  the  underwriter  on 
goods  (z). 

The  expenses  incident  to  the  sale  by  auction  of  sea-damaged 
goods  are,  as  we  shall  see  in  treating  of  adjustment,  added  to 
the  average  loss  payable  by  the  underwriters  on  goods  (a). 

878.  As  Stevens  remarks,  the  word  "  average "  is  very 
inapplicable  to  claims  for  partial  losses  on  freight,  which,  in 
fact,  can  only  arise  from  one  cause,  viz.,  a  total  loss  on  part 
of  freight  [b). 

It  seems  in  this  country  that  a  claim  in  respect  of  partial 
loss  on  freight  can  only  be  made  good  when  either,  1st,  only 
part  of  the  full  intended  cargo  out  of  which  the  freight  was 
expected  to  arise  was  on  board,  or  contracted  for  at  the  time 
of  loss  (c) ;  2nd,  when  some  separable  part  of  the  whole  cargo 
[i.e.,  separately  valued  or  insured  by  the  policy  {d) )  goes  in 
bulk  to  the  bottom  of  the  sea,  or  is  otherwise  totally  destroyed 
by  a  peril  insured  against  (e).     In  both  these  cases  there 


1  Park,  117  ;  1  Phillips,  s.  U40.  As 
to  polioies  on  "  contingency  freight," 
see  ante,  §5  232,  811. 

iy)  BaiUie  v.  Moudigliani  (1785), 
1  Park,  116  ;  Abbott  on  Shipping, 
721,  14th  ed.  See  also  per  Story,  J., 
as  cited  1  Phillips,  o.  1138.  PhilKps 
himself  takes  a  different  view. 

(z)  Po-well  V.  Gudgeon  (1816),  5 
M.  &  S.  431  ;  Sarquy  i/.  Hobson 
(1823),  2  B.  &  Or.  7  ;  3  Dowl.  &  Ey. 
192  ;  S.  0.,  4  Bing.  131 ;  12  Moore, 
474 ;    Duncan  v.  Benson  (1847),   1 


Exoh.  637 ;  Benson  v.  Duncan  (1849), 
3  Exoh.  655 ;   1  PhiUips,  a.  1139. 

(a)  See  post,  §  1019. 

(/()  Stevens,  Av.  174 ;  Brockelbank 
V.  Sugrue  (1831),  1  Moo.  &  Rob.  102. 

{e)  Forbes  v.  Aspinall  (1811),  13 
East,  323 ;  Forbes  v.  Cowie  (1808), 
1  Camp.  520. 

{d)  Ealli  ti.  Jansou  (1856)  (in  error), 
6  E.  &  B.  422 ;  26  L.  J.  Q.  B.  300. 

(«)  See  The  Merchant  Shipping 
Oo.  V.  Armitage  (1873),  L.  E.  9 
Q.  B.  99  (Ex.  Oh.) ;  Stevens,  Av.  174. 
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is  a  clear  total  loss  of  part,  or  partial  loss,  of  freight,  wMoh    Sect.  878. 
must  be  adjusted  by  the  underwriter  in  the  mode  hereafter  to 
be  indicated. 

A  third  case,  it  seems,  may  arise.  If  a  ship,  with  a  full 
cargo  on  board,  is  so  damaged  that  she  can  only  be  so  far 
repaired  at  the  port  of  distress  as  to  take  on  part  of  the  cargo, 
and  the  residue  is  thereupon  necessarily  and  justifiably  sold, 
it  has  been  intimated  that  there  may  be  a  total  loss  on  that 
part  of  the  freight  which  the  ship  is  thus  incapacitated  from 
earning  (/). 

879.  In  the  following  case,  however,  it  was  decided  that,  Loss  of  freight 
where  the  ship  can  be  so  repaired  as  to  take  on  all  the  cargo,  c^-S^iustifi- 
even  a  justifiable  sale  by  the  master  of  part  of  the  cargo  at  aWyeoidby 

■^  ''  master,  is  not 

an  intermediate  port,  whereby  the  freight  of  such  part  was  an  average  on 
lost  to  the  shipowners,  did  not  give  them  a  claim  against  the  writers  on 
underwriters  on  freight,  as  the  loss  was  not  due  to  any  peril  ^''^'^^'• 

.      ,  ^  ^  Mordyw. 

insured  against.  Jones. 

A  ship,  the  freight  of  which  was  insured  for  a  voyage  "from 
Kingston,  in  Jamaica,  to  Liverpool,"  sailed  from  Kingston 
with  a  full  cargo  of  cotton,  coffee,  and  other  colonial  produce ; 
but  soon  afterwards,  from  the  starting  of  a  plank  in  violent 
weather,  was  forced  to  put  back,  and,  for  the  purposes  of 
repair,  to  unload  the  whole  of  her  cargo.  After  the  ship  was 
repaired  it  was  found  that  part  of  the  cargo  had  been  so  wetted 
by  sea  water,  in  consequence  of  the  starting  of  the  plank,  that 
it  could  not  be  re-shipped  without  danger  from  ignition  to  the 
ship  and  the  rest  of  the  cargo,  except  after  a  process  of  wash- 
ing with  fresh  water  and  drying  in  the  sun,  which  would  have 
detained  the  vessel  six  weeks,  and  been  attended  with  expense 
equal  to  the  freight.  Under  these  circumstances,  the  master, 
acting  as  a  prudent  man  would,  if  uninsured,  sold  the 
damaged  goods,  with  the  approval  of  the  shippers  (who,  how- 
ever, refused  to  interfere)  ;  and,  finding  he  could  not  obtain 
other  goods  to  complete  his  cargo  in  reasonable  time,  and 

(/)  Per  Manle,  J.,  in  Moss  v.  Smith  (1845),  9  0.  B.  104. 
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Sect.  879.  being  pressed  by  the  shippers  of  the  rest  to  proceed,  he  sailed 
for  Liverpool  with  the  net  proceeds  of  the  damaged  goods, 
w  hich  he  paid  over  to  the  parties  interested,  without  retaining 
freight.  The  shijiowner  claimed  from  the  underwriters  a 
total  loss  of  freight  on  the  goods  so  sold.  The  Court  of 
King's  Bench  held  that  the  underwriter  on  freight  was  not 
liable,  because  the  loss  was  due  lather  to  the  prudent  conduct 
of  the  captain  than  to  any  peril  insured  against  {g). 

Another  case  in  which  the  'CDnduct  of  the  captain,  or  of  his 
owners,  was  held  to  be  the  cause  of  a  loss  of  freight,  rather 
than  any  peril  in.sured  against,  was  recently  decided  in  the 
House  of  Lords.  The  owners  of  the  S.S.  "Ramleh"  chartered 
her  for  a  lump  sum  of  3,000/.  for  a  voyage  from  the  Eiver 
Plate  to  Liverpool,  and  effected  an  insurance  on  "  3,000/. 
freight  chartered,  or  as  if  chartered,  &c."  There  was  a  cesser 
clause  in  the  charter-party  providing  that  the  charterer's  lia- 
bility should  cease  upon  shipment  of  the  cargo,  but  that  the 
vessel  should  have  a  lien  thereon  for  all  freight.  The  captain 
signed  bills  of  lading,  by  which  the  goods  mentioned  in  each 
bill  of  lading  were  made  deliverable  to  the  consignees  thereof 
upon  payment  only  of  the  bill  of  lading  freight  in  respect  of 
those  goods ;  so  that  there  was  no  general  lien  for  the  whole 
of  the  lump  freight.  Part  of  the  cargo  was  lost  by  a  peril  of 
the  sea,  owing  to  the  loss  whereof  the  amount  of  the  biUs  of 
lading  freight  received  by  the  plaintiffs  upon  the  cargo 
delivered  was  less  than  that  of  the  chartered  freight  by  645/. 
It  was  held  that  such  loss  was  not  due  to  the  peril  of  the  sea, 
but  to  the  fact  that  the  form  in  which  the  plaintiffs  had  taken 


(jr)  Mordy  v.  Jones  (1825),  4  B.  &  considerations  to   be  the  ratio  deci- 

Cr.   394 ;    6   D.   &   Ryl.  479.     The  dendi  of  the  case,  have  disputed  the 

Court  appears  to  have  been  iuflueaced  decision  itself  ;  but  Mr.  M^/olaohlan 

by  the  mischief  that  might  arise  if  (6th  ed.  p.  803)  gives  the  true  ex- 

by  a  contrary  decision  they  were  to  planation,  and  cites  Moss  v.  Smith 

hold  out  a  temptation  to  masters  to  (1845),  9  C.  B.  94  ;  and  Philpott  v. 

sail  away  instead  of  stopping  until  Swann  (1861),  11  C.  B.  N.  S.  270; 

the    goods    could    be    re-shipped.  30  L.  J.  C.  P.  358,  in  confirmation 

Amould  (2nd  ed.  p.  978)  and  Phillips  of  his  Tievf,  and  also  as  decisions  to 

(toI.   i.   8.    1142),   conceiving   such  a  similar  efEeot. 
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the  bills  of  lading  had  not  preserved  to  them  their  lien  over    Sect.  879. 
the  whole  cargo  for  the  chartered  freight  {h). 

Where  only  freight  pro  rata  is  earned,  the  loss  on  freight  Loss  where 
in  the  United  States  is  adjusted   as  a  salvage  loss,  i.e.,  the  freight 
underwriter  pays  the  whole  amount  of  the  insurance,  deduct-  ®^™®^- 
ing  the  ^ro  rata  freight  («). 

880.  When  a  ship   has   put  into  a  port  of   distress  for  Expenses  of 
repairs,  and  to  that  end  the  cargo  is  obliged  to  be  unloaded,  and  fo^^'afd- 
the  charges  of  unshipping  and  re-shipping  the  cargo  will  fall  ^"&  <=*''&<'■ 
upon  different  persons  according  to  circumstances  {k).    Where 
a  ship  was  detained,  and  her  homeward  cargo  unloaded,  under 
embargo  of  the  foreign  government  in  whose  port  she  was 
preparing  for  her  homeward  voyage,  it  was  held  that  the 
expenses  of  re-shipping  this  cargo,  after  tbe  embargo  was 
taken  off,  whereby  she  was  ultimately  enabled  to  earn  freight, 
ought  to  be  deducted  from  the  freight  earned  before  paying 
it  over  to  the  underwriters  on  freight  who  had  paid  for  a 
total  loss  {I).     The  charges  of  wages  and  provisions,  however.  Wages  and 
incident  to  such  detention  or  to  a  delay  for  repairs,  seem  to  be  during  deten- 
no  more  chargeable  on  the  underwriter  on  freight  than  on  the      "' 
underwriter  on  ship,  and  for  the  same  reason  {m). 

It  has  been  decided  in  this  country,  that  if  a  ship  ulti-  Freight  on 
mately  earn  freight,  though  not  that  intended  for  her,  the  cargo, 
expenses  of  a  delay  or  detention  in  the  course  of  the  voyage, 
by  reason  of  some  of  the  perils  insured  against,  as  for  repairs, 
by  being  icebound,  &c.,  do  not  constitute  a  claim  for  an 

[h)  Williams  u.  Canton  Ins.  Office,  {t)  Sharp  v.  Gladstone   (1805),   7 

[1901]  A.  C.  462 ;  8.   C,  suh  nom.  East,   24.     In  this  case,   however, 

Brankelow  S.S.  Co.  o.  Canton  Ins.  there  had  been  an  abandonment. 

Office,  [1899]  2  Q.  B.  178  (C.  A.).  (m)  The  contrary  was  supposed  to 

(j)  Coolidge    V.    Gloucester   Mar.  have  been  intimated  by  Buller,  J., 

Ins.  Co.  (1819),   15  Mass.  R.  341 ;  in  Eden   i/.   Poole,   as  reported  by 

2  Phillips,  8.  1440.     But  see  Price  v.  Park  on  Insurance;  but  the  report 

Maritime  Ins.  Co.    (1900),   6   Com.  was  found  incorrect  by  Mr.  East,  as 

Cas.  332  ;  [1901]  2  K.  B.  412  (C.  A.),  stated  by  him  in  a  note  to  Sharp  v. 

where  the  insurance  was  by  a  pledgee.  Gladstone  (1805),  7  East,  at  p.  32. 

(A)  See  chapter  on  "General  Aver-  See  also  Everth  v.  Smith  (1814),  2 
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Sect.  880.  average  loss  against  the  underwriters  on  freight  («) :  but  the 
expenses  of  putting  such  substituted  cargo  on  board  at  a  port 
of  distress,  are  to  be  deducted  from  the  freight  paid  over  as 
salvage  to  the  underwriters  on  freight  who  have  adjusted  as 
for  a  total  loss  (o). 

Whether  it  is  the  duty  of  the  master,  in  case  of  damage  to 
the  cargo,  to  incur  expense  in  drying  it  or  otherwise  restoring 
it  to  a  transportable  condition,  must  depend  on  circumstances: 
wherever  these  are  such  as  to  justify  the  master  in  what  he 
has  done  the  underwriters  ought,  on  principle,  to  be  bound  by 
his  proceedings  {p). 

Extra  charges      881.  Where  the  Original  ship  is  lost  or  disabled,  and  the 
transhipment   goods  are  sent  on  by  the  master  in  a  substituted  ship,  for  the 
where  ori  i-     ^^enefit  of  the  Owner  of  the  goods,  the  extra  expenses  of  tran- 
nal  ship  is       shipment,  beyond  the  cost  of  the  original  freight,  may  perhaps 
be  thrown  on  the  underwriters  on  the  goods ;  if,  however, 
they  were  sent  on  for  the  sole  purpose  of  earning  freight, 
these  expenses  should,  on  principle,  be  borne  by  the  under- 
writer on  freight  {q).     If  the  expenses  were  incurred  for  the 
common  benefit  of  both  cargo  and  freight,  both  should  be 
charged  therewith  (r). 

With  regard  to  profits,  it  has  been  held  in  the  United 
States,  that  when  the  goods,  out  of  which  the  profits  are  to 
arise,  arrive  sea-damaged,  or  a  part  of  them  is  totally  lost, 
this  is  pro  tanto  a  partial  loss  on  the  profits,  and  to  be 
adjusted  accordingly  {s)  ;  and  the  same  has  been  there  held 
where  part  of  the  goods  have  been  necessarily  sold  if). 


Partial  loss 
on  profits. 


(«)  Brockelbank  v.  Sugrue  (1831), 
1  Moo.  &  Rob.  102.  See  S.  P.,  as 
to  salvage,  loss  of  freight,  Everth  v. 
Smith  (1814),  2  M.  &  S.  278. 

(o)  Barclay  v.  Stirling  (1816),  5 
M.  &  S.  6.  See  Sharp  v.  Gladstone 
(1805),  7  East,  24. 

{p)  2  Phillips,  Ins.  s.  1452;  Notara 
V.  Henderson  (1870),  L.  R.  5  Q.  B. 
346 ;  (1872),  7  Q.  B.  225. 

(q)  Kidston  v.  Empire  Ins.  Co. 
(1866),  L.  R.  1  C.  P.  535 ;  2  C.  P. 


357.  So  in  the  United  States,  Saltus 
V.  Ocean  Ins.  Co.  (1815),  12  Johnson, 
R.  107;  Sohieffelin  v.  New  York 
Ins.  Co.  (1812),  9  iUd.  21 ;  2  PhUlips, 
Ins.  8.  1438. 

(r)  Rose  v.  Bank  of  Australasia, 
[1894]  A.  C.  687. 

(s)  Loomis  V.  Shaw  (1800),  2 
Johnson,  Gas.  36. 

(<)  Wain  V.  Thompson  (1812),  9 
Serg.  &  Rawle,  115. 
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Sinking  and  Burning    891 
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To  be  Free  of  Particular 
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902 


To  he  Free  of  Seizure, 

&o 903—905 


882.  Before  proceeding  to  consider  more  at  large  the 
subjects  of  general  and  particular  average,  total  and  partial 
losses,  and  the  doctrine  of  adjustment,  we  will  advert  to 
certain  risks  and  losses  which  are  excepted  from  the  policy 
either  by  the  common  memorandum,  or  by  other  express 
stipulations  of  less  frequent  occurrence. 

Amongst  the  commodities  which  are  the  subjects  of  marine  Of  the  com- 
insurance,  it  is  obvious  that  there  are  many  which  are  liable  randum. 
to  be  deteriorated  in  a  much   greater   degree  than   others  Reasons  for 
by  the  effect  of   the  perils  insured  against,  e.g.,  the  same  tion. 
quantity  of  sea  water  will  damage  one  article  50  per  cent., 
and  another  only  10  per  cent.  ;  a  month's  delay  will  hardly 
affect   one   description   of    goods,   and   may   entirely  spoil 
another. 

There  are,  also,  many  articles  of  a  perishable  nature  with 
regard  to  which  it  is  very  difficult  to  discover  how  far  their 
deterioration  is  owing  to  the  direct  operation  of  the  perils  of 
the  seas,  for  which  the  underwriter  would,  primd  facie,  be 
liable,  and  how  far  to  that  inherent  decay  and  internal 
decomposition,  for  the  effect  of  which  he  is  not  responsible. 

In  order  to  avoid  the  difficulty  of  adjusting  the  rate  of 
premium  on  such  commodities  to  the  risk  incurred  on  them, 
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and  to  escape  being  harassed  with  claims  for  partial  losses 
alleged  to  have  arisen  from  the  perils  insured  against,  hut 
■which  may  really  be  owing  in  great  part  to  the  inherent  vice 
of  the  commodity  itself,  the  underwriters  in  almost  all 
countries  where  the  practice  of  marine  insurance  prevails, 
have  introduced  clauses  into  the  policy  by  which  they 
stipulate  that  upon  certain  enumerated  articles  of  the  most 
perishable  nature,  and  of  very  frequent  import  and  export, 
they  will  not  be  liable  for  any  amount  of  sea  damage 
(average)  short  of  total  loss ;  upon  others  less  perishable, 
that  they  will  not  be  liable  unless  the  damage  amounts  to 
a  certain  percentage  on  their  prime  cost  or  value  in  the 
policy  (a). 

The  policies  of  all  mercantile  states  contain  stipulations, 
introduced  with  this  object,  which  vary  greatly  both  in 
respect  of  the  articles  enumerated  and  the  amount  of  per- 
centage at  which  the  liability  of  the  underwriter  commences. 
The  stipulation  in  use  in  this  country  (which  was  first  intro- 
duced about  the  year  1749  {b) ),  is  generally  called  the 
common  memorandum,  and  the  articles  enumerated  in  it 
are  called  memorandum  articles.  The  form  given  in  the 
First  Schedule  to  the  Marine  Insm'ance  Act  (which  is  that 
of  a  Lloyd's  policy)  is  as  follows : — 

N.B. — Com,  fish,  salt,  fruit,  flour,  and  seed  are 
warranted  free  from  average,  unless  general,  or  the  ship 
be  stranded — sugar,  tobacco,  hemp,  flax,  hides  and  skins 
are  warranted  free  from  average,  under  five  pounds  per 
cent.,  and  all  other  goods,  also  the  ship  (c)  and  freight, 
are  warranted  free  from  average,  under  three-  pounds  per 
cent,  unless  general,  or  the  ship  be  stranded  {d). 


(a)  See  the  judgment  of  Lord 
Alvanley  in  Dyson  v.  Eowcroft 
(1803),  3  B.  &  P.  476  ;  Beneoke,  Pr. 
of  Indem.  464,  465 ;  Stevens,  Av. 
219  ;  4  Boulay-Paty,  Droit  Mar.  87. 

(i)  1  Magens,  10.  See  also  Boy- 
field  V.  Brown  (1737),  2  Str.  1065. 

(c)  The  "  Janson "  Clause  (see 
Owen's    Clauses,   3rd   ed,    p.    125) 


throws  the  initial  Zl.  per  cent.,  in 
the  case  of  particular  average  on 
ship,  on  the  owners,  who  are  further 
made  to  agree  to  remain  uninsured 
for  such  Zl.  per  cent,  on  the  whole 
value  of  the  vessel.  The  clause 
applies  whether  or  not  the  ship  be 
stranded,  sunk,  or  burnt. 

(rf)  The  words  "sunk  or  burnt" 
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883.  The  language  of  this  stipulation  is  evidently  very    Sect.  883. 
ambiguous,  and  a  great  variety  of  questions  have  arisen  as  to  Construction 
its  construction.    The  first  question  is,  what  is  included  under  mo*n  me^- 
the  words  by  which  the  enumerated  articles  are  described  in  '"^'i^^"'- 
the  first  and  second  clauses  ?     As  to  this  it  has  been  decided  articles* are 
in  this  country  that  the  word  corn  includes  malt  (e),  peas  and  ^''l"'!^'^- 
beans  (/'),  but  not  rice  (g) ;  and  that  the  word  salt  does  not 

include  saltpetre  (h). 

In  the  United  States  it  has  been  decided  that  hides  and 
skins  do  not  include  furs  («),  and  that  the  specification  of  one 
description  of  an  enumerated  article,  as  dried  fish,  excludes 
all  other  descriptions  of  the  same,  as  pickled  fish  (Jc) ;  so, 
also,  where  the  word  roots  was  among  the  enumerated  articles, 
it  was  held  not  to  include  sarsaparilla,  because  not  liable  to 
decay  by  sea  damage  (/). 

884.  The  next  question  is  as  to  the  meaning  of  the  words  2.  Meaning 
"warranted  free  from  average;  "  the  ambiguity  here  chiefly  "-Hrarranted 

arises  from  the  use  of  the  word  average  (m),  as  to  the  various  ^^^^'^o'^ 

"     \    /'  average. 

meanings  of  which  we  shall  have  more  to  say  elsewhere.  As 
here  used  it  means  partial  loss  by  perils  insured  against,  and 
the  purport  therefore  of  the  words  "  warranted  free  from 

have  within  recent  years  been  fre-  Esp.  633. 

quently  added   (see  The   Glenlivet,  (/)  Mason     v.     Skurray     (1780), 

[1893]  P.  at  p.  168) ;  also  words  ex-  1  Marshall,  Ins.  225 ;  1  Park,  245, 

tending  the  liability  of  the  under-  253. 

writer  in  case  of  collision.     The  In-  (^)  Soott  v.   BourdiUon   (1806),   2 

stitute  Clauses  are  noticed  infra,  and  B.  &  P.  N.  R.  213. 

will  be  found  in  Appendix  B.     The  (A)  Journu  v.  Bourdieu  (1787),   1 

punctuation    of    the    memorandum  Marshall,  Ins.  224 ;   1  Park,  245. 

varies,  and  in  many  of  its  forms  is  (i)  Astor  v.  Union  Ins.  Co.  (1827), 

open  to  criticism.     It  is  clearly  the  7  Cowen,  R.  202 ;  BakeweU  v.  United 

intention  of  all  parties  that  the  ex-  Ins.  Co.  (1801),  2  Johns.  Cas.  246 ; 

ception  "unless  general,  &o."  shall  PhOlips,  s.  1764. 

apply  not  only  to  the  3^.  per  cent.,  {k)  Baker    v.    Ludlow    (1801),    2 

but  also  to  the  51.  per  cent,  articles.  Johns.  Cas.  289 ;  Phillips,  s.  1764. 

There  should  oJ)viously  be  no  comma  (Z)  Coit  v.  Colonial  Ins.  Co.  (1811), 

before    "under    51.    per    cent."    or  7  Johns.  R.  385. 

before  "  under  SI.  per  cent."     After  (m)  For  a  learned  discussion  as  to 

"under  SI.  per  cent."  there  should  the  origin  and  meaning  of  this  word, 

be  a  comma.  see  6th  ed.  of  this  work,  pp.  919 — 

(«)  Moody  V.    Surridge   (1794),  2  926. 

3z2 
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Sect.  884.  average,"  is  that  the  underwriter,  as  to  the  articles  first 
emimerated,  stipulates  to  be  free  from  liahility  for  any  extent 
of  deterioration  which  does  not  amount  to  a  total  loss.  And 
as  to  the  articles  subsequently  enumerated,  he  makes  the  same 
stipulation  as  to  all  damage  which  does  not  amount  to  5  per 
cent,  or  3  per  cent,  of  their  prime  cost,  or  insured  value  ;  it 
being  understood  in  both  cases  that,  if  the  losa  do  amount  to 
the  agreed  percentage,  he  engages  to  pay  the  full  amount  (w). 
In  point  of  fact,  therefore,  an  insurance  upon  the  articles 
warranted  free  from  average  in  clause  (1),  is  equivalent  to  an 
insurance  against  their  total  loss  only,  actual  or  construc- 
tive (c). 


885.  The  next  question  is  as  to  the  meaning  of  the  words 
"unless  "unless  general."     It  was  on  one  occasion  contended,  tliat 

genera .  these  words  amounted  to  a  condition  that  if  a  general  average 

loss  took  place,  then  the  underwriters  were  liable  for  partial 
loss  also ;  but  this,  as  might  have  been  expected,  was  held 
not  to  be  so,  and  it  was  decided  that  the  true  construction  of 
the  words  "  warranted  free  from  average  unless  general " 
was  that  the  underwriter  is  exempted-  by  the  memorandum 
from  liability  for  anything  less  than  a  total  loss,  except  it 
be  of  the  nature  of  general  average ;  but  that  for  general 
average  losses  he  is  in  all  cases  liable  (p).  And  the  warranty 
against  particular  average-does  not  preclude  an  assured  who 
has  incurred  expenses  in  order  to  prevent  a  total  loss,  from 
recovering  the  amount  thereof,  as  particular  charges,  under 
the  sue  and  labour  clause  {q).  Accordingly,  it  is  one  of  the 
Eules  for  Construction  of  Policy  that  the  term  "average 
unless  general"  means  a  partial  loss  of  the  subject-matter 

(«)  Per  Lord  Alvanley  in  Dyson  v.  M.  L.  0.  327. 

Roworoft  (1803),  3  B.  &  P.  476.  {p)  WHaonv.  Smith  (1764),  3 Burr. 

(o)  Adams  v.  MoKenzie  (1863),  32  1550  ;  Price  v.  The  Al  Ships  SmaU 

L.   J.   0.   P.   92.     The  insurer  is,  Damage  Assoc.  (1889),  22  Q.  B.  D. 

however,  liable  for  salvage  charges,  680. 

which  it  appears  are  not  covered  by  ({)  Kidston  v.  Empire  Marine  Ins. 

a  "total  loss  only"   policy.      See  Co.  (1866),  L.  R.  1  O.P.  535  ;  2  0.  P. 

Mar.  Ins.  Act,  s.  76  (2),  ante,  ^  871 ;  367. 
Dixon  -i/.  Whit-worth  (1880),  4  Asp. 
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insured  other  than  a   general   average  loss,  and  does  not    Sect.  885. 
include  "  particular  charges  "  (r). 

886.  Next,  as  to  the  words  "  or  the  ship  be  stranded,"  it  *•  Meaning 
has  been  decided  that  if  the  ship  be  stranded,  the  under-  "ortblsMp 
writers  are  liable  for  partial  losses,  though  the  damage  or  ''^^t^anded." 
deterioration  in  respect  of  which  the  claim  is  made  be  shown  to  these  words 
to  have  proceeded,  not  from  the  stranding  itself,  but  from  sho^^that^^ 
some  other  peril ;  thus,  in  the  leading  case  of   Burnett  v.  f^^  ^°^^  *™^® 
Kensington,  the  facts  were,  that  the  ship,  having  sprung  a  stranding, 
leak  by  striking  on  a  rock,  was  making  so  much  water,  that 
the  captain,  for  the  general  safety,  was  obliged  to  run  her 
on  shore ; — the  cargo,  which  was  fruit,  "  warranted  free  of 
average,"  was  greatly  damaged,  but  it  was  expressly  found 
that  the  whole  damage  was  caused  by  the  leak,  and  none  by 
the  subsequent  stranding — the  Court,  after  two  arguments 
and  the  most  mature  deliberation,  held  the   underwriters 
liable  for  the  average  loss  on  the  cai'go,  notwithstanding  the 
memorandum  (s).      The  reason  that  mainly  influenced  the 
Court  in  their  decision  was  that,  by  determining  that  the 
assured  could  only  recover  for  loss  occasioned  by  the  stranding, 
they  would  let  in  all  the  doubt  and  difficulty  as  to  the  causes 
of  the  loss,  which  the  introduction  of  the  exception  "  unless 
stranded  "  into  the  memorandum  was  intended  to  remove  {t). 

{r)  Mar.  Ins.  Act,  Sohed.  T.  r.  13.  A  clause  in  general  use  provides  as 

See  also  sect.  76  (2)  of  the  Act,  ante,  follows  :^"  Warranted    free    from 

{  871.  particular  average  under  3  per  cent., 

(j)  Burnett  v.  Kensington  (1797),  but   nevertheless   when    the   vessel 

7  T.  R.  210 ;  confirming  CantiUon  shall  have  been  stranded,  sunk,  on 

V.  London  Ass.  Co.  (1754),  cited  3  fire,  or  in  collision  with  any  other 

Burr.  1553,  and  Bowring  v.  Elmslie  ship  or  vessel,  underwriters  shall  pay 

(1790),  cited  7  T.  R.  215,  and  over-  the  damage  occasioned  thereby."     It 

ruling,  as  to  this  point,  Wilson  f.  is  submitted  that  where  such  a  clause 

Smith   (1764),   3  Burr.    1550.      In  is  attached  to  a,  policy  which  also 

America,  see  London  Assurance  v.  contains  tbe  common  memorandum, 

Companiia  de  Moagens  (1897),   167  effect  would  be  given  to  the  final 

U.  S.  149.  words  by  limiting  the  underwriters' 

(t)  See  per  Grose,  J.,  7  T.  R.  224  ;  liability   in    accordance    therewith, 

and  cf.  Nesbitt  v.  Lushington  (1792),  notwithstanding  the  decision  in  Bur- 

4  T.  E.  783 ;  and  Thames,  &c.  Ins.  nett  v.  Kensington. 
Co.  V.  Pitts,  [1893]  1   Q.  B.   476. 
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Sect.  886. 

Though  the 
stranding 
take  place  in 
one  part  of 
the  voyage, 
and  the  aver- 
age loss  in 
another,  still 
the  under- 
writer is 
liable. 


Provided  the 
goods  be  still 
at  risk,  and 
on  board  the 
ship. 


In  this  case  of  Burnett  v.  Kensington,  it  will  be  observed 
that  the  stranding,  though  subsequent  in  point  of  time,  was 
yet  in  some  degree  connected  with,  in  fact  was  necessitated 
by,  the  very  peril  that  caused  the  damage  to  the  cargo  :  it  has 
been  made  a  question  in  the  United  States,  whether  the  under- 
writer is  liable,  if  the  stranding  take  place  in  one  part  of  the 
voyage,  and  the  cargo  be  not  damaged  until  a  subsequent 
part  of  it,  by  a  cause  wholly  unconnected  with  the  stranding  (m)  . 
This,  however,  is  a  point  on  which  it  is  apprehended  that  no 
doubt  can  be  entertained  in  English  law,  it  being  distinctly 
admitted  by  Grose,  J.,  as  a  consequence  clearly  following 
from  the  decision  of  the  Court  in  Burnett  v.  Kensington, 
"  that,  if  a  ship  be  stranded  and  the  cargo  suffers  no  damage 
whatever,  and  afterwards  the  ship  meets  with  bad  weather, 
and  the  cargo  sustains  an  average  loss  of  90  per  cent.,  the 
underwriters  are  answerable  for  the  whole  of  that  average 
loss,"  though  no  part  may  have  happened  in  consequence  of 
the  previous  stranding  («). 

887.  Where,  however,  the  stranding  takes  place  after  the 
memorandum  articles  have  ceased  to  be  at  risk  (as  where  they 
were  landed  and  sold  at  Rio  in  the  course  of  the  voyage,  and 
the  stranding  took  place  off  Bordeaux,  the  port  of  destina- 
tion), this  does  not  render  the  underwriter  liable  for  an 
average  loss  sustained  by  them  in  the  course  of  the  voyage, 
for  the  stranding  contemplated  by  the  memorandum  must  be 
one  which  takes  place  after  the  adventure  on  the  memorandum 
articles  has  commenced,  and  before  it  has  terminated  (y) . 
Moreover,  the  goods  must  be  on  board  the  ship  at  the  time  of 
the  stranding  (s). 

Effect  is  given  to  these  decisions  by  rule  14  of  the  Eules 
for  Construction  of  Policy  contained  in  the  First  Schedule 
to  the  Marine  Insurance  Act,  which  states  that  "  where  the 


(m)  2Phimps,  Ins.  s.  1761. 

(«)  Per  Grose,  J.,  in  Burnett  v. 
Kensington  (1797),  7  T.  R.  223,  224. 

(y)  Roux  V.  Salvador  (1835),  1 
Bing.  N.  C.  536  ;  (1836),  3  ibid.  266  ; 


Thames,  &o.  Ins.  Co.  v.  Pitts,  [1893] 
1  Q.  B.  476 ;  The  Alsaoe  Lorraine, 
[1893]  P.  209. 

(z)  Thames,    &o.    ».    Pitts;    The 
Alsaoe  Lorraine,  uH  supra. 
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ship  has  stranded  the  insurer  is  liable  for  the  excepted  losses    Sect.  887. 
although  the  loss  is  not  attributable  to  the  stranding,  pro- 
vided that  when   the   stranding   takes  place  the  risk  has 
attached  and,  if  the  policy  be  on  goods,  that  the  damaged 
goods  are  on  board." 

It  has  also  been  decided,  that  the  words  "  or  the  ship  be  Stranding  of 

,.-,,  1      •      1  n  a  lighter  is 

stranded      are  exclusively  confined  to  the  stranding  of  the  not  witHu  the 
ship,  and  that  the  stranding  of  a  lighter,  in  which  goods  are  ^^'^^  '°°' 
being  conveyed  from  the  ship  to  shore,  is  not  within  the 
exception  {a) . 

The  meaning  of  the  memorandum,  therefore,  is — 

1.  That  all  losses,  in  the  nature  of  general  average,  are  to 
be  paid  by  the  imderwriter  as  though  the  policy  did  not  con- 
tain the  memorandum  : 

2.  That  the  underwriter  is  liable  for  no  particular  average 
losses,  or  for  none  under  the  rates  specified,  unless  the  ship 
be  stranded : 

3.  But  that  if  the  ship  be  stranded  while  the  memorandum 
articles  are  on  board,  then  the  underwriter  is  liable  to  pay  all 
pai-ticular  average  losses,  whether  caused  by  the  stranding  or 
not,  just  as  though  the  memorandum  did  not  exist. 

It  is  obviously,  therefore,  of  great  importance  to  ascertain 
when  a  ship  is  considered  "  to  be  stranded  "  within  the  mean- 
ing of  the  memorandum. 

888.  The  term  "  stranding  "  is  very  badly  chosen,  and  has  What  is  a 
given  rise'  to  a  variety  of  decisions  which,  in  the  language  of  ^aSn'the 
Lord  BUenborough,  "  display  a  curiosity  not  at  all  creditable  memorandum, 
to  the  law  "(5). 

The  following  appear  to  be  the  principal  points  determined 

(a)  Hoffman  v.  Marshall  (1835),  2  craft  should  be  stranded,  &o. ;  "  as 

Bing.  N.  C.  383  ;  2  Soott,  504.    This  to  the  effect  of  which  words,  see  per 

contingency,  however,  may  be  ex-  Day,  J.,  at  p.  486. 
pressly  provided  for,  as  in  Thames,  (4)    Per    Lord    EUenborough    in 

&c.  V.  Pitts,  uH  supra,  where  the  M'Dougle  v.  Royal  Bxoh.  Ass.  Co. 

words   were   "unless    the    ship    or  (1816),  4  Camp.  284  ;  4  M.  &  S.  503. 


1072  EXCEPTED  EISKS  AND  LOSSES  [PART  III. 

Sect.  888.    as  to  what  constitutes  a  stranding  within  the  meaning  of  the 

memorandum : — 

There  must  be      If,  as  Lord  EUonborough  says  (c),  "it  be  merely  touch 

the^ship^or  a,  and  go  "  with  the  ship, — ^if,  that  is,  she  merely  touches  on  the 

tinct  from  a     obstructing  object  (whether  rock,  bank,  reef,  or  of  whatever 

mere  "touch    other  nature)  without  remaining  fixed  upon  it  for  some  space 

of  time,  that  will  not  constitute  a  stranding ;  if,  on  the  other 

hand,  she  settles  down  on  it  in  a  quiescent  state,  it  will  (d). 

The  amount  of  damage  sustained  by  the  ship  has  nothing  to 

do  with  the  question  of  stranding  or  no  stranding  (e). 

On  piles  iu  Thus,  where  a  ship  ran  aground  on  some  piles,  placed  in  a 

ii.v6r  bed. 

river  bed  about  nine  yards  from  the  shore,  in  order  to  keep  up 

the  banks,  and  there  rested  till  they  were  cut  away,  this  was 
held  to  be  a  stranding  (/). 
On  mud-bank  A  ship  was  proceeding  down  a  tidal  river  when  the  wind 
suddenly  took  her  ahead,  and  she  went  ashore  stern  foremost 
on  the  mud  bank  of  the  river.  There  she  remained  fast  for 
about  two  hours,  till  the  tide  flowed,  when  she  got  off  and 
proceeded  on  her  voyage ;  it  was  not  found  that  she  had  sus- 
tained any  injury.  Lord  EUenborough  held  that  this  was 
a  stranding ;  he  says,  "  It  is  not  merely  touching  the  ground 
that  constitutes  stranding.  If  the  ship  touches  and  runs,  that 
circumstance  is  not  to  be  regarded.  There  she  is  never  in  a 
quiescent  state ;  but  if  she  is  forced  ashore,  or-  driven  on  a 
bank,  and  remains  for  any  time  on  the  ground,  this  is  a 
stranding,  without  reference  to  the  degree  of  damage  she  may 
thereby  sustain"  (gf).  So,  where  a  ship  was  driven  by  a 
On  a  rookj  Current  on  a  rock,  and  remained  fixed  there  from  fifteen  to 
for  twenty       twenty  minutes,  it  was  held  a  stranding  (h). 

But,  where  a  ship  coming  out  of  a  harbour  struck  on  a 

(c)  i  Camp.  283.  Camp.  429. 

{d)  Dobson    v.   Bolton   (1799),    1  (/)  Dobson    v.   Bolton   (1799),    1 

Park,   Ins.   239 ;    1    Marshall,   Ins.  Park,   Ins.   239 ;    1    Marshall,   Ins. 

231;    Harman    v.  Vaux    (1813),   3  231 ;  2  Phillips,  Ins.  s.  1758. 

Camp.  429;  Baker  f.  Towry  (1816),  (g)    Harman    «/.   Vaux   (1813),    3 

1  Stark.  436 ;   M'Dougle  v.  Royal  Camp.  429. 

Exoh.  Ass.  Co.  (1816),  4  Camp.  283.  (A)  Baker».  Towry  (1S16),  1  Stark. 

(«)   Harman    o.   Vaux    (1813),    3  436. 


CHAP.  III.]  UNDER  THE  MEMORANDUM.  1073 

rock,  fell  over  on  lier  team  ends,  and  after  remaining  so  for  Sect.  888. 
a  minute  and  a  half  floated  off  and  proceeded  on  her  voyage. 
Lord  EUenboroTigh  held  that  this  was  no  stranding.  "  To  use 
a  vulgar  phrase  which  has  been  applied  to  this  subject,  if  it 
is  'touch  and  go'  with  the  ship  there  is  no  stranding.  It  Mere  "touch 
cannot  be  enough  that  the  ship  lay  for  a  few  moments  on  her  ^"  ^°' 
beam  ends.  Every  striking  must  necessarily  produce  a  re- 
tardation of  the  ship's  motion.  If  by  the  force  of  the  elements 
she  is  run  aground  and  becomes  stationary,  it  is  immaterial 
whether  this  be  on  piles  or  on  rocks  on  the  sea  shore ;  but  a 
mere  striking  will  not  do,  wheresoever  that  may  happen"  («). 
When  the  case  came  before  the  full  Court,  his  Lordship  said, 
"  I  take  it  that  stranding  in  its  fair  legal  sense  implies  a 
settling  of  the  ship — some  resting  or  interruption  of  the 
voyage,  so  that  the  ship  may  pro  tempore  be  considered  as 
wrecked ;  from  which  misfortunes  a  great  deal  of  damage 
does  frequently  occur  "  [h). 

In  the  ease  of  Baring  v.  Henkle  (l),  Lord  Kenyon  held  that 
a  ship  in  a  tidal  river  which  was  fouled  and  driven  on  a  bank, 
where  she  remained  an  hour,  was  not  stranded.  This  decision, 
which,  is  inconsistent  with  the  later  authorities,  is  very 
questionable  {m). 

889.  Another  important  test  is  to  ascertain  whether  the  No  stranding 

ship  took  the  ground  in  the  ordinary  course  of  the  navigation,  ship  takes  the 

or  in  consequence  of  some  unusual  and  unexpected  calamity.    OTdinary^    ^ 

"  Where  a  vessel  takes  the  ground  in  the  ordinary  and  course  of 

"^  navigation. 

usual  course  of  navigation  and  management  in  a  tide  river  or 
harbour,  upon  the  ebbing  of  the  tide,  or  from  natural 
deficiency  of  water,  so  that  she  may  float  again  upon  the 
flow  of  tide  or  increase  of  water,  such  an  event  shall  not  be 
considered  a  stranding  within  the  memorandum"  (m). 

(i)  M'Dougle  V.  Royal  Exch.  Aas.  27 ;  per  Lord  Campbell  in  1  E.  &  B. 

Co.    (1816),   4    Camp.   283;    S.   C,  460. 
4  M.  &  S.  803.  j^j  pgj.  Lqj,^  Tenterden  in  "Wells 

[k]  4  M.  &  S.  505.  ^_  Hopwood  (1832),  3  B.  &  Ad.  34. 

Mittf-la/i    riUr'^ns!  As  to  the  reasons  for  the  rule    see 

jBgg    '  per   Tmdal,   C.   J.,   8    Bing.   463 ; 

'  (m)  Per  Taunton,  J.,  in  3  B.  &  Ad.  Parke,  J.,  in  3  B.  &  Ad.  29. 
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Sect.  889. 

Hearne  v. 
Edmunds. 


But  where 
the  gi'ound  is 
taken  by 
reason  of 
some  acci- 
dental occur- 
rence or  ex- 
traneous 
cause,  that  is 
a  stranding. 


Instances : 

Breaking  of 
rope,  where 
improperly 
moored. 


A  vessel,  under  the  care  of  a  pilot,  while  being  taken  up 
Cork  river,  twice  took  ground  from  shallowness  of  water, 
and  remained  aground,  on  the  first  occasion  eight,  and  on  the 
second  occasion  ten,  hours.  She  was  each  time  floated  off 
by  the  tide,  and  afterwards  at  high  water  was  moored  to  a 
quay  in  Cork  harbour :  on  the  tide  ebbing  she  fell  over  on 
her  side,  and  lay  on  her  broadside  for  two  whole  tides,  by 
which  the  ship  and  cargo  (which  was  warranted  free  of 
average)  were  much  damaged.  Taking  the  ground  in  the 
manner  mentioned  appeared  in  evidence  to  be  no  more  than 
was  usual  with  all  vessels  of  the  same  class  in  the  Cork  river. 
This  was  therefore  held  not  to  be  a  stranding  within  the 
memorandum  (o). 

So,  where  a  vessel  entered  a  tidal  harbour,  and  was  moored 
in  the  very  place  indicated  by  the  harbour-master,  and,  upon 
the  tide  ebbing,  took  the  ground  in  the  precise  spot  where  it 
was  intended  she  should,  and,  in  so  doing,  struck  on  some 
hard  siibstance,  whereby  her  bottom  was  damaged,  this  was 
held  not  to  be  a  stranding,  but  a  mere  taking  the  ground  in 
the  ordinary  course  of  the  navigation  {p). 

890.  "  But  where  the  ground  is  taken  under  any  extra- 
ordinary circumstances  of  time  or  place,  by  reason  of  some 
unusual  or  accidental  occurrence,  such  an  event  is  a  stranding 
within  the  meaning  of  the  memorandum"  {q)  ;  or,  as  Tindal, 
0.  J.,  expresses  it,  "  where  the  taking  of  the  ground  does  not 
happen  solely  from  those  natural  causes  which  are  necessarily 
incident  to  the  ordinary  course  of  the  navigation  in  which 
the  ship  is  engaged,  either  wholly  or  in  part,  but  from  some 
accidental  or  extraneous  cause,  that  is  a  stranding  "  (?-). 

A  pilot,  contrary  to  the  warning  of  the  captain,  and  in  his 
absence,  fastened  a  ship  by  a  rope  to  the  pier  of  the  St. 
George's  dock  basin,  where  the  dock-master  told  him  she 


(o)  Hearne  v.  Edmunds  (1819),  1 
Brod.  &  B.  388  ;  4  Moore,  15. 

{p)  Kingsford  v.  Marshall  (1832), 
8  Bing.  458  ;  1  M.  &  Scott,  667.  See 
also  Magnus  v.  Buttemer  (1852),  11 


C.  B.  876;  21  L.J.  C.  P.  119. 

{q)  Per  Lord  Tenterden,  3  B.  & 
Ad.  34. 

(r)  8  Bing.  464. 
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would  not  lie  safely.     Soon  afterwards  the  ship  took  ground    Sect.  890. 

astern,  and,  the  tide  ebhing,  the  rope  broke,  and  she  fell  over 

on  her  side  and  was  much  damaged.     The  Court  held  that 

this  was  clearly  a  stranding,  the  ship  having  been  taken  out 

of  the  usual  course,  and  improperly  moored  in  the  place  where 

the  accident  afterwards  happened  (s) . 

The  decision  was  the  same  where  a  ship  took  the  ground  in  Breaking 
Boulogne  harbour,  and  had  her  knees  broken  by  a  heavy  swell  heavy  swell. 
running  into  the  harbour  (t). 

A  ship  being  in  Wisbeaoh  river  (which  is  an  artificial  inland  Settling  on 
navigation)  it  became  necessary  to  draw  off  the  water  :  upon  to  emptying 
the  water's  sinking,  the  ship  accidentally  settled  down  on  some  °^^^ ' 
piles,  which  were  not  previously  known  to  be  there.     This 
was  held  to  be  a  stranding,  the  event  not  being  in  the  ordi- 
nary course  of  the  navigation ;  for  "  we  cannot  suppose,"  says 
Abbott,  C.  J.,  "  that  these  canals  are  so  constantly  wanting 
repair  as  to  make  the  drawing  off  the  water  an  occurrence  in 
the  ordinary  course  of  the  voyage"  {u). 

A  ship,  on  entering  a  tidal  harbour,  struck  the  fluke  of  an  TaHng 
anchor,  and  being  afterwards  moored  in  deep  water  was  found  warped  in 
to  be  in  danger  of  sinking.     For  this  reason  she  was  warped  '^^'^^o'^- 
further  up  the  harbour,  where  she  took  ground  and  remained 
fast.     This  was  held  to  be  a  stranding,  for,  as  remarked  by 
Bayley,  J.,  "  the  ship,  in  this  case,  was  laid  on  the  strand, 
not  in  the  ordinary  course  of  navigation,  but  ex  necessitate  to 
avoid  an  impending  danger  "  (x). 

A  ship  was  obliged  to  put  into  a  harbour  which  was  dry  Faffing  over 
at  every  tide,  and  was  there  moored  alongside  a  quay  where  oItopb.  ^^ 
ships  of  her  burthen  usually  lay :  in  addition  to  the  usual 
moorings,  it  was  found  necessary  to  lash  her  by  a  rope  fastened 
round  her  masts  to  posts  on  the  shore  ;  when  the  tide  ebbed, 
this  rope,  not  being  of  sufficient  strength,  broke ;  on  which 

(s)  Carruthera      v.      Sydebotham  (u)  Rayner  v.  Godmond  (1821),  5 

(1815),  4  M.  &  S.  77 ;  and  see  the  B.-  &  Aid.  225. 
observations  of  Taunton,  J.,  on  this  (x)  Barrow  v.  Bell  (1825),  4  B.  & 

ease,  in  3  B.  &  Ad.  25.  Cr.  736  ;    S.  C,    7   Dowl.    &   Eyl. 

(t)  Fletcher    v.    IngHs    (1819),    2  244. 
B.  &  Aid.  315. 
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Sect.  890.  she  fell  over  on  her  side  and  was  stove  in.  This  was  held 
to  be  a  stranding :  the  falling  over  having  taken  place,  not  in 
the  ordinary  course  of  the  voyage,  but  in  consequence  of  an 
unforeseen  accident,  viz.,  the  breaking  of  the  rope  {y). 

So,  too,  where  a  vessel  was  necessarily  beached  by  salvors 
in  consequence  of  her  crippled  condition  resulting  from  perils 
of  the  sea,  and  while  lying  in  that  position  sustained  con- 
siderable further  injury,  it  was  held  that  there  was  a 
stranding  (s). 

Taking  Finally,  the  point  was  discussed  in  a  case  the  facts  of 

ahard bottom,  which  were  as  follows: — The  risk  was  on  goods  until  safely 
landed  at  Dingle,  a  port  in  a  tidal  harbour  on  the  west  coast 
of  Ireland,  where  vessels  of  the  size  of  the  ship  in  question 
could  only  reach  the  quay  to  unload  during  high  spring 
tides.  The  vessel  was  in  the  course  of  being  brought  to  the 
quay ;  but  as  it  was  found  that  she  could  not  get  within  20 
feet  of  it,  she  was  left  where  she  was  to  await  a  higher  tide, 
it  being  intended  that,  in  accordance  with  the  usual  practice, 
she  should,  while  so  waiting,  take  the  ground  on  an  even  keel 
on  hard  sand.  Instead,  however,  of  doing  so,  she  pitched  by 
the  head  across  a  bank  into  a  hole  and  remained  in  such  a 
position  as  to  cause  her  timbers  to  be  strained,  by  reason 
whereof  she  made  water  and  damage  resulted  to  the  cargo. 
The  bank  and  tide  which  caused  the  mischief  had  not  been 
previously  known  to  exist,  but  were  afterwards  ascertained  to 
have  been  fortuitously  caused,  and  no  vessel  had  met  with  a 
similar  occurrence  before.  The  Court  of  Appeal,  affirming 
Field,  J.,  accepted  as  correct  the  statement  of  the  law  in  the 
cases  above  cited,  but  decided  that  under  the  circumstances 
the  stranding  was  not  in  the  ordinary  course  of  navigation. 
"  It  is  sufficient  to  say,"  said  Brett,  L.  J.,  "that  where  by 
temporary  circumstances  the  bottom  of  the  harbour  is  in  a 
different  condition  from  its  ordinary  state,  and  a  vessel  takes 


[y)  Bishop  i/.  Pentland  (1827),  7  (a)  De  Mattes  v.  Saunders  (1872), 

B.  &  Or.  219  ;  1  Man.  &  Ryl.  49.  L.  R.  7  0.  P.  570. 
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the   ground  in   a   different  manner  from  that  which  was    Sect.  890. 
intended,  she  may  be  said  to  be  stranded  "  («). 

891.  It  may  often  be  a  question  of  some  nicety  to  deter-  What  is  a 
mine  whether  a  vessel  is  "  sunk "  or  "  burnt "  within  the  burning 
meaning   of  the   memorandum.      In    The   Glenlivet  {b),   a  Memorandum, 
fire  broke  out  on  board  the  ship,  in  one  of  the  coal  bunkers, 
severe  enough  to  do  some  damage  to  the  plating  before  it  was 
extinguished.     The  shipowner  contended  that  any  fire  doing 
any  structural  damage  was  sufiicient  to  constitute  a  burning 
of  the  ship.     The  Court  of  Appeal,  however,  while  agreeing 
that  a  partial   burning  might  be  sufficient,  held  that  the 
question  as  to  whether,  under  all  the  circumstances  of  the 
particular  case,  the  vessel  was  within  the  ordinary  meaning 
of  the  English  language  a  "burnt"   ship,  was  one  of  fact, 
and  that  in  this  particular  case  the  vessel  had  clearly  not  been 
"  burnt." 

There  has  been  no  judicial  decision  on  the  meaning  of 
"  sunk,"  and  it  may  be  doubted  whether  a  vessel  would  be 
held  to  have  "  sunk"  where  she  has  been  throughout  capable 
of  being  navigated  and  has  eventually  reached  port  in  safety. 
In  Bryant  &  May  v.  London  Assurance  Co.  (c)  the  vessel  on 
arrival  at  Gravesend,  with  a  cargo  of  match  splints,  had  her 
deck  submerged  as  far  aft  as  the  mainmast,  and  the  cargo  was 
much  wetted.  The  plaintiffs  contended  that  she  had  sunk  as 
far  as  a  vessel  with  such  a  cargo  could  sink.  But  a  special 
jury  found  that  there  had  been  no  sinking  within  the  meaning 
of  the  memorandum. 

The  meaning  of  "  collision "  has  been  already  dealt  with 
when  treating  of  the  more  general  words  in  the  policy  {d). 
It  is  unnecessary  to  discuss  this  expression  specially  in  this 
context. 

{a)  Letohford  v.  Oldham  (1880),  5  (c)  (1886),   2  Times  L.   R.   591 ; 

Q.  B.  D.  538.     Of.   also  Wells  f.  Orow,  180. 

Hopwood  (1832),  3   B.  &  Ad.   20;  (<?)  Ante,  ^  195,  H26.   In  America, 

Corcoran  v.  Gurney  (1853),  1  E.  &  B.  cf.  London  Assurance  v.  Companhia 

466;  22  L.  J.  Q.  B.  113.  de  Moagens  (1897),  167  U.  S.  U9, 

(4)  [1893]  P.  164  ;  [1894]  P.  48, 
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Sect.  89S. 

The  5  and  3 
per  cent, 
clauses. 


I.  How  the 
required  per- 
centage is  to 
be  made  up. 


892.  The  object  of  toth  the  6  per  cent,  and  the  3  per  cent, 
clause  is  the  same,  viz ,  to  protect  the  underwriter  against 
trifling  claims.  The  former,  comprising  articles  more  liable 
to  sea  damage  than  the  general  cargo,  though  not  so  perish- 
able as  those  which,  in  the  first  clause,  are  warranted  free  of 
all  average,  stipulates  that  with  respect  to  them  the  under- 
writer shall  not  be  liable  unless  the  loss  amounts  to  5  per 
cent. ;  the  latter  clause  provides  that,  with  regard  to  the 
general  cargo,  the  ship  and  freight,  he  shall  not  be  liable 
unless  the  loss  amounts  to  3  per  cent.  (e). 

Upon  the  construction  of  these  clauses  many  questions  have 
arisen,  which  may,  however,  all  be  comprised  under  two 
general  heads,  viz. :  1 .  How  is  the  required  amount  of  loss 
to  be  made  up  in  itself  ?  2.  Upon  what  value  is  it  to  be 
calculated  ? 


(1)  Suooessive 
losses  happen- 
ing at  diffe- 
rent parts  of 
voyage  may 


893.  The  first  question  that  presents  itself  under  the  first 
head  is  this :  Cap  successive  losses,  happening  at  different 
times,  be  added  together,  so  as  to  make  the  underwriter 
liable  if  their  aggregate  amount  exceeds  5  per  cent,  or 
3  per  cent.  ? 

"With  regard  to  freight  and  goods,  there  never  has  been 
any  doubt  that  the  true  rule  is  to  take  the  aggregate  amount 
of  the  whole  damage  occasioned  in  the  course  of  the  voyage ; 
on  the  ground  that  until  the  end  of  the  voyage  it  is  im- 
possible to  estimate  the  real  amount  of  damage  done  to  the 
cargo  (/). 

It  was  decided  in  1832  that  the  rule  was  the  same  in  this 
country  with  regard  to  the  ship  also  {g).  An  earlier  case  in 
America  had  decided  the  contrary  (h). 


(e)  The  articles  specified  in  the 
5  per  cent,  clause  are  generally 
called,  together  with  those  in  the 
first  cla,use,  enumerated  articles  ;  the 
"other  goods"  included  generally 
in  the  3  per  cent,  clause,  are  called 
the  non- enumerated  articles. 

(/)  Benccke,  Pr.  of  Indem.  473 ; 


Stevens,  Av.  228;  Donnelly. Columb. 
Ins.  Co.  (1836),  2  Sumn.  366. 

(y)  Blaokett  v.  Royal  Exoh.  Ass. 
Co.  (1832),  2  C.  &  J.  244. 

(h)  Brooks  v.  Oriental  Ins.  Co. 
(1828),  7  Pick  (Mass.)  R.  259 ;  dis- 
approved, however,  in  Donnell's 
Case,  tiH  supra. 
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In  1885  the  point  was  considered  by  the  Court  of  Appeal  («').    Sect.  893. 
The  decision  of  1832  was  declared  to  be  binding  as  regards  te  added 
Toyage  policies.     The  law  of  this  country,  therefore,  now  is  *°s^*^®^- 
that  successive,  distinct  and  separate  average  losses,  whether 
on  ship,  freight  or  cargo,  may  at  the  termination  of  a  voyage 
covered  by  a  voyage  policy  be  added  together,  so  that  if  the 
aggregate  exceeds  the  stipulated  percentage  the  underwriter 
will  be  liable. 

As  regards  time  policies,  however,  a  distinctioa  is  made. 
It  was  argued  on  behalf  of  the  shipowner,  in  the  case  in  the 
Court  of  Appeal  above  referred  to,  that  he  was  entitled  to 
wait  until  the  end  of  the  year  for  which  his  vessel  was  insured 
and  then  add  together  all  the  average  losses  incurred,  although 
they  had  been  incurred  in  separate  and  distinct  voyages 
during  the  year.  It  was  held,  however,  in  view  of  the  long- 
established  maritime  practice  of  dividing  the  voyages  and 
treating  each  voyage  as  a  separate  matter,  that  the  ship- 
owner could  only  add  together  such  average  losses  as  occurred 
in  the  same  voyage  {k). 

894.  A  second  rule  is,  that  "  a  general  average  loss  cannot  (2)  Whether 
be  added  to  a  particular  average  loss  to  make  up  the  specified  parMoular' 
percentage "(/).  --|-- 

together  to 

896.  A  third    rule    is,  that    expenses   (called  "  particular  ^^'^^  ^P  *^^ 

*•  ^  ^  amount. 

charges"  by  average  adjusters)  incurred  for  saving  or  pre-  (3) Particular 

serving  the  cargo  and  freight  (such  as  warehouse  rent  in  an  ^01^0  added 

intermediate  port,  and  expenses  of  unloading  and  reloading)  *-°  ^^^ 

average. 

(j)  Stewart  v.  Merchants'  Marine  ing    the  decision   of   the  Court  of 

Ins.   Co.  (188S),   16   Q.  B.  D.  619.  Appeal  in  Price  v.  The  Al   Ships 

Cf.  also  Price  v.  The  A  1  Ships  Small  Small    Damage    Assoc.    (1889),    22 

Damage  Ins.  Assoc,  Ld.  (1889),  22  Q.  B.  D.  580— a  decision  which  the 

Q.  B.  D.  at  p.  588.     The  decision  in  editors  in  the  last  edition  of  this 

Stewart's  Case  is  severely  criticised  work  ventured  to  criticise.     See  7th 

by  Mr.  Maclachlaa  in  the  6th  edition  ed.  ^j  894,  895.    See  also  McArthur, 

of  this  work  (pp.  829 — 833).  282,  and  App.  IV.     In  consequence 

(k)   The    Institute    Time  Clauses  of  this  decision  the  Association  of 

(see  Appendix  B.)  contain  express  Average  Adjusters  altered  their  rule 

provisions  on  this  point.  of  practice  so  as  to  conform  thereto, 

{1}  Mar.  Ins.  Act,  s.  76  (3),  adopt- 
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Sect.  896.  cannot  be  added  to  the  damage,  in  order  to  make  it  up  to  the 
required  amount  (m) ;  for,  as  Stevens  says,  these  expenses  are 
not  of  the  nature  of  a  loss,  but  are  charges  incurred  to  pre- 
serve and  bring  forward  the  property  :  the  clause  only  con- 
templates a  loss,  and  that  such  loss  should  arise  from  an 
accident  («).  These  charges  themselves  must  be  paid  by  the 
underwriter,  whether  they  amount  to  3  per  cent,  or  not  (o). 


(4)  Nor  the 
expenses  of 
ascertaining 
the  amount 
of  loss. 


897.  Fourthly,  it  is  a  rule  that  the  expenses  of  and  inci- 
dental to  ascertaining  and  proving  the  loss  cannot  be  added 
to  the  damage  to  make  up  the  required  percentage  {p) ;  but 
if  the  damage  per  se  exceeds  the  required  amount,  then  these 
charges  are  added  to  it  and  paid  by  the  underwriter ;  other- 
wise they  are  paid  by  the  assured :  the  rule  being  that  they 
should  fall  on  the  party  who  must  have  sustained  the  loss 
had  its  amount  been  ascertained  without  any  expense. 

These  two  latter  rules  are  both  embraced  in  sub-sect.  4  of 
sect.  76  of  the  Marine  Insurance  Act,  which  provides  that — 

(4)  For  the  purpose  of  ascertaining  whether  the 
specified  percentage  has  been  reached,  regard  shall  be 
had  only  to  the  actual  loss  suffered  by  the  subject-matter 
insured.  Particular  charges  and  the  expenses  of  and 
incidental  to  ascertaining  and  proving  the  loss  must  be 
excluded. 


II.  On  what 
amount  the 
percentage 
is  to  be 
calculated. 
On  the 
amount  at 
risk  at  the 
time  of  loss. 


898.  The  second  question  is  upon  what  amount  is  the 
percentage  to  be  calculated  :  (1.)  It  is  a  rule  that  the  excep- 
tion is  limited  in  its  application  to  the  amount  at  risk  under 
the  policy  at  the  time  of  loss — i.e.,  if  it  amounts  to  5  per 
cent,  or  3  per  cent,  on  the  interest  then  on  board  it  is 
sufficient,  though  it  may  not  amount  to  5  or  3  per  cent,  on 
the  interest  subsequently  at  risk  under  the  policy.  This  is 
established  by  a  very  revolting  instance.     In  a  policy  on  a 


(m)  Mar.  Ins.  Act,  s.  76  (4),  infra, 
§  897  ;  Stevens,  230  ;  Benecke,  472. 

(«)  Stevens,  230. 

(o)  Benecke,  472 ;  2  Phillips,  Ins. 
B.  1777.     Of.  Kidston  v.  Empire  Ins. 


Co.  {1866J,  L.  R.   1   C.  P.  535;  2 
C.  P.  357. 

{p)  Benecke,  Pr.  of  Indem.  474; 
2  Phillips,  Ins.  s.  1791. 
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slave  ship  the  slaves  were  warranted  "  free  of  average  under    Sect.  898. 

5  per  cent,  for  loss  from  insurrection."    An  insurrection  took 

place  at  a  time  when  there  were  only  forty-nine  slaves  on 

board  :  seven  were  killed  in  suppressing  it.     It  was  held  that 

the  underwriters  were  liable,  this   being   a  loss  exceeding 

5  per  cent,  of  the  number  on  board  when  it  took  place,  though 

it  was  by  no  means  5  per  cent,  of  the  number  that  ultimately 

formed  the  complete  cargo  (q). 

(2.)  Upon  the  articles  enumerated  in  the  5  per  cent,  clause  When  insured 

when  insured  in  gross  (as  is  often  the  case  with  hides,  flax,  peroentege  fs 

hemp,  &c.),  the  proportion  of  damage  is  ealciilated  upon  the  the'whole  °° 

whole   amount   of   each   specified   article  taken   separately,  quantity  of 
.  .  each  enume- 

t.e.,  the  construction  of  the  memorandum  is  the  same  as  if  it  rated  article. 

were  worded  "  sugar  free  of  average  under  5  per  cent.,  tobacco 

free  of  average  under  6  per  cent.,  hemp  free  of  average  under 

5  per  cent.,"  and  so  on  with  the  rest  of  the  enumerated  articles. 

Thus,  if  flax  and  bemp  be  insured  together,  valued  at  1,000/. : 

let  the  aggregate  amount  of  damage  upon  both  articles  be 

100/.,  i.e.,  10  per  cent,  on  their  whole  value  taken  jointly; 

yet,  unless  the  damage  on  each  amounts  to  5  per  cent,  of  its 

value  taken  separately,  the  claim  can  be  made  good  only  on 

the  one  on  which  it  reaches  that  amount  (r). 

(3.)  Where,  however,  as  in  the  3  per  cent,  clause,  the  rest  When  not 

of  the  cargo,  under  the  general  term  "  all  other  goods,"  is  then  on  aU ' 

warranted  free  of  average,  vidthout  any  specific  enumeration    °°^   ^^ ' 

,  ,  .'     i  except  where 

of  distinct  classes,  it  is  obvious  that  the  same  rule  cannot  each  class  of 

apply ;  accordingly,  the  practice  is  to  regard  the  whole  of  the  is  separately 

non-enumerated   articles  as  forming  together  one  mass  of  ^^l"^"^- 

property,  and  then  to  calculate  the  percentage  of  damage  on 

their  aggregate  value  (s) ;  unless,  indeed,  the  non-enumerated 

articles  have  been  separately  valued  in  the  policy,  for  then,  it 

seems,  such  separate  valuation  gives  a  distinct  basis  on  which 

to  compute  the  damage,  as,  e.g.,  if  coffee  is  valued  at  300/. 

and  tea  at  3,000/.,  the  amount  of  damage  on  the  coffee  must 

(q)  Rohl  V.  Parr  (1796),    1   Esp.  {>•)  Stevem  on  Average,   223;    2 

445.  Phillips,  Ins.  a.  1785. 

(«)  2  PhiUips,  Ins.  b.  1786. 

A, — VOL.  U,  4  A 
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Sect.  898.    amount  to  91.,  and  on  the  tea  to  9o/.,  in  order  to  make  the 

underwriter  liahle ;  if  it  were  111.  on  the  coffee  and  89/.  on 

the  tea,  he  would  be  liable  on  the  former  only,  and  not  on  the 

latter  (t). 

Where  merely    ■  (4.)  Where,  however,  large  quantities  of  the  same  descrip- 

separate  pack-  tion  of  articles,  whether  enumerated   or  unenumerated,  are 

sfparaTe**'""*  made  up  in  separate  packages,  the  damage  must  amount  to 

v^uation,  the  5  per  cent,  or  3  per  cent,  of  the  whole  aggregate  of  packages 

losBisoalcu-    of  the  same  class  of  goods,  and  cannot  be  calculated  upon 
lated  on  the  ,  ,  , 

whole.  6^oh  separate  package. 

Thus,  suppose  101    hogsheads  of  sugar  or  101    bags  of 

coffee  to  be  insured  free  of  average,  the  former  under  5  per 

cent.,  the  latter  under  3  per  cent. ;  suppose,  further,  five  of 

the  hogsheads  or  three  of  the  bags  to  be  so  damaged  as  to  be 

wholly  unfit  for  use,  the  underwriter  is  not  liable  (m). 

Clauses  spe-         899.  It  is  obvious  that  this  mode  of  estimation  must  in 
to\void  this    ^^^^^J  cases  be  unfavourable  to  the  assured  ;  in  order,  there- 
Tt^'^^^th^"'^"  ■^°^®'  *°  protect  himself  and  render  the  underwriter  liable, 
percentage,      where  otherwise,  on  the  strict  construction  of  the  memo- 
randum, he  could  not  be  so,  certain  stipulations  have  been 
introduced  into  the  policy  on  behalf  of  the  assured,  as  e.g., 
in  the  case  of  a  steamer,  "  hull  valued  at  I.,  machinery 

at  /.,  to  pay  average  on  each  as  if  separately  insured ;  " 

or,  in  case  of  goods,  "to  pay  average  on  each  species,  as 
though  separate  interests  separately  insured;"  "To  pay 
average  on  ten,  fifteen  or  twenty  hogsheads,  succeeding 
numbers,"  or,  "running  landing  numbers,  as  if,  &c.,"  as 
before.  If  there  are  no  numbers,  in  such  case  the  practice  is 
to  disregard  the  clause  entirely,  and  to  pay  the  average  only 
if  it  amount  to  the  stipulated  percentage  on  the  whole 
quantity  («).  To  meet  the  case  where  manufactured  goods 
are  shipped  in  bales  or  packages,  the  general  clause  inserted 

{t)  2  Phillips,  Ins.  s.  1788;  and  (m)  1  Magens,  73;  Stevens,  224; 

the  case  of  Ocean  Ins.  Co.  v.  Car-  Benecke,  474. 

rington  (1820),  3  Conn.  R.  35",  there  (a-)  Benecke,   Pr.  of  Indem.  478  ; 

cited,  and  see  note,  ibid. 
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is,  "  To  pay  average  on  eacli  package,  as  if  separate  interests    Sect.  899. 
separately  insured"  (y). 

900.  The  effect  of  these  clauses  is  to  make  the  underwriter  Effect  of  these 
liable  in  many  cases  where  he  would    have  escaped  from 
liability  altogether  upon  the  strict  construction  of  the  usual 
printed  clauses. 

Thus,  let  1,000^.  be  insured  on  ten  cases  of  manufac- 
tured goods  valued  at  100^.  each  case,  "  to  pay  average  on 
each  package,  as  if  separate  interests  separately  insured ;  " 
suppose  five  of  the  cases  to  be  damaged  each  3  per  cent.,  or 
151.  in  the  whole,  then  compensation  may  be  cla-imed  from 
the  underwriters,  though,  without  the  clause,  the  loss  must 
have  amounted  to  30^.  in  order  to  make  them  liable  (z). 

If  the  damage   exceeds   the   required   percentage  on  the  Where 

^  1  i  1  •  i-  111      damage  ex- 

whole  amount,  the  assured  may,  at  his  option,  calculate  the  oeeds  the 

percentage  either  on  the  whole  amount  or  on  the  damaged  oenUge  ou^'^" 

packages.  *^^  ^^°1« 

^  o  amount  as 

Thus,  supposing  on  the  same  data  one  of  the  cases  to  have  well  as  on  the 
been  damaged  50  per  cent.,  or  50^.,  and  the  rest  to  arrive 
damaged  only  1  per  cent.,  the  assured  may  recover  the 
amount  of  damage  on  the  nine  cases,  though  under  the 
required  percentage,  because  the  whole  damage  exceeds  5  per 
cent,  on  the  whole  value.  The  reason  is,  that  this  clause, 
having  been  introduced  for  the  benefit  of  the  assured,  must  be 
construed  in  his  favour  (a). 

Stevens  said  that  the  insertion  of  these  clauses  was  in  his  Liberal  con- 
time  so^much  a  matter  of  general  usage  whenever  goods  were  where  these 
insured  direct  from  their  place  of  growth  or  manufacture,  "ot'^serted. 
that,  even  when  omitted,  the  policy  was  acted  upon  as  though 
they  had  been  introduced  (b). 

It  has  been  decided  in  the  United  States  that,  in  order  to 

M  Stevens,  220.  on  the  whole  "  are  often  inserted,  so 

(«)  Ibid.  226.  as  to  make  it  clear  that  the  assured 

(a)  Hagedom  w.  Whitmore  (1816),  has  this  option. 

1  Stark.  157  ;  Stevens,  226  ;  Beneoke,  (*)  Stevens,  225. 

Pr.  of  Indem.  476.     The  words  "  or 

4a3 
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Sect.  900. 


If  the  per- 


oeeds  the 
required 
amount,  the 
underwriter 
is  liable  for 
the  whole 
amount  of 
loss,  and  not 
merely  for 
the  surplus. 

The  "  free  of 
particular 
average  " 
clause. 


calculate  whether  the  percentage  of  loss  amoimts  to  5  or  3  per 
cent,  on  the  insurahle  value  of  the  goods,  the  premium  is  to 
he  deducted  from  that  value  (c)  ;  hut  no  such  principle 
appears  to  he  acted  upon  in  this  country ;  on  the  contrary? 
the  rule  here  is  that  the  underwriter  is  liahle  whenever  the 
loss  (under  the  limitations  already  pointed  out)  amounts  to 
5  per  cent,  or  3  per  cent,  on  the  value  in  the  policy,  or  on  the 
prime  cost  plus  the  premium  and  other  costs  of  insurance. 

It  appears  to  have  heen  the  intention  of  those  hy  whom  the 
clause  was  first  introduced,  that  the  surplus  only  of  loss  ahove 
the  51.  or  3/.  per  cent,  should  he  paid  hy  the  underwriter ; 
the  practice,  however,  in  this  country  has  uniformly  heen 
that,  when  the  loss  exceeds  the  excepted  amount  of  percentage, 
the  underwriter  is  liahle  for  the  full  amount  of  the  loss,  and 
not  only  for  the  surplus  {d). 

901.  It  will  he  noticed  that  the  arrangement  of  all  articles 
of  commerce  into  the  three  classes  contained  in  the  memo- 
randum is  a  very  rough  one,  and  is  simply  made  by  forming 
two  classes  out  of  a  dozen  enumerated  articles  and  throwing 
all  else  into  the  residuum.  This  arrangement  has  in  recent 
years  heen  very  much  developed,  with  the  result  that  the 
common  memorandum  has  in  practice  been  very  largely 
superseded  by  the  insertion  of  special  terms  adapted  to  the 
particular  articles  at  risk.  It  is  probable  that,  although  the 
memorandum  was  itself  originally  introduced  in  order  to 
restrict  the  liability  of  underwriters  for  particular  average 
claims,  its  modern  development  has  been  just  as  much  due  to 
the  acuteness  of  the  merchant  displayed  in  his  search  for  the 
exact  form  of  insurance  which,  as  regards  each  particular 
subject  of  commerce,  will  afford  adequate  protection  for  real 
perils  without  throwing  upon  him  the  burden  of  paying  for 
such  as  are  not  likely  to  arise.     For  example,  some  cargoes 


(c)  Brooks  V.  Oriental  Ins.  Co. 
(1828),  7  Pick.  R.  509;  2  PhilHps, 
s.  1790. 

(i)  Stevens,  227,    So  in  the  United 


States,  2  Phillips,  a.  1791.  As  to 
the  "  Janson"  clause,  however,  see 
s.  882,  11.  (c),  ante. 
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are  not  muoli  liable  to  partial  losses ;  the  probability  is  that  Sect.  901. 
if  they  arrive  at  all  they  will  arrive  undaniaged.  The  real 
danger  in  suoh  a  case  is  that  of  total  loss.  The  merchant 
recognising  this  fact  insures  at  a  cheaper  rate  with  a  warranty 
agaiQst  particular  average.  With  regard  to  the  warranty 
against  particular  average,  sect.  76  of  the  Marine  Insurance 
Act  contains  the  following  provisions : — 

Sub-sect.  1.  Where  the  subject-matter  insured  is  war- 
ranted free  from  particular  average,  the  assured  cannot 
recover  for  a  loss  of  part,  other  than  a  loss  incurred  by  a 
general  average  sacrifice,  unless  the  contract  contained  in 
the  policy  be  apportionable ;  but,  if  the  contract  be  appor- 
tionable,  the  assured  may  recover  for  a  total  loss  of  any 
apportionable  part. 

Sub-sect.  2.  Where  the  subject-matter  insured  is  war- 
ranted free  from  particular  average,  either  wholly  or  under 
a  certain  percentage,  the  insurer  is  nevertheless  liable  for 
salvage  charges,  and  for 'particular  charges  and  other 
expenses  properly  incurred  pursuant  to  the  provisions  of 
the  suing  and  labouring  clause  in  order  to  avert  a  loss 
insured  against. 

In  an  English  policy  this  warranty  now  takes  the  follow- 
ing, or  some  similar  form,  evolved  after  many  years  of 
bargaining  between  underwriter  and  merchant  (e) : — 

"  Warranted  free  from  particular  average,  unless  the  vessel 
or  craft  be  stranded,  sunk,  or  burnt,  each  craft  or  lighter 
being  deemed  a  separate  insurance. 

"  Underwriters,  notwithstanding  this  warranty,  to  pay  for 
any  damage  or  loss  caused  by  collision  with  any  other  ship  or 
craft,  and  any  special  charges  for  warehouse  rent,  reshipping, 
or  forwarding,  for  which  they  would  otherwise  be  liable. 
Also  to  pay  the  insured  value  of  any  package  or  packages 
which  may  be  totally  lost  in  transhipment. 

"  Grounding  in  the  Suez  Canal  not  to  be  deemed  a  strand, 

(e)  For  an  account  of  the  process  form  was  eventually  arrived  at,  see 
by  wliich  the  warranty  in  its  present      Gow,  Marine  Insurance,  183-187. 


1086  EXCEPTED  RISKS  AND  LOSSES  fpART  III. 

Sect.  901.    but  underwriters  to  pay  any  damage  or  loss  which  may  be 
proved  to  have  directly  resulted  therefrom"  (/). 

And  apart  from  settled  clauses,  many  of  the  large  London 
merchants  have  special  arrangements  with  their  underwriters, 
providing  for  the  exact  risks  insured  against,  which  vary 
according  to  the  nature  of  each  article  of  commerce. 

"Total  loss  902.  Clauses  similar  to  the  "  free  from  particular  average  " 

°°^"  clause  in  a  cargo  policy  are  used  with  respect  to  ship.     It 

often  happens  that  an  insurer  against  all  risks  wishes  to 
transfer  part  of  the  risk  to  other  shoulders :  this  he  may  do 
by  effecting  a  re-insurance  "  against  total  loss  only."  The 
re-insurer  wiU.  then  be  exempt  from  all  average  claims,  par- 
ticular or  general,  and  also  from  salvage  charges  {g),  but  will 
be  liable  for  a  constmctive,  as  well  as  for  an  actual,  total 
loss  (A).  Liability  for  a  constructive  total  loss  is  sometimes 
excluded  by  insuring  "  against  the  risk  of  absolute  total  loss 
only."  A  vessel,  however,  which  was  originally  only  a  con- 
structive total  loss  may,  owing  to  continued  operation  of  the 
perils,  become  an  actual  total  loss,  so  as  to  render  under- 
wrriters  liable  under  this  clause  («). 

Warranties  to  903.  During  the  Napoleonic  war,  when  almost  all  the 
seizure  and  ports  of  the  Baltic  were  in  a  state  of  occasional  hostility  to 
in  port  of  this  country,  and  the  adventurous  expeditions  to  those  seas 
discharge,  &o.  ^gj,g  undertaken  without  any  fixed  destinations  (the  election 
of  the  ports  of  discharge  being  necessarily  left  to  the  captain's 
discretion,  according  to  the  exigencies  of  the  case),  it  became 

(/)  Tie  Institute  Clauses  should  original  insurer  is  liable  under  the 

also  he  referred  to,  which,  as  regards  suing  and  labouring  clause,  even  in 

insurances  on  ships,  are  much  more  a  "total  loss  only  "  policy  :  Crouan 

favourable    to    underwriters.      See  v.  Stanier,  [1904]  1  K.  B.  87.     But 

Appendix  B.  a  re-insurer  is  not :  Uzielli  v.  Boston 

((/)  Dixon  ».  Sea  Ins.  Co.  (1880),  Mar.  Ins.  Go.  (1884),  15  Q.  B.  D.  11. 
i  Asp.  M.  L.  C.  327.     This  decision,  [h)  Adams  v.  MoKenzie  (1863),  32 

however^    applies    only  to    salvage  L.  J.  C.  P.  92. 
charges  proper,  which  were  held  in  (j)  Levy    v.    Merchants'    Marine 

Lohre  v.  Aitchison  not  to  be  recover-  Ins.  Co.   (1885),  5  Asp.  M.  L.  0. 

able  under  the  suing  and  labouring  407. 
clause.    For  particular  charges  an 
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# 

frequent  for  the  underwriters  to  insert  a  stipulation  that  they    Sect.  903. 
should  not  he  answerable  for  the  risk  of  capture,  seizure,  or 
confiscation  in  the  ship's  port  of  discharge,  or  in  port  or  ports 
generally. 

Various  cases  were  decided  on  the  construction  of  these  Warranty  to 

.  _  be  free  of 

clauses,  m  most  of  which  the  sole  question  was,  whether  the  seizure. 
ship,  at  the  time  of  seizure,  was  in  that,  which,  with  reference  ^^l  port  of 
to  the  nature  of  the  risk  and  the  whole  circumstances  of  the  discharge 

within  the 

case,  could  fairly  be  regarded  as  her  port  of  discharge,  within  meaning  of 
the  contemplation  of  the  parties  to  the  policy.  The  Courts,  as  ^  ^^"^^^  ?• 
the  nature  of  the  subject  required,  exercised  great  liberality 
of  construction  in  forming  a  judgment  on  this  point,  guiding 
themselves  rather  by  the  nature  of  the  risk  and  the  intention 
of  the  parties,  than  by  the  strict  and  legal  meaning  of  the 
term  "  port." 

Hence,  it  was  decided  by  Lord  ERenborough,  that  if  a 
ship,  "  warranted  free  from  capture  and  seizure  in  her  port  of 
discharge,"  once  come  within  the  danger  of  capture  from  the 
land,  for  the  purpose,  and  with  the  intention,  of  discharging 
her  cargo,  she  should  be  considered  to  be  in  her  elected  port 
of  discharge  within  the  meaning  of  this  warranty  ;  and  this 
whether  she  come  to  an  anchor  in  an  open  roadstead  outside 
a  harbour,  the  same  being  a  place  where  ships  of  burden 
usually  unload  (k) ;  or  he  on  and  off  in  a  river  forming  the 
estuary  of  a  port,  waiting  for  intelligence  (1) ;  provided  in 
each  case,  that  this  be  done  for  the  purpose  and  with  a 
design  of  discharging  there ;  of  which  purpose  and  design 
the  jury  are  the  best,  and,  indeed,  only  proper  judges  (m). 
If,  on  the  other  hand,  the  ship  be  moored,  not  only  outside 
the  harbour,  but  in  the  open  sea,  outside  the  roadstead,  in 
which  ships  usually  discharge  their  cargoes,  though  she  be 

{k)  Dalgleish  v.  Brooke  (1812),  15  East,  394 ;  S.  C,  2  Camp.  613. 

East,  295,  the  leading  case  on  the  {mj    Keyser    v.    Scott    (1812),    4 

subject  of  this  warranly;  Oom  v.  Taunt.    660;    Eeyner    -c.    Pearson 

Taylor  (1812),  3  Camp.  204;  May-  (1812),   4    Taunt.    662;    Levin    ■.-. 

dhew  V.  Scott  (1812),  ibid.  205.  Newenham  (1813),  Hid.  722. 

(l)  Jarman    v.   Coape    (1811),   13 
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there  captured  by  a  force  from  the  shore,  this  is  not  a  loss 
from  which  the  underwriters  are  protected  by  the  war- 
ranty (w). 

904.  Confiscation  means  more  than  capture,  and  imports 
"  an  act  done  in  some  way  on  the  part  of  the  government  of 
the  country  where  it  takes  place,  and  in  some  way  beneficial 
to  that  government,  though  the  proceeds  need  not,  strictly 
speaking,  be  brought  into  its  treasury  "  (o) .  Hence,  where 
a  ship,  "  warranted  free  from  confiscation  by  the  government 
in  the  ship's  port  or  ports  of  discharge,"  was  boarded  in 
Pillau  roads  (a  Prussian  port)  by  two  parties,  one  of  Prussian 
soldiers,  the  other,  part  of  the  crew  of  a  French  privateer, 
and  was  condemned  by  the  Prize  Court  at  Paris  as  prize  to 
the  French  captors,  and  the  property  given  up  to  them  ;  this 
was  held  not  to  be  a  confiscation  by  the  Prussian  government, 
and  therefore  not  a  risk  excepted  by  this  warranty  {p). 

905.  The  Courts  put  a  different  construction  on  the  war- 
ranty to  be  free  of  capture  in  the  ship's  "  port  of  discharge," 
and  on  the  warranty  to  be  free  of  capture  "  in  port  or  ports" 
generally  [q).  In  the  first  case,  they  considered  the  intended 
place  of  unloading  "  the  port  of  discharge,"  though  an  open 
roadstead,  and  not  infra prcssidia partus  :  in  fact,  as  Bayley,  J., 
expressed  it,  in  Jarman  ».  Coape,  the  word  "  port "  iu  such 
warranties  was  regarded  as  used  in  contradistinction  to  the 
high  seas  {r)~  On  the  other  hand,  they  determined  that  a 
warranty  against  capture  in  port  generally  could  not  be 
available  for  the  underwriters,  unless  the  ship,  at  the  time  of 
capture,  was  actually  within  some  port ;  and  that  it  was  not 
sufficient,  under  such  a  warranty,  that  she  should  then  be  in 


(«)  MeUisb  v.  Staniforth  (1811),  3 
Taunt.  499;  Levy  v.  Vanghan  (1812), 
4  Taunt.  387 ;  Keyser  v.  Scott  (1812), 
ibid.  660;  Leviiu'.Ne-wei)ham(1813), 
ibid.  722. 

(o)  Per  Lord  EUenborough  in  15 
East,  269. 


(p)  Levi  V.  Allnntt  (1812),  15 
East,  267. 

(?)  Per  Lord  EUenborough  in  Jar- 
man  V.  Coape  (1811),  2  Camp.  614. 

(r)  Per  Bayley,  J.,  in  Jarman  v. 
CoapeJlSU),  13  East,  398. 
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an  open  roadstead,  where  ships,  in  ordinary  circumstances.  Sect.  905. 
sometimes  lighten,  but  never  discharge,  their  cargoes  (s)  ;  nor 
within  the  headlands  which  form  the  mouth  of  a  river. 
Hence,  where  a  ship,  insured  from  Rotterdam  to  London, 
and  "  warranted  free  from  capture  in  port,"  was  captured 
while  lying  at  anchor  o£E  Ghoree,  in  the  river  Maes,  within 
the  headlands  which  form  the  mouth  of  that  river,  the  under- 
writers were  held  liable  {t). 

The  modern  Lloyd's  form  of  this  warranty  is  as  follows  : 
"  Wan-anted  free  of  capture,  seizure,  and  detention,  and  the 
consequences  thereof,  or  of  any  attempt  thereat,  piracy 
excepted,  and  also  from  all  consequences  of  hostilities  or 
warlike  operations,  whether  before  or  after  declaration  of 
war." 

The  object  of  this  warranty  is  to  free  the  underwriters 
from  liability  under  the  words  "  arrests,  restraints,  and 
detainments"  in  the  policy  (m). 

"  In  the  construction  of  this  warranty,"  said  Lord  Fitz- 
gerald, "  it  is  observable  that  '  capture '  and  '  seizure '  do  not 
mean  the  same  thing.  '  Capture  '  would  seem  properly  to 
include  every  act  of  seizing  or  taking  by  an  enemy  or 
belligerent.  '  Seizure '  seems  to  be  a  larger  term  than 
'  capture,'  and  goes  beyond  it,  and  may  reasonably  be  inter- 
preted to  embrace  every  act  of  taking  forcible  possession 
either  by  a  lawful  authority  or  by  overpowering  force  "  (x). 

If  a  ship  with  such  a  warranty  be  lost  under  such  circum- 
stances that  tlie  proximate  cause  of  loss  is  perils  of  the  seas, 
though  she  be  also  captured  and  condemned,  the  underwriter 
will  not  be  protected  by  the  warranty  (y) ;  on  the  other  hand, 

(s)  Brown    v.    Tiemey    (1809),    1  like  operations,"  see  Kobinsou  Grold 

Taunt.  517.  Mining-    Co:   v.    Alliance   Ins.    Co., 

(<)  Baring  v.  Vaux  (1810),  2  Camp.  [1902]  2  K.  B  at  p.  500,  per  Collins, 

541.  M.  E. 

(«)  Miller  v.   The  Law  Accident  {y)  Hahnf.  Corbett  (1824),  2Bing. 

Ins.  Co.,  [1903]  1  K.  B.  712.  205  ;  9  Moore,  390  ;  lonides  v.  The 

(«)  Cory  1).  Burr  (1883),  8  App.  Cas.  Universal  Marine  Ins  Assoc.  (1863), 

at  p.  405.     See  further,  as  to  the  14  C.  B.  K  S.  259  ;  32  L.  J.  0.  P. 

meaning  of  these  words,  ante,  §  829,  170. 
and  oases  there  cited.    As  to  "  war- 
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Sect.  905.  although  she  may  have  been  severely  damaged  by  sea  perils, 
and  thereby  exposed  to  seizure,  yet,  if  the  capture  and  con- 
demnation be  the  proximate  cause  of  loss,  the  underwriter  will 
be  discharged  (2). 

Under  a  warranty  to  be  free  from  capture  or  seizure,  it 
matters  not  whether  the  act  done  be  lawful  or  unlawful, 
whether  by  pirates,  mutinous  passengers,  or  persons  armed 
with  state  authority  :  the  underwriter  is  not  liable  (a) . 

Where  a  ship,  warranted  "  free  of  capture  and  seizure,  and 
the  consequences  thereof  in  her  port  of  loading,"  in  order  to 
avoid  such  seizure  ran  to  sea  before  she  was  properly  loaded, 
and  was  in  consequence  obliged  to  put  into  a  port  out  of  the 
course  of  the  voyage  insured,  it  was  held  that  the  under- 
writers under  this  policy  were  not  liable  (b),  but  where  the 
freight  of  the  same  ship  was  insured  by  a  policy  which  did 
not  contain  this  warranty,  it  was  held  that  they  were  liable 
for  the  same  loss  (c). 

(«)  Livie  V.  Janson  (1810),  12  East,  Gold  Mining  Co.  v.  Alliance  Ins.  Co., 

648  ;  Green  v.  Elmslie  (1792),  Peake,  [1904]  A.  C.  359. 

212.  (i)  O'Reilly  v.  Royal  Exch.  Aes. 

(a)Powell».  Hyde(1855),6E.&B.  Co.  (1816),  4  Camp.  246. 

607  ;    Klein-wort  v.  Shepard  (1859),  (c)    O'Reilly   v.    Gonne   (1815),   4 

1  E.  &  E.  447  ;  28  L.  J.  Q.  B.  147  ;  Camp.   249.      The    defence  of   the 

Cory  V.  Burr  (1882),  9  Q.  B.  D.  463  ;  underwriters  in  both  these  cases  was 

8  App.  Cas.  363 ;  Johnston  v.  Hogg  deviation. 
(1883),  10  Q.  B.  D.  432 ;  Rohineon 
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906.  The  term"  General  Average"  is  used  indiscriminately,  Definition  of 
sometimes  to  denote  the  kind  of  loss  whioli  gives  a  claim  to  fverage. 
general  average  contribution,  and  sometimes  to  denote  such 
contribution  itself ;  in  order  to  avoid  confusion,  it  would 
have  been  better  to  use  the  term  general  average  loss  when 
speaking  of  the  former,  and  general  average  contribution 
when  speaking  of  the  latter.  A  general  average  loss  is 
defined  in  the  following  terms  in  sect.  66  of  the  Marine 
Insurance  Act : — 

Sub-sect.  1 .  A  general  average  loss  is  a  loss  caused  by 
or  directly  consequential  on  a  general  average  act.  It 
includes  a  general  average  expenditure  as  well  as  a 
general  average  sacrifice. 

Sub-sect.  2.  There  is  a  -general  average  act  where  any 
extraordinary  sacrifice  or  expenditure  is  voluntarily  and 
reasonably  made  or  incurred  in  time  of  peril  for  the 
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Sect.  906.  purpose   of  preserving   the   property   imperilled   in    the 

common  adventure  (a). 

General  In  all  general  average  acts  there  is  in  reality  a  sacrifice :  in 

dlvid^  into     the  former  case  the  sacrifice  is  itself  an  immediate  loss,  whilst 
two  classes,      ^^  ^j^g  latter  case  the  sacrifice  need  not  involve  any  present 

but  mast  in  ■'   ^ 

reality  always  loss,  but  may  only  entail  loss  or  expenditure  in  the  future  (b). 

be  acts  of  ,.    i      n  i  •     i  • 

saorifioe.  A  loss  of  the  former  kind  is  generally  called  a  general  average 

sacrifice ;  a  loss  of  the  latter  kind  is  generally  called  a  general 
average  loss  or  expenditure.  It  is  true  to  say  that  a  general 
average  sacrifice  must  be  made  at  a  moment  of  peril  in  order 
to  secure  safety.  When,  however,  this  is  said  of  a  general 
average  expenditure,  it  must  be  remembered  that  the  expendi- 
ture itself  is  usually  not  made  until  after  all  danger  is  over. 
It  is  not  necessary  that  the  actual  expenditure  of  the  money 
should  be  made  at  a  moment  of  peril ;  it  is  only  necessary 
that  the  ship  and  cargo  should  have  been  in  peril  at  the  time 
when  the  extraordinary  measures  were  adopted  which  sub- 
sequently entailed  the  extraordinary  expense. 

907.  It  is  proposed  in  the  following  pages  to  follow  the 
ordinary  division  of  general  average  losses  into  two  classes, 
namely  : — 1.  Those  which  arise  from  sacrifices  of  part  of  the 
ship  or  part  of  the  cargo,  purposely  made  in  order  to  save 
both  from  perishing.  2.  Those  which  consist  in  expenses 
incurred  owing  to  extraordinary  measures  undertaken  for  the 
preservation  of  both  ship  and  cargo. 

Losses  of  the  first  class  are  those  which  are  alone  men- 
tioned in  the  text  of  that  Ehodian  law  which  is  generally 
regarded  as  the  foundation  of  the  whole  doctrine  of  general 

(«)  There  may  be  a  general  average  case    was    clearly  apprehended   by 

act,  although  it  may  give  rise  to  no  Lopes,  J.,  in  Svendsen  , .  Wallace 

claim  for  contribution,  as  where  all  (1883),   11   Q.  B.  D.  at  p.  617:— 

the  property  engaged  in  the  adven-  "The  putting  into  a  port  of  refuge 

ture    belongs    to    one    owner  ;    see  ....  is  an  act  of  voluntary  saori- 

Montgomery  v.   Indemnity  Mutual  fice."      So,    also,    throughout    the 

Mar.   Ins.   Co.,  [1901]  1  Q.  B.  at  judgment    of    Bowen,    L.    J.,    13 

p.  151  ;  [1902]  1  K.  B.  734  ;  and  Q.  B.  D.  at  pp.  83-9.5  ;  and  per 

Mar.  Ins.  Act,  s.  66,  sub-s.  7.  Baggallay,  L.  J.,  at  p.  81. 

(4)  The  sacrificial  element  in  this 
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average  (c)  :  but  it  is  evident  that  expenses  inciirred  by  tbe    Sect.  907. 

owner  of  a  part,  owing  to  extraordinary  measm-es  adopted 

for  tbe  preservation  {d)  of  the  whole,  give  just  as  valid  a 

claim  to  contribution  in  general  average  as  any  other  species 

of  loss  intentionally  incurred  for  the  same  purpose ;  and  they 

have  been  accordingly  admitted  to  give  such  a  claim  by  the 

law  and  practice  of  all  maritime  states. 

There  is  no  difference  in  principle  between  these  two 
classes  of  losses ;  but  the  application  of  the  principle,  as  we 
shall  see  in  the  sequel,  leads  to  different  results  in  the  two 
cases :  and  upon  this  ground  it  becomes  of  practical  importance 
to  bear  the  distinction  in  mind. 

A  general  average  loss  has  been  authoritatively  defined  to  Definition  of 
be  "  a  loss  arising  out  of  extraordinary  sacrifices  made,  or  fgeT^sses™'^" 
extraordinary  expenses  incurred,  for  the  preservation  of  ship 
and  cargo"  (e). 


(c)  The  bare  text  of  that  law,  in 
fact,  does  not  extend  to  the  sacrifice 
even  of  part  of  the  ship,  and  is  con- 
fined in  terms  solely  to  the  case  of 
jettison: — "  Jaotus  factus  levandee 
navis  gratia." 

{d)  Instead  of  "preservation," 
earlier  editions  of  this  work  had 
"joint  benefit,"  or  some  such  ex- 
pression. See  2nd  ed.  p.  895.  The 
editors  have  throughout  this  chapter, 
in  accordance  with  the  view  of  the 
Court  of  Appeal  expressed  in  Svend- 
sen  1).  Wallace  (1884),  13  Q.  B.  D. 
69  (which  is  confirmed  by  the  lan- 
guage of  sect.  66,  sub-sect.  2,  of 
the  Mar.  Ins.  Act,  supra),  substi- 
tuted the  word  "preservation"  or 
"safety."  They  have  also  made 
corresponding  alterations  in  order  to 
make  it  clear  that,  although  the  ex- 
penses need  not  be  incurred  at  a  time 
when  the  interests  are  in  peril,  yet 
they  must  be  necessitated  by  mea- 
sures taken  at  a  time  of  peril  for  the 
common  safety. 

(e)  Per  Lawrence,  J.,  in  Birkley 
V.   Presgrave   (1801),    1    East,   220, 


228  ;  adopted  literally  by  the  Court 
of  Appeal  in  Sveudsen  v.  Wallace. 
In  order  to  make  it  clear  that  the 
extraordinary  expenses  need  not 
necessarily  be  incurred  at  a  time 
when  ship  and  cargo  are  actually 
in  peril,  it  is  submitted  that  a  better 
definition  is  "a  loss  consisting  in 
extraordinary  sacrifices  made,  or  in 
expenses  incurred  in  consequence  of 
extraordinary  action  taken,  for  the 
preservation  of  ship  and  cargo." 
The  expression  attributed  in  the 
report  to  Lawrence,  J.,  is  "all 
loss"  ;  the  words  "all  loss"  must, 
however,  be  read  with  some  limita- 
tion. They  ought  not,  said  Barnes, 
J.,  in  The  Leitrim,  [1902]  P.  at 
p.  266,  to  include  losses  which  are 
the  result  of  accidental  circumstances 
affecting  the  loser.  In  Montgomery 
V.  Indemnity  Mutual  Mar.  Ins.  Co., 
[1902]  1  K.  B.  at  p.  740,  it  is  sug- 
gested in  the  judgment  of  the  Court 
of  Apppal  that  a  sacrifice  made  not 
for  the  safety  of  the  property  at 
risk  but  ' '  in  fear  of  death  "  may  be 
general  average.    This  view,  how- 
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Sect.  908.        908.  The  plainest  principles  of  equity  require  that  the 


definition  of 
general 
average 
contribution. 


Principle  and  Sacrifices  SO  submitted  to  should  be  made  good  (sarciantur), 
and  the  expenses  incurred  repaid,  by  a  general  contribution 
from  all  those  benefited  by  either  the  one  or  the  other,  in 
proportion  to  the  value  of  the  property  which  those  sacrifices 
and  expenses  have  been  instrumental  in  saving  ( /) .  Hence,  a 
general  average  contribution  may  be  defined  to  be  a  eontri-' 
bution  by  all  parties  in  a  sea  adventure,  to  make  good  the  loss 
which  has  been  sustained  by  one  or  more  of  their  co-adven- 
turers from  sacrifices  made,  or  expenses  incurred,  for  the 
preservation  of  the  whole. 

The  general  rules  as  to  general  average  contribution,  and 
as  to  the  liability  of  the  insurers  in  respect  of  general  average 
losses  are  thus  stated  in  sect.  ()6  of  the  Marine  Insurance 

Act:— 

Sub-sect.  3.  Where  there  is  a  general  average  loss,  the 
party  on  whom  it  falls  is  entitled,  subject  to  the  condi- 
tions imposed  by  maritime  law  (g),  to  a  rateable  contri- 
bution from  the  other  parties  interested,  and  such 
contribution  is  called  a  general  average  contribution. 


ever,  is  not  supported  ty  the  Marine 
Insurance  Ant,  nor  by  the  previous 
authorities. 

(/)  iBquissimum  enim  est  com- 
mune detrimentum  fieri  eorum,  qui 
propter  amissas  res  aliorum,  con- 
seouti  sunt,  ut  merces  euas  salvas 
habuerint.  Dig.  lib.  xiv.  tit.  2. 
There  have  been  differences  of  opi- 
nion as  to  whether  the  right  to  con- 
tribution arises  out  of  an  implied 
contract,  or  in  some  other  way. 
Cf.  Lowndes,  24—27.  The  present 
editor^^,  while  agreeing  with  Bowen, 
L.  J.,  in  Burton  v.  English  (1883), 
12  Q.  B.  B.  218,  at  p.  223,  that 
the  question  is  in  most  cases  one 
merely  of  words,  conceive  neverthe- 
less that  in  some  oases  it  may  be  one 
of  practical  importance.  The  view 
best  supported  by  judicial  authority 
in  this  country  is  that  the  right  arises 
not  out  of  contract,  but  from  the 
old  Rhodian  laws,  and  has  thence 


become  incorporated  into  the  laws 
of  England  as  the  law  of  the  ocean. 
Cf.  Burton  %/.  English,  uH  supra; 
also  Milburn  o.  Jamaica  Fruit,  &c. 
Co.,  [1900]  2  Q.  B.  at  pp.  546  and 
550,  per  A.  L.  Smith  and  Vaughan 
Williams,  L.  JJ.  See  also  per 
Watkin  Williams,  J.,  in  Pirie  v. 
Middle  Dock  Co.  (1881),  4  Asp. 
M.  L.  C.  388.  This  view  was  not 
that  of  Lord  Bramwell  (see  Wright 
V.  Marwood  (1881),  7  Q.  B.  D.  62), 
and  was  strenuously  impugned  by 
Mr.  Maclachlan  in  the  6th  edition  of 
this  work  (p.  860).  It  is,  however, 
the  view  which  has  been  generally 
adopt;ed  in  America  (cf .  The  Eoanoke 
(1893), 69  Fed.  R.161;TheEliza  Lines 
(1896),  61  Fed.  R.  308,  325  ;  Marwiok 
V.  Rogers  (1895),  163  Mass.  60),  and 
commends  itself  as  the  better  view 
to  the  minds  of  the  present  editors. 
ill)  See  post,  §§  918,  920—923. 
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Sub-sect.  4.  Subject  to  any  express  provision  in  the  Sect.  908. 
policy,  where  the  assured  has  incurred  a  general  average 
expenditure,  he  may  recover  from  the  insurer  in  respect 
of  the  proportion  of  the  loss  which  falls  upon  him  ;  and, 
in  the  case  of  a  general  average  sacrifice,  he  may  recover 
from  the  insurer  in  respect  of  the  whole  loss  without 
having  enforced  his  right  of  contribution  from  the  other 
parties  liable  to  contribute. 

Sub-sect.  5.  Subject  to  any  express  provision  in  the 
poHcy,  where  the  assured  has  paid,  or  is  liable  to  pay,  a 
general  average  contribution  in  respect  of  the  subject 
insured,  he  may  recover  therefor  from  the  insurer. 

Sub-sect.  6.  In  the  absence  of  express  stipulation,  the 
insurer  is  not  liable  for  any  general  average  loss  or  con- 
tribution where  the  loss  was  not  incurred  for  the  purpose 
of  avoiding,  or  in  connexion  with  the  avoidance  of,  a 
peril  insured  against. 

Thus  the  amount  paid  by  each  of  the  co-adventurers,  as  Adjustment 

of  general 
his  share  of  the  contribution,  is  exactly  proportioned  to  the  average  and 

value  of  his  property  as  saved  by  the  sacrifice  (A)  ;  this  sum  the  nnder- 

is  ascertained  in  most  cases  directly  after  the  ship's  arrival  at  "^"ters. 

her  port  of  destination,  and  is  there  assessed  upon  each  of  the 

co-adventurers,  who  are  in  law  primarily  liable  to  the  party 

who  has  suffered  by  the  loss.     The  owner  of  the  property 

sacrificed  is  then,  if  insured,  reimbursed  by  his  underwriters 

in  respect   of  his  loss.     The   latter  then,  by  subrogation, 

become  entitled  to  claim  against  the  owners  of  the  interests 

saved,  who  in  their  turn  are,  if   insured,  entitled  to  claim 

from  their  underwriters  the   same   proportion  of  the   sum 

insured  in  the  policy  as  the  amount  assessed  upon  them 

by    way    of    contribution    bears    to    the  whole  value    of 

their  property,  as  saved  by  the  sacrifice  («).      In  practice, 

accordingly,  whenever   ship  or  goods   are  insured,  general 

average    losses,    when    their    amount    is    once    ascertained, 

are  settled  by  the  underwriters.     The  process  by  which  the 

amount  of  damage  is  ascertained,  and  the  different  sums  to 

(A)  There  is,  however,  as  regards  of  sacrifice  and  of  expenditure.  The 
contributing  interests  and  values,  a  point  is  discussed  later,  §§  975—977. 
distinction  to  be  drawn  between  uases  (i)  1  Magens,  Ins.  55, 
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Sect.  908.  be  paid  in  contribution  for  it  are  assessed  upon  the  parties 
interested,  and  made  good  to  them  by  the  underwriters,  is 
called  the  adjustment  of  general  average.  It  should,  how- 
ever, be  remembered  that  the  law  of  general  average  is  part 
of  the  maritime  law,  and  should  always  be  studied  as  such 
independently  of  questions  of  insurance,  however  much  they 
are  mingled  together  in  practice  (/c). 


A  general 
average  loss 
must  result 
from  the  act 
of  man,  as 
distinct  from 
accident. 


909.  Having  thus  given  a  brief  sketch  of  the  doctrine  of 
general  average,  let  us  proceed  to  examine  it  more  in  detail, 
and  commence  by  inquiring  into  the  characteristics  of  those 
losses  which  give  a  claim  to  general  average  contribution. 
The  leading  characteristic  of  a  general  (as  distinct  from  a 
particular)  average  loss  is,  that  it  is  the  intentional  result  of 
the  act  of  man  [l),  not  the  inevitable  result  of  the  perils 
insured  against ;  it  arises  from  damage  purposely  submitted 
to  or  directly  effected  by  the  agency  and  will  of  man,  not 
accidentally  caused  by  the  agency  of  the  winds  and  waves  (m). 

A  storm  arises,  the  ship  is  tnaking  water  with  every  sea, 
or  is  drifting  in  upon  rocks  and  breakers,  and  in  imminent 
danger  of  being  lost ;  if  goods  are  thrown  overboard  to 
lighten  her,  or  masts  cut  away  to  bring  her  up,  the  damage 
so  sustained  by  the  owner  of  the  goods  or  of  the  ship  is  a  loss 
which  gives  him  a  claim  to  general  average  contribution — 
in  other  words,  is  a  general  average  loss.  If,  under  similar 
circumstances,  instead  of  being  thus  sacrificed  for  the  common 
safety,  the  goods  are  washed  out  by  the  waves,  or  the  mast 
snapped  asunder  by  the  wind,  the  loss  falls  entirely  upon  the 
party  whose  property  was  thus  damaged — in  other  words,  is 
a  particular  average  loss. 


{k)  See  The  BrigeUa,  [1893]  P. 
195. 

(t)  According  to  tlie  very  higli 
authority  of  the  Supreme  Court  of 
the  United  States  in  Ealli  v.  Troop 
(1894),  157  U.  S.  386,  it  must  be  the 
voluntary  act  of  the  master  of  the 
vessel,  and  of  no  one  else,  done  for 
the  safety  of  the  common  interests 


intrusted  to  his  care,  and  with  no 
other  object.  It  is  doubtful,  hovr- 
ever,  whether  this  view  is  consistent 
■with  the  opinion  of  Mathew,  J.,  in 
Papayanni  n.  Grampian  S.S.  Co. 
(1896),  1  Com.  Cas.  448.-  See  also 
Carver,  ».  374. 

(ot)  1    Emerigon,   o.    xii.    s.    39, 
p.  688. 
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910.  In  order  to  entitle  the  party  sustaining  such  loss  to  a    Sect.  910. 
general  average  contrihution,  it  must  appear  to  have  heen  The  loss  must 
incurred  with  a  view  to  the  general  safety  of  the  ship,  cargo  f^  the"glne. 
and  freight  (m).     The  principle  of  the  Ehodian  law  is,  m^  ral  safety. 
omnium  contributione  sarciatur  quod  pro  omnibuH  datum  est  (o). 
The  loss,  which  is  to  entitle  one  of  the  co-adventurers  to  a 
contribution  from  all,  must  be  suffered  for  the  sake  of  all ; 
and  accordingly  we  find  that  the  sea  laws  of  the  Middle  Ages 
invariably  required  that  the  master,  before  he  could  claim  a 
general  average  contribution,  should  swear  that  the  sacrifice 
was  made  to  save  the  ship,  the  cargo,  and  the  lives  and 
liberties  of  the  crew  {p). 

So  it  has  been  held  in  this  country  that  where  the  general  Where  the 
J.  ,      .  ,     .  •nil-  n  general  safety 

satety  is  not  imperilled,  a  loss  incurred  for  the  safety  of  a  is  not  im- 
part thereof  cannot  give  a  claim  to  contribution  in  general  fot"  iuoirred 
average.     Thus,  where  a  mob  in   Ireland  boarded  a   ship  f™  the  safety 

,  '^   of  part  gives 

partly  laden  with  corn,  and  would  not  leave  her  till  they  had  no  claim  to 

compelled  the  captain  to  sell  them  the  corn  at  a  certain  low 

rate,  it  was  contended,  on  the  part  of  the  assured,  that  as 

the  captain  was  thus  obliged  to  let  the  people  take  the  corn, 

in  order  to  induce  them  to  spare  the  rest  of  the  cargo,  this 

was  a  general  average  loss  ;  but  Lord  Kenyon  held  that  this 

was  not  so,  because  the  other  interests  never  were  in  jeopardy : 

for  the  persons  who  took  the  com  intended  no  injury  to  the 


(«)  Phillips,  however  (Ins.  vol.  ii.  perilled.      See    Oppenheim   v.    Fry 

s.  1273),  is  probably  correct  in  point-  (1864),  3  B.  &  S.  873  ;  6  ibid.  348  ; 

ing  out  that  though  the  sacrifice  must  Phillips,  s.  1274. 

usually  be  on  account  of  the  entire  (o)  Dig.  lib.  xiv.  tit.  2,  f.  1. 

interest  at  risk  in  ship,  freight  and  (p)  "Pour  saufver  leurs  corps,  la 

cargo,  yet  contribution  may  be  due  neef,    at    les    darrees."      Jugemens 

from  a  part  only  of  those  interests  d'Olerou,   art.    8  ;    Pardessus,    Lois 

when  only  a  part  is  in  peril  so  as  to  be  Mar.  vol.  i.  p.  328.     "  Tho  beholden 

benefited  by  the  expenses  or  sacrifices.  ihr  Liff,  Sohiflf,  und  Gut";  Laws 

Cf.   Kingston  v.    Wendt    (1876),    1  of  Wisbuy,  art.  22 ;  Pardessus,  Lois 

Q.  B.  D.  at  p.  372.     And  a  sacrifice  Mar.  vol.  i.  p.  476.     "  Les  personnes, 

or  expenditure  may,  for  some  pur-  et  le  haver,  et  tot  quant  a^i  ha"  ; 

poses  at  least,  be  treated  as  a  matter  Consolato  del  Mare,  c.   54,  of  the 

of  general  as  distinct  from  particular  original    Catalan  ;    Pardessus,   Lois 

average,  though  the  safety  of  some  Mar.  vol.  ii.  p.   1 04 ;  u.  97  of  the 

portion  may  never   have   been  im-  Italian  translation. 
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Sect.  910.  ship,  or  any  other  part  of  the  cargo,  but  the  com  {q).  Upon 
the  same  principle  Benecke  maintained  that  if  the  master  of 
a  neutral  ship,  who  had  secretly  taken  enemy's  goods  on 
board,  should,  from  fear  of  having  these  goods  confiscated, 
slip  his  anchor  or  throw  those  particular  goods  overboard, 
neither  he  nor  the  owners  of  these  goods  would  have  any 
claim  to  contribution  upon  the  other  parties  to  the  adventure, 
because  such  sacrifice  was  made  not  to  save  the  whole,  but 
only  a  part  (r).  In  the  same  way,  where  expenditures 
appear  to  have  been  made  not  on  behalf  of  both  ship  and 
cargo,  but  on  behalf  either  of  the  ship  alone,  or  of  the  cargo 
alone,  they  can  give  no  claim  to  general  average  contribution, 
but  wiU  be  a  charge  on  the  owner  of  the  particular  interest 
preserved  by  the  adoption  of  the  course  which  necessitated 
such  expenditures. 

The  general  911-  The  general  safety  must  also  be  the  motive  for  the 
be  the  Xeot  sacrifice  ;  and  if  made  with  any  other  object,  it  can  give  no 
of  the  saori-  claim  to  a  general  average  contribution.  ,  Thus,  no  claim  could 
be  allowed  in  a  case  where  the  captain  of  a  ship  which  was 
just  on  the  point  of  capture  threw  overboard  a  quantity  of 
dollars,  not  to  save  the  ship  and  cargo,  but  merely  to  prevent 
the  dollars  from  falling  into  the  enemy's  hands  («). 

This  rule  has  been  recently  laid  down  with  great  emphasis 
in  the  Supreme  Court  of  the  United  States.  The  cargo  in 
the  hold  of  the  "  J.  W.  Parker "  took  fire  while  the  vessel 
was  moored  in  port  at  Calcutta,  near  other  vessels.     She  was 

taken  possession  of  by  the  port  authorities,  who  eventually 

in  spite  of  the  protests  of  the  master,  who  believed  it  to  be 

(q)  Nesbitt  v.  Lushington  (1792),  See  also  Royal  Mail  Steam  Packet 

4  T.  R.  f83.  Co.  ».  English  Bank  of  Rio  (1887), 

{/•)  Beneoke,  Pr.  of  Indem.  223.  19  Q.  B.  D.  at  p.  373,  per  Wills,  J. ; 

(s)  The  case  of  Butler  v.  Wild-  and  Job  v.  Langton  (1857),  26  L.  J. 

man  ((1820),  3  B.  &  Aid.  398)  con-  Q.  B.  97  ;    Walthew  v.  Mavrojani 

tains  an  obiter  diotum  to  this  effect  (1870),  L.  R.  6  Exch.  116  •  Kemp  v. 

by  Hohroyd,  J.,  which  was  adopted  Halliday  (1866),  34  L.  J.  Q.  B.  233  ; 

by  Shee,  J.,  in  the  8th  edition  of  L.  E.  1  Q.  B.  620— which  oases  are 

Abbott  on  Shipping  (p.  479) ;  and  see  more  particularly  noticed  in  §S  967— 

6th  edition  (p.  344)  to  the  same  effect.  969,  infra. 
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possible  to  save  part  at  least  of  the  cargo  before  taking  any    Sect.  911. 

extreme  measure — extinguished  the  fire  by  scuttling  the  vessel. 

The  Circuit  Court  had  found  as  a  fact  that  the  measures  taken 

by  the  port  authorities  were  the  best  available  to  extinguish 

the  fire  and  to  save  greater  loss  on  the  cargo,  but  did  not  find 

whether  their  purpose  was  to  save  this  vessel  and  her  cargo, 

or  to  save  other  vessels  and  property  in  the  port;  and  the 

Supreme  Court  drew  the  inference  that  inasmuch  as  their 

sole  office  and  duty  was  to  protect  the  shipping  generally, 

such  had  been  their  object  in  this  particular  case.     It  was 

held,  therefore,  that  as  the  object  of  the  sacrifice  had  not  been 

to  save  this  particular  vessel  and  cargo,  there  could  be  no 

right  to  a  general  average  contribution  (t). 

912.  A  question  that  has  been  much  discussed  is  whether  Need  the 
the  peril  must  be  averted  by  the  sacrifice,  in  order  to  give  a  been  success- 
claim  to  general  average  contribution.  In  other  words,  must  ingWie  perU? 
the  sacrifice  have  been  successful  ?  The  point  may  be  raised 
under  two  different  sets  of  circumstances.  First,  a  sacrifice 
may  be  properly  and  judiciously  made,  and  the  remaining 
interests  may  be  subsequently  preserved,  but  such  preservation 
may  be  in  no  sense  due  to  the  sacrifice,  but  to  the  intervention 
of  other  causes,  post  hoc,  and  not  propter  hoe.  In  such  a  case 
it  is  confidently  submitted  that  though  the  sacrifice  has 
produced  no  good  results,  and  cannot  therefore  be  called 
successful,  it  nevertheless  gives  claim  to  a  general  average 
contribution.  The  second  case  is  where  the  peril  has,  in  spite 
of  the  sacrifice,  had  its  fuU  effect,  and  the  loss,  which  it  was 
intended  by  the  sacrifice  to  avert,  has  nevertheless  been 
sustained.  This  case  raises  questions  of  nicety  and  doubt. 
It  is  clear,  indeed,  that  if  both  ship  and  cargo  entirely  perish 

(<)  E.alli».  Troop  (1894),  157  U.S.  be  an  object,  but  the  sole  object  of  the 

386.     The  case  was  also  decided  on  sacrifice.      On  this  point,  however, 

the  ground  that  the  sacrifice  was  not  the  same  Court  in  MoAndrews  v. 

a  voluntary  act  of  the  master,  but  Thatcher  ( (1865),  3  Wall,  at  p.  370) 

a  compulsory  one  by  the  port  autho-  seems  to  have  taken  a  different  view, 

rities  (see  ante,  §  909,  n.  {I) ) ;  and  the  See  Royal  Mail  Steam  Packet  Co. 

Comt  seems  also  to  have  considered  v.  English  Bank  of  Rio  (1887),  19 

that  the  general'  safety  must  not  only  Q.  B.  D.  at  p.  374,  per  WiUs,  J. 

4b^ 
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Sect.  912.  in  spite  of  the  sacrifice,  there  can  be  no  contribution,  because 
there  is  nothing  left  to  contribute.  The  difficulty  arises  in 
cases  where  the  ship  is  lost  but  the  goods  or  part  of  them  are 
saved ;  in  such  cases,  does  that  which  is  saved  contribute  for 
that  which  has  been  sacrificed?  The  discussion  of  this 
question  has  been  reserved  to  a  later  part  of  this  chapter, 
inasmuch  as  it  is  here  our  object  to  enumerate  only  the 
imdoubted  requisites  of  a  general  average  loss  (m). 


The  loss  muBt 
be  submitted 
to  under  the 
pressure  of 
imminent 


913.  It  is  an  undoubted  requisite  of  a  general  average  loss 
that  it  should  have  been  incurred  under  the  pressure  of  a  real 
and  imminent  danger.  The  sacrifice  may  have  been  bond  fide 
made  with  a  view  to  the  general  safety ;  but  it  can  give  no 
claim  to  contribution  unless  that  safety  shall  appear  to  have 
been  really  endangered  («).  I  am  not  bound  to  make  good 
to  another  a  loss  he  has  intentionally  incurred,  with  a  view  to 
my  benefit,  if  such  loss  was  one  which  a  man  of  ordinary 
firmness  and  sound  judgment  would  not,  under  the  circum- 
stances, have  submitted  to.  The  sacrifice  must  have  been 
made  under  the  urgent  pressure  of  some  real  and  immediately 
impending  danger,  and  must  have  been  resorted  to  as  the 
sole  means  of  escaping  destruction. 

"  In  order  to  give  a  claim,"  says  Emerigon,  "  to  a  general 
average  contribution,  it  is  not  enough  that  a  jettison  has  been 
made  :  that  measure  must  have  been  forced  upon  those  resort- 
ing to  it  by  the  fear  of  perishing"  {par  la  crainte  depM'r). 
"A  panic  terror,"  says  the  same  great  writer,  "will  not 
excuse  the  captain  who  has  had  recourse  to  a  jettison  without 
being  forced  to  it  by  real  danger  "  (p). 


914.  The  old  sea-laws  detail  with  great  minuteness  all  the 


The  aacrifioe, 

must  be  .  " 

resorted  to       forms  which  ought  to  be  observed  by  the  captain,  before 

deUberationaa  proceeding  to  make  any  sacrifice  for  the  general  safety  (z). 


{«)  Cf.  §§  979,  980,  mfra. 

{xj  It  must  also  have  been  reason- 
ably made :  Mar.  Ins.  Act,  s.  66  (2), 
ante,  §  906. 

{y)  1    Emerigon,   c.    xii.    s.    39, 


pp.  587,  588. 

(«)  Jugemens  d'Oleron,  arts.  8,  9  ; 
Pardessus,  Lois  Maritimes,  vol.  i. 
p.  328 ;  Laws  of  Wisbuy,  arts.  20, 
21 ;  ibid.  p.  476  ;  Oonsolato  del  Mare, 
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And  in  more  modern  times  Stevens  gave  it  as  the  practical    Sect.  914. 
rule  to  be  observed,  tbat  the  master  should,  if  possible,  consult  oironmstances 
the  most  experienced  of  the  crew  and  the  supercargo,  if  there  ^  ™"  ' 
be  one  on  board  ;  and  then  make  an  entry  in  his  log-book, 
and  immediately  on  arriving  at  the  Gist  port,  note,  and,  if 
possible,  extend,  his  protest  (a) . 

It  is  obvious,  however,  that  in  those  cases  of  desperate  and 
urgent  danger  which  allow  no  time  for  hesitation  and  discus- 
sion, no  greater  degree  of  deliberation  should  be  required  than 
may  be  necessary  to  rescue  the  measures  resorted  to  from  the 
reproach  of  rJEishness. 

"  The  rule  of  consulting  the  crew,"  says  Lord  Kenyon, 
"  is  rather  founded  on  convenience,  and  to  avoid  dispute,  than 
on  necessity  "  {b).  "  A  consultation  with  the  officers,"  remarks 
Story,  J.,  "  may  be  highly  proper  in  cases  which  admit  of 
delay  and  deliberation  ;  but  if  the  propriety  and  necessity  of 
the  act  be  otherwise  sufficiently  made  out,  there  is  an  end  of 
the  substance  of  the  objection  "  (c). 

The  test  suggested  by  Baily  seems  a  very  sensible  one ;  . 
viz.,  that  the  act  must  be  a  judicious  one  with  reference  to 
the  state  of  things  at  the  moment  of  its  performance  (d). 
"  From  this  principle,"  as  he  very  justly  observes,  "  it  follows 
that  a  consultation  between  master  and  crew,  or  a  want  of 
uniformity  in  the  opinions  of  the  crew,  does  not  materially 
affect  the  question ;  and  that  an  act  may  give  rise  to  general 
average  even  where  the  master  orders  it  in  opposition  to  the 
wishes  of  the  crew,  or  a  crew  perform  it  ia  defiance  of  the 
orders  of  the  piaster"  (e). 

arts.  97,  109,  of  the  Italian  transla-  («)  Ibiil:2l.   The eonoluding words 

tion,  00.  54,  66,  of  the  original.     See  of  this  sentence  are  undoubtedly  open 

Pardessas,  Lois  Maritimes,  vol.  li.  to  oritioism.     The  case  of  RalU  v. 

pp.  104—112.  Troop  ((1894),   157   U.  S.   386)— a 

(a)  Stevens,  Average,  29.  very  learned  and  exhaustive  decision 

(b)  Birkley  v.  Presgrave  (1801),  1  of  the  Supreme  Court  of  the  United 
East   228.  States — lays  down  that  it  is  to  the 

(tf)  In  Colonial  Ins.  Co.  ».  Ashby  master  of  the  vessel,   and  to  him 

(1839),  3  Peters,  S.  C.  R.  331.  alone  (except  in  case  of  his  death, 

{d)  Baily,  General  Average,  19—  disability,  or  absence),  that  the  power 

23.  and  duty  of  determining  all  such 
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Sect.  915.         915.  It  remains  to  notice  another  principle,  of  great  im- 
The  saorifioos  portance  in  determining  whether  a  loss  be  or  be  not  such  as 
must  teT/Mi  to  give  a  claim  to  general  average  contribution,  viz.,  that  no 
extraordinary  g^jjj  claim  Can  be  Sustained  unless  the  sacrifices  and  expendi- 
tures out  of  which  it  arises  were  of  an  extraordinary  nature  (/) ; 
in  other  words,  unless  they  were  something  over  and  beyond 
those  ordinary  duties  and  ordinary  expenses  of  the  navigation 
to  which  the  shipowner  is  bound  by  the  nature  of  the  contract 
between  himself  and  the  freighter,  and  for  which  he  is  to  be 
remunerated  by  the  freight.     By  the  contract  of  affreight- 
ment the  shipowner  is  bound  to  do  all  that  is  requisite,  in  the 
ordinary  course  of  the  voyage,  for  the  safe  transport  of  the 
goods  to  their  port  of  delivery  {g).     All  expenses,  therefore, 
incurred,  and   all  ordinary  manoeuvres  rendered  necessary, 
for  the  purpose  of  so  transporting  the  goods,  or  keeping  the 
ship  in  a  fit  state  so  to  transport  them,  are  a  direct  consequence 
of  his  contract  with  the  freighters,  and,  being  merely  within 
the  strict  scope  of  his  ordinary  duty  as  shipowner,  cannot 
'entitle  him  to  any  recompense  but  that  which  was  his  con- 
sideration for  undertaking  such  duty,  viz.,  the  freight  {h). 

Whatisextra-  916.  For  instance,  a  large  clipper  ship  with  an  auxiliary 
screw,  while  crossing  the  ocean  with  a  cargo  on  board,  was  so 
injured  by  collision  with  an  iceberg  as  to  lose  all  power  of 
sailing.  The  master  made  Eio  by  means  of  her  auxihary 
screw.  Finding  when  there  that  complete  repairs  would  cost 
several  thousands  of  pounds  more  than  in  England,  and  would 
entail  the  unshipping  of  the  cargo  and  considerable  delay,  he 
had  sufficient  repairs   done  to  her  in  three   days,  without 

questions  appertains,  on  the  ground,  (/)  Of.  Mar.  Ins.  Act,  s.  66  (2), 

apparently,  that  it  is  he  alone  who  is  ante,  §  906. 

invested  by  the  owners  of  the  diffe-  (y)  3  Kent,  Com.  208  et  seq. 

rent  interests  with  implied  authority  (A)  ' '  En  eflet, ' '  says  Boulay-Paty, 

to  act  on  their  behalf.     It  is  stated  to  "toutes  ces  mesures  sont  comprises 

be  doubtful  whether  even  a  pilot  in  dans  I'obligation  de  transporter  la 

command  has  such  authority  ;  much  oargaiaou."  Comment,  on  Emerigon, 

less,   therefore,   a  crew.      See   also  vol.  i.  p.  610.     See  also  2  Phillips, 

Wamsutta  MUls  v.  Old  Colony  Steam-  Ins.  s.  1281 . 

boat  Co.  (1884),  137  Mass.  471. 
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taking  out  the  cargo,  as  would  carry  her  home.     He  then    Sect.  916. 

sailed  and  arrived  in  England"  by  means  of  her  auxiliary 

screw,  having  purchased  coals  at  Rio  and  again  at  Fayal  at 

an  extra  cost  to  the  owner  of  1,472/.     The  Court  held  that 

the  master   had   done   no   more   than   it  was  his  duty  to 

do,  and   that   no  part    of   the    expense  for    coals  could  be 

allowed  to  be  general  average  (^). 

Blackburn,  J.,  in  the  course  of  the  judgment  of  the  Court, 
said :  "  The  shipowners  by  their  contract  with  the  freighters 
are  bound  to  give  the  services  of  their  crew  and  their  ship, 
and  to  make  all  disbursements  necessary  for  this  purpose. 
In  the  case  of  such  a  vessel  as  this,  which  is  equipped  with  an 
auxiliary  screw,  their  contract  includes  the  use  of  that  screw, 
and  consequently  the  disbursements  necessary  for  fuel  for  the 
steam  engine.  Now  the  disaster  which  occurred  in  this  case 
no  doubt  caused  the  engine  to  be  used  to  a  much  greater  " 
extent  than  would  generally  occur  on  such  a  voyage,  and  so 
caused  the  disbursement  for  coals  to  be  extraordinarily  heavy ; 
but  it  did  not  render  it  an  extraordinary  disbursement.  The 
case  is  similar  to  that  of  an  ordinary  sailing  vessel  in  which, 
owing  to  disasters,  the  voyage  is  unusually  protracted,  and 
consequently  the  owner's  disbursements  for  provisions  and 
for  the  wages  of  his  crew,  if  they  are  paid  by  the  month,  are 
extraordinarily  heavy.  It  is  not  similar  to  that  of  the  master 
hiring  extra  hands  to  pump  when  his  crew  are  unable  to  keep 
the  vessel  afloat,  or  any  other  expenditui'e  which  is  not  only 
extraordinary  in  its  amount,  but  is  incurred  to  procure  some 
service  extraordinary  in  its  nature  "  (A). 

Where,  therefore,  a  vessel  met  with  heavy  weather  which 
continued  for  many  days,  and  the  vessel  in  consequence 
strained  and  sprung  a  leak,  and  the  supply  of  coals  for  the 
donkey  engine,  which  would  have  sufficed  for  an  ordinary 
voyage,  was  exhausted  at  the  pumps,  so  that  spare  spars  and 
part  of  the  cargo  were  afterwards  necessarily  consumed  in 

(«)    Wilson  V.   Bank   of  Victoria      Bank  of  Australasia  (1872),  L.  R.  7 
(1867),  L.  R.  2  Q.  B.  203.     Accord.      Ex.  39. 
in    respect    of    coals,    Harrison    v.  (*)  L.  E.  2  Q.  B.  212. 
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Sacrifice  of 
boat  in  order 
to  save  ship 
and  cargo 
from  immi- 
nent capture. 


Where  loss 
caused  by 
fault  of  the 
claimant. 


making  steam  for  the  pumps,  and  in  saving  the  ship  and 
cargo  ;  this  loss  was  held  to  be  chargeable  as  general 
average  (/). 

917.  It  is  often  very  difficult  in  practice  to  draw  the  line 
accurately  between  what  shall  be  considered  ordinary  and 
what  extraordinary  expenses  and  sacrifices.  Further  instances 
of  the  application  of  this  principle,  and  of  the  difficulty  in 
applying  it,  will  be  found  later  on  in  this  chapter ;  meanwhile 
it  will  suffice  to  cite  the  following  as  a  good  instance  of  that 
extraordinary  kind  of  sacrifice  vsihich  would  everywhere  be 
acknowledged  to  give  a  claim  to  general  average  contribution. 

The  captain  of  a  French  ship,  who  had  been  chased  all  day 
by  an  enemy,  who  was  rapidly  gaining  on  him,  at  nightfall 
deliberately  launched  his  long  boat,  fitted  her  with  a  mast  and 
sail,  fixed  a  lantern  in  her  mast  head,  and  set  her  adrift ;  at 
the  same  time  he  hauled  down  the  ship's  lights  and  altered 
her  course.  The  long  boat,  followed  by  the  enemy,  drifted 
away  before  the  wind  and  was  lost ;  the  ship,  by  means  of 
this  mancBuvre,  escaped.  The  loss  of  the  boat  under  these 
circumstances  was  held  to  be  a  general  average  loss,  having 
been  an  extraordinary  sacrifice,  intentionally  made  for  the 
sake  of  saving  the  ship  and  cargo  {m). 

918.  Another  condition  to  the  right  to  claim  contribution 
has  been  established  by  high  judicial  authority,  viz.,  that 
where  the  peril  giving  rise  to  the  claim  has  been  occasioned 
by  the  fault  of  the  claimant  or  his  servants,  he  cannot  be 
permitted  to  recover  from  those  whose  property,  though  saved 
by  his  sacrifice,  was  yet  imperilled  by  his  wrongful  act. 
Thus,  in  Schloss  v.  Heriot  (m),  to  a  shipowner's  claim  for 


(?)  Robinson  v.  Price  (1876),  2 
Q.  B.  D.  91 ;  and  in  Court  of  Appeal 
at  p.  295  ;  Harrison  ».  Bank  of  Aus- 
tralasia, ubi  supra, 

(m)  1  Emerigon,  u.  xii.  s.  41, 
p.  606. 


(«)  (1863),  14  C.  B.  N.  S.  59.  See 
also  The  Ettriok  (1881),  6  P.  D.  127, 
at  pp.  135,  137  ;  Greenshields  *. 
Stephens,  infra.  To  the  same  effect 
is  Chera-w  &  Salisbury  Railroad  Co. 
V.  Broadnax  (1885),  109  Perm.  St. 
432. 
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contribution,  a  plea  that  the  loss  was  caused  by  the  vessel's  Sect.  918. 
unseaworthiness  at  the  commencement  of  the  voyage  was 
held  good  by  Erie,  C.  J.,  and  Willes  and  Keating,  J  J.  And 
this  decision  was  recently  quoted  with  approval  by  the  Privy 
Council  (o)  in  the  discussion  of  a  claim  for  jettison  in  conse- 
quence of  a  stranding  occasioned  by  the  negligence  of  the 
master.  But  it  appears  that  this  doctrine  would  bar  only 
the  claim  of  the  wrongdoer,  and  not  that  of  other  innocent 
sufferers  (p) ;  also,  that  if  the  contract  of  carriage  exempts  the 
shipowner  from  liability  for  the  negligence  of  his  servants, 
his  claim  for  contribution  remains  unaffected  by  such  negli- 
gence {q). 

It  is  no  answer  to  a  claim  for  contribution  that  the  necessity  ■'■^  ''}^if^^.°^ 

•'    contribution 

for  the  sacrifice  was  occasioned  by  the  inherent  vice  of  other  affected  hy 
property  on  board  belonging  to  the  claimant. — in  the  absence,  of  claimant's 
that  is  to  say,  of  any  default  or  negligence  on  his  part  in  P''°P^  y' 
having  such  other  property  on  board.     Thus  where  coal  was 
damaged  by  water  thrown  into  the  hold  of  a  ship  in  order  to 
extinguish  a  fire  which  had  broken  out  by  reason  of  the 
spontaneous  combustion  of  some  of  the  coal  forming  a  portion 
of  the  same  shipment,  it  was  held  by  the  Court  of  Appeal 


(o)  Strang  v.  Scott  (1889),  14  App.  the  shipowner  was  not  responsible: 

Gas.  601.     In  America,  of.  Hurlbut  The  Strathdon  (1900),  101  Fed.  R. 

V.  Turnure(1897),  81  Fed.R.  208 ;  The  600. 

Irrawaddy    (189,7),    171   U.  S.    187.  {p)  Strang  «;.  Soott(  1889),  14  App. 

The  mere  fact  that  the  shipowner,  Gas.  601.     And  of.  Pacific  Mail  S.S. 

being  in  fault,  cannot  maintain  an  Go.  v.  N.   T.    Min.   Co.   (1896),   74 

action    for    contribution    against   a  Fed.  R.  564,  a  decision  of  the  Circuit 

cargo-owner   does    not   relieve   him  Court   of    Appeals    in    the    United 

from  liabiEty  to  contribute  towards  States. 

theoargo-owner'sloss.  Butwherethe  (?)  The  Carron  Park  (1890),    15 

loss  was  due  to  a  fire  caused  by  the  P.  D.  203 ;  discussed  and  approved 

negligence  of  the  crew,  for  which  by  by  the  Court  of  Appeal  in  Milbum 

statute  the  shipowner  was  not  liable,  o.  Jamaica  Fruit,  &c.  Co.,  [1900]  2 

it  was  held  that  if  the  cargo-owner  Q.  B.  540  ;  Williams,  L.  J.,  however, 

claimed  a  general  average  contribu-  dissented.     The  law  on  this  point  is 

tion  from  the  shipowner,  the  damage  different  in  foreign  countries.     Cf . 

to    the    ship   must   be    taken    into  The  Mary  Thomas,  [1894]  P.   108 

account,  otherwise  the  cargo-owner  (Dutch) ;  Hick  v.  London  Ass.  Go. 

could,  by  selecting  Ms  form  of  pro-  (1895),  1  Com.  Cas.  244  (French), 
ceedings,  recover  for  losses  for  wh'ch 
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tion. 


that  the  inherent  vice  of  the  coal  which  was  actually  burnt 
was  no  answer  to  a  claim  by  the  owner  of  the  cargo  for  con- 
tribution in  respect  of  so  much  of  his  coal  as  had  not  been 
burnt  but  had  been  damaged  by  the  water  (r). 

Upon  the  whole,  then,  it  appears,  that  before  a  party  in- 
terested in  a  sea-venture  can  establish  his  claim  to  a  general 
average  contribution,  he  must  show  that  the  loss  he  has  sus- 
tained has  arisen,  not  from  any  accident,  but  from  some — 
(1.)  Intentional  sacrifice,  or  voluntary  expenditure ;  (2.)  Pur- 
posely resorted  to  for  the  general  safety;  (3.)  Under  the 
pressure  of  real  and  imminent  danger.  It  must  also  appear, 
(4.)  That  the  sacrifice  or  the  expenditure  was  judiciously  in- 
curred ;  (5.)  That  it  is  not  included  in  those  ordinary  duties 
or  expenses  which  are  incidental  to  the  navigation  of  the 
ship,  and  are  paid  out  of  the  freight ;  (6.)  That  it  was 
not  due  to  any  wrongful  act,  for  which  the  claimant  is 
responsible  (s). 


(r)  Greenshields,  Cowie  &  Co.  v. 
Stephens  and  Sons,  [1908}  1  K.  B. 
61,  affirmed  by  the  House  of  Lords, 
aist  July,  1908.  The  somewhat 
■wider  rule  which  appears  in  the 
head-note  of  this  report  in  the  Law 
Reports,  viz.,  that  "the  fact  that  a 
peril  occasioning  a  general  average 
sacrifice  of  cargo  is  brought  about 
by  the  inherent  vice  of  the  cargo 
iteelf  does  not  preclude  the  cargo - 
owner  from  claiming  contribution  in 
general  average  unless  his  conduct 
in  shipping  the  goods  was  wrongful 
or  negligent, ' '  is  probably  supported 
by  the  judgment  of  Lord  Alver- 
stone,  0.  J.,  in  which  Buckley,  L.  J., 
concurred. 

(s)  The  English  law  on  the  sub- 
ject of  general  average  differs  materi  - 
ally  from  that  of  foreign  countries. 
The  main  distinction  is  that  whereas 
in  England  there  can  be  no  claim  for 
contribution  except  where  the  actual 
physical  safety  of  a  particulai  inte- 
rest has  been  in  peril,  it  is  sufficient 


on  the  Continent  and  in  the  United 
States  if  extraordinary  expense  has 
been  incurred  with  the  object  of 
completing  the  intended  adveiftiu'e. 
With  the  object  of  scouring  uni- 
formity in  all  countries,  congresses 
have  been  held,  the  history  of  which 
will  be  found  in  Lowndes  on  General 
Average,  App.  U.  (4th  ed.).  The 
result  was  the  adoption  in  1877  of  a 
set  of  rules  now  known  as  the  York- 
Antwerp  Rules.  These  rules  were 
in  many  waj  s  altered  and-  added  to 
in  1890,  and  in  their  modified  form 
are  now  known  as  the  York- Antwerp 
Rules,  1890.  These  rules,  which  are 
set  out  in  Appendix  C,  are  of  great 
importance,  as  they  are  very  usually 
incorporated  into  English  policies  of 
insurance.  This  chapter  is,  how- 
ever, mainly  concerned  with  the 
English  law  on  the  subject,  apart 
from  any  agreement  that  any  parti- 
cular set  of  rules  shall  be  taken  to 
apply. 
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919.  Having  ascertained  the  principles  on  which  all  claims    Sect.  919. 
to  general  average  contribution  are  founded,  the  next  step  is  DMsion  of 
to  enumerate  the  different  cases  in  which  these  claims  may  he  i^^l\oatea' 
made  good ;  in  other  words,  to  specify  the  principal  instances 

of  general  average  loss. 

All  general  average  losses  may  he  said  to  arise :  1.  From 
SACRIFICES  of  part  of  the  cargo,  or  of  part  of  the  ship,  for  the 
common  safety;  2.  From  expendittjeks  incurred  with  the 
same  object.  We  will  begin  with  considering  those  losses 
which  arise  out  of  sacrifices  of  part  of  the  cargo,  and  take 
first  the  case  of  jettison,  which  is  the  simplest  and  most 
perfect  instance  of  a  general  average  loss.  Jettison  is  defined 
in  the  Rhodian  law  to  be  jactus  meroium  /actus  levandce  nam 
gratia  {t),  a  heaving  overboard  of  the  goods  in  order  to 
lighten  the  ship.  It  is  the  most  perfect  example  of  a  general 
average  loss,  and  when  made  intentionally,  for  the  sake  of 
.  saving  the  other  interests  from  imminent  danger,  is  generally 
admitted  as  giving  a  claim  to  contribution. 

920.  An  important  exception  to  the  rule  of  contribution  Jettison  of 

...  .        deck-cargo, 

after  jettison  is  in  the  case  of  the  jettison  of  goods  earned  no  contribu- 

on  deck.     This  is  on  the  ground  that  they  are  hindrances  to  *ion  unless 

°  ....  cargo  so  car- 

the  safe  navigation  of  the  vessel,  and  "  their  jettison  is  there-  ried  in  acoord- 

f  ore  regarded,  in  a  question  with  the  other  shippers  of  cargo,  custom  of 

as  a  justifiable  riddance  of  incumbrances  which  ought  never  ^gs^tjje'gt^". 

to  have  been  there,  and  not  as  a  sacrifice  for  the  common  owner  and  the 

owners  of  the 

safety"  (m).     The  exception,  however,  does  not  apply  m  cases  rest  of  the 
where,  according  to  the  common  usage  and  course  of  trade  on  a^f  ed  that 
the  voyage  for  which  they  are  shipped,  such  cargoes  are  per-  *oXibntU)n^ 
mitted  [x),  nor  does  it  apply  where  the  parties  from  whom  in  saah.  case, 
contribution  is  sought  have  agreed  impliedly  or  otherwise  to 
contribute  id  the  ordinary  way  {y). 

(t)  Dig.  lib.  xiv.  tit.  2,  f .  1.  for  the  full  value  of  the  timber  jetti- 

(«)  Strange.  Scott  (1889),  14  App.  soned),  2  M.   &  Gr.  208  ;  ,2  Scott, 

Oas.  at  p.  609  ;  see  also  Milward  v.  N.  E.  241 ;  and  cf.  Royal  Exchange 

Hibbert  (1842),  3  Q.  B.  120.  Co.  v.  Dixon  (1886),  12  App.  Cas. 

{x)  Gould  V.  Oliver  (1837),  4.Bing.  U. 

N.  C.  135  ;  6  Scott,  447  ;  -S.  G.  (on  [y)   According  to  York- Antwerp 

claim  by  shippers  against  shipowners  Rules,  1890,  however,  the  exception 
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Sect.  920.  The  above  propositions  appear  to  he  deducible  from  various 
decisions,  some  of  which  seem  at  first  sight  difficult  to 
reconcile  with  each  other. 

Thus,  in  Johnson  v.  Chapman  (z),  the  defendant  chartered 
the  plaintifE's  vessel  to  load  a  full  and  complete  cargo  of 
deals,  including  a  deck  load,  for  a  voyage  from  Quebec  to 
London.  There  was  no  custom  authorising  the  carriage  of 
deck  cargo  in  such  a  voyage.  The  deck  cargo  was  properly 
jettisoned  during  the  voyage,  and  the  defendant  claimed 
contribution.  The  Court  of  Common  Pleas  decided  in  favour 
of  the  claim,  on  the  ground  that  the  charter-party  con- 
templated a  deck  cargo  (a).  "  Then,  immediately  you  find 
that  the  deck  cargo  is  within  the  contemplation  of  the  parties, 
you  must  deal  with  it  as  if  shipping  a  deck  cargo  was  lawful. 
When  you  have  established  that  it  is  a  deck  cargo  lawfully 
there  by  the  contract  of  the  parties,  it  becomes  subject  to  the 
rule  of  general  average  "  (b). 

921.  This  decision,  however,  including  the  passage  above 
quoted,  was  explained  in  a  later  case  in  the  Court  of  Appeal 
as  only  applying  to  cases  where,  the  cargo-owner  and  the 
shipowner  being  the  only  parties  concerned  in,  and  benefited 
by,  the  jettison  (such  as  the  case  where  the  shipper  is  also  the 


appears  to  apply  to  all  cases  : — "No  (4)  19  C.  B.  N.  S.  at  p.  583;  36 

jettison  of  deck  cargo  shall  be  made  L.  J.   0.  P.  at  p.   28.     The  mere 

good   as    general   average.      Every  knowledge,  however,  of  the  shipper 

structure  not  buUt  in  with  the  frame  that  his  cargo  is  being  or  will  be 

of  the  vessel  shall  be  considered  to  be  carried  on  deck,  in  the  absence  of  an 

a  part  of  the  deck  of  the  vessel."  established  custom  or  positive  oon- 

(«)  (1865),  19  C.  B.  N.  S.  563  ;  35  tract  to  that  effect,  wiU  not  justify 

L.  J.  C.  P.  23.  the   shipowner    in    so   stowing   and 

(a)  In  Miller  D.Titherington  (1862),  carrying  it.     In  the  event  of  a  jetti- 

31  L.  J.  Ex.  363,  the  Court  of  Ex-  son  of  any  cargo  so  carried,  however 

chequer  Chamber  held  on  demurrer  proper  in  itself  the  jettison  may  have 

that  a  plea  was  good  which  alleged  been,  the  shipowner  wiU  be  liable 

that  by  a  custom  at  Liverpool  known  for  the  full  amount  of  the  loss.     In 

to  the  parties,  the  underwriter  was  such  a  case  there  is  no  question  of 

not  liable  for  general  average  arising  general  average  contribution.    Royal 

out  of  the  jettison  of  timber  laden  on  Exchange  Co.  v.  Dixon  (1886),  12 

deck.  App.  Cas.  11. 
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oliarterer),  an  agreement  can  be  implied  from  the  circumstances    Sect.  921. 
of  the  case  that  in  the  event  of  jettison  the  ship  shall  con- 
tribute.    In  Wright  v.  Marwood  (r)  the  ship  was  a  general 
ship  belonging  to  the  defendants,  who  agreed  to  let  to  the 
plaintiffs  the  upper  deck  for  the  carriage  of  a  cargo  of  cattle 
from  New  York  to  England.     It  was  held  by  Lord  Coleridge, 
0.  J.,  and  Bramwell  and  Baggallay,  L.  JJ.,  that  the  shipper 
was  not  entitled  to  recover  a  general  average  contribution 
from  the   defendants  for  the   jettison  of  the  cattle.     The 
Court  laid  stress  on  the  fact  of  the  ship  being  a  general  ship, 
and  on  the  freight  being,  no  doubt,  lower  than  if  the  animals 
had   been  carried  below.     Under  such  circumstances  they 
held  it  impossible  to  imply  any  agreement  to  pay  contribu- 
tion merely  from  the  fact  that  the  shipper  and  owner  had 
agreed  for  cargo  to  be  shipped  on  deck,  and  that  apart  from 
such  an  agreement  there  was  no  foundation  for  the  shipper's 
claim. 

The  same  point  was  referred  to  by  Lord  Watson  in 
delivering  the  judgment  of  the  Privy  Council  in  Strang  v. 
Scott  (d).  His  Lordship  is  reported  to  have  said  that  the 
exception  {i.e.,  the  non-liability  for  contribution  in  case  of 
deck  cargoes)  did  not  apply  either  (1)  in  those  cases  where, 
according  to  the  established  custom  of  navigation,  such 
cargoes  are  permitted  (e),  or  (2)  in  any  case  where  the  other 
owners  of  cargo  have  consented  that  the  goods  jettisoned 
should  be  carried  on  the  deck  of  the  ship.  It  is  submitted, 
nevertheless,  that  not  only  must  the  other  owners  of  cargo 
have  consented  to  such  carriage,  but  they  mu^t  also  have 
consented  under  such  circumstances  as  to  justify  the  inference 
that  they  intended  to  take  upon  themselves  the  liability  to 
contribute  in  case  of  jettison.  The  passage  in  Lord  Watson's 
judgment  to  which  reference  has  been  made  is  an  obiter  dictum, 
which  he  might  or  might  not  have  acceded  to  in  its  present 

(e)  (1881),  7  Q-  B.  D-  12.  coasting  trips,  see  Apollinaris  Co.  v. 

(d)  (1889)',  14  App.  Cas.  at  p.  609.       Nord  Deutsche  Ins.  Co.,   [1904]  1 

(e)  As  to  inland  river  voyages  and      K.  B.  252,  Walton,  J. 
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statutory 
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in  contracts 
of  carriage 
exempting 
carriers  from 
liability. 


form,  had  the  facts  of  the  case  been  the  same  as  they  were  in 
Wright  v.  Marwood. 

922.  The  rules  properly  deducible  from  the  decisions 
already  referred  to  appear  to  be  as  follows :  First,  that 
where  a  deck  cargo  is  properly  carried  in  accordance  with  a 
custom  to  that  effect,  a  jettison  will  give  the  shipper  a  right 
of  contribution  not  only  from  the  shipowner,  but  also  from 
the  owners  of  cargo  shipped  below.  Secondly,  that  where  a 
cargo  is  so  carried  not  in  accordance  with  any  custom,  but 
merely  by  agreement  between  the  shipper  and  shipowner, 
there  is  no  such  right  of  contribution  as  against  other  shippers 
unless  they  have  agreed  to  be  liable  to  contribute.  "  What- 
ever may  be  the  agreement  between  the  shipowner  and  the 
owner  of  the  deck  load,  the  other  cargo-owners  are  no  parties 
to  it,  nor  bound  to  inquire  into  it,  or  notice  it,  as  they  are 
bound  to  take  notice  of  a  custom  "  (/).  Whether  or  not,  in 
such  a  case,  there  is  a  right  of  contribution  from  the  ship- 
owner will  depend  on  the  proper  construction  of  the  contract 
under  which  the  goods  carried  on  deck  and  jettisoned  were  so 
carried.  Thirdly,  in  the  case  of  a  chartered  ship  where  the 
shipper  and  the  charterer  are  the  same,  the  right  of  contribu- 
tion for  deck  cargo  against  the  ship  no  doubt  exists  unless  it 
be  clearly  negatived  by  the  contract  {g). 

923.  An  interesting  point  in  this  context  arose  in  Burton 
V.  English  (A).  This  was  an  action  by  the  shippers  of  a  cargo 
of  iron  and  wood  from  the  Baltic  to  London,  to  recover  from 
the  shipowners  a  general  average  contribution  for  the  jettison 
of  the  timber  which,  in  virtue  of  a  custom  in  the  trade,  had 


(/)  Wright  V.  Marwood  (1881), 
7  Q.  B.  D.  at  p.  68. 

(g)  For  the  American  law,  see 
Wood  V.  Phoenix  Co.  (1881),  8  Fed.  E. 
27;  TheMaryand  Eva  (1881),  6  Fed. 
E..  628 .  The  rule  of  the  Association  of 
Average  Adjusters  in  this  country  is 
to  allow  contribution  for  the  jettison 


of  a  deck  load  carried  according  to 
the  usage  of  trade,  and  not  in  vio- 
lation of  the  contracts  of  affreight- 
ment. There  is  an  exception  to  this 
rule  as  to  cargoes  of  cotton,  tallow, 
acids,  and  some  other  goods.  See 
Appendix. 

(A)  (1883),  12  Q.  B.  D.  218. 


average  con- 
tribution ? 
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been  carried  on  deck.  The  defence  was  tliat  under  a  clause  Sect.  983. 
of  the  charter-party  "  the  steamer  shall  be  provided  with  a  Do  they 
deck  load  if  required  at  full  freight,  but  at  merchant's  risk  "  ;  fo/general^ 
the  shipowner  was  not  liable.  The  Oourt  of  Appeal  held, 
upon  the  construction  of  the  document,  that  the  words  "  at 
merchant's  risk,"  having  been  introduced  in  favour  of  the 
shipowners,  only  limited  their  liability  as  carriers,  and  were 
not  strong  enough  to  absolve  them  from  the  claim  for  a 
general  average  contribution.  "Very  similar  points  had  pre- 
viously been  decided  by  Blackburn  and  Lush,  JJ.,in  Schmidt 
V.  Royal  Mail  S.S.  Co.  («),  and  by  Lush,  J.,  in  Crooks  v. 
Allan  (k).  In  the  former  of  these  cases  it  was  held  that  an 
exception  in  a  bill  of  lading  of  fire  on  board,  and  its  conse- 
quences, only  relieved  the  shipowners  from  their  obligation  to 
deliver  under  the  circumstances  to  which  the  exception  related, 
and  did  not  afEect  their  liability  to  make  a  general  average 
contribution.  The  latter  case  was  to  the  same  effect.  In  the 
former  ease  the  Court  also  held  that  the  provisions  of  the 
Merchant  Shipping  Act,  1854,  s.  603  [l),  which  exempted 
shipowners  from  loss  by  fire  happening  without  their  actual 
fault,  did  not  relieve  them  from  liability  to  contribute  to  the 
loss.  This  decision  has  recently  been  approved  by  the  Court 
of  Appeal  [m). 

The  fact  that  there  is  no  bill  of  lading  for  goods  jettisoned  Contribution 

does  not,  by  English  law,  make  any  difference  to  the  right  to  ^ueh  there 
,   -T     ,•       ,   \  is  no  bill  of 

contribution  {n).  lading. 

924.  Where,  in  the  course  of  the  voyage,  in  order  to  save  a  Rules  as  to 

contribution 

ship  from  foundering,  to   float  her   alter  strandmg,  or  to  where  part  of 

enable  her  to  make  a  port  of  distress,  part  of  the  cargo  is  put  f°^oleA  in 

Ughters. 

(i)  (1876),  ib  L.  J.  Q.  B.  646,  fol-  affirmed  by  the  House  of  Lords,  31st 

lowed  in  The  Santa  Ajia  (1907),  1S4  July,  1908. 

Fed.  R.  800.  («)  Arnould  (2nd  ed.  p.  904)  stated 

(A)  (1879),  5  Q.  B.  D.  38.  the  contrary,  but  only  cited  foreign 

(?)    See  now  Merchant  Shipping  codes  in  support  of  his  statement. 

Act   1894   8.  502.  The  practice  here  is  as  stated  in  the 

(m)  Greenshields,  Cowie  &  Co.  v.  text. 
Stephens  &  Sons,  [1908]  1  K.  B.  61 ; 
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Sect  924.  into  boats  and  lighters,  and  lost  before  reaching  the  shore, 
such  loss  gives  a  claim  to  general  average  contribution  (o)  ; 
for  it  is  regarded  as  though  it  were  a  jettison  (proinde  si 
jactura  facta  esset)  (p),  being  an  intentional  exposure  of  the 
goods  to  imminent  and  extraordinary  risk,  with  a  view  to  the 
ship's  safety  (q) . 

If,  however,  the  goods  be  thus  hazarded  in  the  ordinary 
course  of  the  voyage,  and  not  in  order  to  rescue  the  ship  from 
any  extraordinary  or  impending  danger,  as  where,  in  the 
usual  course  of  the  navigation,  they  are  necessarily  sent  on  in 
boats  or  lighters  from  the  ship  to  the  port  of  destination, 
their  loss  gives  no  claim  to  contribution  (r). 

If,  in  the  case  first  supposed,  the  boat  employed  for  the 

purpose  of  taking  out  the  goods  itself  belong  to  the  ship,  it 

must,  as  well  as  the  goods,  be  contributed  for,  if  lost  (s). 

Questions  as        If,  however,  in  the  same  case,  the  ship  and  rest  of  the  cargo 

to  ooutribu-       11,  ,   .1     , .         .  ,      . 

tionincaseof  DO  lost,  no  contribution  IS  made  m  respect  thereof  by  the 

exposed."^  goods  thus  exposed  for  the  general  welfare,  even  though  they 
themselves  arrive  safe  (i) ;  for  as  the  ship  was  not  intention- 
ally sacrificed  to  rescue  the  goods  from  peril,  they  cannot  be 
liable  to  contribute  to  such  loss  (m).     If  the  goods  so  exposed 

(o)  1    Eraerigon,    u.    xii.    o.    41,  Beneoke,  Pr.  of  Indem.  178 ;  PhU- 

p.  699 ;  4  Beneoke,  System  des  Asse-  lips,  ».  1288. 

curanz,  66, 67  ;  Abbott  on  Shipping,  {»)  i    Emerigon,    u.    xii.    s.    41, 

6th  ed.  p.  346  ;  13th  ed.  p.  630,  cited  p.  !>99. 

byOresswell,  J.,inHallett».Wigrain  («)  Code  de  Commeroe,  art.  427; 

(1848),  9   C.  B.  680,   608,   and   by  Beneoke,  Pr.   of  Indem.   212,   213. 

Mathew,  J.,  in  M'CaU  n.  Houlder  The  United  States  Circuit  Court  of 

Bros.  (1897),  2  Com.  Cas.  129,  132.  Appeals  seems  to  have  decided  the 

And  see,   too.  Royal   Mail  Co.   v.  contrary  in  Reliance  Mar.  Ins.  Co. 

EngUsh    Bank    of    Rio    (1887),    19  o.  N.  T.  &  C,  Mail  S.S.  Co.  (1896), 

Q.  B.  D.  at  p.  372,  per  WiUs,  J. ;  77  Fed.  R.  317.     This  decision,  even 

Baily,   60;    Lowndes,   s,    16.     Cf.,  if  correct  according  to  American  law, 

however,     the    American    case    of  is  certainly  inconsistent  with  that  of 

L'Amerique  (1888),  36  Fed.  R.  835,  this  country. 

where,  under   special  circumstances,  (m)  Amould  (2nd  ed.  p.  906)  here 

no  contribution  was  allowed  except  added,  ' '  neither,  in  case  the  ship  is 

for  the  expenses  of  unloading.  lost,  but  the  cargo  or  a  portion  of  it 

iP)  I^ig-  lit-  xiv.  tit.  2,  f.  4.  saved,  can  the  portion  so  saved  be 

(q)  Beneeke,  Pr.  of  Indem.  178.  liable  to  contribute  for   the  goods 

()■)  2  Valin,  tit.  des  Avaries,  459 ;  transhipped,"  citing  Beneeke,  Pr.  of 
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are  properly  jettisoned  in  their  transit  from  the  ship  to  the    Sect.  924. 
shore,  their  owners  can  claim  contribution  from  the  owners  of 
the  other  goods  similarly  exposed,  as  well  as  from  the  ship 
and  cargo  remaining  on  board  («). 

If,  however,  the  damage  to  the  goods  so  exposed  be 
fortuitous,  the  position  seems  to  be  that  there  should  be 
contribution  for  the  loss  from  the  interests  for  whose  safety 
the  exposure  took  place,  but  not  from  other  goods  similarly 
exposed. 

925.  If  goods  be  voluntarily  and  without  fraud  given  up  Goods  given 
to  pirates,  &o.  by  way  of  composition,  the  loss  thence  arising  cJnTositiont 
is  a  general  average  loss ;  for  the  goods  in  such  case  are  as  pirates,  &o. 
much  sacrificed  for  the  general  safety  as  though  they  were 
jettisoned  {y).     If  forcibly  taken  by  pirates  or  plunderers,  it 
is,  of  course,  otherwise,  there  being  in  such  case  no  voluntary 
submission  to  loss  (2). 

On  the  ground  that  the  accessory  follows  its  principal,  all  Damage  done 
damage  necessarily  caused  to  other  goods,  or  to  the  ship,  by 
the  jettison,  itself  gives  a  claim  to  general  contribution  {a). 
Thus,  if  holes  are  cut  in  the  ship  in  order  to  get  goods  or 
stores  out  for  the  sake  of  lightening  her  {h) ;  or  if  goods,  after 
being  brought  up  on  deck,  in  order  that  other  less  valuable 
goods  stowed  beneath  them,  may  be  jettisoned,  are  themselves 
washed  overboard  or  damaged  by  the  sea,  the  loss  is,  in  both 
cases,  a  general  average  loss  (c).  So,  where  water  is  thrown 
down  a  ship's  hatches  to  extinguish  an  accidental  fire,  and 
other  goods  are  damaged  thereby  {d). 

Indem.   213.     This  view,  however,  (a)  See,  as  to  the  practice  in  this 

is  not  concurred  in  by  the  present  country,  Lowndes,  67.    As  to  foreign 

editors.  countries,   see    Comparative    Table, 

[x]  2  Phillips,  Ins.  s.  1289.  and  passages  in  Lowndes'  text  there 

{y)    Hicks    v.    PaUngton    (1590),  referred  to.     Cf.  also  2  Phillips,  b. 

Moore,  297.     From  Lowndes'  Com-  1286. 

parative  Table,  p.  xxxiii,  it  appears  (b)  Benecke,  Pr.   of  Indem.   177, 

that  the  Belgian  Code  is  alone  in  178  ;     Stevens    on    Average,     12  ; 

treating  such  a  loss  as   partiotdar  Lowndes,  uU  supra. 

average.  («)  Benecke,  Pr.  of  Indem.  213. 

(«)  Nesbitt  v.  Lushington  (1792),  [d)  Whiteoross  Wire  Co.  v.  SaviU, 

4  T.  R.  783.  0  A.  (1882),  8  Q.  B.  D.  663  ;  Papa- 
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Sect.  925.  On  the  same  principle  the  freight,  which  hut  for  the  jettison 
the  shipowner  would  have  received  for  the  goods  jettisoned, 
must  be  made  good  to  him  by  a  general  average  contribu- 
tion (e). 

Goods  jettisoned  stiU  belong  to  their  former  owners,  and, 
if  recovered  from  the  sea,  may  be  reclaimed  by  them  on  pay- 
ing the  expenses  of  salvage.  Res  jacta  domini  manet  nee  fit 
adprehendentis,  quia  pro  derelicto  non  habetur{/). 


Freight  of 
goods  jetti- 
soned. 


Property  in 
goods  jetti- 
soned. 


General  ave- 
rage losses.— 
Sale  of  part 
of  cargo. 


When 
allowed. 


Nature  of  the 
transaction. 


The  loss 
arising  out 
of  such  sale 
gives  no  claim 
to  contribu- 
tion where 
the  sale  is 
effected  to 
supply  the 


926.  In  cases  of  absolute  necessity,  when  the  master,  being 
in  a  foreign  port,  has  no  other  means  whatsoever  of  raising 
money,  he  may  sell  part  of  the  cargo  for  the  purpose  of 
procuring  funds. 

This  right  is  recognized  and  sanctioned  alike  by  the  earliest 
and  most  recent  codes  of  maritime  law  (g),  and  by  the  juris- 
prudence of  our  own  country  (A) . 

In  such  cases,  according  to  the  expression  of  Lord  Stowell, 
"  a  portion  of  the  cargo  is  abraded  for  the  common  benefit " ; 
and  the  transaction  is  considered  to  be  in  the  nature  of  a 
compulsive  loan  from  the  owner  of  the  goods  so  sold  for  the 
benefit  of  all  concerned  (?). 

If  the  goods  are  sold  by  the  shipowner  merely  to  defray  the 
expenses  of  those  necessary  repairs  of  the  ship  which  he  him- 
self is  in  duty  bound  to  provide  by  the  very  contract  of 
affreightment,  then,  upon  the  principles  already  developed, 
the  loss  incurred  by  these  sales  cannot  be  made  the  subject  of 


yanui  «/.  Grampian  S.S.  Co.,  Ltd. 
(1896),  1  Com.  Gas.  448.  The  general 
question  of  contribution  for  damage 
done  in  quenching  fire  is  noticed 
infra,  §  936.  The  York- Antwerp 
Rules,  1890,  agree  on  this  point  with 
our  law. 

(e)  Benecke,  Pr.  of  Indem.  178  ; 
Phillips,  Ins.  s.  1287. 

(/)  Dig.  lib.  xiv.  tit.  2,  f.  8 ;  1 
Emerigon,  v.  xii.  b.  40,  p.  596. 

iff)  See  the  Judgments  of  Oleron, 
art.  22,  1  Pardessus,  Lois  Maritimes, 


339  ;  Laws  of  Wisbuy,  art.  39,  cited 
as  44,  in  1  Pardessus,  480  ;  the  Con- 
solato  del  Mare,  c.  106  of  the  Italian 
translation  ;  u.  62  in  the  original 
Catalan ;  see  2  Pardessus,  Lois  Mari- 
times, 110  ;  see  also  the  Co.  de  Com. 
art.  234  ;  2  Nolte's  Benecke,  605. 

(A)  See  the  famous  case  of  The 
Gratitudine  (1801),  3  C.  Rob.  240  ; 
Maclachlan,  Shipping,  159  et  seq. 

(J)  See  the  judgment  of  Lord  Ellen- 
borough  in  Powell  v.  Gudgeon  (1816), 
5M.  &  S.  431, 


average. 
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a  general  average  contribution,  but  must  be  made  good  by    Sect.  926. 

the  sHpowner  alone  to  the  owner  of  the  goods  so  sold.  ordinary 

expenses  of 

927.  Thus,  where  a  ship  was  forced  to  put  back  into  port 
to  repair  the  accidental  damage  done  to  her  by  a  storm,  and 
the  master,  having  no  other  means  of  raising  money,  sold 
part  of  the  cargo  to  defray  the  expense  of  the  repairs,  the 
Court  held,  that  the  owners  of  the  goods  so  sold  could  not 
recover  against  their  underwriters  a  rateable  proportion  of  the 
loss  they  had  so  incurred,  but  must  make  their  claim  against 
the  shipowners  alone  (k). 

From  this  decision,  together  with  the  various  authorities  Doubt  as  to 
cited  below,  Arnould  {I)  gathered  that  a  claim  to  general  ^foroed°aale 

average  contribution  would  be  held  to  be  established  whenever  o*  o^^rgo  in 

°  _  ...  order  to  do 

the  sale  was  manifestly  resorted  to  with  a  view  to  repair  losses  repairs  in  a 

which  themselves  come  into  general  average,  but  not  when  ^  ^  is  not 
the  losses  were  themselves  particular  average  {m).  It  is  sub- 
mitted, however,  that  since  the  decisions  of  the  Court  of 
Appeal  and  House  of  Lords  in  Atwood  i>.  Sellar  (w)  and 
Svendsen  v.  Wallace  (o)  (which  are  dealt  with  at  length 
later),  the  test  must  be  that  established  by  those  cases;  viz., 
was  the  loss  which  was  due  to  the  forced  sale,  though  not 
itself  a  general  average  sacrifice  (because  incurred  at  a  time 
when  the  interests  were  in  physical  safety),  nevertheless  occa- 
sioned by  a  previous  general  average  sacrifice  ?  A  rigid 
application  of  the  principles  laid  down  in  Svendsen  v.  Wallace 

(A)  Powell  V.   Gudgeon  (1816),   5  of  Wisbuy,  art.  39  (art.  44  of  1  Par- 

M.  &  S.  431 ;  iS.  P.  in  Sarquy  v.  desaus,   Lois  Maritimea,   480),  and 

Hobson  (1827),  4  Bing.  131 ;  accord.  the  Consolato  del  Mare,  o.  105,  of 

Hallett  V.  Wigram   (1845),  9  C.  B.  the  Italian  translation,  62,  of  Par- 

586  ■  19  L.  J.  0.  P.  281 ;  Dobson  v.  dessus,  vol.  ii.  p.  110.     If  the  price 

Wilson  (1813),  3  Camp.  479.  of  goods  at  the  port  of  sale  be  higher 

(I)  2nd  ed.  p.  909.  than  at  the  port  of  destination,  the 

(m)  Hallett  *.  "Wigram  (1845),  9  former  is  the  sum  at  which  they 

C.  B.  586  ;  Stevens  on  Average,  15 ;  must  be  paid  for.     Richardson  v. 

Beneoke,  Pr.  of  Indem.  261—275;  Nourse  (1819),  3  B.  &  Aid.  237. 
and  of.  the  22nd  article  of  the  Judg-  («)  5  Q.  B.  D.  286. 

ments  of  Oleron ;  Pardessus,  vol.  i.  (o)  13  Q.  B.  D.  69 ;  10  App.  Oas. 

p.  339,  which  in  this  respect  is  fol-  404. 
lowed  aJmost  verbatim  by  the  Laws 

4c3 
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Sect.  927.  might  necessitate  the  conclusion  that  the  loss  occasioned  hy 
the  forced  sale  of  the  cargo  was  due  to  the  master's  election 
to  do  the  repairs  in  that  port,  so  as  to  earn  his  freight.  On 
the  other  hand,  it  might  be  urged  that  such  loss  ought  to  he 
regarded  as  simply  a  part  of  the  cost  of  making  good  the 
prior  general  average  sacrifice.  The  point  can  hardly  at 
present  be  said  to  be  free  from  doubt. 

Saorieoe  of  928.  If  part  of  the  ship  be  sacrificed  for  the  general  safety, 

pm^oftiie  ^^  .g  contributed  for  in  general  average  (??).  Thus,  masts 
cut  away,  anchors  heaved  overboard,  cables  cut,  guns  and 
ships'  stores  jettisoned  in  order  to  save  the  whole  adventure, 
are  everywhere  the  subjects  of  general  average  contribu- 
tion {q). 
Masts  or  spars  If  a  mast  be  carried  overboard  by  the  wind,  it  is,  of  course, 
out  away.  ^^^  ^  particular  average  loss  ;  if,  however,  a  mast  or  spar  be 
snapt  or  sprung  by  the  wind,  and  left  hanging  in  the  rigging, 
so  that,  in  order  to  save  the  ship  and  cargo,  it  becomes  neces- 
sary to  cut  away  entirely  both  the  mast  and  the  rigging  and 
throw  both  overboard,  the  damage  caused  by  the  act  of  so 
cutting  them  away  is  a  general  average  loss,  and  is  to  be  con- 
tributed for  to  the  extent  of  the  value  of  the  mast  and  rigging 
as  they  lay  after  the  accident  (r). 

Where  what        929.  There  must,   however,   always  be   an  intention  to 

is  mere  wreck-  sacrifice  something  of  value.     Hence  the  cutting  away  of 

ohdmfor         wreck,  consisting,  for  instance,  of  undamaged  rigging  and 

contribution  ?  gailg  attached  to  a  mast  which  has  been  blown  over  the  ship's 

side,  is  not  allowed  by  adjusters  as  a  general  average  sacrifice, 

unless  it  appears  that  had  the  wreckage  not  been  cut  away  it 

might  have  been  recovered  and  been  of  some  value  (s). 

(p)  1    Emerigon,    o.    xii.    s.   41,  Stevens  on  Average,  16. 

p.  606.  (s)  By  York- Antwerp  Rules,  1890 

(q)  Co.  de  Com.  art,  400;  German  (rule  iv),  "Loss  or  damage  caused 

Code,  art.  702 ;  and  see  the  laws  of  by  cutting  away  the  wreck  or  re- 

otber  foreign  countries  stated  in  the  mains  of  spars,  or  of  other  things 

Appendices  to  Lowndes,  Gen.  Av.  which  have  previously  been  carried 

(r)  1    Emerigon,    c.    xii.    s.    41,  away  by    sea   peril,   shall   not    be 

p.  606  ;  Benecke,  Pr.  of  ludem.  183  ;  made  good  as  general  average."  The 
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.    " If,"  said  Willes,  J.,  "a  mast  were  sprung  and  a  part  of    Sect.  9S9. 

it  were  to  go  overboard  with  a  quantity  of  spars  and  sails  What  is 

attached  to  it,  hanging  on  by  a  stay  which  must  give  way  in  ^"^° 

a  minute  or  two,  whilst  in  the  meantime,  by  battering  against 

the  side  of  the  vessel,  it  adds  to  the  danger,  and  if  the  stay 

were  cut  to  let  it  go  at  once,  it  would  be  very  difficult  to  say 

that  that  was  anything  more  than  wreck.     A  lawyer  could 

not  lay  down  as  a  matter  of  pure  law,  that  all  cumber  cut 

loose  is  wreck.     But  what  I  say  is,  if  it  was  virtually  lost,  if 

not  recoverable,  if  the   act  of  cutting  the  rope  was   only 

hastening  the  moment  at  which  it  would  be  lost,  you  would 

properly  call   that  wreck,  and   you  would  not  say  it  was 

general  average.     The  reason  given  is  because  you  cannot 

keep  it.     There  is  no  intentional  sacrifice  in  cutting  it  away. 

You  must  lose  it,  and  the  losing  it  a  minute  or  two  sooner 

can  make  all  the  difference  of  its  doing  great  injury  or  not ; 

but  you  cannot  help  losing  it "  (t) . 

In  Shepherd  v.  Kottgen  (««),  the  ship  "  RoUo,"  with  a 
general  cargo  on  board,  bound  for  Hong  Kong,  encountered 
a  heavy  storm  between  Scilly  and  Lisbon,  which  caused  parts 
of  the  rigging  to  give  way.  The  mainmast  in  consequence 
began  to  lurch  violently,  and  threatened  to  rip  open  the 
deck.  In  these  circumstances  the  mate,  by  the  master's 
orders,  cut  the  mast,  whereby  its  loss,  which  was  already 
inevitable,  was  accelerated  by  a  minute  or  two.  The  action 
was  by  the  shipowners  against  the  cargo  owners  for  a  general 
average  contribution  for  the  loss  of  the  mast. 

On  appeal,  Bramwell,  L.  J.,  said  :  "  The  mast  was  in  such 
a  state  that  it  must  have  been  lost,  whether  the  vessel  got 
safely  to  port  or  not.  Consequently  there  was  no  sacrifice  of 
it  when  it  was  cut  away,  and  the  plaintiffs  have  no  claim  for 
contribution." 

matter  is  fully  discussed  by  Lowndes  [t)  Johnson  v.  Chapman  (1865),  35 

(s.  27).     In  America  no  contribution  L.  J.  0.  P.  23,  26—29. 

is  allowed  for  wreck.     The  Adele  («)  Shepherd  v.  Kottgen  (1877),  2 

Thaokera  (1885),   24  Fed.   R.   809,  C.  P.  D.  578 ;  and  on  appeal,  ibid. 

with    which  of.   May  v.   Keystone  585.     Cf.  Montgomery  u.  Indemnity, 

Tellow  Pine  Co.,  infra,  note  {x).  &o.  Co.,  [1901]  1  Q.  B.  147. 


1118  OF  GENEEAL  AVERAGE.       [PART  lU. 

Sect.  929.  Brett,  L.  J.,  in  the  same  case,  stated  the  proposition  in  the 
following  alternative  forms : — "  If  anything  on  hoard  a  ship, 
which  is  cut  or  cast  away  heoause  it  is  endangering  the  whole 
adventure,  is  in  such  a  state  or  condition  that  it  must  itself 
certainly  be  lost,  although  the  rest  of  the  adventure  should 
be  saved  without  the  cutting  or  castiug  away,  then  the 
destruction  of  the  thing  gives  no  claim  for  general  average" ; 
— or  thus : — "  Where,  whether  the  act  relied  upon  as  the  act 
of  sacrifice  had  been  done  or  not,  the  thing  in  respect  of 
which  contribution  is  claimed  would,  by  reason  of  its  own 
state  or  condition,  have  been  of  no  value  whatever,  or  would 
have  been  certainly  or  absolutely  lost  to  the  owner,  although 
the  rest  of  the  adventure  had  been  saved,  there  is  nothing 
lost  to  the  owner  by  the  act,  and  therefore  there  is  nothing 
sacrificed,  that  is  to  say,  there  is  no  sacrifice  " ; — or  thus  : — 
"  There  is  nothing  in  respect  of  which  a  general  average  con- 
tribution could  be  claimed,  because  the  thing  in  respect  of 
which  the  contribution  is  claimed  was,  when  the  act  relied 
upon  was  done,  of  no  value  whatever  to  the  owner  "  {x). 

Wreckage  930.  The  principle  above  illustrated  has  been  said  to  be 

cargo.  applicable  to  cargo  when  in  a  state  of  vyreck — that  is  to  say, 

when  it  is  adrift  in  the  hold,  and  consequently  a  source  of 
such  danger  that  it  is  necessary  to  throw  part  or  the  whole  of 
it  overboard.  A  very  similar  point  arose  in  the  case  already 
referred  to  {y),  where  it  was  contended  that  no  contribution 

(x)  Shepherd  v.  Kottgen  (1877),  2  been  carried  to  their  destination.    In 

0.  P.  D.  590.     Other  instances  of  May  v.  Keystone  Yellow  Pine  Co. 

losses  which  are  disallowed  on  this  (1902),  117  Fed.  E..  287,  where  the 

principle  by  average  adjusters  in  this  rudder  of  a  ship,  partly  torn  loose  in 

country  are  giyen  by  Mr.  MoArthur  a  gale,  had  to  be  cut  away  to  prevent 

(pp.  193 — 196).     See,  too,  Iredale  v.  it  from  beating  a  hole  in  the  ship,  its 

China  Traders  Ins.   Co.,   [1899]   2  value  in  its  damaged  condition  before 

Q.B.356;  [1900]2Q.B.515(C.A.),  it  was    out    away  was   allowed  in 

where  a  claim  for  contribution  in  general  average.     But  for  the  storm, 

respect  of   loss  of  freight  upon  a  said  MoPherson,  D.  J.,  the  rudder 

cargo  of  coals  was  disallowed  on  the  could  easily  have  been  restored  to  its 

ground  that  the  coals  were  in  any  former  condition ;  i.e.,  it  had  some 

event  doomed   to   destruction,   and  value  when  cut  away, 
could  under  no  oiroumstanoes  have  [y)  Johnson  ti.  Chapman,  «ii  sm^jto. 
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should  be  allowed  in  respect  of  the  jettison  of  certain  timber  Sect.  930. 
loaded  on  deck  which,  having  broken  loose  and  become  an 
impediment  to  the  navigation  of  the  vessel,  had  therefore 
been  thrown  overboard.  The  Com-t,  however,  held  that 
inasmuch  as  the  cargo  was,  except  for  a  little  wetting  with 
salt  water,  just  as  valuable  immediately  prior  to  the  jettison 
as  it  ever  had  been,  and  was  at  that  time  in  no  sense  lost  and 
ii-recoverable  property,  there  was  nothing  in  its  condition  to 
disentitle  its  owner  to  contribution.  On  the  same  reasoning 
there  would  appear  to  be  no  ground  for  disallowing  contribu- 
tion in  respect  of  cargo  in  the  hold  jettisoned  under  similar 
circumstances. 

931.  If  cables  are  cut  or  anchors  abandoned  in  order  to  Cables  out  or 
avoid  any  impending  peril,  as  for  the  purpose  of  putting  to  abandoned, 
sea  in  order  to  escape  a  lee  shore  in  a  gale  of  wind,  this  is  a 
general  average  loss  (s). 

Where  the  ship,  in  order  to  avoid  capture,  or  a  lee  shore,  Lobs  incurred 
casts  anchor  in  a  foul  and  rocky  bottom  in  some  unusual  in  a  foul 
place  of  anchorage,  and  the   cable  is  consequently  chafed  ^^^I'piaoe 
asunder  by  the  friction,  or  the  anchor  so  firmly  wedged  that  °*  anchorage, 
it  cannot  be  weighed,  it  was  formerly  a  subject  of  great  dis- 
cussion, especially  among  the  German  lawyers,  whether  the 
damage  thus  occasioned  was  a  general  average  loss.     On 
principle,  as  the  damage  thus  incurred  was  not  intended  or 
anticipated  as!  the  result  of  the  act,  as  it  was  directly  caused 
not  by  the  agency  and  will  of  man,  but  by  the  force  of  the 
elements,  Arnould  (a)  thought  that  it  should  not  be  con- 
sidered a  general  average  loss. 

If,  in  similar  circumstances,  the  ship  is  compelled  to  cut 
her  cable,  from  the  impossibility  of  weighing  the  anchor,  the 
loss  thence  arising  wUl,  it  seems,  be  either  general  or  par- 
ticular average,  according  to  circumstances ;  if  cut  in  order 
merely  to  enable  the  ship  to  pursue  her  voyage,  and  not 
under  the  pressure   of .  any  urgent   peril,  it  is  particular 

(2)  2  Phillips,  Ins.  s.  1295 ;  Baily,      Presgrave  (1801),  1  East,  220. 
General    Average,    67;   Birkley   ■<).  (a)  2nd  ed.  p.  911. 
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Sect.  931.  average  if  in  order  to  prevent  her  drifting  on  a  lee  shore, 
or  to  avoid  capture,  it  is  general  average :  the  reason  being, 
that  in  the  last  ease  there  is,  and  in  the  first  there  is  not,  an 
immediately  impending  danger  to  justify  the  sacrifice  (b). 

from  a  ^'"^         932.  If  any  part  of  the  ship  or  her  tackle  be  applied  for 

propriation  of  the  common  safety  to  some  purpose  different  from  its  ordinary 

and  tackle       nse,  the  loss  thence  arising  is  a  general  average  loss,  as  if  the 

or^MT  ^^'     engines  of  a  steamship  be  damaged  while  being  worked  ahead 

purpose.  an(j  astern,  in  order  to  get  the  ship  off  a  bank  (c),  or  spars 

are  cut  up  to  construct  a  rudder,  or  sails  and  cordage  used  to 

stop  up  a  leak  (d),  or  to  keep  down  a  leak  by  using  them  as 

fuel  for  the  donkey  engine  (e). 

Thus,  where,  in  order  to  prevent  a  ship  which  was  lashed  to 
the  head  of  a  harbour  pier  from  being  drifted  thence  by  the 
fury  of  a  storm,  and  sunk  on  the  bar  of  the  harbour,  the 
master  cut  the  cable  of  his  best  bower  anchor,  and  with  that 
fastened  her  to  the  pier,  it  was  held  that  the  damage  thereby 
done  to ,  the  cable  was  a  general  average  loss  (/) ;  so  too, 
where  the  master,  impelled  by  necessity,  cut  away  his  cable 
from  the  anchor  to  act  as  a  hawser  (g). 


(J)  Beneoke,  Pr.  of  Indem.  191 ; 
Phillips,  Ins.  s.  1295 ;  Lowndes, 
s.  28. 

(c)  The  Bona  (C.  A.),  [1895]  P. 
126.  The  shipowner  was  also  held 
entitled  to  contribution  for  the  extra- 
ordinary consumption  of  coal  while 
the  engines  were  so  worked.  The 
facts  of  this  case  are  more  particu- 
larly noticed  infra,  §  936.  See  also 
Intemat.  Nav.  Co.  v.  Atlantic  Mut. 
Ins.  Co.  (1900),  100  Fed.  R.  304. 

(d)  Phillips,  Ins.  s.  1299;  Baily, 
General  Average,  pp.  73,  74. 

(«)  Harrison  v.  Bank  of  Australia 
(1872),  L.  R.  7  Ex.  39  ;  Robinson  v. 
Price  (1876),  2  Q.  B.  D.  91,  295 
(C.  A.).  And  of.  Wilson  t).  Bank  of 
Victoria  (1867),  L.  E.  2  Q.  B.  203, 
the  facts  of  which  case  are  set  out 
in    §   916,    supra.      By  the   York- 


Antwerp  Rules,  1890  (rule  ix.)— 
"Cargo,  ship's  materials  and  stores, 
or  any  of  them,  necessarily  burnt 
for  fuel  for  the  common  safety  at 
a  time  of  peril,  shall  be  admitted  as 
general  average  when  and  only  when 
an  ample  supply  of  fuel  had  been 
provided ;  but  the  estimated  quantity 
of  coals  that  would  have  been  con- 
sumed, calculated  at  the  price  current 
at  the  ship's  last  port  of  departure 
at  the  date  of  her  leaving,  shall  be 
charged  to  the  shipowner  and  credited 
to  the  general  average."  See  also 
Lowndes,  s.  14. 

(/)  Birkley  v.  Presgrave  (1801),  1 
East,  219. 

(g)  Marsham  ^.  Dutrey,  Select 
Cases  of  Evidence,  58 ;  2  Marshall, 
Ins.  546. 
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933.  Arnould  considered  {h)  that  if,  with  a  view  to  the    Sect.  933. 
general  safety  of  ship  and  cargo,  it  hecomes  necessary  to  damage  Damage  done 
and  destroy  another  ship,  or  any  part  thereof,  the  loss  therehy  order  to^sav^ 
incurred  must  he  made  good  hy  a  general  average  contribu-  ^"tlier. 
tion.     Thus,  if  a  number  of  ships  are  lashed  together,  and 
one  takes  fire,  and  the  crews  of  the  others  unite  in  scuttling 
the  burning  ship  for  the  safety  of  the  rest,  the  loss  of  the 
ship  so  sunk  seemed  to  him  to  be  a  general  average  loss  to 
which  all  those  saved  thereby  must  contribute ;  and  similarly 
if  a  crew,  for  the  safety  of  their  own  ship,  cut  the  cable  of 
another. 

But  there  is  no  judicial  authority  for  this  view.     And  it  is  There  must 

.  1  .        i  be  a  com- 

clearly  not  comprehended  withm  that  part  of  the  definition  munity  of 
of  a  general  average  sacrifice,  which  requires  a  sacrifice  of  part 
of  the  interests  exposed  to  risk  in  one  maritime  adventure  for 
the  sake  of  the  remaining  interests  similarly  exposed  in  the 
same  adventure.  The  whole  subject  has  been  recently  dis- 
cussed in  two  decisions  of  the  Supreme  Court  of  the  United 
States.  In  Ealli  v.  Troop  («),  it  was  shown  that  both  autho- 
rity and  principle  were  opposed  to  Arnould's  view.  And  in 
The  J.  P.  Donaldson  [k)  a  similar  point  was  decided.  The 
facts  were  that  a  steam-tug,  while  towing  two  barges,  was 
overtaken  by  a  violent  storm  and  driven  with  her  tow  on  a 
lee  shore,  so  as  to  be  in  imminent  peril  of  being  lost.  Even- 
tually the  master  of  the  tug  was  compelled  to  cut  the  tow- 
line,  the  result  being  that  the  barges  were  wrecked,  but  the 
tug  was  enabled  to  reach  a  port  of  safety.  It  was  held  that 
the  barge-owners  had  no  general  average  claim  for  the  loss, 
inasmuch  as  there  was  no  sacrifice  of  any  common  interest. 
The  Court  refused  to  consider  that  the  contract  of  towage 


(A)  2iided.  p.  912,  citing Oasaregis,  (/c)  (1896),  167   U.   S.   599.      Of. 

Disc.   46,   No.   45 ;    Ordinanzas   di  also  Pacific  Mail  S.S.  Co.  v.  N.  T. 

Bilbao,  0.  20,  art.  21 ;  Azubi,  Dritto  Kin.  Co.  (1896),   74  Fed.   R.   564, 

Marittimo,   c.    iii.    art.   2,   vol.    ii.  with  which  should  be  contrasted  the 

p.   169,  ed.    1795  ;    and  2  Phillips,  curious  decision  in  Reliance    Mar. 

B.  1311.  Ins.  Co.  j;.  N.  Y.  Mail  S.S.  Co.  (1896), 

(i)  (1894),  157  U.  S.  386.  77  Fed.  B.  317. 
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Sect.  933.    created  such  a  connection  tetween  tug  and,  tow  as  to  make 
the  two  a  single  maritime  adventure. 


Sails  let  go  to 
right  a  ship 
when  ou  her 
heam  euds. 


Damage  to 
sails  or  spars 
due  to  crowd- 
ing a  press 
of  sail. 


934.  Sails,  deliberately  let  go  in  order  to  right  a  vessel 
when  she  is  on  her  beam  ends,  ought,  on  principle,  to  be  made 
good  by  a  general  average  contribution,  for  the  loss  of  the 
sails  in  such  case  is  the  direct,  immediate,  and  intended  result 
of  extraordinary  sacrifice  made  for  the  general  safety  as  the 
only  means  of  escape  from  imminent  danger  (1). 

But  if  sails  or  spars,  be  carried  away  by  the  wind  (m),  in 
consequence  of  crowding  sail  to  escape  an  enemy  or  alee  shore, 
this  is  not  a  general  average  loss  in  this  country.  A  merchant 
ship  had  struck  to  a  privateer,  which,  from  the  wind  blowing 
fresh,  was  unable  to  board  her :  the  merchantman,  by  hoisting 
an  extraordinary  press  of  sail,  escaped,  but  in  so  doing  was 
much  strained  and  injured,  and  carried  away  her  mainmast. 
The  damage  thus  occasioned  was  held  not  to  be  a  general 
average  loss  {n). 

The  Oour  Royale  of  Eennes  in  the  year  1822  came  to  the 
same  decision  in  Prance,  with  regard  to  sails  carried  away  in 
attempting  to  escape  a  lee  shore.  Boulay-Paty  cites  both 
cases  with  approbation,  and  gives  the  true  reason  on  which 
they  are  founded — viz.,  that  these  manoeuvres  form  part  of 
those  ordinary  exertions  to  which  the  shipowner  is  bound  by 
his  duty  to  the  freighters  (o). 


Damage  done       935.  TJpon  the   same   principle   it   has   been  decided  in 
fighting!  ^     England  that  damage  done  to  the  ship  by  fighting  is  not  a 


(Z)  Beneoke,  Pr.  of  Indem.  185 ; 
Baily,  Gen.  Av.  p.  64. 

(m)  According  to  the  York- Antwerp 
Rules,  1890  (rule  vi.) — "  Damage  to 
or  loss  of  sails  and  spars,  or  either 
of  them,  caused  by  forcing  a  ship  oft 
the  ground,  or  by  driving  her  higher 
up  the  ground,  f  orthe  common  safety, 
shall  be  made  good  as  general  aver- 
age ;  but  where  a  ship  is  afloat,  no 
loss  or  damage  caused  to  the  ship, 


cargo  and  freight,  or  any  of  them, 
by  carrying  a  press  of  saU  shall  be 
made  good  as  general  average." 
And  a  similar  rule  of  practice  has, 
apart  from  the  York- Antwerp  Kules, 
been  adopted  by  the  Association  of 
Average  Adjusters ;  see  Appendix  D. 

(«)  Covington  i;.  Roberts  (1806),  2 
B.  &  P.  JSr.  R.  378. 

(o)  Boulay-Paty  on  Emerigon, 
vol.  i.  p.  620. 
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subject  of  contribution.  Tbus,  where  a  merchantman  Sect.  935. 
(carrying,  however,  six  guns)  was  attacked  by  a  privateer, 
and  after  a  gallant  resistance  beat  her  off,  but  had  two  of  her 
men  killed,  several  wounded,  and  received  besides  great 
damage  from  the  enemy's  shot  and  expended  a  considerable 
quantity  of  ammunition  :  the  Court  held,  that  neither  the 
expense  incuiTed  in  curing  the  wounded  sailors,  nor  the  cost 
of  repairing  the  damage  so  received,  nor  the  waste  of  the 
ammimition  so  expended,  was  a  subject  of  general  average 
contribution  {p).  Gibbs,  0.  J.,  said,  "  The  measure  of 
resisting  the  privateer  was  for  the  general  benefit,  but  it  was 
no  part  of  the  adventure.  No  particular  part  of  the  property 
was  voluntarily  sacrificed  for  the  safety  of  the  rest  (q) ;  the 
loss  fell  where  the  chance  of  war  directed  it,  and  where, 
therefore,  in  point  of  justice,  it  ought  to  fall"  (r) :  at  Nisi 
Prius  the  same  learned  judge  had  said,  "  I  cannot  distinguish 
this  from  the  case  of  a  ship  carrying  a  press  of  sail  to  escape 
an  enemy"  (s). 

With  regard  to  a  ship  of  war,  indeed,  it  is  obvious  that 
the  damage  caused  by  fighting  is  no  more  than  an  ordinary 
sea  risk, — a  loss  caused  by  the  perils  insured  against  in  the 
usual  and  ordinary  course  of  the  ship's  duty  as  an  armed 
vessel  (t),  and  not  an  extraordinary  measure  resorted  to  for 
the  general  benefit ;  but  with  regard  to  a  merchant  vessel 
resorting  to  the  measure  of  resisting  a  vessel  of  superior 
power  as  a  desperate  and  only  means  of  saving  both  ship 
and  cargo  from  capture,  the  loss  thence  arising  appears,  on 
principle,  a  fair  subject  for  general  average  contribution  :  it 
is  a  loss  which  is  the  direct  and  anticipated  result  of  an 
extraordinary  measure  resorted  to  as  the  only  means  of  saving 
the  whole  adventure  from  imminent  peril ;  and  ought  not, 
it  should  seem,  to  be  regarded  as  falling  within  the  scope  of 


{p)    Taylor    v.    Curtis-  (1816),    6  (r)  2  Marsh.  E.  319. 

Taunt.  608  ;  2  Marsh.  R.  309  ;  S.  C,  (,)  4  Camp.  326. 

4.Catnp.334;Holt,N.P.192.  ^^j    ^    Emerigon,   ..    xii.    s.    41, 

{q)  6  Taunt.  623.  p.  610. 
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Sect.  935.    those  ordinary  duties  of  the  navigation  to  which  the  owner  is 
bound  by  his  contract  with  the  freighter  (m). 

Abnormal  use  936.  The  cases  above  cited,  and  the  principles  illustrated, 
and  of  ooal.  were  reviewed  and  discussed  in  a  recent  case  where  a  steam- 
ship took  the  ground  while  leaving  Q-alveston  harbour,  and 
was  only  rescued  from  a  position  of  imminent  peril  by  an 
abnormal  use  of  her  engines,  coupled  with  an  extraordinary 
consumption  of  coal.  A  claim  was  made  for  contribution  in 
respect  of  the  damage  to  the  engines  and  the  cost  of  the 
ooal,  against  which  it  was  argued,  upon  the  authority  chiefly 
of  Covington  v.  Roberts  («),  that  there  was  nothing  abnormal 
in  the  nature  of  the  user  of  the  ship's  appliances,  though  the 
circumstances  were  no  doubt  extraordinary.  It  was  held, 
however,  that  to  use  engines,  by  working  them  ahead  and 
astern  while  the  vessel  was  fast  on  a  bank,  instead  of  being 
afloat,  was  a  use  for  which  they  were  never  intended,  and 
that  the  engines  having  been  intentionally  put  to  such  a  use 
in  order  to  rescue  ship  and  cargo  from  danger,  both  the  injury 
to  the  engines  and  the  extra  coal  consumed  must  be  con- 
tributed for  {y). 
Loss  of  boats.  Boats,  when  cut  away  from  the  ring-bolts,  or  other  usual 
fastenings,  and  heaved  overboard,  are  a  general  average 
loss  (s) ;  but  if  cut  away  when  lashed  from  the  quarters  or 
stern  davits,  it  seems  they  would  not  be  so,  unless  an  usage 
were  proved  in  the  trade  so  to  carry  them  (a),  or  under 
peculiar  circumstances. 

(«)  Stevens  admitted  that  there  "  damage  caused  to  machinery  and 
should  be  a  distinction  made  between  boilers  of  a  ship,  which  is  ashore  and 
the  two  cases,  but  considered  that  in  a  position  of  perU,  in  endeavour- 
even  in  the  case  of  a  merchant  phip  ing  to  refloat,  shall  be  allowed  in 
the  loss  so  incurred  would  be  not  general  average,  when  shown  to  have 
general  but  particular  average  (Aver-  arisen  from  an  actual  intention  to 
age,  36).  BaUy  (Gen.  Av.  p.  80)  float  the  ship  for  the  common  safety 
agreed  with  Stevens,  but  Amould  at  the  risk  of  such  damage." 
(2nd  ed.  p.  914)  took  a  contrary  view.  («)  Stevens,  Average,  14  ;  Beneoke, 

(x)  Ante,  §  934.  Pr.  of  Indem.  187. 

iy)    The    Bona,    [1895]    P.    126  (a)  Blackett  v.  Royal  Exoh.  Ass. 

(0.  A.).  Of .  Lowndes,  General  Aver-  Co.  (1832),  2  0.  &  J.  244;  see  also 

age,  s.  34.     So,  rule  vu.  of  the  York-  Lenox  v.  United  Ins.  Co.  (1802),  3 

Antwerp  Rules,  1890,  provides  that  Johnson,  N.  Y.  Gas.  178. 
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Where  a  sMp  is  scuttled  in  order  to  extinguish  a  fire,  whioh    Sect.  936. 
threatens  the  destruction  hoth  of  ship  and  cargo,  the  damage  Damage  done 
both  to  ship   and   cargo  gives  a  claim   to  contribution  (6).  oargo^  order 
Similarly,  too,  where,  in  order  to  quench  such  a  fire,  water  is  *°g^^®'^*''' 
necessarily  poured  into  the  hold  (c) .      And  in  the  Circuit 
Court  of  Appeals  in  America,  damage  to  cargo  caused  by  the 
voluntary  flooding  of  a  stranded  steamer,  in  order  to  prevent 
a  total  loss  from  pounding  upon  a  reef,  was  held  to  be  a 
general  average  loss  (d).     But  in  a  case  where,  in  order  to 
extinguish  a  fire,  steam  was  turned  into  the  hold,  and  it  was 
impossible   to  distinguish  between   the  damage  due  to  the 
accidental  fire  and  the  additional  damage  occasioned  by  the 
application  of  the  steam,  it  was  held  that  no  case  for  general 
average  was  made  out  (e). 

937.  Where  the  ship  is  voluntarily  run  ashore  to  avoid  Loss  arising 

^  _  from  Tolun- 

capture,  foundering,  or  shipwreck,  and  is  afterwards  recovered  tary  strand- 
so  as  to  be  able  to  perform  her  voyage,  the  loss  resulting  from  thl'ship  is 

(i)  Stevens,  Average,  42 ;  Beneoke, 
Pr.  of  Indem.  243 ;  Aoliard  v.  King 
(1874),  31  L.  T.  N.  S.  647  ;  2  Asp. 
M.  L.  C.  422  ;  Papayanni  v.  Gram- 
pian S.S.  Oo,  Ltd.  (1896),  1  Com.  Cas. 
448.  Cf.  also  Ralli  v.  Troop  (1894), 
1S7  U.  S.  386,  wtere  tte  Supreme 
Court  of  the  United  States  decided 
that  there  could  be  no  general  aver- 
age claim  unless  the  act  of  scuttling 
were  the  act  of  the  master,  and 
done  with  the  sole  object  of  saving 
the  particular  ship  and  cargo.  It 
is  doubtful  whether  Papayanni's 
case  is  consistent  with  this  decision. 
Mr.  Carver,  too,  thinks  it  conceivable 
that  a  sacrifice,  even  if  made  con- 
trary to  the  will  of  the  master, 
might  give  rise  to  contribution. 
Carriage  by  Sea,  s.  374. 

(c)  The  practice  of  average  ad- 
justers is  now  in  accordance  with 
principle,  and,  as  above  stated, 
qualified  only  with  the  proviso  that, 
where  the  goods  affected  by  the 
water  are  themselves  on  fire  at  the 


time  when  the  water  is  thrown  on 
them,  there  shall  be  no  claim  in 
respect  of  the  water  damage  done  to 
such  goods.  Until  the  year  1874 
the  practice  was  to  disallow  such 
claims.  The  change  was  due  to 
Stewart  •«/.  West  India  Co.  (1873), 
8  Q.  B.  88,  362.  Cf.  also  Schmidt 
V.  Royal  Mail  Co.  (1876),  45  L.  J. 
Q.  B.  646 ;  AspinwaU  v.  Merchant 
Shipping  Co.  (not  reported,  but  re- 
ferred to  in  Schmidt's  case) ;  Pirie 
V.  Middle  Dock  Co.  (1881),  4  Asp. 
M.  L.  C.  388  ;  and  Whitecross  Wire 
Co.  V.  SaviU  (1882),  8  Q.  B.  D.  653. 
The  history  of  the  controversy  on 
this  subject  is  f  uUy  given  in  Lowndes, 
Gen.  Av.  pp.  68—78.  Cf.  the  York- 
Antwerp  Rules,  1890,  rule  iii.,  post, 
App.  C. 

{0}  Pacific  MaU  S.S.  Co.  v.  N.  T. 
H.  &  R.  Min.  Co.  (1896),  74  Fed.  R. 
564. 

(e)  Reliance  Mar.  Ins.  Co.  a.  N.  T. 
&  C.  Mail  S.S.  Co.  (1896),  77  Fed.  R. 
317. 
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afterwards 
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general 
average  loss. 


Sect.  937.  the  stranding  was  considered  by  most  of  the  earlier  writers  to 
be  a  matter  for  contribution.  Emerigon,  after  exhausting 
all  the  learning  that  could  be  collected  on  the  subject  when 
he  wrote,  thus  gives  the  result  of  the  authorities  he  cites  (/) : 
"  It  sometimes  happens  that,  in  order  to  escape  an  enemy,  or 
to  avoid  shipwreck,  the  ship  is  intentionally  run  aground  in 
what  appears  to  be  the  least  dangerous  spot.  The  loss  thence 
arising  is  a  general  average  loss,  because  its  object  was  the 
general  safety  "  (g). 

The  rule  has  been  laid  down  in  the  same  way  by  Lord 
Tenterden  in  this  country  (h),  and  by  Chancellor  Kent  in  the 
United  States  («),  where  it  has  received  the  sanction  of  several 
decided  cases. 


Controversy         938.  Stevens,  while  admitting  all  authority  to  be  against 
on    esu  ]eo  .  j^.^^  maintained  the  contrary,  chiefly  on  the  ground  that  the 
object  in  view  is  not  the  general  safety  of  the  whole  adven- 
ture, but  only  the  safety  of  the   cargo   purchased  by  the 
destruction  of  the  ship  {k) . 

Beneoke,  on  the  other  hand,  acknowledged  that  in  every 
case  but  one  the  loss  arising  from  voluntary  stranding  has  all 
the  characteristics  of  a  general  average  loss — "  imminent 
danger,  voluntary  determination,  and  a  sacrifice  "  (/) — but  in 
the  excepted  case — viz.,  where  the  situation  of  the  ship  at  the 
time  of  the  loss  is  so  desperate  as  to  leave  no  alternative — 
he  thought  the  loss  was  not  properly  general  average,  because 
the  stranding  was  inevitable,  and  therefore  not  voluntary. 

To  the  objection  of  Stevens  it  is  a  sufficient  answer  that 
the  intention  is  not  to  destroy  the  ship,  but  to  place  both  her 


(/)  These  authorities  are — Conso- 
lato  del  Mare,  u.  192,  193  (that  is 
the  150th  u.  of  M.  Fardessus ;  see 
Lois  Maritimes,  vol.  ii.  p.  166)  ; 
Eoocus  de  Navibus,  u.  60  ;  Targa, 
u.  76,  p.  317  ;  Casaregis,  Disc.  19, 
No.  18  ;  Disc.  46,  No.  61. 

{ff)  1  Emerigon,  o.  xii.  s.  13, 
pp.  406,  600. 

{h)  Abbott,  Shipping,  349,  6th  ed. ; 


p.  771,  14th  ed. 

(i)  In  the  case  of  Bradhurst  v. 
Columbian  Ins.  Co.  (1812),  9  John- 
son, N.  T.  R.  9.  See  also  the  other 
oases  cited  in  2  PhUlips,  Ins.,  s.  1313  ; 
and  cf.  The  Star  of  Hope  (1869),  9 
Wall.  203. 

{&)  Average,  34,  35. 

(I)  Pr.  of  Indem.  219. 
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and  the  cargo  in  a  situation  of  less  peril,  and  that  the  loss  is    Sect.  938. 
therefore  voluntarily  incurred  for  the  common  benefit. 

Beneoke's  objection,  in  the  case  supposed  hy  him,  was 
criticised  by  Arnould  (m)  in  the  following  terms  :  "If,  indeed, 
the  act  of  stranding  be  in  no  degree  the  result  of  human 
agency,  then,  of  course,  cadit  qucestio ;  but  if  the  will  of  man 
was  in  any,  even  the  least,  degree  contributory  thereto,  that 
is  all  which  is  required ;  and  it  makes  no  difference  that  the 
pressure  of  circumstances  was  such  as  to  prevent  that  will 
from  being  reasonably  exerted,  except  in  one  particular  way. 
This  forced  volition  ('  volonta  violentata  daW  aecidente  del 
pericolo '  (n) )  is  all  that  is  required  to  give  the  party  making 
the  sacrifice  a  claim  to  contribution.  Nothing  more  is 
requisite  than  that  the.  act  of  man  should  have  co-operated 
with  the  violence  of  the  elements  "  (o). 

In  practice,  the   rule   estabhshed  in   this  country  is  to  Practice  in 
exclude  this  kind  of  loss  from  general  average  {p).     Though  otherwise. 


(m)  2nded.  p.  916. 

(»)  Targa,  as  cited  1  Bmerigon, 
0.  xii.  B.  42,  p.  688.  And  cf.  the 
opinion  of  the  Supreme  Court  of  the 
United  States  in  The  Star  of  Hope 
(1869),  9  Wall,  at  p.  233.  It  is 
su£Bcient  that  the  vessel  should  have 
been  selected  to  suffer  the  common 
peril  in  the  place  of  the  whole  of  the 
associated  interests.  And  the  fact 
that  the  property  cast  avray  would 
inevitably  have  perished  even  if  it 
had  not  been  selected  to  suffer  in 
place  of  the  whole,  makes  no  differ- 
ence :  Sousmith  v.  The  J.  P.  Donald- 
son (1884),  21  Fed.  R.  671. 

(o)  "  Que  le  fait  de  I'homme  ait 
concouru  avee  le  cas  f ortuit "  :  1 
Emerigon,  c.  xii.  b.  42,  p.  588.  The 
case,  in  fact,  exactly  f aUs  within  that 
class  of  actions  which  the  scholastic 
philosophy  designated  as  mixed,  i.e., 
rather  voluntary  than  involuntary, 
though  partaking  of  the  nature  of 
both.  Thus  Aristotle,  in  treating  of 
the  question  of  free-will,  expressly 


instances  jettisons  {ras  iv  roTi  xEi/Awaiv 
£x(?oxis)  as  falling  within  the  class  of 
actions  that  ought  rather  to  be  called 
voluntary  than  involuntary,  because, 
although  no  one  would  resort  to  them 
unless  forced  by  circumstances,  yet 
they  are  objects  of  choice  at  the  time 
they  are  resolved  on,  and  the  neces- 
sary steps  taken  towards  carrying 
them  into  effect  are  acts  of  free  voli- 
tion :  Ethics,  lib.  iii.  o.  i. 

(p)  Baily,  G-eneral  Average,  41,  75, 
76.  And  by  the  Rules  of  Practice 
adopted  by  the  Association  of  Aver- 
age Adjusters  it  is  declared  that 
"  the  custom  of  Lloyd's  excludes 
from  general  average  ajl  damage  to 
ship  or  cargo  resulting  from  a  volun- 
tary stranding.  This  rule  does  not 
necessarily  exclude  such  damage  as 
is  done  by  beaching  or  scuttling  a 
burning  vessel  to  extinguish  the 
fire."  Nevertheless,  another  of  the 
rules  provides  ' '  that  damage  caused 
to  machinery  and  boilers  of  a  stranded 
vessel  in  endeavouring  to  refloat  for 
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Sect.  988.  the  point  has  never  been  expressly  decided  in  our  Courts, 
there  seems  little  doubt  that  they  would  hold  in  conformity 
with  the  great  body  of  previous  authorities,  that,  at  all  events, 
where  the  ship  is  subsequently  recovered  after  a  voluntary 
stranding,  so  as  to  be  able  to  pursue  her  voyage,  the  loss 
arising  therefrom  gives  a  claim  to  a  general  average  con- 
tribution. 

Where  the  939.  Where,  however,  the  ship  is  lost  in  consequence  of 

theVolunta^  ^^^  stranding,  but   the    cargo  saved,  does  that  which  is  so 

stranding,  but  g^yed  contribute   in    general   average   for   the   loss  of   the 
the  cargo  _  °  ° 

saved,  is  there  ship  ? 

tion?  This  is  a  question  on  which  there  has  been  a  great  diversity 

of  opinion  among  legislators  and  jurists  (g-).  The  Eoman 
law  provided  generally  that  the  goods  saved  should  not  con- 
tribute for  the  loss  of  the  ship.  Amissce  navis  damnum  colla- 
tionis  consortia  nan  sareiatur  per  eos  qui  merces  suas  naufragio 
liberaverint{r).  Yoet,  however,  in  commenting  on  this 
passage,  expressly  says :  "  That  if  the  ship  be  voluntarily 
run  ashore  for  the  common  safety,  and  thus  has  perished,  the 
goods  being  saved,  contribution  is  due  "  (s). 

The  Oonsolato  del  Mare  {t),  in  case  of  the  ship's  being 
wrecked  {brisi)  by  the  voluntary  stranding,  provides  that  the 
goods  saved  shall  contribute  for  the  damage  done  to  the 
ship. 

The  case  is  not  expressly  provided  for  by  the  other 
mediaeval  sea  laws. 

Emerigon,  after  laying  down  the  general  doctrine  that  in 
case  of  voluntary  stranding  the  goods  saved  contribute  for  the 
damage  done  to  the  ship,  adds  to  it  this  limitation :  "  Provided 
always  that  the  ship  shall  have  been  set  afloat  again ;  for  if 

the  common  safety,  when  the  inte-  tion  to  the  Oonsolato  del  Mare. 
rests   are    in   peril,  be  allowed    in  (»•)  Dig.  lib.  xiv.  tit.  2,  f.  6. 

general  average."  {»)  Voetins  ad  Pandect.,  loc.  cit. 

(q)  See  an  elaborate  account  of  the  (t)  Cap.  192  of  the  Italian  trans- 
state  of  the  question  in  Pardessus,  lation ;  cap.  160  of  the  Catalan 
Lois  Maritimes,  vol.  i.  p.  140,  and  original ;  Pardessus,  Lois  Maritimes, 
vol.  ii.  p.  21.     See  c.  xii.  Introduc-  vol.  ii.  p.  167. 
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tlie  stranding  be  foUowed  hy  fhe  wreck  of  the  ship,  it  is  then    Sect.  939. 
sauve  qui  peut"  {u). 

Bynkershoek  disapproves  of  this  doctrine,  and  holds  that 
the  loss  of  the  ship,  like  the  loss  of  her  tackle,  is  a  general 
average  loss,  where  she  has  been  sacrificed  by  a  voluntary 
stranding  for  the  common  safety  («). 

940.  The  question  was  for  some  time  variously  decided  in  Law  as  finally 
the  American  Courts,  until  it  was  finally  set  at  rest,  in  1839,  United  Stated, 
by  the  judgment  of  the  Supreme  Court  of  the  United  States, 
delivered  by  Story,  J.,  in  the  case  of  the  Columbian  Insurance 
Company  v.  Ashby  (2/),  wherein,  after  an  examination  of  all 
the  learning  on  the  subject  from  the  Digest  downwards,  it 
was  decided  that  a  voluntary  stranding,  followed  by  a  total 
loss  of  the  ship,  but  with  a  saving  of  the  cargo,  constitutes, 
when  designed  for  the  general  safety,  a  clear  case  of  general 
average,  in  which  the  owners  of  the  cargo  are  liable  to  con- 
tribute for  the  loss  incurred  by  the  ship  and  freight  (2). 

The  facts  of  the  case  were  these : — The  brig  "  Hope,'' 
going  down  Chesapeake  Bay,  found  the  weather  too  bad  to 
proceed  to  sea,  and  bore  away  for  a  projecting  headland  in 
the  bay,  called  Sewell's  Point,  where  she  anchored.  On  the 
second  and  following  day  the  gale  increased  in  violence  ;  the 
brig  dragged  her  anchors  from  time  to  time,  till  finally  she 
struck  on  the  shoals,  and,  her  head  swinging  round,  brought 
her  broadside  to  the  wind  and  a  heavy  sea.     In  this  situation 

(«)  1    Emerigon,    o.    xii.    s.    41,  his  Commentaries,  states  the  law  to 

p.  600.  have  been  finally  settled  in  the  United 

(x)  QuEBstiones  Privati  Juris,  lib.  States  by  the  judgment  of  Story,  J. 

iv.  0.  22.  See   3   Kent,    Com.    239,    note.     In 

{y)  13  Peters,  S.  C.  R.  331.     In  Norwich  and  N.  T.  Transport  Co.  i^. 

Iredale  v.  China  Traders  Ins.  Co.,  Ins.  Co.  of  North  America  (1902), 

[1899]  2  Q.  B.  356,  362,  Bigham,  ,T.,  118  Fed.  B..  307,  the  master  ran  his 

said  that  he  believed  the  English  vessel  on  what  he  believed  to  be  sand, 

law  to  be  the  same  as  that  laid  down  but  which  turned  out  to  be  mud,  by 

in  this  case  by  Story,  J.  reason  whereof  the  ship  was  sub- 

(«)  Chancellor    Kent,    who    as    a  merged    and    the   cargo   damaged. 

Judge  had  elaborately  expressed  a  The  Court  held  that  aU  the  damage 

different   opinion    (in    the    case    of  was  general  average. 
Bradhurst  v.  Columbian  Ins.  Co.),  in 
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the  captain,  finding  no  other  possible  chance  of  saving  the 
ship  and  cargo,  and  preserving  the  lives  of  the  crew,  slipped 
■his  cables  altogether,  and  ran  the  brig  ashore,  as  far  up  the 
beach  as  possible,  where,  after  the  storm,  she  was  left  high 
and  dry,  and  there  was  no  possibility  of  getting  her  ofE. 
The  cargo  was  saved.  The  Court  held,  that  the  owners  of 
the  cargo  were  bound  to  contribute  to  the  owners  of  the 
ship  and  freight  for  the  loss  upon  both  interests  caused  by 
the  stranding. 

In  the  course  of  a  very  elaborate  judgment,  Story,  J., 
thus  states  succinctly  the  grounds  of  the  decision  : — "  The 
intention  is  not  to  destroy  the  ship,  but  to  place  her  in  less 
peril,  if  possible,  as  well  as  the  cargo.  The  act  is  hazardous 
to  the  ship  and  cargo,  but  is  done  to  escape  from  a  more 
pressing  danger :  it  is  done  for  the  common  safety ;  and  if 
the  salvation  of  the  cargo  is  accomplished  thereby,  it  is  diffi- 
cult to  perceive  why,  because,  from  inevitable  calamity,  the 
danger  has  exceeded  the  expectation  or  intention  of  the 
parties,  the  whole  sacrifice  should  be  borne  by  the  shipowner, 
when  he  has  thereby  accomplished  the  safety  of  the  cargo  "  (o) . 

941.  In  this  country  there  has  been  no  judicial  decision  on 
the  point.  Arnould  (ft)  appears  to  have  regarded  the  prin- 
ciple established  in  the  judgment  just  referred  to  as  correct. 

There  is,  however,  a  most  valuable  and  exhaustive  discussion 
of  the  whole  question  of  voluntary  stranding  in  the  magni- 
ficent work  of  Lowndes  (c).  Not  only  are  the  arguments  on 
aU  sides  carefully  explained  and  considered,'  but  there  is  an 
iateresting  history  of  the  controversy  during  the  early  part 
of  the  nineteenth  century,  showing  especially  what  was  the 
old  practice  at  Lloyd's,  and  how  the  practice  was  changed  in 


(«)  This  case  is  well  worth  con- 
sulting in  the  original  report.  Those, 
however,  who  have  not  the  means  of 
so  referring  to  it,  will  find  the  judg- 
ment of  Story,  J.,  given  at  length  in 
the  2nd  ed.  of  Phillips,  Ins.  vol.  ii. 
pp.  Ul— 114.     (Not  given  in  the  3rd 


or  4th  eds.,  see  vol.  ii.  s.  1313.) 

(i)  2nd  ed.  p.  919. 

(c)  General  Average,  4th  ed.  pp. 
120 — 146.  The  question  whether 
the  ultimate  loss  of  the  ship  makes 
any  difierence  is  more  particularly 
dealt  with  in  pp.  141 — 143, 
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deference  principally  to  the  arguments  of  Stevens  so  long  ago    Sect.  941. 
as  1813.     And  the  views  of  Benecke,  Amould,  and  of  the 
American  Courts  are  also  carefully  weighed.    It  is  impossible 
here  to  do  very  much  more  than  briefly  summarise  the  con- 
clusions arrived  at. 

The  ground  may  be  cleared  by  pointing  out  that  Lowndes  Ultimate  loss 

of  T6SB61  IB 

fails  to  see  any  principle  by  which  the  ultimate  loss  of  the  immaterial, 
vessel  should  be  allowed  to  make  any  difference  to  the  right 
to  contribution.     Mr.  Carver  [d)  agrees  in  this  view.     So  do 
the  present  editors. 

Dealing  with  the  general  question,  Lowndes  classifies  the 
oases  which  may  arise  under  three  divisions :  (1)  Where  it  is 
certain  that  the  vessel  must  ground  somewhere,  and  the 
master  merely  selects  the  place :  (2)  Where  it  is  certain  that 
the  vessel  must,  unless  stranded,  be  lost,  owing,  however,  to 
the  imminence  of  some  other  peril  than  that  of  stranding, 
such  as  that  of  sinking  in  deep  water,  burning,  capture : 
(3)  Where  the  vessel  is,  from  some  cause  or  other,  in  great 
danger,  but  loss  is  not  certain.  The  first  case  Lowndes  does 
not  regard  as  one  of  voluntary  stranding  at  all,  and  he  would 
accordingly  allow  no  contribution  in  consequence  thereof. 
The  second  case,  and  a  fortiori  the  third,  he  regards  as  cases 
of  voluntary  sacrifice,  for  which  contribution  should  be  made. 

942.  From  these  results  it  is  apparent  that  the  author  IneTitableness 
considered  that  the  mere  fact  that  the  danger  threatening  makes  no 
the  vessel  is  inevitable  does  not  affect  the  matter ;  otherwise  ^^erence. 
he  could  not  have  allowed  the  second  case  to  be  one  for  con- 
tribution.    On  this  point  Mr.  Carver  apparently  is  of  the 
same  opinion.     But  Mr.  Carver  (e)  points  out  that,  if  this  is 
so,  it  is  not  easy  to  see  why  the  first  case  may  not  also  be  a 
case  for  contribution.     The  actual  stranding  in  such  a  case 
may    be  voluntary,   notwithstanding    the    fact    that    some 
stranding  was  unavoidable.     And  if  this  be  so,  why  should 
the  fact  that  the  unavoidable  danger  with  which  the  ship  is 

((f)  Carnage  by  Sea,  s.  387.  editors  are  responsible  for  their  ver- 

(e)  Carriage  by  Sea,  ».  387.     The      sion  of  Mr.  Carver's  criticism, 
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threatened  is  itself  another  stranding,  dehar  a  claim  for  con- 
tribution, which  would  have  been  allowed  had  such  danger 
been  due  to  some  other  cause  (/). 

As  far  as  the  question  of  voluntary  stranding  is  one  of  law 
and  principle,  the  editors  are  disposed  to  agree  generally  with 
the  views  above  expressed.  It  is  difficult  to  see  why,  when  a 
ship  is  deliberately  run  ashore  in  order  to  avoid  total  loss, 
whatever  -the  impending  peril  may  be,  and  whatever  the 
result  of  the  act  may  be,  the  principle  of  general  average 
should  not  apply.  As  pointed  out  by  another  recent  writer  {g), 
the  difficulty  seems  to  be  one  not  so  much  of  principle,  as  of 
the  application  of  the  principle  to  circumstances.  It  may 
often  be  a  nice  question  of  fact  to  determine  whether  in  a 
particular  case  the  stranding  was  a  voluntary  one.  And  a 
further  nice  question  may  often  arise,  as  to  the  extent  to 
which  a  vessel  has  been  sacrificed  by  the  stranding.  Clearly 
only  the  damage  due  to  the  stranding  should  be  contributed 
for ;  her  condition,  therefore,  before  she  was  mn  ashore  must 
be  taken  into  account.  If  at  this  time  she  was  virtually  a 
wreck,  it  appears  that  the  damage  to  be  contributed  for 
should  be  little,  if  anything,  more  than  nothing  (h).  But 
the  existence  of  difficulties  of  fact  such  as  these  affords  but  a 
poor  argument  against  the  adoption  of  what  appears  to  be 
the  true  principle. 

As  to  the  actual  practice  followed,  we  have  already  noticed 
that,  except  in  the  case  of  fire,  the  average  adjusters  of  this 
country  allow  no  general  average  contribution  for  damage 
resulting  from  a  voluntary  stranding.  The  York- Antwerp 
Eules,  1890  {i),  seem  to  steer  a  middle  course  between  the 
English  practice  and  the  view  expressed  in  our  text. 


(/)  As  to  what  amounts  to  a  volun- 
tary stranding,  see  The  Star  of  Hope 
(1869),  9  Wall.  203  (United  States 
Supreme  Court)  ;  and  of.  Shoe  v. 
Low  Moor  Iron  Co.  (1891),  49  Fed. 
R.  262. 

{g)  MoArthur,  Mar.  Ins.  194,  note. 

(A)  See  Shepherdv.Kottgen  (1877), 


2  C.  P.  D.  678,  685. 

(i)  Rule  v.;  "When  a  ship  is 
intentionally  run  on  shore,  and  the 
circumstances  are  such  that  if  that 
course  were  not  adopted  she  would 
inevitably  sink,  or  drive  on  shore  or 
on  rocks,  no  loss  or  damage  caused 
to  the  ship,  cargo  and  freight,  or 
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Foreign  codes,  witli  the  exception  of  that  of  Belgium,    Sect.  943. 
appear  to  he  generally  in  accord  with  the   principle  here 
supported  (k). 

943.  Having  enumerated  those  cases  of  general  average  General  aver- 
loss  which  arise  out  of  sacrifices,  we  will  now  proceed  to  extraordinary 
consider  those  which  are  founded  on  expenditures.  frathf o^- 

rni  '      '    ^  1       i_  p  1  mon  benefit. 

ine  same  principles  apply  to  cases   ot   general  average 

expenditure  as  to  those  of  general  average  sacrifice,  and  in  ciples  the 

paiticular  (1)  the  expenditure  must  have  been  of  an  extra-  regards 

ordinary  nature,  that  is  to  say,  something  more  than  one  of  expeuditittes 

those  ordinary  dishursements  which  are  necessary  for  keepiag  ^^^  in  case  of 

•''■<=>  expenditures 
the  ship  in  a  proper  condition  to  transport  the  cargo  ;  and  the  applioa- 

(2)  the  expenditure  must  be  due  to  a  voluntary  act  in  the  principles  is 
nature  of  a  sacrifice  made  for  the  preservation  of  ship  and  °s™ii*- 
cargo.  It  should  be  borne  in  mind,  however,  that  there  is 
this  peculiarity  in  cases  of  expenditure,  i.e.,  that  an  expendi- 
ture as  such  is  not  necessarily  made  in  order  to  save 
anything ;  that  which  procures  safety  is  usually  the  prior 
adoption  of  some  extraordinary  measure,  which  involves  or 
leads  to  expenditure  out  of  the  common  course,  because  the 
measure  itself  was  out  of  the  common  course.  Instead  of 
dividing  general  average  losses  into  sacrifices  and  expendi- 
tures, it  would,  as  Lowndes  (l)  points  out,  be  more  accurate 
to  say  that  a  general  average  loss  must  he  the  result  of  a 
sacrifice,  which  may  either  be  of  the  cargo  or  ship,  or  may 
consist  in  the  adoption  of  some  extraordinary  course  leading 
to  an.  increased  expense.  In  dealing  therefore  with  extra- 
ordinary expenditures,  we  do  not  consider  whether  the 
expenditure  itself  was  iaeurred  for  the  joint  safety  of  ship 
and  cargo,  but  whether  the  extraordinary  course  which  led  to 
the  expenditure  was  adopted  for  that  purpose. 

any  of  them,   by  such  intentional  the  consequent  loss  or  damage  shall 

running  on  shore  shall  be  made  good  be  allowed  as  general  average." 

as  general  average.     But  in  all  other  (A)  See  Lowndes'  Appendices, 

cases  where  a  ship  is  intentionally  (l)  Gen.  Av.  U8. 
run  on  shore  for  the  common  safety, 
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Sect.  944. 

The  expendi- 
ture must  be 
Btiiotly  due  to 
the  general 
average  act. 


General  rule 
as  to  losses 
and  expendi- 
tures conse- 
quential on 


average  act. 


944.  Another  point  to  be  specially  noticed  in  dealing  with 
extraordinary  expenditures  is  that  the  particular  item  of 
expenditure  for  which  contribution  is  claimed  must  flow  from 
the  extraordinary  measure  of  sacrifice  adopted,  as  effect  flows 
from  cause.  This  matter  was  discussed  in  Svendsen  v. 
Wallace,  where  the  question  was  as  to  what  items  should  be 
allowed  as  items  of  a  general  average  expenditure,  which  had 
been  incurred  at  a  time  when  the  hour  of  danger  and  sacrifice 
was  over.  Only  those,  said  Bowen,  L.  J.  (m),  which  can  be 
shown  to  be  part  of  the  loss  entailed  by  some  antecedent  act 
of  sacrifice. 

The  general  rule,  applicable  alike  to  sacrifices  and  expen- 
ditures, is  that  those  losses,  and  those  only,  are  recoverable 
as  general  average,  which  are  the  direct  consequences  of  a 
general  average  act.  Thus,  according  to  Ulrich,  general 
average  includes  all  damage  or  expense  which,  though 
not  to  be  foreseen,  stands  to  the  sacrifice  in  the  relation  of 
effect  to  cause,  or,  in  other  words,  was  its  necessary  conse- 
quence (■«).  An  example  of  this  principle  is  given  in 
"  Abbott  on  Shipping  "  (o)  in  a  passage  cited  with  approval 
by  Cresswell,  J.,  in  HaUett  v.  "Wigram  (p).  "  So  if  to 
avoid  an  impending  danger,  or  to  repair  the  damage  occa- 
sioned by  a  storm,  the  ship  be  compelled  to  take  refuge  in  a 
port  to  which  it  was  not  destined,  which  it  cannot  enter 
without  taking  out  a  part  of  her  cargo,  and  the  part  taken 
out  to  lighten  the  ship  on  this  occasion  happen  to  be  lost  in 
the  barges  employed  to  convey  it  to  the  shore,  this  loss  also 
being  occasioned  by  the  removal  of  the  goods  for  the  general 
benefit  must  be  repaired  by  general  contribution  "  (q) . 


H  13  Q.  B.  D.  at  p.  89. 

(«)  Ulrich,  Grosse  Haverei,  p.  5, 
cited  with  approval  by  Bigham,  J., 
in  Anglo-Argentine  Live  Stock 
Agency  v.  Temperley  Shipping  Co., 
[1899]  2  Q.  B.  403,  410. 

(o)  14th  ed.  p.  757. 

Ip)  19  L.  J.  C.  P.  281 ;  9  0.  B. 
680. 

(?)  In  McCall  v.  Houlder  (1897), 


2  Com.  Oas.  129,  Mathew,  J.,  ap- 
plied this  doctrine  so  as  to  make 
shipowners  liable  to  contribute  ia 
respect  of  damage  to  cargo  occasioned 
by  sea-water  which  had  found  its 
way  into  the  vessel  through  a  broken 
air-pipe  while  the  vessel  was  tipped 
for  repairs  to  her  propeller,  although 
nobody  knew  that  the  air-pipe  was 
broken  when  the  vessel  was  tipped. 
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945.  One  of  the  most  diflfioult  questions  in  connection  with    Sect.  945. 
general  average  expenditure  is  as  to  the  incidence  of  expenses  Port  of  refuge 
occasioned  in  consequence  of  the  necessity  of  taking  a  ship  ®^P™^®^- 
into  a  port  of  refuge,   whether  for  repairs   or   for   shelter 

merely.     There  are  several  points  in  relation  to  this  subject 
which  cannot  yet  be  said  to  be  finally  determined  (»-). 

Assuming  that  a  vessel,  in  consequence  of  injuries  sus- 
tained at  sea,  is  obliged,  for  the  safety  and  preservation  of 
ship  and  cargo,  to  put  into  a  port  of  refuge,  expense  may  be 
incurred  in  entering  the  port,  while  there,  and  in  leaving  it, 
which  may  be  briefly  summarized  as  follows  : — 

1.  Expense  of  making  and  entering  the  port. 

2.  Expense  of  unloading  the  cargo. 

3.  Expense  of  warehousing  the  cargo. 

4.  Expense  of  repairing  damage  to  the  vessel. 

5.  Expense  of  re-shipping  the  cargo. 

6.  Expense  of  leaving  port,  outward  dues,  &c. 

7.  Expense  of  crew's  wages  and  provisions  while  in  port. 

Perhaps  the  best  way  of  indicating  the  difference  in  prin- 
ciple between  the  various  views  on  the  subject  generally  will 
be,  before  discussing  each  of  the  above  heads  of  expenditure 
severally,  to  refer  shortly  to  the  history  of  the  controversy. 

946.  Until  about  the  year  1878,  it  had  been  for  a  long  Difference  of 
time  the  practice  of  English  average  adjusters,  in  adjusting  amon^t 
losses  in  oases  where  ships  had  put  into  port  to  refit,  to  treat  ^atusPr 
the  expenses  of  putting  into  port,  and  of  discharging  the 

cargo,  as  general  average,  the  expense  of  warehousing  it  as  a 
particular  charge  on  the  cargo,  and  the  expense  of  the  re- 
shipment  of  the  cargo,  outward  pilotage  and  port  charges, 

(r)  In  practice,  the  importance  of  dix  0.,  rules  x.,  xi.  and  xii.    These 

the  subject  is  hardly  commensurate  rules    are    much    more    liberal    in 

with  its  difficulties.     This  is  due  to  matters  of  general  average  than  is 

the  prevalence  of  the  custom  of  in-  the  law  of  this  country,  especially 

serting  into  contracts  of  carriage  a  in  having  regard  to  the  prosecution 

provision  whereby  general  average  of  the  voyage  rather  than  the  safety 

is  to  be  settled  in  accordance  with  of  the  interests  as  the  criterion. 
Tork-Antwerp  Rules.     See  Appen- 
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Sect.  946.  and  other  expenses  incurred  in  order  to  enable  the  ship  to 
proceed  on  her  voyage,  as  a  particular  charge  on  freight. 
Whether  the  necessity  of  putting  into  port  was  itself  due  to  a 
prior  general  average  act,  or  to  particular  average  loss  or 
damage,  or  otherwise,  was  not  deemed  to  be  a  material  con- 
sideration ;  in  all  cases  the  expenses  above  referred  to  were 
similarly  treated. 

In  1876,  however,  an  eminent  average  adjuster  promul- 
gated the  view  that  the  practice  above  described  was  wrong 
in  principle,  and  that  all  these  expenses  up  to  the  time  when 
the  ship  resumed  her  voyage  ought  to  be  adjusted  as  general 
average.  The  result  of  this  opinion  was  litigation  which 
took  shape  in  the  cases  of  Atwood  v.  Sellar,  and  Svendsen  v. 
Wallace,  the  former  case  reaching  the  Court  of  Appeal  in 
1880  and  the  latter  the  House  of  Lords  in  1885. 


Alteration  of 
practice 
owing  to 
Atwood  ®. 
Sellar,  and 
Svendsen  v. 
Wallace. 


947.  In  consequence  of  these  decisions,  the  Eules  of 
Practice  of  the  Association  of  Average  Adjusters  were  altered 
to  their  present  form,  which  is  as  follows  : — 

"  That  when  a  ship  puts  into  a  port  of  refuge  in  consequence 
of  damage  which  is  itself  the  subject  of  general  average,  and 
sails  thence  with  her  original  cargo,  or  a  part  of  it,  the  out- 
ward as  well  as  the  inward  port  charges  shall  be  treated  as 
general  average,  and  when  cargo  is  discharged  for  the  pur- 
pose of  repairing  such  damage,  the  warehouse  rent  and 
reloading  of  the  same  shall,  as  well  as  the  discharge,  be 
treated  as  general  average.     (See  Atwood  v.  SeUar.) 

"  That  when  a  ship  puts  into  a  port  of  refuge  in  consequence 
of  damage  which  is  itself  the  subject  of  particular  average 
(or  not  of  general  average),  and  when  the  cargo  has  been 
discharged  in  consequence  of  such  damage,  the  inward  port 
charges  and  the  cost  of  discharging  the  cargo  shall  be  general 
average,  the  warehouse  rent  of  cargo  shall  be  a  particular 
charge  on  cargo,  and  the  cost  of  reloading  and  outward  port 
charges  shall  be  a  particular  charge  on  freight.  (See 
Svendsen  v.  Wallace.)  " 

On  comparing  the  old  practice  with  the  new  rules  as  above 
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set  forth,  it  will  appear  that  they  agree  in  including  under  Sect.  947. 
general  average,  under  all  circumstances,  all  expenses  incurred 
as  far  as,  and  including,  the  discharge  of  the  cargo,  and  that 
as  regards  subsequent  expenses  they  agree  as  to  cases  where 
the  necessity  of  putting  into  port  is  occasioned  by  particular 
average  damage,  but  differ  as  to  cases  where  the  damage 
occasioning  such  necessity  was  itself  the  subject  of  general 
average. 

948.  Before  proceeding  to  discuss  the  various  debatable 
points  that  arise  in  connection  with  this  difficult  subject,  it 
may  be  as  well  to  unburden  ourselves  of  those  which  may 
now  be  considered  to  be  settled  beyond  the  reach  of  con- 
troversy. 

It  is  undoubted  (s)  that  whenever  the  ship  is  obliged  to  put  Expenses  of 
into  a  port  of  refuge  for  the  safety  and  preservation  of  ship  of  refuge, 
and  cargo,  however  such  necessity  may  have  arisen,  all 
inward  expenses,  such  as  towage,  pilotage  and  harbour  dues, 
are  chargeable  to  general  average.  This  is  because,  from  all 
points  of  view,  the  peril  which  ex  coticessis  necessitated  the 
putting  into  port  must  also  necessarily  be  continuous  until 
the  port  of  safety  is  reached. 

It  is  also  well  established   that  the   question  as  to  the  Expense  of 

,  .  ,  1      ..  repairs  in  a 

incidence  of  the  expense  ot  the  repairs  which  made  it  neces-  port  of  refuge. 

sary  for  the  ship  to  seek  a  port  of  refuge,  must  be  determined 

according  to  the  nature  of  the  damage  or  loss  which  rendered 

such  repairs  necessary.      If  such   damage  was  in  itself   a 

general  average  loss,  the  cost  of  repairing  it  will  be  so  too. 

But  the  cost  of  repairing  damage  accidentally  caused  to  the 

ship  by  perils  of  the  sea  cannot  give  a  claim  to  contribution, 

for  to  pay  the  cost  of  such  repair  is  a  duty  imposed  on  the 

shipowner  by  the  very  contract  of  affreightment  whereby  he 

has  pledged  himself  to  maiatain  the  ship  in  a  fit  state  for 

transporting  the  cargo  to  its  destination  (t). 

{a)  See  Svendsenw.  Wallace  (1884),      Amould,  2nd  ed.  p.   922.     And  of. 

13  Q.  ,B.  D.  69.  Hallett  v.  Wigram  (1846),  19  L.  J. 

(i)  Beneoke,  Pr.  of  Indem.   194  ;       C.  P.   281  ;  Walthew  j>.  Mavrojani 
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Sect.  948.  A  doubt  did  once  exist  on  this  point  both  here  and  in 
America.  •  It  appears,  however,  to  have  been  mainly  due  to  a 
misconception  of  the  case  of  Hummer  v.  Wildman  (m),  and  to 
some  unguarded  observations  which  Lord  EUenborough  is 
there  reported  to  have  made.  This  case,  however,  may  well 
be  explained  as  having  been  decided  on  the  ground  that  the 
repairs  were  rendered  necessary  by  a  sacrifice  of  part  of 
the  ship  for  the  general  safety;  and  the  language  which 
Lord  EUenborough  is  there  reported  to  have  used  is  incon- 
sistent with  what  he  subsequently  said  in  Power  v.  Whit- 
more  {x).  The  rule  which  is  now  acted  upon  both  in  this 
country  (y)  and  in  America  (2),  seems  unquestionably  to  be  the 
true  rule,  viz.,  that  the  expense  of  repairs  rendered  necessary 
by  particular  average  losses  sustained  by  the  ship  does  not 
give  a  claim  to  a  general  average  contribution,  but  that  such 
claim  can  only  be  sustained  when  the  damage  to  be  repaired 
was  in  itself  a  general  average  loss  {a). 

Warehonsing       949.  So  far  there  is  little  difficulty.     But  as  regards  other 
0  arges,    o.     ]^-j^q  pf  expense  there  has  been,  and  still  is,  great  difference 
of  opinion,  and  it  becomes  necessary  to  consider  carefully 
what  are  the  principles  established  by  Atwood  v.  Sellar  and 
Svendsen  v.  Wallace. 
Facts  of  In  Atwood  V.  Sellar  (6)  the  "  Sullivan  Sawin,"  while  on  a 

Sellar.  '  voyage  from  Savannah  to  Liverpool,  encountered  such  severe 
weather  that  her  master  was  compelled,  for  the  safety  of  ship 
and  cargo,  to  cut  away  the  foretopmast.  The  vessel  in  con- 
sequence of  this  loss  had  to  put  into  Charlestown  for  repairs, 
in  order  to   effect  which  it  was  necessary  to   discharge  a 

(1870),   L.   E.   5  Ex.   116.     There  Bo  wen,  L.  J. 

may  poBsibly  be  exceptional  oases,  («)  (1815),  3  M.  &  S.  482. 

as  where  it  is  necessary  for  the  pre-  [x)  (1815),  4  M.  &  S.  141. 

serration  of  the  cargo  that  parti-  (y)    See   per   Bowen,   L.   J.,    in 

oular  average  damage  to  ship  should  Svendsen  v.  Wallace,  13  Q.  B.  D.  at 

be  repaired  at  a  sacrifice,  and  in  such  p.  86. 

a  case  extra  cost  in  doing  so  at  a  (z)  Lowndes,  p.  61S. 

particular   port   might   be    general  {a)  Subject  only  to  n.  (it),  supra. 

average.     Of.  ibid.,  and  Svendsen  v.  [b]  (1880),   4   Q.   B.    D.   342  ;    5 

Wallace,  13  Q.  B.  D.  at  p.  86,  per  Q.  B.  D.  286. 
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portion  of  tlie  cargo.  After  the  repairs  were  completed,  the  Sect.  949. 
cargo  was  reshipped  and  the  vessel  proceeded  on  her  voyage. 
The  plaintiffs,  her  owners,  claimed  that  the  whole  of  the 
expenses  of  discharging,  warehousing,  and  reshipping  the 
cargo,  and  of  pilotage,  &c.  in  leaving  the  port  were  general 
average  expenses.  The  defendants,  the  owners  of  the  goods, 
while  willing  to  treat  the  expense  of  discharging  as  general 
average,  and  themselves  to  hear  the  expense  of  warehousing 
as  particular  charges  on  the  cargo,  contended  that  the  subse- 
quent expenses  were  particular  charges  upon  the  freight.  The 
Court  of  Appeal  (Bramwell,  Baggallay,  and  Thesiger,  L.  JJ.)  Judgment  of 
decided  in  favour  of  the  plaintiffs'  claim,  holding  that  it  came  Appeal  in 
within  the  principle  underlying  the  whole  doctrine  of  general  geilar. 
average  contribution — namely,  that  the  loss,  immediate  and 
consequential,  caused  by  a  sacrifice  for  the  benefit  of  cargo, 
ship  and  freight,  should  be  borne  by  all.  It  was  argued  for 
the  defendants  that  the  common  danger — i.e.,  the  physical 
danger  to  which  the  goods,  as  well  as  the  ship,  were  exposed — 
was  at  an  end  as  soon  as  the  goods  were  unloaded,  and  that 
as  general  average  ceases  at  the  point  of  time  when  the 
common  danger  comes  to  an  end,  there  could  be  no  general 
average  liability  for  anything  that  took  place  after  the  goods 
were  put  out  of  the  ship.  The  Court,  however,  seems  to  have 
considered  that  under  the  expression  "  common  danger  "  was 
included  not  merely  danger  threatening  the  physical  safety 
of  the  ship  and  cargo,  but  also  the  danger  of  the  vessel  with 
her  cargo  being  prevented  from  prosecuting  her  voyage. 
The  judgment  then  continues  (c)  :  "  The  going  into  port,  the 
unloading,  warehousing,  and  reloading  of  the  cargo  and  the 
coming  out  of  port,  are  at  all  events  part  of  one  act  or  opera- 
tion contemplated,  resolved  upon,  and  carried  through  for  the 
common  safety  and  benefit,  and  properly  to  be  regarded  as 
continuous.  The  shipowner  is  at  least  entitled  to  reship  the 
goods  and  prosecute  his  voyage  with  them  ;  and  the  expenses 
necessary  for  that  purpose,  being  ex  hypothesi  consequent  upon 

(c)  5  Q.  B.  D.  at  p.  290. 
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Sect.  949.  a  damage  voluntarily  incurred  for  the  general  advantage, 
should  legitimately  be  the  subject  of  general  average  con- 
tribution, or,  to  use  the  language  of  Lord  Tenterden  in  his 
work  on  shipping,  '  if  the  damage  to  be  repaired  be  in  itself 
an  object  of  contribution,  it  seems  reasonable  that  all  expenses 
necessary,  although  collateral  to  the  reparation,  should  also  be 
objects  of  contribution ;  the  accessory  should  follow  the 
nature  of  its  principal.'  "  The  earlier  authorities,  consisting 
both  of  case-law  and  the  opinions  of  text-writers,  are  then 
reviewed,  and  are  declared  to  be  unanimous  in  favour  of  the 
view  that  in  such  a  case  as  the  present,  at  any  rate  where  the 
original  cause  of  loss  was  itself  a  voluntary  sacrifice,  aU  the 
expenses  claimed  in  the  action  were  a  matter  for  general 
average  contribution.  The  Court  paid  some  attention  to  the 
distinction  that  had  been  drawn  between  such  a  case  as  that 
before  them,  and  the  case  where  the  original  cause  of  loss  was 
a  fortuitous  peril.  Under  the  circumstances,  however,  it  was 
unnecessary  to  express  a  decided  opinion  as  to  whether  such 
a  distinction  would  have  entailed  any  different  legal  conse- 
quences. 

Facts  of  950.  The  facts  of  Svendsen  r.  Wallace  (d)  were  as  follows : — 

WaUao™  "  -^  Norwegian  vessel  in  the  course  of  a  voyage  from  Eangoon 
to  Liverpool  sprang  a  dangerous  leak.  The  captain,  in  order 
to  save  ship  and  cargo,  took  refuge  in  Mauritius  and 
repaired  the  damage.  When  in  port  it  was  necessary  in  order 
to  repair  the  ship,  but  not  otherwise  necessary,  to  land  and 
warehouse  the  cargo.  When  the  repairs  were  completed,  the 
cargo  was  reloaded  and  the  vessel  continued  her  journey  to 
Liverpool.  The  plaintiffs  were  the  shipowners,  and  brought 
their  action  against  the  owners  of  cargo  for  a  general  average 
contribution.  The  defendants  admitted  their  liability  to 
contribute  to  the  expenses  of  unloading,  also  to  pay  the  whole 
of  the  warehouse  rent :  but  the  plaintiffs,  in  addition  to  what 
the  defendants  admitted,  claimed  contribution  in  respect  of 
the  reloading,  and  of  the  port  charges,  pilotage,-  and  other 

(d)  (1883),  11  Q.  B.  D.  616;  13  Q.  B.  D.  69;  10  App.  Gas.  404. 
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claims  subsequent  to  the  reloading.  Lopes,  J., before  whom  the  Sect.  950. 
action  was  tried,  gave  judgment  for  the  plaintiffs  for  all  the 
disputed  items  on  the  authority  of  Atwood  v.  Sellar,  by  which 
he  considered  the  case  was  governed  (e).  But  this  decision 
was  reversed  by  a  majority  of  the  Court  of  Appeal  (/),  and 
in  the  House  of  Lords  {g)  the  decision  of  the  Court  of 
Appeal,  so  far  as  it  declared  that  the  cargo-owner  was  not 
liable  to  contribute  towards  the  reloading  expenses,  was 
affirmed.  The  other  points  raised  in  the  action  were  left 
imdecided  in  the  House  of  Lords. 

The  judges  in  the  Court  of  Appeal  were  Brett,  M.  E.,  and  Svendsen  «. 
Baggallay  and  Bowen,  L.  JJ.  Of  these,  Baggallay,  L.  J.,  the  Court  of 
adhered  to  the  judgment  pronounced  in  Atwood  v.  Sellar,     ^f^.  ' 

.    .  .      ,  .  Opinion  of 

and,  being  of  opinion  that  the  principles  there  laid  down  Baggallay, 
applied  to  the  case  under  consideration,  delivered  a  dissenting 
judgment  in  favour  of  the  shipowners'  claim  on  all  points. 
It  is  important  to  notice  that  the  learned  Lord  Justice  em- 
phatically rejected  the  idea  that  there  was  any  materiality  in 
the  distinction  drawn  between  the  two  cases  as  to  the  nature 
of  the  injury  which  made  it  necessary  for  the  vessel  to  put 
into  port.  In  either  case  the  material  act  of  sacrifice  is  the 
act  of  putting  into  port,  however  the  necessity  of  doing  so 
may  have  arisen. 

951.  The  point  is  illustrated  in  the  following  way  {h) : — 
"  Two  ships,  A.  and  B.,  each  on  a  voyage  from  a  foreign 
po'rt  to  Liverpool,  and  having  a  valuable  cargo  on  board, 
encountered  a  violent  storm ;  the  master  of  A.,  to  avoid  a 
more  serious  injury,  cut  away  one  of  his  masts ;  B.  sprung  a 
dangerous  leak ;  both,  for  the  safety  of  ship  and  cargo,  put 
into  a  port  of  refuge  to  repair  the  injuries  they  had  sustained ; 
to  effect  such  repairs  and  to  enable  the  ships  to  prosecute 
their  respective  voyages,  it  became  necessary  in  the  case  of 
each  ship  to  discharge  the  whole  or  a  portion  of  her  cargo  ; 

(e)  11  Q.  B.  D.  616.  (A)  Per  BaggaUay,  L.  J.,  13  Q.  B. 

(/)  13  Q.  B.  D.  69.  p.  at  p.  8J. 

(^)  10  App.  Cas.  404, 
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Sect.  951.  in  addition  to  the  port  dues  and  other  expenses  incident  to 
her  entering  the  port,  further  expenses  were  incurred  in 
respect  of  each  ship  in  unloading,  warehousing,  and  reloading 
her  cargo  whilst  she  remained  in  port,  and  for  pilotage  and 
other  charges  on  leaving  the  port  to  prosecute  her  voyage. 

"  The  only  difference  between  the  circumstances  of  A.  and 
those  of  B.  was  in  the  nature  or  character  of  the  injury, 
which  occasioned  her  putting  into  port.  The  cutting  away 
of  one  of  the  masts  of  A.  was  the  subject  of  general  average ; 
in  other  words,  her  putting  into  the  port  of  refuge  was  occa- 
sioned by  a  general  average  sacrifice ;  whilst  the  putting  into 
port  of  B.  was  occasioned  by  her  springing  a  dangerous  leak, 
which  was  a  particular  average  loss.  But  in  each  case  the 
putting  into  port  for  the  safety  of  ship  and  cargo  was  an  act 
of  sacrifice,  giving  rise  to  claims  for  general  average  contribu- 
tion ;  in  the  case  of  A.  this  act  of  sacrifice  followed,  or  was  a 
continuation  of,  the  original  act  of  sacrifice,  whilst  in  the  case 
of  B.  it  was  itself  the  original  act  of  sacrifice ;  in  each  case 
the  proximate  cause  of  the  extraordinary  expenses  incurred 
was  the  putting  into  the  port  of  refuge."  .  .  .  .  "  But  if,  in 
the  case  of  A.,  the  expenses  of  warehousing  and  reloading  the 
cargo  and  of  leaving  the  port  were  properly  held  to  be  the 
subject  of  general  average  contribution,  I  am  unable  to  sug- 
gest any  reason,  satisfactory  to  myself,  why  the  like  principle 
should  not  be  applied  in  the  case  of  B. ;  in  that  case  the 
expenses  of  unloading,  warehousing,  and  reloading  of  the 
cargo  and  the  coming  out  of  port  were  as  consequent  upon 
the  putting  into  port  as  they  were  in  the  case  of  A. ;  if  they 
ought  not  to  be  treated  as  the  subject  of  general  average 
contribution  in  the  case  of  B.,  they  ought  not,  according  to 
the  view  which  I  take  of  the  circumstances  of  the  two  cases, 
to  have  been  so  treated  in  the  case  of  A." 
Opinion  of  Such,  also,  was  clearly  the  view  of  Lopes,  J.,  in  the  Queen's 

Lopes,  J.  -n        1      1-v    •  •        /.N  t    n  r      ;       >  -» 

Bench   Division  («).     "I  have  now  to   determine   whether 
there  is  any  practical  difference,  so  far  as  the  incidence  of 

(i)  U  Q.  B.  D.  atp.  617, 
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expenses  is  concerned,  between  the  case  of  a  ship  necessarily  Sect.  951. 
seeking  a  port  of  refuge  in  consequence  of  an  injury  which 
is  the  subject  of  particular  average.  I  can  see  no  practical 
distinction.  The  putting  into  a  port  of  refuge,  if  necessary, 
is  an  act  of  voluntary  sacrifice,  undertaken  for  the  common 
benefit  of  the  adventure,  ship,  cargo  and  freight,  and  I  think 
every  expense  consequent  upon  it  incurred  to  enable  the  ship 
afterwards  to  proceed  safely  on  her  voyage  with  her  cargo  so 
as  to  earn  the  freight,  is  incurred  for  the  common  benefit  of 
the  adventure,  and  is  chargeable  to  general  average"  (k). 

952.  The  opinions,  however,  of  Brett,  M.  E.,  and  Bowen,  °P™^°?!  °4 
L.  J.,  were  to  a  different  effect.     The  basis  of  both  judg-  and  Bowen, 
ments  is  the  definition  of  general  average  by  Lawrence,  J.,  Svendeeu  v. 
in  Birkley  v.  Presgrave  {I)  :  "  All  loss  which  arises  in  conse-         *''^" 
quence  of  extraordinary  sacrifices  made  or  expenses  incurred 
for  the  preservation  of  the  ship  and  cargo."     Accepting  this 
criterion,  both  learned  judges  (m)  proceed  to  show  that  by 
English  law,  which  differs  herein  from  that  of  America  and 
the  Continent,  a  general  average  sacrifice  must  consist  of  an 
act  done  at  a  time  when  both  ship  and  cargo  were  in  peril, 
and  for  the  preservation  of  both  from  such  peril.     To  the 
proposition  put  forward  on  behalf  of  the  plaintiffs,  that  it  was 
sufficient  to  show  that  the  object  of  the  sacrifice  or  of  the 
expenditure  was  "  the  benefit  of  the  whole  adventure,"  and 
that   abundant    authority   existed    for   this   contention,   the 
answer  was  (w)   that  if  and  in  so  far  as  this  and  similar 
expressions  (which  have  undoubtedly  found  their  way  not 
only  into    text-books    but    also    into    judgments   of    high 
authority)  meant  no  more  than  "preservation  of  ship  and 

(k)  To  the  editors  the  opinions  of  the  distinction  above  rejected.     See 

Baggallay,  L.  J.,  and  Lopes,  J.,  on  13  Q.  B.  D.  at  pp.  80,  95.     In  the 

this  point  at  least,  seem  to  he  based  Houseof  Lords  the  point  was  noticed, 

on  sound  reason.     They  have  never  but  no  opinion  was  expressed.     10 

been  expressly  dissented  from,  though  App.  Oas.  at  p.  420. 

Brett,  M.  E.,  and  Bowen,  L.  J.,  do  [l]  (1801),  1  East,  220. 

appear  to  have  thought  there  might  (m)  Brett,  M.  R.,  at  pp.  72—76  ; 

be  some  justification,  on  the  score  of  Bowen,  L.  J.,  at  pp.  84—87. 

estabhshed  usage  or  otherwise,  for  («)  Per  Brett,  M.  R.,  at  p.  74, 
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Sect.  952.  cargo,"  the  proposition  was  well-founded ;  but  that  if  and  in 
so  far  as  such  expressions  were  used  in  any  wider  sense,  the 
proposition  was  not  in  accordance  with  English  law. 
Bowen,  L.  J.  (o),  disposes  of  the  argument  on  this  point  in 
the  following  words : — 
"  PreBerva-  "  It  is  not  necessary,  it  has  been  argued,  that  the  expendi- 

and  oargo^'  ture  Or  sacrifice  should  have  been  made  for  the  common  safety 
not'^"  benefit  °^  ^'^P  °^  cargo,  if  it  is  made  for  the  benefit  of  both,  and  in 
of  ihe  adven-  order  to  enable  the  vessel  to  bring  her  voyage,  and  the  common 
adventure,  to  a  successful  issue.  This  doctrine  has  been  advo- 
cated by  various  writers,  and  has  engrafted  itself  upon  the 
law  of  more  than  one  foreign  country ;  but  whatever  its 
theoretical  value,  it  is  not  the  law  of  England  (see  Harrison 
V.  Bank  of  Australasia  (p)).  Exceptional  cases,  such  as  those 
suggested  in  the  judgments  delivered  in  Job  v.  Langton  (q) 
and  Walthew  v.  Mavrojani  (r),  may  be  imagined  in  which  the 
safety  of  the  ship  and  cargo  and  the  safety  of  the  common 
commercial  enterprise  would  be  almost  convertible  terms  ;  and 
with  reference  to  such  cases  it  is  possible  to  conceive  that 
expenses  after  the  ship  and  cargo  were  in  safety  from  the  sea 
might,  on  the  ground  of  a  physical  danger  common  to  both, 
be  brought  into  general  average.  But  (exceptional  cases 
apart)  it  is  not  sufficient,  according  to  English  law,  that  an 
expenditure  should  have  been  made  to  benefit  both  cargo- 
owner  and  shipowner.  The  idea  of  a  common  commercial 
adventui-e,  as  distinguished  from  the  criterion  of  common 
safety  from  the  sea,  would  lead  to  the  inclusion  in  general 
average  of,  at  all  events,  temporary  repairs  of  the  ship  caused 
by  particular  average  loss,  and  would  enable  the  shipowner 
to  complete  his  part  of  the  contract  of  affreightment  by 
means  of  a  money  contribution  levied  perforce  upon  the 
cargo-owner." 

953.  Starting  from  this  standpoint,  both   judges  declare 
that  when  once  ship  and  cargo  are  in  a  position  of  physical 

(o)  13  Q.  B.  D.  at  p.  86.  (j)  (1866),  6  E.  &  B.  779. 

{p)  (1872),  L.  R.  7  Ex.  39,  (r)  (1870),  L.  R.  6  Ex.  116, 


CHA.P.  IV.]       OF  GENERAL  AVERAGE.  1145 

safety,  there  can  be  no  further  liability  for  general  average,  Sect.  953. 
unless  it  can  be  shown  that  a  subsequent  expenditure  was  a 
necessary  consequence  of  a  prior  general  average  act  (s),  and 
they  maintain  that  every  item  claimed  must  be  specifically 
dealt  with  by  application  of  the  principles  laid  down  to  the 
particular  circumstances  of  the  case.  The  cost  of  unloading 
will  be  a  general  average  sacrifice  "  if  necessary  for  the 
common  preservation  of  ship  and  cargo  "  :  otherwise  "  it  will 
not  in  itself  amount  to  a  general  average  sacrifice  at  all,  but 
it  may  nevertheless  be  properly  included  as  a  subject-matter 
of  contribution  whenever  the  expenditure  is  directly  caused 
by  some  antecedent  act  of  general  average  sacrifice." 

"  The  goods  having  been  landed  (t),  there  is  an  end  of  all  How,  if  "pre- 

,       1  .  ,  r— ,  ,    T  ,       aervatiou  of 

danger  common  to  snip  and  cargo.     The  contest  between  the  ship  and 
parties  in  the  present  instance  turns  wholly  on  items  of  ex-  tesif °oanany^ 

penditure  subsequently  incurred.     These  cannot  be  brought  expenses  be 
,  allowed  which 

into  general  average  on  the  ground  that  they  are  general  are  incvured 

average  sacrifice  in  themselves,  for  the  hour  of  danger  and  cargo aresafe? 
of  sacrifice  is  over.     They  can  only  become  so  chargeable,  if 
it  can  be  shown  that  they  are  part  of  the  loss  which  some 
antecedent  act  of  sacrifice  entails.     The  first  item  in  contro- 
versy which  we  are  asked  to  consider  relates  to  the  ware- 
housing of  the  cargo.     Now,  primd  facie,  warehousing  the  View  of 
cargo  is  a  charge  that  ought  to  be  borne  by  the  cargo,  which  as  to  ware-   ' 
benefits  exclusively  by  it.     It  may,  conceivably,  in  some  cases  '^°"^'°& 
have  been  rendered  necessary  by  an  antecedent  sacrifice,  so  as 
to  fall  within  the  definition  of  the  loss  caused  thereby.     But 
the  only  antecedent  sacrifice  in  the  present  case  was  the 
putting  into  port  for  refuge,  and  it  is  difficult  to  see  how, 

(»)  This  is  in  reality  rather  Lord  into  port  to  effect  repairs  which  can- 
Justice  Bowen's  way  of  putting  the  not  be  done  without  landing  the 
case.  The  M.  R.  says  that  in  order  cargo,  the  discharge  is  part  of  the 
to  justify  liability  for  such  subsequent  "act  of  going  in  to  repair,"  and 
expenditure,  the  act  entailing  such  recoverable  aa  such  in  general  aver- 
expenditure  must  be  shown  to  be  age.  This  view  is  criticised  infra, 
"part  of    another   act  which  is  a  §958. 

general  average  act "  (13  Q.  B.  D.  {t)    13  Q.   B.   D.    at  p.   89,   per 

at  p.  77).     He  then  enunciates  the  Bowen,  L.  J. 
opinion  that  whenever  a  ship  goes 
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Sect.  958.  as  between  ship  and  cargo,  the  warehousing  of  the  cargo  was 
caused  by  the  mere  putting  into  port.  The  defendants  have 
admitted  their  liability  to  bear  the  charge  in  full.  In  my 
opinion  there  is  no  reason  to  treat  the  warehousing  in  the 
present  case  as  other  than  a  charge  on  cargo.    We  come  next 

Reloading.  to  the  reloading.  Reloading  is  not  an  act  of  sacrifice,  for 
long  before  it  occurs  both  ship  and  cargo  are  safe.  Is  it  then 
caused  by  any  act  of  sacrifice,  or  is  it  part  of  the  loss,  in 
other  words,  which  an  antecedent  act  of  sacrifice  involves  ? 
Where,  for  example,  a  ship  has  out  away  a  mast  and  has  put 
into  port  to  repair  the  damage  so  caused,  and  has  been  com- 
pelled, in  order  to  repair  this  special  damage,  to  unload  and 
to  reload  the  cargo,  it  may  follow,  according  to  the  decision 
in  Atwood  v.  Sellar,  that  such  expenses  are  all  part  of  the 
loss  involved  in  the  original  sacrifice.  But  in  the  present 
instance  the  only  sacrifice  has  been  the  putting  into  port,  and 
the  reloading  expenses  are  not  part  of  the  loss  which  putting 
into  port  has  caused,  but  a  loss  caused  by  the  captain's  decision 
to  repair  his  ship  and  to  unload  and  reload  the  cargo  for  that 
purpose.  The  charges  of  reloading  in  such  a  case  ought  in 
principle  to  fall  upon  the  freight,  or  else  upon  the  freight  and 
the  ship  together  if  the  two  interests  are  severed. 


Outward 
charges. 


954.  "  I  come  next  to  the  charges  outward,  and  this  seems 
to  me  to  raise  a  more  difficult  question.  Expenditure  of  this 
description  is  not  in  itself  a  general  average  sacrifice,  but 
may  it  not  be  said  that  it  has  been  caused  by  one,  on  the 
ground  that  a  ship  which  goes  into  port  will  have  to  come  out 
again,  and  that  the  former  operation  directly  causes  the 
latter  ?  If  strict  theory  is  to  be  applied  there  might  seem 
to  be  a  difference  between  the  cases  in  which  the  vessel  has 
done  nothing  in  the  port  of  refuge  beyond  availing  herself 
of  a  temporary  shelter,  and  the  cases  where  she  puts  in  in 
order  to  repair  damage  and  because  it  was  not  safe  for  her  to 
continue  her  voyage  without  such  repairs.  In  the  former 
case,  where  shelter  alone  is  sought,  the  vessel  might  plausibly 
be  said  to  come  out  simply  because  she  previously  went  in, 
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In  tlie  latter  ease,  where  she  puts  in  for  repairs,  the  proximate  Sect.  954. 
cause  of  her  coming  out  is  not  that  she  put  in — for  she 
could  not  have  resumed  her  voyage  had  not  the  necessary 
repairs  heen  effected  upon  her  while  in  harbour— but  that  the 
master  when  in  harbour  decided,  in  the  discharge  of  his  duty 
and  in  the  interest  of  his  owners,  on  repairing  the  ship,  re- 
loading the  cargo,  and  carrying  on  the  voyage.  The  outward 
expenses  ought  therefore,  as  it  seems  to  me,  in  the  present 
instance  to  fall  on  freight." 

955.  These  principles  being  applied  to  the  facts  of  the  case  Decision  of 
before  the  Court,  it  was  held  first,  that  the  expenses  of  reload-  Appeal  in 
ing  (m)  the  cargo  after  the  ship  had  been  repaired  were  not  ^aSa^?  ^' 
general  average  expenses.  For  clearly  the  cargo  was  not  in 
any  physical  danger  immediately  prior  either  to  the  ware- 
housing or  to  the  reloading.  Nor  could  it  be  said  that  either 
operation  had  been  necessitated  by,  or  formed  part  of,  any 
prior  general  average  sacrifice.  The  prior  general  average 
act  had  been  simply,  according  to  Bowen,  L.  J.,  the  putting 
into  port  for  safety,  and  on  the  attainment  by  ship  and  cargo 
of  a  position  of  safety,  the  object  of  the  sacrifice  was  achieved. 
"  The  reloading  expenses  are  not  part  of  the  loss  which  put- 
ting into  port  has  caused,  but  a  loss  caused  by  the  captain's 
decision  to  repair  his  ship  and  to  unload  and  reload  his  cargo 
for  that  purpose,  and  ought  in  such  a  case  to  fall  upon  the 
freight,  or  upon  the  freight  and  the  ship  together  if  the  two 
interests  are  severed." 

Secondly,  it  was  held  that  the  outward  expenses  ought  also 
in  the  present  instance  to  fall  on  freight.  This  was  regarded  by 
Bowen,  L.  J.,  as  a  more  difficult  question,  and,  as  will  be  seen 
from  a  passage  which  we  have  quoted,  he  suggested  that  there 
might  perhaps  be  a  distinction  between  the  eases  in  which  a 
vessel  has  done  nothing  in  the  port  of  refuge  beyond  availing 

(»)  ■Warehousing  expenses  are  also  rightly  or  wrongly,   admitted   lia- 

similarly  dealt  with  in  the  judgment  hility.     In  so  far,  therefore,  as  the 

of  Bowen,  L.   J.     But  these  were  judgment    covers   expenses  of   this 

npt  in  dispute,  as  the  cargo-owner,  nature,  it  is  an  obiter  dictum, 
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Sect.  955. 


Svendsen  v, 
"Wallace  in 
the  House  of 
Lords. 


herself  of  a  temporary  shelter  and  cases  where  she  puts  in 
for  repairs,  without  which  it  was  not  safe  for  her  to  continue 
her  voyage  (a?). 

The  judgments  then  proceed  to  review  earlier  authorities, 
which  are  shown  to  he  substantially  in  accord  with  the  views 
expressed.  As  regards  Atwood  v.  Sellar,  "the  principle  of 
law  that  appears  to  be  the  basis  of  that  decision  is  that  an 
expenditure  directly  caused  by  a  general  average  sacrifice  is 
part  of  the  loss  that  it  entails,  and  becomes  the  subject  of 
general  average  contribution.  The  port  of  refuge  expenses, 
which  the  present  respondents  claim  to  treat  as  general 
average,  have  not  been  caused  by  the  putting  into  port,  and 
there  was  no  still  earlier  general  average  sacrifice  to  cause 
them,  as  in  Atwood  v.  Sellar.  They  cannot,  therefore,  in  the 
present  case  be  said  either  to  be  general  average  sacrifices 
themselves,  nor  caused  by  any  general  average  sacrifice"  {y). 

956.  In  the  House  of  Lords  the  judgment  of  the  majority 
of  the  Court  of  Appeal  was  affirmed,  but  the  only  point 
decided  was  as  to  the  expenses  of  reloading,  which  were  held 
not  to  be  the  subject  of  contribution.  Upon  the  more 
difficult  question  as  to  the  expenses  of  leaving  port,  it  was 
considered  unnecessary  to  express  a  formal  opinion.  The 
judgment  of  the  House,  delivered  by  Lord  Blackburn,  adds 
little  to  that  of  the  Court  of  Appeal.  As  in  the  Court  of 
Appeal,  Atwood  v.  Sellar  seems  to  be  treated  rather  as  a 
decision  upon  the  particular  facts  of  the  case,  than  as  laying 
down  any  principles  difEering  from  those  enunciated  by 
Brett,  M.  E.,  and  Bowen,  L.  J.  "  If  I  thought  (2)  it  was 
the  state  of  the  ease  before  the  House,"  that  the  going  into 
port,  the  unloading,  warehousing,  and  reloading,  were  parts 
of  one  operation  carried  through  for  the  common  safety  and 
benefit,  and  properly  to  be  regarded  as  continuous,  "  I  should 
consider  whether  in  such  a  case  it  might  not  fairly  be  argued 
that  the  whole  of  these  operations  were  to  be  considered  as 


(«)  13  Q.  B.  D.  at  p.  90. 

{3/'\  Per  Bowen,  L.  J.,  13  Q.  B.  D. 


at  p.  96. 

(e)  10  App.  Gas.  at  p.  120. 
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parts  of  the  expense  of  repairing  the  damage,  and  therefore  Sect.  956. 
in  a  case  where  the  cause  of  the  damage  was  such  that  the 
expense  of  repairing  it  ought  to  he  home  hy  all,  as  was  the 
case  in  Atwood  v.  Sellar,  to  he  home  hy  all,  hut  that  in  a  case 
where  the  cause  of  the  damage  was  such  that  the  expense  of 
repairing  it  ought  to  be  home  hy  the  ship  only,  which  is  the 
present  case,  to  be  borne  hy  the  ship  only.  But  having  come 
to  the  conclusion  that  such  is  not  the  state  of  the  case  before 
the  House,  I  do  not  enter  into  this  inquiry." 

957.  By  these  judgments  it  is  submitted  that  the  following  Effect  of 
propositions  of  law  may  now  be  considered  as  established  : —  Sellar,  and 
First,  that  there  can  be  no  act  of  general  average  unless  it  ^^aoe" " 
has  been  done  with  the  object  of  attaining  physical  safety  for 

ship  and  cargo.  Both  must  either  have  been  in  physical 
danger  at  the  moment  when  the  loss  or  expenditure  was 
incurred,  or  the  loss  or  expenditure  must  be  the  result,  of 
which  such  an  act  was  the  cause.  Secondly :  the  "  benefit  of 
the  adventure  "  has  nothing  to  do  with  the  matter,  imless  by 
"benefit"  we  mean  physical  safety  or  preservation,  and  by 
"the  adventure"  we  understand  ship,  freight  and  cargo. 
Where  a  vessel  necessarily  puts  into  a  port  of  refuge  for 
common  safety  of  ship  and  cargo,  this  is  a  general  average 
act  only  in  so  far  as  the  object  is  the  common  safety :  when 
once  the  ship  is  there,  the  liability  to  contribute  ceases  unless 
the  danger  continues,  or  unless  subsequent  expenses  are 
necessarily  due  to  the  earlier  general  average  act.  Thirdly: 
it  is  submitted  that  there  is  no  difference  in  principle  between 
a  case  where  the  necessity  of  putting  into  the  port  of  refuge 
was  itself  occasioned  by  a  general  average  sacrifice,  and  a  case 
where  it  was  occasioned  by  a  peril  of  the  sea.  But  in  the 
former  case  it  may  he  easier  to  make  out  a  causal  connection 
between  expenses  subsequently  incurred  than  in  the  latter. 
And  to  every  case  the  same  test  must  be  applied. 

958.  Having  determined  to  the  best  of  our  ability  the  Application  of 

°  ,  .  the  decisions, 

general  principles  underlying  this  subject,  we  now  propose  to 

consider  how  they  should  he  applied  to  the  different  heads  of 
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Sect.  958.    expenditure  (other  than  those  already  dealt  with)  which  com- 
monly occur  in  ports  of  refuge. 


1.  The  Cost  of  Discharging  Cargo. 
Cost  of  This  operation  may  be  rendered  necessary  in  various  ways. 


discharge. 


As  Bowen,  L.  J.,  points  out  (a),  no  universal  rule  can  be 
laid  down ;  each  case  must  be  considered  according  to  its 
peculiar  circumstances.  The  necessity  may  have  arisen  owing 
to  a  leak  in  the  ship,  which,  if  not  stopped,  would  cause  the 
vessel  with  her  cargo  to  go  down.  This  is  clearly  a  case 
of  general  average.  Or,  the  discharge  may  he  simply  in 
order  to  preserve  the  cargo,  as  where  the  injured  ship  is  safe, 
but  the  cargo  is  perishable,  if  wetted  (5)  :  in  this  case  the 
expenses  would  fall  on  the  cargo  alone.  A  more  common 
case  is  where  the  object  of  the  discharge  is  to  enable  the 
vessel  to  be  repaired.  This  case  presents  diflBoulties.  Brett, 
M.  R.  (c),  was  of  opinion  that  the  expenses  under  such 
circumstances  should  always  be  general  average  ;  but  Bowen, 
L.  J.  {d),  thought  this  would  not  be  so,  unless  either  necessary 
for  the  preservation  of  ship  and  cargo  or  directly  occasioned 
by  some  antecedent  act  of  general  average  sacrifice.  Mr. 
Carver  (e),  in  agreement  with  the  latter  view,  considers  that 
the  cost  of  discharge  is  to  be  regarded  as  part  of  the  cost  of 
repairing.  Hence  where  the  cost  of  repairs  is  a  general 
average  expenditure,  as  where  the  necessity  of  repairing  is 
due  to  a  prior  general  average  act,  the  cost  of  discharging 
in  order  to  enable  these  repairs  to  be  done  is  also  a  general 
average  expenditure  (/) ;  but  where  the  repairs  are  particular 
average  on  ship,  so  is  the  cost  of  discharging. 


(a)  Svendseui'.  Wallaoe  (1884),  13  («)  Carriage  by  Sea,  s.  408  ;  Law 

Q.  B.  D.  77,  78.  Quarterly  Review,  July,  1892. 

(J)  Svendsens. Wallace,  13  Q.B.D.  (/)    Cf.     Plummer   v.    Wildman 

at  p.  76,  per  Brett,  M.  K.  (1815),  3  M.  &  8.  482  ;  Hall  v.  Jan- 

[o]  Svendsen  v.  Wallace,  13  Q.  B.  son  (1856),  4  E.  &  B.  500  ;  24  L.  J. 

D.  at  p.  78.  Q.  B.  97. 


[d)  At  pp.  87,  88. 
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A  very  recent  decision  of  Lord  Alverstone,  0.  J.  (g),  seems  Sect.  958. 
to  be  founded  on  the  view  put  forward  by  Bowen,  L.  J.,  and  View  of 
it  is  submitted  that  as  between  that  view  and  the  one  ^ritioM.  ^" 
expressed  by  Brett,  M.  E.,  that  of  Bowen,  L.  J.,  is  best 
supported  by  principle,  although  in  practice  the  rule  favoured 
by  Brett,  M.  E.,  has  hitherto  been  followed  by  adjusters  (h). 
The  Master  of  the  EoUs  defends  this  rule  on  the  theory  that 
the  general  average  act,  where  a  port  of  refuge  is  entered,  is 
not  the  mere  act  of  putting  into  port,  but  is  the  complex 
act  of  putting  into  port /or  repairs  (*').  Inasmuch,  then,  he 
argues,  as  it  is  necessary  for  the  full  performance  of  this 
complex  act  that  the  cargo  should  be  discharged,  it  may  well 
be  said  that  the  discharge  is  occasioned  by  such  act  of  putting 
into  port /or  repairs.  This  view,  accepted  as  a  solution  of  the 
difficulty  by  Lowndes  (J),  is  criticised  with  effect  by  Mr. 
Carver  (k),  who  points  out  that  the  act  of  putting  into  port  is 
only  a  general  average  act  so  far  as  it  is  done  in  order  to 
secure  the  common  safety,  and  if  it  is  done  with  any  further 
or  other  object,  then,  so  far  at  least,  it  is  not  a  general  average 
act.  It  may  also  be  pointed  out  that  when  a  particular  act 
or  thing  has  been  done,  such  act  or  thing  done  fi-om  one 
motive  is  not  a  different  act  from  the  same  act  or  thing  done 
from  another  motive.  The  act  of  going  into  port,  and  the 
act  of  going  into  port  for  repairs,  or  indeed  for  any  other 
object,  are  identical  acts.  If,  then,  the  discharge  of  the  cargo 
is  not  part  of  the  act  of  going  into  port,  as  it  clearly  is  not, 
how  can  it  be  said  to  be  part  of  what  Brett,  M.  E.,  calls  the 
act  of  going  into  port  for  repairs  ? 

(a)  Hamel  v.  P.  &  0.  Steam  Nav.  act  tef  ore  the  unloading  to  which  the 
Co.,  [1908]  2  K.  B.  298.  The  claim  unloading  was  incident,  and  the  un- 
made in  this  action  was  not  actually  loading  was  not  in  itself  a  general 
in  respect  of  the  cost  of  discharging  average  act. 

the  cargo.     It  was  the  claim  of  a  (h)  See  Lowndes,  General  Aver- 

cargo-owner  against  the  shipowners  age,  s.  49. 

for  a  general  average  oontrihution  in  (i)  13  Q.  B.  D.  at  p.  77. 

respect  of  damage  done  to  the  cargo  (/)  General  Average,  s.  49. 

in  unloading ;  and  Lord  Alverstone  (A)  Law  Quarterly  Review,  July, 

held  that  as  the  cargo  had  never  been  1892. 
in  peril,  there  was  no  general  average 
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Sect.  958.  Accepting,  therefore,  the  view  of  Bowen,  L.  J.,  in  preference 
to  that  of  Brett,  M.  H.,  it  seems  to  follow  that  Mr.  Carver  is 
correct  in  holding  that  the  expenses  of  discharging,  where  the 
discharge  is  necessary  to  enable  the  repairs  to  be  done,  ought 
to  be  treated  in  the  same  way  as  those  of  repairing. 

2.  The  Cost  of  Reloading  Cargo. 

Reloading  ggg    j^.  jg  ^^Qgir  that  the  obieot  of  this  operation  can  never 

charges.  ■'  '^ 

be  in  order  to  rescue  ship  and  cargo  from  actual  peril  (/). 
But  it  is  said  that  the  cost  may  be  incidental  to  a  prior 
general  average  sacrifice,  and  therefore  recoverable  as  a 
general  average  expenditure.  Thus,  in  Atwood  v.  Sellar, 
Cockburn,  0.  J.,  and  Mellor,  J.,  in  the  Queen's  Bench  Division, 
and  the  Court  of  Appeal  (m),  held  that  where  the  unload- 
ing of  the  cargo  was  due  to  the  necessity  of  doing  general 
average  repairs,  the  cost  of  the  reloading  occasioned  merely 
by  the  unloading  must  be  deemed  to  be  a  part  of  one  act  or 
operation,  and  therefore  recoverable  as  a  general  average 
expenditure.  And  this  is  the  rule  now  followed  by  the 
Association  of  Average  Adjusters.  The  practice  was  noticed 
by  Bowen,  L.  J.  (»),  but  the  circumstances  of  the  case  before 
him  did  not  make  it  necessary  for  him  to  express  either 
approval  or  disapproval.  The  judgments,  however,  in 
Atwood  V.  Sellar,  on  which  the  practice  of  the  adjusters  is 
based,  were  imfavourably  commented  on  by  Lord  Black- 
bum  in  the  House  of  Lords,  in  Svendsen  v.  Wallace  (o), 
but,  the  facts  being  different,  it  was  not  necessary  actually 
to  overrule  the  earlier  decision.  It  may  be  doubted, 
however,  whether  it  is  possible  logically  to  reconcile  the 
rule  with  the  opinion  of  the  Court  of  Appeal  and  of 
the  House  of  Lords  in  Svendsen  v.  Wallace,  to  the  effect 

(I)     See  per   Bowen,  L.   J.,    13  286. 

Q.  B.  D.  at  p.  89:  "Reloading  is  («)   In  Svendsen  -v.  Wallace,   13 

not  auactof  flacrifioe,  for  longtefore  Q.  B.  D.  at  p.  89. 

it  occurs  both  ship  and  cargo  are  (o)  10  App.  Gas.  at  pp.  417  and 


419. 


[m)  4  Q.  B.  D.  342  ;  S  Q.  B.  D. 
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that  (at  any  rate  where  the  repairs  necessitating  the  Sect.  959. 
unloading  were  due  to  perils  of  the  sea)  the  expenses  of 
reloading  were  not  general  average,  but  particular  charges  on 
freight  ( J?) .  Nor  does  it  seem  possible  to  argue  logically 
that  the  expenses  of  reloading  must  necessarily  be  borne  in 
the  same  way  as  those  of  discharging.  For  instance,  suppose 
that  a  vessel,  having  started  a  leak  caused  by  a  peril  of  the 
sea,  puts  into  a  port  of  refuge  for  repairs,  and  that  it  there 
becomes  necessary,  in  order  to  prevent  her  going  down  with 
her  cargo,  to  discharge  the  latter.  The  cost  of  discharge  is, 
as  we  have  seen,  a  general  average  expenditure.  But  can 
the  subsequent  operation  of  reloading  be  said  to  follow  upon 
the  prior  operation  of  discharging  as  effect  follows  cause,  or 
is  it  not  more  correct  to  say  that  the  reason  for  the  reloading 
is  to  enable  the  shipowner  to  perform  his  contract  and  earn  his 
freight?  It  is  submitted  that  the  decision  in  At  wood  v.. 
Sellar  on  this  point  is  irreconcileable  with  true  principle  as 
laid  down  ia  Svendsen  ».  "Wallace  {q),  and  that  the  result  of 
adopting  the  criterion  of  Bowen,  L.  J.,  and  testing  the  real 
object  of  each  operation  in  accordance  therewith,  compels  the 
conclusion  that  reloading  expenses  can  never,  apart  from 
special  circumstances,  be  anything  else  than  particular 
charges  on  freight,  however  the  original  damage  may  have 
been  caused  which  drove  the  ship  into  the  port  of  refuge. 
Where  freight  has  been,  wholly  or  in  pai't,  paid  in  advance, 
the  practice  of  adjusters  is  to  debit  the  whole  or  a  pro- 
portionate part  of  the  expenses  of  reloading  to  the  cargo- 
owners.  Mr.  Carver,  however,  points  out  that  the  cargo- 
owner  has  not,  by  paying  freight  in  advance,  undertaken  to 
bear  any  part  of  the  cost  of  bringing  the  goods  to  their 
destination,  nor  has  the  accident  which  gave  rise  to  the 
expenses  altered  his  right  to  have  the  voyage  completed.    He 

(p)  13  Q.  B.  D.  69  ;  10  App.  Cas.  that  there  is  no  such  material  dis- 

404.  tinotion  betw  een  the  facts  of  Atwood 

(q)  As  has  been  already  intimated,  ».  Sellar  and  of  Svendsen  v.  Wallace 

the  editors  agree  with   Baggallay,  as  can  justify  a  distinction  in  the 

L.  J.    and  Lopes,  J.,  in  thinking  treatment  of  expenses  of  this  nature. 
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Sect.  959.  is,  therefore,  probably  correct  in  his  contention  that  expenses 
which  would  clearly  be  payable  by  the  shipowner  as  particular 
charges  on  freight  where  freight  is  payable  at  the  end  of  the 
voyage,  should  none  the  less  be  wholly  borne  by  the  ship- 
owner where  freight  is  paid  in  advance  (r). 

3.   Warehousing  Charges. 

Cost  of  960.  In  Atwood  v.  Sellar  (s)  the  Court  of  Appeal  held  that, 

cargo.  the  repairs  themselves  being   general  average,  the  cost  of 

warehousing,  while  the  repairs  were  being  done,  followed 
suit.  In  Svendsen  v.  Wallace,  where  the  repairs  themselves 
were  particular  average  on  the  ship,  this  point  was  not  in 
dispute,  as  the  cargo-owner  admitted  his  liability  to  pay  the 
whole  cost  of  warehousing.  The  expressions,  therefore,  of 
Brett,  M.  R.  (t),  that  these  expenses  were  not  general  average 
expenses,  and  of  Bowen,  L.  J.  {u),  that  they  were  a  charge  on 
cargo  are  obiter  dicta.  Accepting,  as  we  do,  Bowen,  L.  J.'s, 
view  of  the  law  as  embodying  the  true  principles  applicable  to 
the  circumstances  of  every  case,  we  find  it  difficult  to  avoid 
the  conclusion  that,  whatever  may  have  been  the  cause  of  the 
damage  to  the  vessel,  and  whatever  may  have  been  the 
motive  for  the  discharge  of  the  cargo,  in  all  cases  where  the 
cargo  is  warehoused  simply  in  order  that  it  may  be  kept 
safely  while  the  vessel  is  being  put  into  a  condition  to  earn 
its  freight,  the  warehousing  charges  should,  like  the  cost  of 
re-shipment,  be  a  particular  charge  on  freight  (»).  Bowen, 
L.  J.  (y),  gave  as  a  reason  for  his  opinion  that  the  cargo  was 

(r)    See  Law   Quarterly  Review,  at  p.  696.     Expenses,  however,  in- 

July,  1892.   Lowndes,  General  Aver-  curred    before   the    shipovmer   has 

age,  B.   53,  p.  224,  is  to  the  same  mfide  up  his  mind  to  carry  out  the 

effect,  and  such  also  appears  to  have  adventure  cannot,  according  to  the 

been  the  view  of  Lord  Blackburn  in  judgment  in  this  case,  be  a  particular 

Svendsen  v.  Wallace,  10  App.  Gas.  charge  on  freight.     Having  been  in- 

at  p.  416.  ourred  for  the  safety  of  the  cargo, 

(s)  6  Q.  B.  D.  286.  they  will  be  general  average,  or  a 

(<)  13  Q.  B.  D.  at  p.  78.  particular  charge  on  cargo,  according 

(w)  At  p.  89.  to  circumstances. 
{x)  See  per  Lord  Herschell  in  Rose  (y)  13  Q.  B.  D.  at  p.  89. 

V.  Bank  of  Australasia,  [1894]  A.  C. 
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alone  benefited  by  the  •warebousing.  It  is  arguable,  however,  Sect.  960. 
that  when  the  facts  are  as  above  described,  the  sole  interest 
that  is  benefited  is  not  the  cargo,  but  the  freight.  The 
practice  of  average  adjusters  is,  in  accordance  with  the  obiter 
dictum  of  Bowen,  L.  J.,  to  charge  all  such  warehousing 
expenses  on  the  cargo  alone.  Mr.  Carver,  on  the  other  hand, 
thinks  (s)  they  should  form  the  subject  of  general  average 
contribution.  There  thus  appear  to  be  at  least  three  possible 
different  views  on  this  point. 

4.   Wages  and  Provisions  of  Crew  during  Delay  in  Port. 

961.  In  Atwood  v.  SeUar  the  Court  of  Appeal  clearly  Wages,  &o. 
seems  to  have  considered  that  these  charges  might,  under  the 
circumstances,  have  been  claimed  as  general  average:  "It 
is  (i5f)  extremely  doubtful  whether  the  expenses  for  wages  of 
crew  or  provisions  in  a  port  of  refuge  have  ever  been  dis- 
allowed by  our  Courts,  as  constituting  a  claim  for  general 
average,  in  a  case  where  the  ship  has  put  into  the  port  to 
repair  damage  itself  belonging  to  general  average  "  (J) .  No 
question,  however,  respecting  such  expenses  was  before  the 
Court.  In  practice  they  aie  always  debited  in  this  country 
to  ship ;  probably,  however,  rather  as  a  particular  charge  on 
freight  than  on  ship.  This  practice  appears  to  be  in  accord- 
ance with  most  of  the  earlier  authority  on  the   point  (c). 

(z)  Law  Quarterly  Review,  July,  Thesiger,  L.  J.'s  view,  of.  Abbott, 

1892.  Shipping,  5tli  ed.  p.  350 ;   14th  ed. 

(a)  Per  Thesiger,  L.  J.,  delivering  p.  776.    They  are  allowed  in  general 

thejudgmentof  theCourt,  5Q.  B.  D.  average    under    the    York- Antwerp 

at  p.  291.     See  also  per  Barnes,  J.,  Rules, 
in  The  Leitrim,  [1902]  P.  256,  268.  (c)  Of.  Power  v.  Whitmore  (1815), 

(i)  The  only  case  in  which  such  4  M.  &  S.  141 ;  Eden  ».  Poole  (1785), 

charges  were  expressly  allowed  seems  Park,  117;  Robertson  ».  Ewer  (1786), 

to  be  Da  Costa  v.  Newuham  (1788),  ibid.,  and  1  T.  R.  127  ;  and  De  Vaux 

2  T.  E.  407.     This  case,  however,  v.  Salvador  (1836),  4  A.  &  E.  420. 

turns  rather  on  peculiar  facts,  and  In  America,  however,  cf .  Hobson  v. 

has  been  much  shaken  by  subsequent  Lord   (1875),  92  U.   S.  397,  where 

decisions.    Of.  Brett,  M.  E.,at  p.  80,  the  Supreme  Court  appears  to  have 

and  Bowen,  L.  J.,  at  p.  90  of  13  allowed  such  expenses   as    general 

Q.  B.  D.     In  support,  however,  of  average.    See  also  The  Star  of  Hope 
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Sect.  961.  Lowndes,  however,  urges  strong  reasons  in  support  of  Ms 
view  that,  at  least  where  the  repairs  are  themselves  to  be 
contributed  for  in  general  average,  the  wages  and  provisions 
of  the  orew  during  the  time  occupied  in  repairing  should  be 
similarly  treated  {d).  In  nearly  all  foreign  countries  contri- 
bution is  allowed  in  all  cases,  irrespectively  of  the  nature  of 
the  loss  or  damage  which  is  being  made  good  or  repaired  (e). 

5.  Expenses  of  coming  out  of  Port. 

Outward  962.  It  is  Submitted  that,  like  the  costs  of  re-shipping 

cargo,  these  form  in  all  eases  a  particular  charge  on  freight. 
In  practice  they  are  now  treated  as  general  average,  in  ac- 
cordance with  the  decision  of  the  Court  of  Appeal  in  Atwood 
V.  SeUar,  in  oases  where  the  original  loss  was  a  general 
average  loss,  and  as  a  particular  charge  on  freight,  in  accord- 
ance with  the  view  of  the  Court  of  Appeal  in  Svendsen  v. 
Wallace,  where  the  original  loss  was  occasioned  by  fortuitous 
perils  of  the  sea.  It  is  doubtful,  however,  whether,  if  the 
general  reasoning  of  Bowen,  L.  J.  (/),  in  the  latter  case,  is 
to  be  regarded  as  sound,  such  a  distinction  can  be  supported. 
When  Svendsen  v.  Wallace  was  in  the  House  of  Lords  (g) 
this  point  was  left  undecided. 

(l-seG),  9WaU.  236  ;  Barker  v.  Balti-  (/)  Bowen,  L.  J.  (13  Q.  B.  D.  at 

more  &  Ohio  Railroad  Oo.  (1871),  22  p.  90),  does  suggest,  but  does  not 

Ohio   St.   45.     Wages,  &c.   during  decide,  that  dififerent  considerations 

detention  by  an  embargo  are    not  may  apply  to  this  class  of  charges  in 

general  average :  Robertson  v.  Ewer,  cases  where  the  vessel  has  put  in  for 

De  Vaux    v.   Salvador,   ubi  supra ;  temporary  shelter  merely  and  in  cases 

Am.  2nd  ed.  p.  929.     Nor  are  ex-  where  she  has  put  in  for  repairs, 

penses  of  delay  by  quarantine,   or  "In  the  former  case  the  vessel  might 

while  waiting  for  convoy  :  2nd  ed.  plausibly  be  said  to  come  out  simply 

p.  930.  because  she  previously  went  in,"  and 

(d)   Lowndes,    General    Average,  thereJEore  the  cost  of  going  out  would 

239 — 243.     See  also  per  Barnes,  J.,  be  chargeable  in  the  same  way  as 

in  The  Leitrim,  ubi  supra.    In  that  that  of  going  in — i.e. ,   as    general 

case  the  learned  judge  held  that  a  average.     But  is  not  this  to  confuse 

loss  of  time  freight,  resulting  from  post  hoc  with  propter  hoc  ?  and  is  it 

detention  during  repair  of  general  not  truer  to  say  that  in  both  oases 

average  damage,   ought  not  to   be  the  real  object  is  to  earn  freight  P 
allowed  in  general  average.  {g)  10  App.  Cas.  404. 

(«)  See  Lowndes'  Appendices. 
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963.  Before  leaving  the  subject  of  expenses  at  a  port  of    Sect.  963. 
refuge,  it  may  be  well  to  notice  a  class  of  expenses  which,  Substituted 
though  not  peculiar  to  ports  of  refuge,  yet  more  often  arises 

to  be  dealt  with  there  than  elsewhere.  These  are  called 
"  substituted  expenses,"  and  are  expenses  which  are  really 
never  incurred  at  all,  but  are  allowed  in  general  average  or 
otherwise  as  if  they  had  been  incurred,  on  the  ground  that 
the  owner  of  ship  or  cargo  might  have  incurred  them  if  he 
had  pleased  (h) .  The  principle  upon  which  they  are  allowed 
is  that  where  I  am  in  a  position  to  take  certain  measures  for 
the  expense  of  which  my  underwriters  would  be  liable,  but 
instead  of  doing  so,  I  prefer  to  adopt  more  expensive  measures 
for  which  my  underwriters  are  not  liable,  I  shall  nevertheless 
be  entitled  to  recover  from  them  the  amount  for  which  they 
would  necessarily  have  been  liable  had  I  chosen  to  take  the 
less  expensive  course.  For  example,  where  cargo  which  had 
been  unloaded  at  a  port  of  refuge,  instead  of  being  reloaded 
and  carried  to  its  destination  in  the  ship,  as  it  might  have 
been,  was  forwarded  by  rail  at  a  greater  expense,  it  was  held 
that  the  underwriter  on  freight,  though  not  liable  for  the 
entire  railway  freight,  was  liable  for  the  amount  which  it 
would  have  cost  to  reload  the  cargo  in  the  ship  («). 

964.  The  remuneration  by  the  shipowner  of  all  those  ser-  Salvage,  and 
vices,  which  are  made  necessary  by  a  regard  to  the  common  services, 
safety,  gives  a  claim  to  general  contribution,  if   they  are 
rendered  under  circumstances  of   an  exti-aordinary  nature, 

and  on  occasions  when  both  ship  and  cargo  are  alike  placed 
in  jeopardy  {k). 

(h)   Lowndes,    General    Average,  their  remuneration  was  an  expendi- 

225.  ture  cliargeable  in  general  average. 

(i)  Lee  V.  Southern  Ins.  Co.  (1870),  In  Woods  v.  Olsen  (1900),  99  Fed.  R. 

L.  E.  5  0.  P.  397.  451,  the  expense  of  obtaining  the 

(i:)  Thus    in    Rose    v.    Bank    of  release  of  a  vessel,  seized  with  .her 

Australia,    [1894]    A.    C.    687,   the  cargo  as  prize  of  war,  was  held  to  be 

House  of  Lords  held  that  where  n  general  average.     For  a  rule  of  the 

ship  had  gone  ashore,  and  the  ship-  Association   of   Average  Adjusters 

owner  reasonably  employed  experi-  dealing  with  a  shipowner's  remunera- 

enoed  persons  to  act  in  his  place  in  tion    in    average    for    services,    see 

the  interest  of  the  whole  adventure,  Appendix  D. 
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If  such  services,  on  the  other  hand,  are  not  extraordinary, 
or  are  required  for  the  safety  of  the  ship  alone  or  of  the  cargo 
alone,  their  remuneration  will  give  no  claim  to  contribution. 

For  instance,  ordinary  towage  in  or  out  of  port  falls  on 
the  shipowner  alone,  as  being  a  usual  incident  of  the  voyage 
which  he  has  contracted  to  perform.  But  the  imminence  of 
danger  may  make  it  necessary  to  hire  a  steamer  to  tow,  when 
under  ordinary  circumstances  this  would  not  be  necessary; 
and  the  remuneration  of  such  towage,  or  rather  salvage  ser- 
vices, would  be  a  matter  for  contribution.  It  is  unnecessary, 
after  the  attention  we  have  devoted  to  Svendsen  v.  Wallace, 
to  cite  authorities  for  the  existence  of  the  principle.  But  it 
is  necessary  to  consider  certain  cases  as  to  its  application. 
And  the  main  question  for  discussion  in  this  context  appears 
to  be :  In  what  cases  is  money  paid  to  third  parties,  or  are 
expenses  incurred  by  a  shipowner,  in  respect  of  salvage 
operations,  properly  to  be  regarded  as  a  general  average 
expenditure  P 

"  Salvage  charges,"  properly  so  called,  are  the  charges 
recoverable  by  a .  salvor  under  maritime  law,  and  do  not 
include  the  expenses  of  services  in  the  nature  of  salvage  ren- 
dered by  the  assured  or  his  agents,  or  any  person  employed 
for  hire  by  them,  for  the  purpose  of  averting  a  peril  (V).  Mr. 
Carver  very  clearly  points  out  that  salvage  proper  cannot  be 
general  average  for  the  simple  reason  that  the  shipowner 
never  becomes  liable  to  pay  the  salvors  for  saving  the  cargo  {ni) . 
The  salvors  have  a  lien  on  the  ship  for  its  proportion  of  the 
whole  sum  to  which  they  are  entitled,  and  likewise  a  separate 
lien  on  the  cargo  for  its  proportion.  If  the  shipowner  pays 
the  whole,  in  order  to  release  the  lien  on  the  cargo  and  pro- 
ceed with  the  voyage,  this  is  not  according  to  English  law  a 
case  of  general  average,  inasmuch  as  English  law  takes  no 
account  of  payments  made  merely  for  the  benefit  of  the 
adventure  (w).     He  recovers  the  cargo's  proportion,  indepen- 


(2)  Mar.  Ins.  Act,  s.  65,  sub-s.  2, 
mU,  §§  863—865. 

(«j)  The  Eaisb^-  (1886),  10  P.  D, 


114. 


(m)  See  Svendsen  D.Wallace  (1884), 
13  Q.  B.  D.  at  p.  74. 
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dently  of  general  average  principles,  as  money  paid  to  the    Sect.  064. 

use  of  tlie  cargo-owner  (o).     Another  strong  argument  against 

regarding   salvage  as  general  average  is  suggested  by  the 

recent  decision  of  the  Supreme  Court  of  the  United  States  in 

Ralli  V.  Troop  {p),  to  the  effect  that  there  can  he  no  case  for 

general  average  unless  there  has  been  a  voluntary  sacrifice 

determined  upon  by  the  master,  and  by  him  alone.     If  this 

is  good  law  in  this  country,  it  is  difBcult  to  see  how  in  a  case 

of  salvage  there  has  been  any  voluntary  sacrifice  at  all,  still 

less  one  made  by  the  master.     The  true  view  appears  to  be 

that  salvage  charges  must  always  fall  solely  on  the  interest 

against  which  they  are  assessed,  and  be  recoverable  as  such, 

as  a  loss  by  the  peril  insured  against.     Nevertheless,  the 

practice  of  adjusters  is  to  treat  them,  and  of  underwriters  to 

pay   them,   as   general    average,   although,   as  Mr.   Carver 

observes  (g),  the  policy  may  be  free   of  particular  average, 

and  although  salvage    charges  do  not  come  within  the  sue 

and  labour  clause  {t). 

965.  The  expenses,  however,  of  services  in  the  nature  of  Salvage  under 
salvage  rendered  either  by  the  assured,  or  by  persons  employed 
by  him  under  contract,  are  on  a  different  footing.  Such 
expenses  may,  where  properly  incurred,  and  where  incurred 
for  the  preservation  of  ship  and  cargo,  be  charged  as  general 
average  (s) .      In  such  a  case,  however,  care  must  be  taken  to 

(o)  See  Carrer,  Carriage  by  Sea,  §  977,  where  this  point  is  discussed ; 

ss.   394,  395.     He  very  aptly  quotes  see   also   MoArthur   on   this    point, 

Story,  J.,  in  Peters  v.  Warren  (1841),  p.  171,  n.  («). 

1  Story,  at  p.   468.      The  editors,  {p)  (1895),  157  U.  S.  386  ;  but  see 

however,  do  not  agree  with  one  of  contra,  Mouse's  Case  (1631),  12  Co. 

Mr.    Carver's   reasons   for   thinking  Rep.    63,   and   per  Mathew,    J.,  in 

that  salvage  is  not  general  average,  Papayanni   c.   Grampian    S.S.    Co. 

viz.,    that    salvage    falls    immedi-  (1896),  1  Com.  Caa.  448. 

ately  upon  the  different  adventurers,  (?)  Carriage  by  Sea,  s.  393,  n.  {r). 

whereas    general  average  expendi-  (r)  Aitchison  v.  Lohre   (1879),   4 

tures  are  only  contributed  for  by  the  App.  Cas.  765.     The  Marine  Insur- 

interests  which  complete  the  voyage,  ance  Act  confirms  this  view  by  pro- 

and  according  to  their  arrived  values.  viding  in  sect.  65  that  salvage  charges 

The  view  of  the  editors  is  that  lia-  may  be  recovered  as  a  loss  by  perils 

bOity  to  contribute  towards  general  insured  against, 

average    expenditure,   like  salvage,  («)  Mar.  Ins.  Act,  s.  65,  sub-s.  2  ; 

^oes  attach  immediately.     See  post,  <mte,  \\  863—865.     The  shipowner 
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see  that  an  unfair  burden  is  not  being  put  upon  the  cargo. 
If,  for  example,  a  ship  with  her  cargo  on  board  is  submerged, 
and  the  two  ai-e  in  fact  raised  together  by  one  operation,  the 
cargo  will  not  be  held  liable  to  contribute  more  than  it  would 
have  cost  to  raise  it  by  itself  (t).  Nor  is  the  cargo-owner 
necessarily  bound  to  contribute  to  the  whole  amount  which 
the  shipowner  may  have  agreed  to  pay  the  salvors,  if,  for 
instance,  such  amount  exceeds  the  sum  which  would  have 
been  awarded  in  a  salvage  action  (m). 

Akin  to  salvage  services  of  this  nature,  and  likewise 
recoverable  in  general  average,  is  money  paid  by  way  of 
ransom  to  an  enemy,  which,  though  formerly  prohibited  in 
this  country  by  express  law  (x),  is  now  legal  unless  affected  by 
Order  in  Council  under  the  Naval  Prize  Act,  1864.  So,  too, 
money  paid  to  rescue  ship  and  cargo  from  pirates  and  other 
plunderers,  or  by  way  of  carrying  out  a  compromise  between 
neutrals  and  belligerents  (y). 

966.  DiflBcult  questions  have  arisen  as  to  how  the  expenses 
of  what  Lowndes  calls  complex  salvage  operations  should  be 
borne  and  apportioned.  Operations  of  this  nature  are  most 
common  in  cases  of  stranding.  Thus,  where  a  vessel  strands 
on  a  beach  with  cargo  on  board,  and  a  series  of  separate 
operations  is  necessary,  it  often  happens  that  the  cargo  or  part 
of  it  is  put  into  a  position  of  safety  in  the  first  instance,  the 
ship  with  perhaps  the  rest  of  the  cargo  remaining  in  danger 
from  which  they  are  only  saved  by  the  continuance  of  the 
operations.  The  questions  for  consideration  then  are,  first, 
are  the  expenses  of  the  earlier  operations  general  average,  or 


is  primarily  liable  to  the  salvors  for 
the  whole  of  their  charges — both  in 
respect  of  ship  and  of  cargo — where 
the  services  have  heen  rendered  for 
an  agreed  sum.  The  Prinz  Heinrich 
(1888),  13  P.  D.  31,  distinguishing 
The  Eaisby  (1885),  10  P.  D.  114. 

(*)  See  Kemp  v.  Halliday  (1866), 
34  L.  J.  (N.  S.)  Q.  B.  at  p.  243,  with 
which  compare  the  case  of  The  Van- 


couver Mar.  Ins.  Co.  v.  China,  &c. 
S.S.Co.(]886),  11  App.Ca8.573;  and 
Anderson  v.  Ocean  S.S.  Co.  (1883),  13 
Q.  B.  D.  6S1 ;  10  App.  Cas.  107. 

(«)  Anderson  v.  Ocean  S.S.  Co., 
ubi  supra. 

(x)  22  Geo.  3,  u.  25,  repealed  by 
the  Naval  Prize  Act,  1864. 

(y)  Stevens,  Average,  26  ;  2  Phil- 
lips, s.  1337. 
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a  particular  charge  on  the  cargo  saved  ?  and  secondly,  are  the  Sect.  966. 
subsequent  operations,  which  save  the  ship  and  the  rest  of  the 
cargo,  general  average,  to  the  expense  of  which  the  cargo 
originally  saved  contributes,  or  is  such  expense  to  be  borne 
merely  by  the  interests  to  which  the  operations  directly  relate  ? 
This  appears  to  be  another  of  those  cases,  which  are  so  common 
in  questions  of  marine  insurance,  where  there  is  little  diffi- 
culty in  the  enunciation  of  the  principle  to  be  applied,  but 
great  difficulty  as  to  its  actual  application  to  particular  cir- 
cumstances. The  principle  is  simply  that  laid  down  generally 
in  Svendsen  v.  Wallace,  and  more  particularly  in  the  cases  to 
which  we  are  about  to  refer,  that  expenses  incurred  for  the 
general  safety  are  to  be  contributed  for,  but  expenses  incurred 
on  behalf  of  a  particular  interest  are  to  be  borne  as  particular 
charges  upon  such  interest. 

967.  In  Job  t>.  Langton  (s),  the  "Snowdon"  by  perils  of  Joint  opera- 
the  sea  ran  ashore  in  Malahide  Bay,  on  the  coast  of  Ireland,  both  ship  and 
and  in  order  to  get  her  off  it  became  neeessary  to  discharge  j^^^er"^^  ™ 
the  whole  of  the  cargo  and  ballast..  Afterwards,  by  a  separate 
operation,  the  vessel  was  got  off  at  great  expense  and  was 
towed  to  Liverpool  for  repairs.     It  was  argued  on  behalf  of 
the  shipowner  that  the  whole  of  these  expenses  must  be  con- 
tributed to,  on  the  ground  that  they  were  all  incurred  in 
pursuance  of  one  operation  undertaken  for  the  purpose  of 
saving  the  whole.     This  argument,  however,  was  rejected  by 
the  Court  of  Queen's  Bench,  and  the  claim  for  all  expenses 
incurred   after  the  cargo  was  saved  was  disallowed.     The 
Court,  however,  appears  to  have  considered  that  the  expenses 
of  the  discharge  of  the  cargo  were  general  average,  and  not 
a  particular  charge  on  the  cargo  {a). 

In  Moran  v.  Jones  {h]  the  "  Tribune  "  ran  aground  in  a  Moran  v. 
gale  on  the  East  Hoyle  Bank,  near  Liverpool,  with  800  tons 
of  ballast  on  board  and  some  goods  outwards  for  Callao.     As 

(«)  (1856),   26  L.  J.   Q.   B.   97;  (*)  (1857),  26  L.  J.  Q.  B.  187; 

6  E.  &  B.  779.  7  E.  &  B.  523. 

(a)  6E.  &B.  at  p.  791. 

A. — VOL.  IT,  4  F 


1162  OF  GENERAL  AVERAGE.  [pART  III. 

Sect.  967.  soon  as  the  weather  moderated  steps  were  taken  to  get  her 
off :  the  ship's  materials  and  goods  were  sent  to  Liverpool  in 
lighters;  the  ship  was  then  scuttled,  300  tons  of  ballast 
thrown  overboard,  and  at  last  she  floated.  She  was  then 
taken  to  Liverpool  and  repaired,  the  goods  were  reshipped, 
and  the  voyage  to  Callao  was  completed.  The  Court  held 
that  the  landing  of  the  goods  was  not  a  separate  transaction, 
as  in  Job  v.  Langton,  but  part  of  the  continuous  operation  of 
getting  the  ship  off  in  order  to  enable  her  to  complete  her 
voyage  to  Callao  with  the  goods ;  and  that  the  whole  expenses 
of  getting  her  off,  including  those  incurred  after  the  goods 
were  landed,  must  be  contributed  for  in  general  average  (c). 

Walthewj).  968.  In  Walthew  v.  Mavrojani  (d)  it  was  held  that  where 

a  ship  with  her  cargo  on  board  had  been  driven  ashore  at 
Calcutta  by  a  cyclone,  and  after  her  cargo  and  rigging  had 
been  unshipped,  the  vessel  herself  was  dug  out  at  an  expense 
of  2,300/.,  this  expense  should  not  be  allowed  as  general 
average,  the  cargo  being  already  in  safety  before  it  was 
incurred.  And  in  Royal  Mail  Steam  Packet  Co.  v.  English 
Bank  of  Rio  (e)  a  steamer  carrying,  amongst  other  cargo,  a 
quantity  of  specie  ran  aground  on  a  coral  reef  and  lay  in  a 
dangerous  position .  The  specie  was  taken  ashore  in  the  ship's 
lifeboat,  and.  soon  afterwards  the  master,  under  stress  of 
weather,  jettisoned  part  of  the  remaining  cargo.  The  vessel 
was  got  off,  and  completed  her  voyage  with  such  cargo  as 
was  still  left  on  board.  The  specie  was  forwarded  to  its 
destination  by  another  vessel,  but  it  was  agreed  that  for  the 
purposes  of  the  case  it  should  be  treated  as  having  arrived  m 
the  original  steamer.  Under  these  circumstances,  the  ship- 
owners claimed  that  the  expenses  of  the  jettison,  and  aU  other 
extraordinary  expenses  incurred  in  getting  the  vessel  off  and 
in  landing  and  protecting  the  specie,  were  general  average  for 

(c)  This  decision,  however,  cannot  charges  falling  on  the  shipowner, 

now  be  supported  CD  these  grounds.  {d)   (1870),    L.   E.   5    Exoh.   116 

See  Svendseu  v.  "Wallace  (1884),  IS  (Ex.  Oh.). 

Q.  B.  D.  at  p.  80.    The  expenses  (e)  (1887),  19  Q.  B.  D.  362, 
would  now  be  considered  as  particular 
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which  they  were  entitled  to  a  contribution  from  the  defendants,    Sect.  968. 

the  owners  of  the  specie.     The  defendants  contended  that  aU 

these  expenses  were  particular  charges,  either  on  the  specie  or 

on  the  vessel,  and  that  there  was  no  case  for  contribution  at 

aU.     The  Judgment  of  the  Court  ("Wills  and  Grantham,  JJ.) 

upheld  the  defendants'  contention,  on  the  ground  that  the 

removal  of  the  specie  was  effected  not  ia  order  to  secure  the 

common  safety^of  the  ship  and  cargo,  but  simply  for  the 

purpose  of  saving  the  specie  itself.    "  I  think,  therefore,"  said 

Wills,  J.,  "that  when  the  general  average  loss  was  incurred 

...  it  had  ceased  to  be  at  risk,  and  that  upon  no  reasonable 

view  of  the  facts  can  its  removal  be  considered  as  a  part  of 

the  means  taken  for  saving  any  common  adventure.     I  am 

consequently  of  opinion  that  it  is  not  liable  to  contribute  to 

the  jettison,  or  to  any  of  the  expenses  of  getting  the  ship  off 

the  ground  incurred  after  it  was  landed  "  (/). 

969.  The  difBculty  of  laying  down  any  rigid  rule  for  the  Difficulty 
solution  of  all  questions  of  this  nature  is  clearly  apprehended  fact,  rather 
by  the  learned  judge:  "Oases,  no  doubt,  may  occur  in  tlia^oflaw. 
which  it  may  be  difficult  to  say  whether  the  purpose  for 
which  goods  are  removed  is  that  of  lightening  the  ship  or  of 
saving  the  goods,  and  there  will  no  doubt  from  time  to  time 
be  instances  in  which  it  is  impossible  to  separate  the  one 
purpose  from  the  other.  The  mere  fact  that  the  cargo  is 
unladen,  although  it  is  done  in  part  for  the  purpose  of  saving 
the  goods,  yet  if  it  is  also  done  for  the  purpose  of  lightening 
the  vessel  and  as  a  means  of  causing  her  to  float,  and  of 
saving  her  from  the  common  peril,  wiU  not  necessarily  divest 
the  transaction  of  its  character  as  an  act  performed  for  the 
joint  benefit  of  ship  and  cargo  {g).  .  .  .  The  question  will  be 
one  of  circumstance  and  degree,  and  each  case  must  depend 
upon  its  own  facts  "  {h). 

(/)  19  Q.  B.  D.  at  p.  375.  States,  3  Wall,  at  p.  370. 

(^)    This    is    a    quotation    from  (A)  Per  "Wills,  J.,  19  Q.  B.  D.  at 

MoAndrews  v.  Thatcher  (1865),  in  p.  374. 
the  Supreme  Court  of  the  United 

4f3 
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Sect.  969.  And  to  the  same  effect  are  the  observations  of  Blackburn, 
J.,  in  Kemp  v.  Halliday  :  "  I  do  not  mean  to  say  that  in 
every  case  where  a  ship  with  a  cargo  is  submerged  and  the 
two  are  in  fact  raised  together  by  one  operation,  the  expendi- 
ture incurred  must  necessarily  be  for  the-  common  preservation 
of  both.  I  think  it  is  in  every  case  a  question  of  fact  whether 
it  was  so  "  (*■). 

Mr.  Carver  (A)  and  Lowndes  {I),  while  accepting  the  prin- 
ciple as  above  laid  down,  and  agreeing  that  every  case  must  be 
considered  according  to  its  own  circumstances,  suggest  various 
tests  in  order  to  facilitate  the  determination  of  the  question 
whether  a  particular  operation  was  undertaken  for  the  sake  of 
a  particular  interest,  or  whether  such  particular  operation 
should  more  properly  be  regarded  as  part  of  a  continuous 
operation  for  the  safety  of  all.     The  tests  suggested  (for  par- 
ticulars of  which  the  reader  is  referred  to   their  valuable 
treatises)  are  undoubtedly  valuable  as  indicating  considera- 
tions which  may  be  usefully  taken  into  account  in  any  case 
that  may  arise,  but  it  does  not  appear  possible  to  regard  them 
in  any  higher  light.     The  circumstances  of  each  case  must" 
vary,  and  no  one  test  can  suffice  for  the  solution  of  all.     On 
one  point  Mr.  Carver,  with  whom  Lowndes  agrees,  is  empliatic : 
"  The  two  operations  of  taking  out  the  cargo  and  getting  the 
ship  off,  may  be  regarded  as  separate  transactions  for  the 
benefit  of  the  parts,  or  as  constituting  one  whole  transaction 
for  the  benefit  of  the  whole.     The  first  operation  is  only  a 
general  average  act  when  both  have  that  character,  and  the 
same  is  true  of  the  second.     One  or  other  view  should  be 
adopted  throughout ;  the  ship  should  not  contribute  to'  the 
cargo  unless  the  cargo  also  contributes  to  the  ship,  and  vice 
versd"  {m). 

(i)  34  L.  J.  N.  S.  Q.  B.  at  p.  243.  as   to  whether    contribution  ceases 

And  cf.  also  the  American  cases  of  with  common  danger  is  apparently 

Coast  Wrecking  Co.  v.  Phoenix  Ins.  laxer  than  in  England  {ibid.). 
Co.  (1881),  7  Ted.  R.  236 ;  and  Re-  (A)  Carriage  by  Sea,  o.  398. 

liance  Marine  Ins.  Co.  ■</.  N.  Y.  &  [l)  General  Average,  ss.  40 — 42. 

C.  MaU  S.S.  Co.  (1896),  77  Fed.  R.  [m)  Carver,  s.  400.    Where,  after 

317.    The  rule  in  the  United  States  aU  attempts  to  save  the  ship  have 
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970.  Having   thus   enumerated    the  losses    for   which   a    Sect.  970. 
general  average  contribution  is  to  be  made,  let  us  inquire  What  oon- 
upon  what  property  such  contribution  is  to  be  levied.  leneraf  '° 

All  which  is  ultimately  saved  out  of  the  whole  adventure  average. 
(i.e.,  ship,  freight,  and  cargo)  contributes  to  make  good  the  oon^Mbutef 
general  average  loss,  provided  it  have  been  actually  at  risk  ^l^olilia? 

D66Z1  Siv  I*18K 

at  the  time  such  loss  was  incurred.     Hence  goods  landed,  or  at  the  time 

sold  for  the  necessities  of  the  ship,  before  a  jettison,  do  not  and  is  niti- 

contribute  (n)  ;  "  because  they  were  not  exposed  at  the  time  ™**^  ^  ^^^^  ' 
of  the  jettison  to  a  community  of  risk,  and  were  not  saved 
thereby  "(0).     So  neither,  for  the  same  reason,  "do  goods 
taken  on  board  after  the  jettison  "  (jo). 

That    which   has   been   sacrificed   contributes  in   general  That  which 

average  equally  with  that  which  is  saved  (q).  sacrificed 

By  the  civil  law  only  the  goods  actually  saved  were  to  con-  eq^Uy'^th 

tribute  (r) ;  but  by  the  Consolato  del  Mare,  which  has  been  *^at  which 

.  .  .  has  been 

followed  in  this  respect  by  the  uniform  practice  of  later  times,  saved, 
the  contribution  is  to  be  made  equally  upon  the  property 
saved  and  the  property  sacrificed  (s)  ;  "  and  this,"  observes 
Boulay-Paty,  "  is  very  equitable,  for  if  the  goods  jettisoned 
did  not  contribute,  the  owner  thereof,  receiving  their  total 
value,  would  suffer  no  loss  by  the  sacrifice,  while  the  other 
owners  would  "  (t).  The  same  reasoning  applies  also  to 
goods  which  have  been  sold  for  the  joint  benefit  of  ship  and 
cargo  (u),  and  also  to  the  freight,  which  would  have  been  Freight  of 


goods  jetti- 


heen  given  up,  expenses  are  incurred  (?)  Cf.  Eoyal  MaU  Co,  v.  English 

with  the  object  of  saving  the  cargo  Bank  of  Bio  (1887),  19  Q.  B.  D.  at 

and  of  forwarding  it  so  as  to  enable  pp.  371,  372. 

the  shipowner  to  earn  freight,  ques-  {>•)  Id  tributum   servatse   res   de- 

tions  may  arise  as  to  the  apportion-  bent.     Dig.  lib.  xiv.  tit.  2,  f.  2. 

ment  of  such  expenses  between  cargo  (s)  Consolato  del   Mare,   c.   94  of 

and  freight.     As  to  these,  see  the  the    Italian    translation,    u.    51    of 

judgment  of  Lord  HersoheU  in  Rose  Pardessus,  Lois  Maritimes,  vol.   ii. 

V.  Bank  of  Australasia,  [1894]  A.  C.  pp.  101,  102. 

687.     See  also  McArthur,  173— 177.  {()    Boula.y  -  Paty,   Comment,    on 

(n)    1    Emerigon,    c.    xii.    s.    42,  Emerigon,  lol.  i.  p.  632. 

p,  829.  («}  Cleirao,  88,  No.  4 ;  2  Emerigon, 

(0)    3  Pardessus,  Droit   Com.   p.  Contrats  k  la  Grosse,   u.  iv.   s.  9, 

233.  P-  475. 

(p)  Beneoke,  Pr.  of  Indem.  306. 
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Sect.  970.  payable  in  respect  of  such  goods ;  for  as  this  freight  is  con- 
tributed for,  the  shipowner  would  suffer  no  loss  by  the 
sacrifice  of  freight  in  the  goods  jettisoned  or  sold,  unless  he 
also  contributed  in  respect  thereof  {x). 


soned  con' 
tributes. 


Rule  where  971.  Where  there  have  been  two  jettisons  on  two  distinct 

jettisons  or  occasions,  the  goods  first  jettisoned  are  for  the  purposes  of 
sacri  oes.  contribution  deemed  to  have  continued  on  board,  and  to  have 
been  subject  to  the  fortunes  of  the  voyage.  They  contribute, 
therefore,  not  only  to  the  loss  arising  from  their  own  jettison, 
but  also  to  that  occasioned  by  the  subsequent  jettison, 
although  they  were  then  no  longer  on  board,  provided  always 
that  their  destination  was  not  reached  when  such  subsequent 
jettison  was  necessitated.  And  the  rule  is  the  same  when  the 
second  sacrifice  is  not  a  jettison,  but  a  general  average  loss 
of  some  other  nature  ;  for  instance,  port  of  refuge  expenses, 
to  which  such  goods  would  have  been  liable  to  contribute 
had  they  not  been  jettisoned.  Similarly,  where  after  a 
jettison  the  goods  remaining  on  board  are  accidentally 
damaged,  and  it  can  be  shown  that  the  jettisoned  goods 
would  inevitably  have  similarly  suffered  had  they  remained 
on  board  until  arrival  at  their  destination,  the  latter  are 
deemed  to  have  been  likewise  damaged  in  fact,  and  are  to  be 
contributed  for  at  such  damaged  value  {y). 

Dopassen-  972.  According  to  Lowndes  (z),  the  whole  of  the  property 

jewels,  &c.  '  on  board  ought  to  contribute  to  general  average.  The  lives 
preserved,  however,  are  not  within  this  rule,  nor  are  the 
wages  of  the  crew  {a).     The  only  exemption  which  he  reoog- 


oontribute  ? 


[x)  Stevens,  Average,  61. 

[y)  Lowndes,  293,  294.  Aliter, 
however,  Amould  (2nd  ed.  pp.  934, 
936),  citing  Emerigon  and  Beneoke. 

(?)  S.  76,  pp.  324,  325. 

[a)  As  to  passengers'  luggage,  and 
for  a  discussion  in  Ajuerioa  of  the 
whole  subject,  see  Heye  *.  North 
German  Lloyd  (1887),  33  Eed.  R.  60  ; 
36  Fed.  R.  706.    The  Judge  of  the 


District  Court  of  New  York,  in  the 
course  of  a  learned  and  exhaustive 
judgment,  came  to  the  conclusion 
that  passengers'  luggage  stored  in 
the  luggage  compartment  of  a  steam- 
ship was  both  liable  to  contribute, 
and  was  entitled  to  receive  contribu- 
tion, in  general  average.  Seem, 
however,  as  regards  baggage  not  so 
stored  but  in  daily  use.      On  the 
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nises  is  the  luggage  and  personal  effects  of  the  passengers  and    Sect.  972. 
crew,  and  other  small  items  which  are  only  excluded  owing 
to  their  comparative  insignificance  of  value.     TJnconsumed 
provisions  are  brought  into  contribution,  being  included  in 
the  value  of  the  ship. 

Though  there  is  much  to  be  said  in  favour  of  the  principle 
which  regards  everything  saved  as  liable  to  contribute,  it  is 
doubtful  whether  this  is  in  accordance  with  law.  In  Brown 
V.  Stapyleton  (J)  it  was  held  that  provisions  belonging  to  the 
charterer  at  the  end  of  a  voyage  did  not  contribute.  "  It  is 
not,"  said  Best,  C.  J.,  "  every  object  of  value  which  has  been 
held  liable  to  a  contribution  for  average,  but  only  such  stores 
as  are  termed  merces.  Merces  has  never  been  held  to  extend 
to  provisions,  but  includes  only  the  cargo  put  on  board  for 
the  purposes  of  commerce,  and  the  practice  shows  that  this 
has  been  the  understanding  of  all  times.  Magens,  MoUoy, 
Beawes,  Stevens,  and  other  writers  all  expound  the  word 
merces  in  this  way ;  all  in  terms  exclude  provisions.  They 
concur  in  saying  that  things  of  light  weight,  but  of  con- 
siderable value,  must  contribute  if  they  belong  to  the  cargo, 
but  not  if  they  belong  to  the  passengers."  The  rest  of  the 
Court  concurred  in  disallowing  the  claim  for  contribution.  It 
is  doubtful,  however,  whether  Park,  J.,  intended  to  concur 
in  the  general  proposition  laid  down  by  the  Chief  Justice. 
"  AU  merchandise,"  he  says,  "  put  on  board  for  the  purpose 
of  traffic  is  liable  to  be  brought  into  contribution,  and  in 
merchandise  is  included  all  property  of  great  value  unless 
attached  to  the  persons  of  the  passengers,  but  property  so 
attached  does  not  contribute."  The  text-writer^  seem  to  be 
agreed  that  gold,  silver,  jewels,  precious  stones,  and  other 
small  articles  of  value  are  liable  to  contribute,  unless  ordi- 
narily carried  about  the  person  or  forming  part  of  the  wearing 
apparel  (c). 

question  as  to  tie  right  to  receive  (*)  4  Bing.  119. 

contributions,    tUs    judgment    was  (c)  2  PhiUips,  o.  1394 ;  1  Magens, 

affirmed  in    the    Federal   Court  of  63,  s.  55  ;  1  Park,  293.     The  case  of 

Appeal,     and     it     was     generaUy  Peters   v.   Milligan  (1787),   1  Park, 

approved.  296,  has  been  cited  as  an  authority 
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Sect.  972. 


Bank  notes. 


Goods  belong- 
ing to  govern- 
ment contri- 
bute. 


Principles  of 
general  aver- 
age adjust- 
ment, and 
their  appli- 
cation to 
different 
kinds  of  gene- 
ral average 
losses. 


It  is  doubtful  whether  the  dicta  in  the  case  of  Brown  v. 
Stapyleton  would  be  followed  in  the  present  day.  There 
is  more  reason  in  the  opinion  expressed  by  Lowndes,  sup- 
ported as  he  is  by  modem  practice. 

973.  Bank  notes,  it  appears,  should  not  contribute,  being, 
as  PhiUips  [d)  maintained,  not  so  much  property  as  evidence 
of  property.  Arnould  (e),  however,  was  of  a  contrary  opinion. 
Deck  goods  contribute,  whether  or  not  they  would,  if  jetti- 
soned, be  entitled  to  a  contribution. 

Goods  belonging  to  government  by  the  old  laws  did  not 
contribute  (/).  Valin,  however,  thought  they  ought  to  do 
so  {g) ;  and  Bmerigon  seems  to  have  been  of  the  same 
opinion  (A).  And  it  was  held  by  Story,  J.,  in  the  United 
States,  after  a  most  masterly  examination  of  the  principles  of 
the  supposed  exemption,  that  there  was  no  ground  for  it, 
either  in  law  or  practice,  and  that  goods  belonging  to  govern- 
ment are  as  liable  to  contribute  as  any  other  part  of  the  cargo 
saved  by  the  sacrifice  (t).  The  practice  among  adjusters  is  to 
make  them  contribute. 

974.  Having  thus  seen  in  respect  of  what  losses  a  contribu- 
tion in  general  average  can  be  claimed,  and  upon  what 
property  it  is  to  be  assessed,  it  remains  to  be  considered  how 
the  amount  to  be  paid  in  contribution  is  first  estimated,  and 
then  apportioned  on  the  respective  interests  subject  thereto. 
The  process  by  which  this  is  ascertained  is  called  the  adjust- 
ment of  general  average. 


for  this  proposition.  It  is  not,  how- 
ever, clear  that  this  case  decides 
anything  more  than  that  in  oases 
where  such  articles  do  admittedly 
contribute,  they  contribute  according 
to  their  full  value.  Abbott  (5th  ed. 
p.  355)  and  Marshall  (4th  ed.  p.  432) 
say  simply  that  jewels  if  part  of  the 
cargo  do,  and  if  belonging  to  the 
persons  of  passengers  do  not,  con- 
tribute. They  do  not  seem  to  have 
considered  the  intermediate  case  of 
jewellery  belonging  to   passengers, 


but  neither  carried  for  traffic,  nor 
attached  to  the  person. 

(d)  2  Phillips,  o.  1397. 

(«)  2nd  ed.  p.  936. 

(/)  Cleirao,  cited  by  Emerigon,  uH 
supra  ;  Jugemens  d'Oloron,  art.  8. 

{g)  Tit.  des  Avaries,  art.  11,  No.  2. 

(A)  Emerigon,  c.  xii.  s.  42,  p.  642. 

(i)  The  United  States  v.  Wilder, 
In  re  Schooner  Jasper  (1838),  3  Sum- 
ner, 308,  cited  2  Phillips,  Ins.  s. 
1346. 
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The  leading  principle  of  general  average  contribution,  to  Sect.  974. 
whatever  kind  of  loss  it  may  he  applied,  is  this :  That  all  the 
parties  interested  in  the  adventure,  whose  property  it  was 
intended  to  preserve  hy  the  general  average  act,  should  be 
sufferers  by  the  loss  in  exact  proportion  to  the  extent  of  their 
respective  interests,  but  no  farther  ;  and  this  object  can  only 
be  attained  when  the  party  whose  property  has  been  sacri- 
ficed, whose  money  has  been  disbursed,  or  whose  credit  has 
been  pledged,  is  placed  by  the  adjustment  exactly  in  the 
position  he  would  have  stood  in  had  the  sacrifice  been  made, 
the  expense  incurred,  or  the  credit  pledged,  not  by  himself, 
but  by  some  other  of  his  co-adventurers. 

Clear,  however,  as  is  this  principle,  difiiculties  have  arisen  ^l^jsested 

,  difference  m 

as  regards  its  application  which  have  led  to  a  difference  of  adjusting 
opinion  amongst  those  who  have  studied  the  subject.  The  expenditures, 
question  is  whether,  after  a  general  average  loss,  the  adjust- 
ment ought  to  be  regulated  by  the  state  of  facts  existing  at 
the  time  when  the  loss  takes  place,  or  by  the  state  of  facts 
existing  at  the  termination  of  the  adventure  ;  or  thirdly,  by 
the  state  of  facts  existing  at  the  one  time  or  at  the  other  time, 
according  as  the  loss  consists  of  a  general  average  expenditure 
or  a  general  average  sacrifice. 

975.  Generally  speaking,  the  practice  of  adjusters  hitherto  Practice  of 
has  been  to  regard  solely  the  state  of  facts  existing  when  the  hitherto, 
adventure  is  determined  {k).  The  result  of  this  practice  is 
that  where,  after  a  general  average  sacrifice  or  expenditure, 
a  part  of  the  property  remaining  at  risk  has  been  lost  or 
damaged  by  a  peril  of  the  sea  or  otherwise,  the  owner  of  such 
part  has  in  respect  thereof  either  escaped  contribution  alto- 
gether, or  has  only  been  deemed  liable  to  contribute  on  its 
reduced  damaged  value.  But  this  practice  has  not  been  uni- 
formly adopted.  Some  adjusters,  while  agreeing  that  the 
state  of  facts  existing  at  the  termination  of  the  adventure  is 
to  be  regarded  where  the  loss  consists  of  a  sacrifice  of  an 

(A)  An  exception,  however,  to  this      pendituie,  where  both  ship  and  cargo 
practice  is  allowed  in  cases  of  ex-       are  totally  lost.     Lowndes,  266. 
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Sect.  975.  actual  part  of  ship  or  cargo,  hold  that  where  the  loss  consists 
of  an  expenditure  incurred,  the  time  to  be  regarded  is  the 
time  when  the  outlay  was  made. 

As  regards  actual  sacrifices  of  a  part  of  ship  or  cargo,  it 
will  he  observed  that  the  adjusters  are  in  agreement  with  one 
another ;  and  in  their  agreement  with  one  another  they  are 
also  in  agreement  with  the  law,  the  object  of  which  is  to 
secure  that  the  owner  of  the  property  sacrificed  shall  be  neither 
in  a  better  nor  in  a  worse  position  than  he  would  have  been 
in  if  the  sacrifice  had  fallen  upon  someone  else.  In  order  to 
secure  this  double  object,  the  property  sacrificed  is  correctly 
regarded  as  though  it  had  never  been  lost,  but  actually  con- 
stituted a  portion  of  the  whole  mass  of  property  upon  which 
the  contribution  is  assessed  at  the  time  the  adjustment  is 
made ;  its  supposed  value  is  estimated,  and  in  proportion  to 
the  amount  at  which  it  is  estimated  it  takes  its  full  share  with 
the  remaining  interests,  for  whose  benefit  it  was  sacrificed,  in 
contributing  to  the  loss  thereby  incurred. 

Thus,  to  take  a  very  simple  instance,  suppose  property, 
the  value  of  which,  if  saved,  would  have  been  100^.,  to  have 
been  sacrificed  for  property  the  value  of  which,  as  saved,  is 
900/.  The  whole  sum  upon  which  the  contribution  is  to  be 
levied  will  be  the  aggregate  value  of  the  property  sacrificed 
and  that  saved,  viz.,  1,000/. ;  the  amount  to  be  made  good 
being  100/.,  or  the  tenth  part  of  1,000/. ;  the  property  saved 
contributes  a  tenth,  or  90/.,  and  the  property  sacrificed  also 
a  tenth,  or  10/.,  making  together  the  whole  amount  lost, 
or  100/. 

It  is  clear  that  this  is  the  only  equitable  way  in  which 
this  kind  of  loss  can  be  adjusted,  for  if  the  property  sacrificed 
did  not  contribute  like  the  rest,  the  owner  of  such  property, 
receiving  its  total  value,  would  be  better  off  than  the  rest  of 
the  co-adventurers,  and  would  not  be  in  the  same  condition 
in  which  he  would  have  been  if  their  property  had  been 
sacrificed  instead  of  his. 

Conversely,  it  is  also  clear,  that  where  after  the  sacrifice 
the  whole  of  the  rest  of  the  adventure  utterly  perishes,  no 


No  contribu 
tion  due  for 
sacrifices 


CSAP.  IV.]  OF  GENERAL  AVEaAGfi.  llT'l 

contribution  can  be  due,  for  in  such  case,  even  if  the  property    Sect.  975. 
had  not  been  sacrificed,  there  is  no  reason  to  suppose  that  it  where 
would  not  have  perished  like  the  rest :  its  owner  is  in  no  gaved"^  '^ 
worse    position    than  he  would    have  been  had    it    been 
made  by  some  one  else  on  board,  and  not  by  himself.     The 
condition  of  all  the  co-adventurers  is  precisely  equal :  all  is ' 
lost;  there  is  nothing  to  contribute  from,  and  nothing  to 
contribute  for  (^).     Hence  the  rule  with  regard  to  sacrifices 
for  the  general  benefit  is,  that  they  are  not  contributed  for 
where  nothing  is  saved. 

976.  As  regards  sacrifices,  then,  the  law  is  clear.     But  in  Adiustment 

.  .  .  of  expendi- 

the  case  of  expenditures  attention  must  be  paid  to  some  tnres. 
different  considerations.  A  general  average  expenditure 
consists  in  the  actual  payment  of  money  {m)  by  the  ship- 
owner on  account  of  all  interests.  It  seems  obvious  that 
this  should  give  him  a  personal  and  absolute  claim  against 
all  the  parties  interested  in  the  adventure,  in  respect  of  the 
money  thus  laid  out  on  their  behalf,  and  that  from  the 
moment  the  advance  has  been  made.  It  is  equally  obvious, 
on  the  true  principles  of  adjustment,  that  they  are  bound  in 
equity  to  liquidate  this  claim  in  full,  whether  any  part  of  the 
property,  for  whose  benefit  the  outlay  was  made,  be  ultimately 
saved  or  not.  Were  this  not  so,  the  object  to  be  had  in  view 
in  every  adjustment  of  general  average  would  not  under  all 
circumstances  be  attained,  for  in  those  cases  where  the  ship 
and  goods,  after  being  relieved  by  the  expenditure,  wholly 
perish  before  arriving  at  the  port  of  destination,  the  party 
making  the  advance  would,  if  no  contribution  were  to  be 
made,  be  worse  off  than  the  other  parties  on  whose  behalf  it 
was  incurred,  as  he  would  not  only  have  lost,  like  the  rest, 
his  own  property,  but  moreover  would  remain  burdened  with 
a  debt  contracted  on  their  account,  or  be  the  loser  of  a  sum 
of  money  laid  out  for  their  safety. 

{I)  Emerigon,  c.  xii.  s.  41  ;  Phil-  enunciated, 
lips,  s.  1317  ;  Fletcher  v.  Alexander  (m)  Either  in  immediate  cash,  or 

(1868),  L.  B.  3  0.  P.  375,  is  a  direct  as  the  result  of  the  incurring  of  a 

authority  for  the   principles  abore  debt  to  be  defrayed  subsequently. 
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Sect.  976.  Hence,  the  long-estatlished  rule  used  to  be  that  disburse- 
ments for  the  general  benefit  must  be  fully  reimbursed  in 
general  average,  whether  the  ship  and  cargo  be  eventually 
saved  or  not  (n). 

Criticism  of         977.  Notwithstanding  these  considerations,  however,  the 
practice.  general  practice  of  adjusters  is,  as  we  have  ah'eady  observed, 

not  to  give  practical  effect  to  this  distinction,  but  to  allow 
contribution,  and  to  assess  the  contributory  values,  in  all 
oases  with  respect  to  the  state  of  facts  as  existing  at  the  port 
where  the  adventure  is  terminated,  whether  the  claim  for 
contribution  arise  out  of  sacrifices  or  expenditures.  In 
neither  case,  therefore,  does  any  property  contribute  which 
does  not  ultimately  arrive,  and  such  property,  moreover, 
only  contributes  on  its  arrived  value.  This  practice  has  the 
support  of  Mr.  Carver  (o)  and  of  Mr.  MoArthur  (p) ;  but  it 
is  nevertheless  submitted  that  there  is  substance  in  the  dis- 
tinction, and  that  the  older  rule  was  more  in  accordance  with 
legal  principle.  The  former  puts,  as  an  extreme  case,  that  of 
a  ship  which  has  arrived  at  her  port  of  destination,  but  with 
her  cargo  made  worthless  by  perils  met  with  after  a  general 
average  expenditure  at  a  port  of  refuge,  and  maintains  that 
in  such  a  case  the  ship  alone  has  reaped  the  benefit  of  the 
extraordinary  expenditure,  and  that  the  shipowner  alone 
should  therefore  bear  it.  Whether  or  not,  in  answer  to  this 
argument,  it  is  fair  to  contend  that  under  such  circumstances 
the  cargo  has  actually  reaped  a  benefit — consisting,  that  is,  in 
the  deliverance  from  a  peril  and  the  acquisition  of  a  further 
chance  of  ultimate  safety — may  be  doubted.  The  cargo- 
owner  has  undoubtedly  had  this  advantage :  but  the  argu- 

(«)  Beneoke,  Pr.  of  Indem.  261  ;  reasoning  to  that  contained  in  the 

Stevens,  Average,  20,  5th  ed.     So,  text,  held  that  the  doctrine  of  Dicken- 

2  Phillips,  s.  1374  :  "In  case  of  ex-  son  v.  Jardine  (1868),  L.  R.  3  C.  P. 

penditures  which  are  absolutely  re-  639,  applied  only  to  cases  of  saorifioe, 

imbursable,  the  value  at  the  time  of  and  not  to  expenditures  ;    and  the 

incurring  them  ought  to  contribute  ;  judgment   of   Barnes,   J.,    was  ap- 

this  being  the  proportion  in  which  proved   by   the    Court    of    Appeal 

the  several  parties  are  interested."  (ibid.). 

And  see  The  Mary  Thomas,  [1894]  (o)  Carriage  by  Sea,  s.  428. 

P.  108,  where  Barnes,  J.,  on  similar  {p)  Insurance,  p.  205  (2ud  ed.). 
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ment  would  perhaps  lead  too  far,  so  as  to  be  equally  applicable  Sect.  977. 
in  support  of  the  immediate  accrual  of  a  right  to  contrihution, 
irrespective  of  ultimate  safety,  in  a  case  of  jettison  or  other 
similar  sacrifice ;  which  right  clearly  does  not  exist.  The  real 
answer  to  Mr.  Carver  is,  that,  where  money  has  actually 
been  properly  expended  by  one  person  on  behalf  of  another, 
it  is  immaterial  to  consider  whether  or  not  such  other  person 
has  derived  benefit  from  the  expenditure.  As  he  himself 
points  out,  there  is  one  obvious  distinction  between  all  cases 
of  sacrifice  of  property  during  a  voyage,  and  of  expenditures. 
In  the  former  cases  something  is  given  for  the  rest  which  would 
otherwise  itself  have  had  to  share  in  the  subsequent  risks  of 
the  voyage  :  in  the  latter  case,  that  which  is  given  is  some- 
thing which  never  could  be  exposed  to  those  risks ;  the  repay- 
ment, therefore,  of  which  ought  not  to  be  contingent  in  any 
way  upon  those  risks.  Mr.  Carver  admits  that  an  exception  to 
the  principle  which  he  supports  is  established  by  the  existing 
rule  of  practice  (which  he  approves)  whereby,  in  the  case  of 
a  total  loss  of  both  ship  and  cargo,  the  shipowner  is  not 
compelled  to  bear  the  whole  expense  himself,  but  is  entitled 
to  a  contribution  from  the  owners  of  the  various  interests  as 
those  interests  existed  at  the  place  where  the  expenditure  was 
made ;  and  he  would  extend  this  rule  to  cases  where  the  value 
of  what  is  ultimately  saved  is  less  than  the  amount  of  the 
expenditure,  so  as  to  make  all  interests  as  they  existed  at  the 
place  of  the  expenditure  contribute  towards  such  deficiency. 
It  is  also  clear  that  Mr.  Carver's  principle  cannot  be  applied 
to  expenditures  by  the  master  in  reward  of  salvage  opera- 
tions, in  cases  where  these  are  general  average.  But  is  it 
possible  to  allow  such  important  exceptions,  and  yet  at  the 
same  time  maintain  the  alleged  rule  which  they  infringe  ? 
Mr.  McArthur  gives  what  is,  perhaps,  the  best  excuse  for  the 
present  practice,  i.e.,  the  practical  difficulty,  where  goods  have 
been  subsequently  lost,  in  determining  what  their  value  was 
at  an  intermediate  port  for  which  they  were  never  destined, 
but  where  the  expense  may  have  been  inoui'red  (q). 

(g)    This  subject  is  exhaustively      259 — 271,  4th  ed.),  who  supports  the 
(Jiscussed  by  Lowndes  (G-en.  Av.  pp.       view  here  adopted.  See  also  The  Mary 
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Sect.  978.  978.  In  the  case  of  goods  sold  by  the  master  to  raise  funds 
Eule  of  ad-  in  a  foreign  port,  there  is  much  controversy  amongst  the 
caae'of'goods  older  aiithoritics  as  to  whether  the  loss  thence  arising  should 
sold.  y^Q  adjusted  in  the  same  manner  as  the  loss  arising  from 

sold  con-  sacrifices,  or  as  that  arising  from  expenditures  used  to  be  con- 
S^es^or'  ti'itited  for ;  whether,  that  is,  in  case  the  whole  adventure 
expenditures  ?  subsequently  perishes,  the  owner  of  the  goods  sold  is  or  is  not 
entitled  to  contribution.  There  has  been  no  express  (r)  deci- 
sion on  this  subject,  either  in  our  own  Courts  or  those  of  the 
United  States,  and  the  foreign  authorities  are  exceedingly 
conflicting. 

In  the  twentieth  century  the  point  does  not  appear  to  be  of 
so  much  importance  as  it  was  in  old  times,  when  the  facilities 
for  communicating  with  owners  at  home,  and  so  obtaining 
funds,  were  not  so  abundant.  It  appears  clear,  however, 
that  where  the  goods  are  sold  in  order  to  defray  expenses  for 
which  the  shipowner,  by  his  contract  of  affreightment,  is 
bound  to  provide  funds,  the  cargo-owner  obtains  an  absolute 
claim  against  the  shipowner  from  the  moment  of  their  sale ; 
and  this  claim  must  doubtless  be  liquidated,  whatever  may  be 
the  issue  of  the  adventure  (s).  Where,  however,  the  goods 
are  sold  in  order  to  defray  general  average  expenses,  Ajnould 
was  of  opinion  that  they  were  not  to  be  contributed  for  unless 
something  was  finally  saved  {t).  This  view  is  probably 
coiTect,  on  the  ground,  as  pointed  out  by  Mr.  Carver  (m),  that 
the  goods  sold  are,  as  in  cases  of  jettison,  to  be  regarded 

Tlioma8,[1894]P.atpp.  117,118,and  (1852),  21  L.  J.  Ex.  329;  7  Exoh. 

in  the  Court  of  Appeal,  pp.  122 — 127,  567;  Hopper  v.   Burness  (1876),  1 

the  reasoning  in  which  case  is  strongly  C.  P.  D.  137;  and  Pirie  ^.  Middle 

in  favour  of  the  same  view  ;  and  of.  Dock  Co.  (1881),  44  L.  T.  426.     See 

Beneoke,  Pr.  of  Indem.  298 ;  and  in  Lowndes,  pp.  279—284.     The  ques- 

Amerioa,  Douglas  v.  Moody  (1813),  tion  whether  such  sale  is  a  matter 

9  Mass.  R.  618;  Spafford  v.  Dodge  for  general  average  at  all  is  discussed 

(1817), 14  Mass.  B.  79 ;  and  2  Phillips,  in  §  927,  ante. 

ss.  1374,  1377.     Mr.  MoArthur  ap-  (s)  Cf.  Duncan  v.   Benson  (1847), 

pears   to    agree   with    Mr.    Carver  1   Exch.   537  ;    Benson    v.   Duncan 

(p.  206,  n.  (a)).  (1849),  3  Exch.  656. 

(r)  Cases  hearing  on  the  point  are  {t)  2nd  ed.  pp.    940 — 942,  where 

Powell  V.  Gudgeon  (1816),  5  M.  &  S.  the  old  authorities  are  reviewed. 

431 ;  Richardson  v.  Nourse  (1819),  3  (»)  Carriage  by  Sea,  s.  432, 
B.  &  Aid.  237  ;  Atkinson  v.  Stephens 
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as  though  they  had  remained  on  board,  exposed  to  the  vicissi-  Sect.  978. 
tudes  of  the  voyage.  It  would  appear  to  follow  from  this 
reasoning  that  where  a  partial  loss  occurs  of  the  goods 
remaining  on  hoard,  the  probability  that  the  goods  sold 
would  themselves  have  participated  in  such  loss  should  be 
taken  into  account  in  estimating  at  what  value  such  goods 
should  be  contributed  for. 

979.  There  is  another  question  on  which  there  has  been  a  Bule  of 
great  diversity  in  the  positive  regulations  of  foreign  states  where  ship 
and  the  opinions  of  jurists;  viz.,  where  the  ship  perishes  by  Eoodsare"^* 
the  agency  of  the  very  peril  to  avert  which  the  sacrifice  was  sared. 
made,  but  the  cargo,  or  part  of  it,  is  saved  from  the  wreck, 
does  that  which  was  saved  contribute   for  that  which  was 
sacrificed  ? 

On  the  one  hand,  the  civil  law  expressly  decrees  that  in 
such  case  no  contribution  shall  be  made,  but  that  the 
merchants  shall  save  all  they  can  on  their  own  account 
tanquam  ex  incendio  (x) .  And  similarly  the  effect  of  the  Code 
de  Commerce  is,  that  if  the  jettison  does  not  save  the  ship  no 
contribution  takes  place.  If,  however,  the  ship,  after  having 
been  saved  from  the  particular  peril  which  gave  rise  to  the 
jettison,  should  be  lost  by  a  subsequent  accident  during  the 
voyage,  the  goods  saved  are  to  contribute  according  to  their 
value  in  the  state  in  which  they  may  be,  after  deducting 
salvage  expenses  {y).  To  the  same  effect  is  the  law  of  Spain 
and  Portugal,  Belgium,  Italy  and  Holland.  In  Grermany, 
however,  and  probably  in  Scandinavia,  the  rule  is  different, 
contribution  being  always  claimable  against  the  interests 
preserved,  irrespective  of  the  loss  of  the  ship  (s).  In  America 
there  appear  to  have  been  decisions  both  ways  {a). 

{x)  Dig.  lib.  xiv.  tit.  2,  f .  7  ;  Par-  (2)  This  information  as  to  foreign 

dessus,  Lois  Maritimes,  vol.  i.  p.  108.  law  has  been  mainly  derived  from 

(y)  Art.   423.      So,   too,   Pothier,  the  Appendices  to  Lowndes'  work 

Contrats    Maritimes,    No.    114;    1  on  General  Average,  their  indebted- 

Emerigon,   u.   xii.    s.    41,    p.    602 ;  ness  to  which  the  editors  take  this 

Boulay-Paty,  Comment,  ibid.  603  ;  opportunity  of  expressing. 

2  Valin,  tit.  du  Jet,  arts.   15,   16,  (a)  See  decisions  cited  on  the  one 

pp.  525,  629.  hand  in  3  Kent,  Com.  234,  and  Qn  tjie 
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Sect.  979.  As  to  text- writers,  Marshall  (b),  Stevens  (c)  and  Kent  (d) 
agreed  with  the  rule  as  laid  down  in  the  Code  de  Oommeroe. 
Weijtsen,  however,  an  early  and  esteemed  writer  upon 
average,  adopted  the  contrary  view,  for  the  reason  that  if  the 
goods  jettisoned  had  not  been  so  sacrificed  their  owners  might 
have  saved  or  recovered  them,  all  or  in  part,  as  the  other 
owners  have  (e). 

Benecke,  after  examining  all  the  authorities  on  the  sub- 
ject (/),  and  Phillips  (g)  both  adopt  the  reasonings  of 
Weijtsen  and  the  rule  of  the  German  law.  So,  also,  does 
Mr.  Carver  (h) . 

Conclusion  as       980.  In   our   Courts  there  has  been  no  decision  on  the 
suggestiraiTf   subject,  and  in  the  absence  of  binding  authority  the  question 

a  practical       would  have  to  be  determined  on  principle  alone.     In  this 
rule.  _  ..  ^  "^ 

view  the  argument  of  Weijtsen  undoubtedly  appears  to  have 

great  force.  There  is,  at  all  events,  a  probability  in  the  case 
supposed  that  the  goods  sacrificed  might,  if  not  so  sacrificed, 
have  been  saved  like  the  rest.  If,  therefore,  they  are  not 
contributed  for,  their  owner,  in  consequence  of  the  jettison, 
is  worse  off  than  he  probably  would  have  been  if  the  goods 
sacrificed  had  belonged  not  to  him,  but  to  someone  else  on 
board.  Arnould  (i)  considered  that  in  practice  it  would  be  a 
sensible  rule  that,  where  either  the  whole  or  the  greater  part 
of  the  cargo  was  saved,  contribution  should  be  made,  even 
though  the  ship  perished  at  the  time  ;  but  that  no  contribu- 
tion should  be  due  where  the  goods  saved  were  either  small 
in  quantity  or  greatly  damaged  in  condition.  A  more  logical 
view,  however,  appears  to  be  that  of  Mr.  Carver  (/c),  viz.,  that 

other  hand  in  2  Phillips,   s.  1318;  (/)  4  Benecke,  System  des  Asseou- 

Caze«).Reilly(1814),3Wash.C.C.R.  ranz,  18—23,  and  also  in  his  Pr.  of 

298 ;  cf.  also  Walker  v.  U.  S.  Ins.  Indera.  178—181. 

Co.  (1824),  11  Serg.  &  Rawle,  61.  (g)  Ins.  vol.  ii.  s.  1318. 

Mr.  Gourlie,  a  modern  writer  on  the  (A)  Carriage  by  Sea,  o.  372. 

subject,    cited  in   Lowndes,   agrees  (i)  2nd  ed.  p.  944. 

with  Kent's  view.  (A)  Carriage  by  Sea,  ss.  372,  418. 

(*)  2  Marshall,  Ins.  541.  Cf.    Fletcher  v.   Alexander   (1868), 

[e)  On  Average,  8.  L.  R.  3  C.  P.  at  p.  383  ;  and  post, 

{d}  Com.  ubi  supra.  §  981. 

(«)  Traite  des  Avaries,  art.  33, 
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in  all  oases  after  a  jettison,  whether  the  ship  be  wrecked  or  Sect.  980. 
not,  property  saved  contributes.  "  But  the  value  to  be  con- 
tributed to  is  estimated  with  reference  to  the  risks  the  jetti- 
soned goods  would  have  run,  had  they  continued  on  board. 
And  if  they  would  in  that  case  have  been  lost  their  value  is 
reduced  to  nothing." 

But  whatever  diversity  of  opinion  may  exist  with  regard  to  Where  the 
the  point  just  discussed,  there  is  no  doubt  whatever  about  this  at  the  time, 
position :  that  if  the  ship  survives  the  peril,  to  avert  which  perfshes^inthe 
the  sacrifice  was  made,  and  is  ultimately  wrecked  in  the  after  after  part  of 

the  voyage. 

part  of  the  voyage,  all  that  is  saved  from  the  wreck  must  con- 
tribute to  make  good  that  which  was  previously  sacrificed ; 
for  without  such  previous  sacrifice  nothing  would  have  been 
saved  at  all  (l). 

981.  Supposing  the  case  to  be  one  in  which  contribution  is  Mode  of  esti- 
mating the 
due,  the  first  step  to  be  taken  towards  adjusting  the  general  amount  of 

average  is  to  ascertain  the  value  at  which  the  property  sacri-  purpoggg  of 

fioed  and  the  loss  incurred  ought  to  be  estimated  for  the  general  aver- 

°  age  adjust- 

purposes  of  the  contribution.  ment. 

As  a  general  rule,  goods  jettisoned  are  to  be  contributed  for  Loss  arising 
on  the  same  value  at  which  they  contribute,  which  is  the  net  of  goods. 
value  they  would  have  sold  for  at  the  port  of  adjustment  on 
the  day  of  discharge,  deducting  freight,  duty,  and  landing 
expenses  (m).     The  port  of  adjustment  is,  in  nearly  all  cases, 
the  port  of   destination  («).     Where,  however,  the  jettison  Where  the 
takes  place  very  near  the  outset  of  the  voyage,  so  that  the  adjusted  at 
ship  puts  back  into  the  port  of  departure,  the  adjustment  may  departure* 
be  settled  there  (o),  and  where  the  ship  does  not  reach  the 

(/)    1   Emerigon,   c.    xii.    s.    41,  Rules,  1890,  rule  xvi.  in  Appendix  C. 

p.    602.     Boulay-Paty  says  that,  in  (n)  Simonds  v.  White  (1824),  2  B. 

order  to  apply  the  rule,  the  storm  &  C.  8U6. 

which  occasioned  the  jettison  must  (o)  Beneoke,   Pr.    of   Indem.   289. 

have  been  entirely  at  an  end,  and  So  held  in  the  United  States,  Tudor 

the  ship  have  proceeded  on  her  voy-  v.  Maoomber  (1833),  14  Pickering,  R. 

age  again  in  the  ordinary  course.  34  ;  Phillips,  s.  1365.     This  was  the 

Comment,   on   Emerigon,   ibid.   604.  case   of  a,  cargo  of  ice   shipped   at 

Cf.  Phillips,  B.  1318.  Boston,  bound  for  Charleston,  jetti- 

{mj  Benecke,  Pr.  of  Indem.  288  ;  soned  near  Cape  Cod.    The  ice  would 

Phillips,  s.  1371.     Cf .  York-Antwerp  have  fetched  a  high  price  at  Charles- 
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Sect.  981. 

Where  it  is 
adjusted  at  an 
intermediate 
port. 

Valuation  of 
damage  occa- 
sioned by 
jettison. 


port  of  destination,  the  adjustment  is  settled  at  the  port 
where  the  voyage  is  terminated  {p). 

Where,  after  the  jettison,  the  rest  of  the  cargo  arrives  in 
port  in  a  damaged  state,  owing  to  causes  which  would  equally 
have  affected  the  goods  jettisoned  had  they  remained  on 
board,  the  amount  at  which  the  goods  jettisoned  should  be 
contributed  for,  is  the  net  sum  they  would  have  realized  in  a 
damaged  state  (q).  The  amount  of  damage  done  to  ship  or 
goods  by  the  jettison  is  to  be  estimated,  for  the  purposes  of 
adjustment,  by  deducting  their  net  proceeds,  as  damaged,  from 
their  net  proceeds,  if  sound  (r).  If  the  goods  jettisoned  were 
subject  to  leakage  or  breakage,  the  ordinary  leakage  and 
breakage  ought,  it  seems,  to  be  deducted  in  estimating  the 
value  at  which  they  are  to  be  contributed  for  (s).  Where 
goods  which  have  been  jettisoned  are  recovered  before  the 
adjustment  takes  place,  the  amount  at  which  they  are  to  be 
contributed  for  is  the  amount  of  the  damage  done  to  them 
by  the  jettison,  and  the  expenses  of  recovering  them  (t). 

Where  they  are  recovered  after  the  adjustment,  the  amount 
which  has  been  paid  for  them  in  contribution  over  and  above 
what  is  necessary  to  cover  these  two  items  is  to  be  refunded 
to  the  several  parties  on  whom  the  contribution  has  been 
assessed  (m). 

982.  Where  jewels,  or  other  valuables,  are  denominated  in 

the  bill  of  lading  as  articles  of  inferior  value,  they  are  to  be 

iQferior  value   contributed  for  as  of  such  inferior  value  (x)  ;  so  if  they  are 

packed  up  in  a  box  without  any  intimation  to  the  master  of 

their  value,  and  this  box  be  thrown  overboard,  it  is  decreed 


Valuation  of 
jewels,  &o. 
packed  as 
articles  of 


ton,  and  was  utterly  yalueless  in  the 
port  of  distress  (Chatham,  near  Cape 
Cod).  At  Boston  its  value  was  the 
cost  of  cutting,  storing  and  ship- 
ping ;  this  was  taken  as  the  oon- 
tributoiy  value. 

{p)  Benecke,  289;  Lowndes,  251; 
Fletcher  v.  Alexander  (1868),  L.  R. 
3  C.  P.  375. 

(})  Benecke,  Pr.   of  ludem.  293. 


This  rule  was  adopted  hy  the  Court 
of  Common  Pleas  in  Fletcher  v. 
Alexander,  ubi  supra;  of.  Lowndes, 
294. 

(r)  Beneoke,  Pr.  of  Indem.  292. 

(«)  2  Phillips,  B.  1366. 

(t)  1  Emerigon,  u.  xii.  b.  40, 
p.  597  ;  Code  de  Commerce,  art.  429. 

(«)  Ibid. 

(«)  Benecke,  Pr.  of  Indem.  g94, 
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by  tlie  Laws  of.  Wisbuy,  and  stated  by  foreign  jurists,  that    Sect.  982. 
they  shall  he  contributed  for  only  upon  the  value  of  the  box, 
or  of  the  goods  the  master  might  reasonably  suppose  it  to 
contain  (y). 

The  amount  payable  in  contribution  for  freight  is  the  gross  Valuation  of 
freight  which  would  have  been  earned  on  arrival,  less  any  sacrificed, 
charges  which  the  shipowner  would  have  incurred  in  order  to 
earn  such  freight,  but  has,  in  consequence  of  the  sacrifice,  not 
incurred.  In  case  of  loss  of  freight  by  jettison  of  goods, 
allowance  must  also  be  made  for  the  freight  of  any  cargo 
which  the  shipowner  has  been  able  to  obtain  in  substitution 
for  the  goods  jettisoned  (s). 

.  Damage  purposely  inflicted  on  the  ship  for  the  general  Loss  arising 
safety  is  to  be  estimated,  for  the  purposes  of  adjustment,  at  fioes  of  part 
the  cost  of  the  repairs,  with  deductions  in  proper  cases  for  the  °  ^  ^^' 
old  materials  (a) ;  where   no   repairs  have   been   made,  the 
damage  must  be  a  subject  of  estimation  {b). 

Where  the  value  of  the  whole  ship  is  to  be  contributed  for, 
as  in  the  case  of  her  total  loss  by  voluntary  stranding,  with  a 
saving  of  the  cargo,  the  measure  of  the  loss,  for  the  purposes 
of  adjustment,  was  considered  by  Phillips  to  be  the  value  of 
the  ship  to  her  owner  at  the  time  she  ran  aground.  Similarly 
her  freight  should  be  contributed  for  at  its  gross  amount  at 
the  port  of  destination  (c). 

The  amount  at  which  goods  sold  for  the  general  benefit  are  Loss  incurred 
to  be  paid  for  in  contribution  is,  if  the  voyage  is  subsequently  for  f^e  general 
completed,  the  net  value  they  would  have  fetched  at  the  port  benefit, 
of  discharge,  or,  at  the  option  of  the  owner  of  the  goods,  the 

[y)  Laws    of  .Wisbuy,    art.    43  ;  (Appendix  D.). 

■Weijtsen,  ».  33  ;  Casaregis,  Disc.  46,  (b)  As  to  which  see  Henderson  v. 

No.   49 :   and   see   2   Phillips,   Ins.  Shankland,  [1896]  1  Q.  B.  525.     It 

s.  1372.     Cf.  Lebeau  v.  Gen.  Steam  is  doubtful,  however,  whether  the 

Nav.  Co.  (1872),  L.  E.  8  C.  P.  88.  decision  of  the  Court  as  to  disallow- 

(2)  Lowndes,  295.  amce  of  the  deduction  of  one-third 

(a)  See  the  Rules  of  Practice  of  new  for  old  can  be  logically  justified ; 

the  Association  of  Average  Adjusters,  Bee  post,  s.  1025. 

Appendix  C.     As  to  deductions  from  (c)  2  Phillips,  Ins.  ss.  136?,  1369; 

cost  of  repairs  according  to  York-  and   see   Henderson  v.   ShanHand, 

Antwerp  Rules,  1890,  see  Rule  XIII.  uM  supra. 
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Sect.  982.    sum  actually  realized  at  the  intermediate  port :  if  the  voyage 
is  not  subsequently  completed,  the  latter  amount  {d). 

When  money  is  raised  abroad,  by  bills  or  otherwise,  for  the 
sake  of  defraying  expenses  of  the  nature  of  general  average, 
the  amount  actually  expended  is  the  amount  to  be  contributed 
for,  including  interest,  both  marine  and  ordinary,  and  all  loss 
by  discount  on  bills  and  by  the  rate  of  exchange  (e). 


Loss  by  rais- 
ing' money  on 
credit,  &c. 


Mode  of  esti- 
mating the 
value  of  the 
property 
saved  for  the 
purposes  of 
general  aver- 
age adjust- 
ment. 


The  rule  of 
computation 
should  differ 
in  case  of 
sacrifices  and 
expenditures. 


983.  Having  thus  seen  the  mode  in  which*  the  property 
sacrificed  is  to  be  valued  for  the  purposes  of  general  average 
adjustment,  let  us  now  see  what  valuation  is  put,  for  the  same 
purposes,  upon  the  property  saved ;  in  other  words,  let  us 
inquire  what  is  its  contributory  value.  The  general  principle 
of  valuation  is  simply  this  (/) :  "  that  the  value  of  the  pro- 
perty to  its  owners,  as  saved  by  the  sacrifice  or  the  expenditure, 
is  the  value  upon  the  footing  of  which  it  ought  to  contribute 
towards  making  good  the  loss  "  ;  or,  as  the  rule  is  frequently 
given,  "the  contributory  value  of  the  different  interests  is 
their  value  to  their  owner  at  the  time  and  place  to  which  the 
apportionment  relates." 

Simple,  however,  as  this  principle  is,  its  practical  application 
has  given  rise  to  considerable  difficulties,  which  have  chiefly 
arisen  from  not  sufiiciently  bearing  in  mind  the  distinction, 
already  noticed,  between  the  mode  of  adjustment  to  be 
adopted  in  the  case  of  sacrifices,  and  that  which  is  pursued  in 
the  case  of  expenditures. 

In  the  case  of  expenditures,  we  have  shown  our  reasons  for 
thinking  that  contribution  is  due  from  the  moment  of  the 
outlay,  and  is  payable  in  all  events,  whatever  may  be  the 
subsequent  fate  of  the  adventure :  in  these  oases,  therefore, 
the  time  and  place  to  which  the  apportionment  relates  should 


(rf)  Phillips,  Ins.  s.  1363.  See 
Depau  V.  Ocean  Ins.  Co.  (1825),  6 
Cowen,  63 ;  Richardson  v,  Nourse 
(1819),  3  B.  &  Aid.  237  ;  Atkinson  v. 
Stephens  (1852),  7  Exoh.  567 ;  21 
L.  J.  Ex.  329.  See  also  Hopper  v. 
Bumess  (1876),  1  0.  P.  D,  137 ;  and 


Pirie  v.  Middle  Dock  Co.  (1881),  44 
L.  T.  426.  Beneoke,  however,  dis- 
sents (Pr.  of  Indem..  274). 

(c)  Beneoke,  Pr.  of  Iniem.  250 ; 
2  Phillips,  Ins.  ss.  1359,  1360. 

(/)  Cf.  York  -  Antwerp  Rules, 
1890,  rule  xvii.  (Appendix  C). 
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be  the  time  and  place  of  the  disbursement,  and  the  eontribu-  Sect.  983. 
tory  value,  therefore,  of  the  property  saved,  should  be  the 
sum  it  was  worth  to  its  owner  at  the  time  and  place  at  which 
the  expenditure  was  incurred  (without  reference  to  any  sub- 
sequent deterioration  which  may  have  taken  place  before  its 
arrival  in  port  {ff)). 

It  is  different,  however,  in  the  case  of  sacrifices.  There,  as 
we  have  also  seen,  the  property  at  risk  when  the  sacrifice  was 
made  is  not  considered  as  saved,  so  as  to  be  subject  to  contri- 
bution, until  its  arrival  at  the  place  of  adjustment.  This 
place  ought,  whenever  practicable,  to  be  the  port  of  discharge, 
and  the  time  that  of  the  ship's  arrival  there.  Hence  the  rule, 
that  in  case  of  losses  arising  from  sacrifices,  the  contributory 
value  of  the  different  interests  saved  thereby  is  their  net  value 
in  the  state  in  which  they  actually  come  into  their  owner's 
hands  at  the  port  of  destination  (h). 

Accordingly,  where  the  loss  to  be  adjusted  has  arisen  partly 
from  sacrifices  and  partly  from  expenditures,  the  contributory 
value  of  the  property  saved  ought,  in  theory,  to  be  estimated 
on  two  different  principles.  Phillips  considered,  indeed,  that 
this  is  the  true  rule  to  be  followed  in  practice  («') .  Arnould  {k) 
considered  that  to  do  so  would  involve  a  degree  of  difficulty 
and  embarrassment  inconsistent  with  the  exigencies  of  actual 
business.  Lowndes  (l),  however,  does  not  see  where  any  such 
practical  difficulty  lies.  Nevertheless  the  ordinary  practice  Ordinary 
amongst  average  adjusters  in  this  country  is  to  regard  only  adjusters, 
the  state  of  affairs  existing  at  the  time  and  place  of  adjust- 
ment, whether  in  dealing  with  eases  of  sacrifice  or  expendi- 
ture ;  but  this  rule  is  not  universally  followed  (m). 

In  what  follows,  unless  otherwise  expressed,  the  loss  to  be 


iff)  See  ante,  §  977.  two    apportionments,    on    different 

(A)  Stevens,  Average,  49.  contributory  values,  followed  by  a 

(i)  2  Phillips,  Ins.  s.  1377.  balance  of  account  or  a  simple  sum 

(A)  2ud  ed.  p.  951.  in  addition.     Mucli  greater  compU- 

{l)    Lowndes,    General    Average,  cations  than  this  are  of  ten  dealt  with 

270,   n.  (2)  :    '*  There  must  be  one  by  adjusters  without  difficulty." 
adjustment,  but  there  can  easily  be  (»>)  Lowndes,  260. 
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made  good  by  the  contribution  is  assumed  to  be  loss  arising 
from  sacrifices. 

984.  Agreeably  to  the  principles  already  laid  down,  we 
shall  find  it  everywhere  acknowledged  that  the  ship  is  to  be 
estimated  for  the  purposes  of  contribution  solely  with 
reference  to  her  value  as  finally  saved  by  the  sacrifice,  that 
is,  her  worth  to  her  owner  at  the  time  and  place  of  adjust- 
ment (n). 

There  is  no  dispute  about  the  general  principle ;  but  there 
has  been  great  difficulty  in  adopting  any  practical  rule  of 
valuation,  a  difficulty  arising  principally  from  the  fact  that 
the  ship,  generally  speaking,  is  not,  like  the  goods,  actually 
sold  at  the  port  of  destination.  The  method  of  valuation,  in 
the  absence  of  a  sale,  has  been  very  generally,  but  very 
variously,  fixed  by  the  positive  laws  of  almost  all  mercantile 
states  (o),  but  in  our  own  country  we  have  no  fixed  rule  upon 
the  subject.  The  adjuster  must  ascertain  the  figure  as  well 
as  he  can — either,  where  there  is  a  market  for  similar  vessels, 
by  estimation  of  her  market  value,  or,  where  there  is  not,  by 
considering  her  first  cost,  and  then  making  proper  allowances 
for  wear  and  tear,  changes  in  the  cost  of  construction,  mate- 
rials and  the  like,  which  might  either  enhance  or  diminish  her 
value  at  the  date  of  adjustment  {p). 


[n)  Stevens,  63  ;  Beneoke,  Pr.  of 
Indem.  311  ;  2  PhilUps,  s.  1379 ; 
Baily,  Gen.  Average,  141 — 144.  If, 
however,  repairs  have  been  done  be- 
fore the  adjustment,  the  value  of  such 
repairs  must  be  deducted.  And  where 
the  sacrifice  in  respect  of  which  con- 
tribution is  to  be  made  was  a  sacri- 
fice of  ship,  the  amount  allowed  in 
general  average  in  respect  of  such 
sacrifice  must  be  added.  See  Carver, 
s.  422  ;  Lowndes,  s.  69  ;  and  of. 
Henderson  v.  Shankland,  [1896]  1 
Q.  B.  525.  Where  the  ship  is 
actually  sold,  the  price  she  fetched 
is  primdfaoie  evidence  of  her  contri- 
butory value  (Bell  v.  Smith  (1806),  2 


Johnson,  R.  98)  ;  but  the  saleable 
value  is  not  necessarily  conclusive — 
e.g.,  in  the  case  of  vessels  of  a 
peculiar  build,  and  designed  for  a 
particular  trade,  for  which,  there- 
fore, there  is  no  market.  Of. 
Grainger  v.  Martin  (1862),  31  L.  J. 
Q.  B.  186  ;  4  B.  &  S.  9. 

(o)  Lowndes,  with  his  usual  in- 
dustry, has  collected  the  different 
regulations  on  this  point.  See  Com- 
parative Table  at  the  beginning  of 
his  work  on  General  Average,  and 
Appendices  at  the  end. 

[p]  See  Lowndes,  General  Aver- 
age, 8.  69  ;  of.  Stevens,  Average,  63  ; 
2  Phillips,  8.  1379. 
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985.  The  principle  upon  which  freight  is  to  contribute  in  Sect.  985. 
the  case  of  general  average  is,  that  it  was  one  of  the  things  at  Prinoiple  on 
hazard  at  the  time  when  that  sacrifice  was  made  which  pro-  OTuteibutef  in 
duced  the  general  average  loss  [q) ;  and  the  principle  upon  general  aver- 
which  its  contributory  value  is  assessed  is  the  same  as  in  the  which  its  oou- 
case  of  the  ship,  viz.,  that  the  amount  to  contribute  is  the  value  is  asoer- 
amount  eventually  saved  by  the  sacrifice.  ^™®  ' 

From  these  two  principles  it  follows,  1.  That  freight,  in 
order  to  be  contributory  at  all,  must  have  been  pending  at 
the  time  of  the  sacrifice ;  2.  That  the  true  contributory 
value  of  freight  is  the  actual  sum  finally  received  as  freight 
by  the  shipowner  after  deducting  such  of  the  expenses  of 
earning  it  as  would  have  been  saved  if  the  vessel  had  been 
lost  at  the  time  of  the  sacrifice  (r). 

986.  From  the   first  principle  it  follows,  and  has  been  Theship- 

■■•  *■  '  owner  only 

decided  in  the  United  States,  that  if  the  cargo  or  a  part  of  it  contributes  in 
has  been  delivered  before  the  sacrifice  took  place,  the  freight  freight  pend- 
due  in  respect  thereof  does  not  contribute  (s).     Freight  paid  J^e^of  the 

in  advance,  not  to  be  recovered  back  by  the  shipper  in  any  sacrifice,  and 
'  _  _  .     .  .         saved  thereby, 

case,  does  not  contribute  qua  freight,  because  it  is  not  at  risk. 

But  a  contribution  in   respect  of  the   amount   so  paid  in 

advance  is  levied  upon  the  shipper  or  consignee  of  the  goods, 

either  directly,  in   respect    of   the   interest    called   advance 

freight,  or  indirectly,  in  respect  of  the  extent  to  which  the 

value  of  the  goods  is  by  such  payment  in  advance  deemed 

to  be  enhanced  (^).      If   the  ship  is  wrecked  near  the  port 

(j)  Per  Lord  EUenborongh  in  Cox  a  case  the  contribution  is  paid  in  re- 

V.  May  (1815),  4  M.  &  S.  159.  apect  of  an  interest  in  the  cargo  rather 

(r)  Stevens,  63  ;  2  Phillips,   Ins.  than  in  the  freight :  Carriage  by  Sea, 

B.  1386;  Lowndes,  ss.  71,  75;  The  s.  440.     And  this  view  was  elabo- 

Brigella,  [1893]  P.  at  p.  196.  rated  in  an  address  delivered  by  him 

(s)  Dunham  v.  Commercial  Ins.  to  the  Association  of  Average  Ad- 
Co.  (1814),  11  Johns.  315;  Strong!'.  justers,  12th  May,  1893  (printed  by 
New  York  Firemen's  Ins.  Co.,  »ij<?.  Ferry  &  Sons).  But  it  is  not  by  any 
323,  cited  Phillips,  Ins.  b.  1385.  means  clear  that  the  value  of  cargo 

(I)  Frayes,  or   Trayes  o.   Worms  shipped    is    in    any    way    actually 

(1866),  19  C.  B.  N.  S.  159  ;  Lowndes,  enhanced  by  the  mere  prepayment 

s.  71.   Mr.  Carver  thinks  that  in  such  of  freight.     The  editors  rather  in- 
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Sect.  986. 


Where  a  ship 
is  chartered 
for  an  entire 
voyage  out 
and  home, 
what  freight 
contributes  ? 


of  loading,  so  that  the  goods  are  taken  back  there  and  the 
general  average  is  there  adjusted,  the  advance  freight,  being 
totally  lost,  will  not  contribute  at  all.  Cargo  belonging  to  a 
shipowner  will  contribute  in  respect  of  its  enhanced  value  by 
having  been  carried  up  to  the  point  where  the  general 
average  act  took  place  (u).  If  only  freight  pro  raid  itineris 
is  earned,  that  alone  contributes  {x).  On  the  same  principle, 
where  a  ship  was  chartered  at  so  much  a  month  to  sail  on 
successive  passages,  and  the  general  average  loss  happened  in 
the  course  of  the  last  passage,  it  was  held  in  the  United  States 
that  the  freight  on  which  contribution  was  to  be  assessed  was 
that  earned  in  the  last  passage  only,  as  that  alone  was  the 
freight  which  would  have  been  lost  but  for  the  sacrifice  {y) . 

In  Williams  v.  London  Ass.  Co.  (z),  a  ship  was  chartered 
for  the  voyage  out  and  home,  under  a  stipulation  that  no 
freight  was  to  be  paid  for  the  homeward  voyage  unless  she 
performed  her  voyage  out  and  home,  and  arrived  at  her  port 
of  departure  in  safety.  An  insurance  was  effected  on  the 
ship  for  the  outward  voyage  only,  and  in  the  course  of  this 
outward  voyage  a  general  average  loss  was  incurred  :  before 
the  trial  the  ship  had  arrived  at  her  home  port  of  departure 
and  earned  full  freight.  The  question  for  the  Court  was 
whether  under  these  circumstances  the  whole  freight  was 
liable  to  contribute  for  the  general  average  incurred  on  the 
outward  voyage  :  the  Court  held  that  it  was,  on  the  ground 
that  the  whole  freight  payable  under  the  charter-party  was 
one  entire  and  indivisible  sum,  payable  for  the  use  of  the  ship 
out  and  home ;  therefore,  when  ultimately  earned,  having 
been  put  to  hazard  and  saved  by  the  measures  taken  for  the 
general  benefit,  it  ought  to  contribute  {a). 

This  decision,  after   undergoing  much   criticism  {h),  has 


cime  to  the  other  opinion,  viz.,  that 
a  separate  interest  is  thereby  created, 
which  is  insurable,  either  as  advance 
freight,  eo  nomine,  or  generally  as 
disbursements  on  cargo. 

(m)  Lowndes,  s.  71. 

(x)  Maggrath  v.  Church  (1803),  1 
Caiues,  196. 


{y)  SpafEord  -u.  Dodge  (1817),  14 
Mass.  R.  66  ;  2  Phillips,  Ins.  s.  1387. 

(«)  (1813),  IM.  &S.  318. 

(«)  "Williams  v.  London  Ass.  Co. 
(1813),  1  M.  &  S.  318.  See  per 
Bayley,  J.,  327. 

(4)  See  Beneoke,  Pr.  of  Indem. 
316  ;  2  Phillips,  Ins.  a.  1387  ;  Baily, 
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been  recently  approved  and  followed  by  the  Court  of  Appeal    Sect.  986. 

in  a  ease  where  a  vessel  was  chartered  to  sail  from  Fleetwood 

to  Savannah,  and  thence  bring  a  cargo  of  cotton  to  a  home 

port,  freight  to  be  paid  on  right  delivery  of  the  cargo.     On 

her  outward  voyage  in   ballast  a  general  average   sacrifice 

became  necessary.     She  proceeded  to  Savannah,  loaded  her 

cargo  and  delivered  it,  and  received  the  freight.     It  was  held 

that  the  chartered  freight  .was  liable  to  contribute  to  the 

general  average  sacrifice,  on  the  ground  that  it  was  no  less 

at  risk  during  the  outward  voyage,  when  the  sacrifice  was 

made,  than  during  the  voyage  homewards  (c). 

Where  the  freight  is  apportioned  in  the  charter-party 
between  the  outward  and  homeward  parts  of  the  voyage,  it 
would  seem  that  the  whole  or  a  part  should  contribute  accord- 
ing as  the  general  average  loss  occurred  on  the  outward  or 
homeward  passage.  A  fortiori  it  would  be  so  if  the  outward 
and  homeward  passages  were  separate  voyages,  whether 
under  the  same  charter-party  or  not. 

987.  The  question  of  the  liability  of  chartered  freight  to  Contribution 
contribute    to    general    average  is    carefully   discussed    by  freight  to 
Lowndes.     He  divides  charter-parties  for  this  purpose  into  f®"l''f:i 
three  classes  : — First :  Where  the  vessel  is  chartered  to  fetch 
or  carry  cargo  belonging  to  the  charterer.     In  this  case  his 
view  is  that  the  chartered  freight  contributes,  whether  or  not 
there  is  any  cargo  on  board  at  the  time  of  the  general  average 
act.     If,  as  is  often  the  case,  the  charter-party  provides  that 
the  ship  shall  go  to  a  foreign  port  to  bring  home  cargo  for 
the  charterer,  and  liberty  is  granted  to  the  shipowner  to  ship 
an  outward  cargo  for  his  own  benefit  instead  of  sending  the 

Gen.   Av.   150 — 153  ;  Amould,   2nd  the  answer  seems    to  be    that  the 

ed.  p.   956.      It  Tvag  supported  by  proper   place   for    adjustment    was 

Lowndes,  Gen.  Av.  a.   71,  and  by  where  it  actually  took  place,  i.e.,  at 

the  present  editors,  Amould,  7th  ed.  the  home  port. 
S   986.      Mr.   Carver,    s.   438,   asks  (c)  S.S.  Carisbrook  Co.  v.  London 

what  should  have  been  done  if  the  and  Provincial  Mar.  Ins.  Co.,  [1901] 

average  had  been  adjusted  at  the  2  K.  B.  861  ;  [1902]  2  K.  B.  681 

end  of  the  outward  voyage.     But  (C.  A.). 
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Sect.  987.  vessel  out  in  ballast  (d),  Lowndes  is  still  of  opinion  that  the 
chartered  freight  should  contribute,  expressing  no  view  as  to 
"  the  liability  of  the  shipowner  also  to  contribute  in  respect  of 
the  profit  which  he  may  derive  from  the  liberty  so  reserved  to 
him.  It  seems  clear,  however,  that  in  such  a  case  the  ship- 
owner is  also  liable  in  respect  of  such  profit. 

Secondly  :  "Where  the  charterer  hires  the  ship  for  a  voyage, 
intending  to  make  what  he  can  out  of  the  adventure  by  letting 
out  her  space  to  shippers  to  the  best  advantage.  In  this  case 
the  chartered  freight  is  the  subject  of  contribution  until  an 
insurable  interest  is  acquired  in  the  cargo  which  it  is  intended 
to  carry ;  afterwards  it  is  the  actual  bill  of  lading  freight 
contracted  for  (e). 

Thirdly :  Where  the  vessel  is  hired  for  time,  or  for  a  series 
of  voyages,  by  a  charterer  who  proposes  to  work  her  for  his 
own  profit  as  owner.  Here  Lowndes'  view  is  that  the 
chartered  freight,  unless  the  contract  is  a  peculiarly  beneficial 
one  for  the  shipowner,  is  in  reality  all  part  of  the  value  of  the 
ship.  A  ship  is  meant  to  be  sailed  and  to  earn  freights,  and 
whether  or  not  she  is  enhanced  in  value  by  her  future  engage- 
ments, or  whether  or  not  her  owner  loses  anything  in  addition 
to  her  value  by  losing  his  ship,  depends  on  what  the  nature  of 
her  future  engagements  may  happen  to  be.  It  is  only  in 
respect  of  such  enhancement  in  value,  if  any,  that  the  ship- 
owner should,  in  Lowndes'  opinion,  be  required  to  contribute 
to  general  average  as  for  freight. 

interior  988.  Lowndes  does  not  treat  expressly  of   the  general 

freight.  question  as  to  a  shipowner's  liability  to  contribute  for  freight 

expected  to  be  earned  by  the  vessel's  engagements  for  the 

future.     A  vessel  may,  at  the  time  of  a  general  average  act, 

be  performing  one  contract  of  carriage,  and  may  have  one  or 

(d)  See  the  oases  cited  in  the  pre-  freights  were  to  amount  to  less  than 
ceding  section.  the  chartered  freight,  it  is  difficult  to 

(e)  This  is  apparently  in  accord-  see  why  the  latter,  if  it  has  been 
anoe  with  the  practice  of  average  saved  by  the  sacrifice,  should  not  be 
adjusters.     But  if  the  bUl  of  lading  the  freight  to  contribute. 
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more  separate  engagements  booked  for  some  time  in  advance.  Sect.  988. 
From  the  view,  however,  which  he  expresses  as  to  his  third 
class  of  charter-parties,  it  appears  that  the  primary  subject  of 
conti'ibution  would  be  the  freight  actually  being  earned,  and 
that  the  future  freights  would  only  contribute  in  respect  of 
the  extent  to  which  the  contracts  relating  to  them  enhanced 
the  value  of  the  ship.  The  Association  of  Average  Adjusters 
agree  that  the  present  freight  should  contribute,  but  exempt 
all  other,  by  providing  "  that  when  at  the  time  of  a  general 
average  act  the  vessel  has  on  board  cargo  shipped  under 
charter-party  or  bills  of  lading  (/) ,  and  is  also  under  a  separate 
charter  to  load  another  cargo  after  the  cargo  then  in  course  of 
carriage  has  been  discharged,  the  ulterior  chartered  freight 
shall  not  contribute  to  the  general  average." 

989.  From  the  second  principle  (  if)  it  follows  that,  in  order  Only  the  net 

*^  5  .  freight,  after 

to  ascertain  the  amount  at  which  freight  ought  to  contribute,  deducting  all 
the  wages  of  the  master  and  crew  earned  between  the  date  of  earning  it,  is 
the  sacrifice  and  the  termination  of  the  voyage  {g)  ought  to  be  *°  contribute, 
deducted  from  the  gross  amount  of  the  freight,  for  they  are 
part  of  the  necessary  expenses  of  earning  freight,  and  must, 
in  any  case,  be  paid  out  of  it  (Ji) . 

On  the  same  principle,  where  the  first  ship  is  disabled,  and 
the  cargo  is  sent  on  in  a  second,  the  excess  of  freight  for  the 
entire  voyage,  over  that  paid  to  the  substituted  ship,  alone 
forms  the  contributory  value  of  freight.  Hence,  where  the 
shipowner,  in  such  case,  is  obliged  to  pay  the  same  or  a  higher 
freight  for  the  hire  of  the  second  ship  than  he  was  to  receive 
for  the  use  of  the  first,  then,  in  case  the  loss  occurred  before 
the  transhipment,  no  contribution  is  due  for  freight,  because 
no  freight  in  such  case  is  finally  received  by  the  shipowner,  or 
saved  by  the  sacrifice  («').     The  practical  rule,  therefore,  is, 

(/)  The  rule  does  not  expressly  [ff)  Ante,  §  985. 

provide  for  the  case  where  the  ship  {g)  Lowndes,  s.  75. 

is  subject  to  the  first  charter-party,  [h)  Stevens,  Average,  63 ;  2  Phil- 

but    no    cargo    has    actually    been  lips,  s.  1389. 

shipped  thereunder.     But  it  is  con-  (i)  So  decided  in  America.    Searle 

ceived  that  the  same  principle  would  v.  Scovell  (1819),  4  Johns.  Ch.  C. 

be  applied.  218  ;  PhiUips,  Ins.  s.  1388. 
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Sect.  989.    that  freight  contributes  to  general  average  upon  its  net  value, 
after  deducting  the  wages  of  the  master  and  crew  (k). 


Goods  contri- 
bute on  their 
net  value  at 
the  time  and 
place  of 
adjustment. 


The  port  of 
adjustment  is 
generally  the 
port  of  desti- 
nation. 


But  it  may  be 
the  port  of 
departure. 


990.  Like  ship  and  freight,  goods  contribute  upon  the 
value  finally  saved  out  of  what  was  at  risk  at  the  time  of  the 
sacrifice ;  in  other  words,  upon  the  value  of  the  goods  as  they 
come  into  the  hands  of  their  owners,  at  the  place  and  time  of 
adjustment  (1). 

That  place,  if  possible,  is  the  port  of  discharge,  and  the 
time  of  making  it  is  as  speedUy  as  possible  after  the  ship's 
arrival  there.  Hence,  the  general  practical  rule  is.  That 
goods  contribute  on  their  actual  net  value,  i.e.,  on  their  market 
price  at  the  port  of  adjustment,  less  freight,  duty  and  expenses 
of  landing  (m) . 

In  case  of  a  general  average  loss  at  the  outset  of  the 
voyage,  and  of  the  ship  in  consequence  putting  back  into  the 
port  of  loading,  the  adjustment  should  be  settled  there ;  and 
in  such  case  the  contributory  value  of  the  goods  will  be 
"  their  cost  on  board  without  insurance,"  i.e.,  the  amount  of 
tradesmen's  bills  and  shipping  charges,  "  such  being  the  value 
at  risk"  (n). 

Wben  the  adjustment  is  settled  abroad,  the  contributory 
value  of  the  goods  should  be  their  market  price  at  the  foreign 
port  if  this  be  ascertainable ;  if  not,  their  value  there,  to  be 
estimated  in  the  best  way  possible,  as  in  case  of  ship  (o). 


{k)  The  rule  of  practice  adopted 
by  the  Association  of  Average  Ad- 
justers is :  "  That  freight  at  the  risk 
of  the  shipowner  shall  contribute  to 
general  average  upon  its  gross 
amount,  deducting  the  whole  of,  and 
no  more  than,  such  port  charges  as 
the  shipowner  shall  incur  after  the 
date  of  the  general  average  act,  and 
such  wages  of  the  crew  as  the  ship- 
owner shall  become  liable  for  after 
that  date." 

{I)  Benecke,  Pr.  of  Indem.  298  ; 
Stevens,  Average,  49. 


(ot)  Stevens,  Average,  48 ;  Benecke, 
Pr.  of  Indem.  301  ;  2  PhilUps,  Ins. 
s.  1394;  Lowndes,  ».  70.  Salvage 
or  particular  charges  payable  in 
respect  of  the  goods  must  be  de- 
ducted :  The  Eliza  Lines  (1900),  102 
Fed.  E..  184,  affd.  (1902),  114  Fed. 
R.  307  ;  Carver,  s.  419. 

(»)  Fletcher  v.  Alexander  (1868), 
L.  R.  3  0.  P.  376 ;  Stevens,  Aver- 
age, 47 ;  Lowndes,  s.  70 ;  and  cf. 
2  Phillips,  8.  1365,  and  case  there 
cited,  ante,  §  981,  note  (o). 

(o)  Cf.  ante,  §  984. 
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If  the  sacrifice  to  be  contributed  for  consists  of  a  jettison  or    Sect.  990. 

sale  of  goods  for  the  general  benefit,  then,  on  the  principle  The  value  of 

already  illustrated  in  the  case  of  ship  and  freight,  the  esti-  tisoned  or  llik 

mated  net  value  of  the  goods  iettisoned  or  sold  must  be  added  mist  be  added 

^  ■>  to  the  value 

to  the  net  value  of  the  goods  saved,  and  the  whole  will  be  the  of  the  goods 

contributory  value  of  the  goods  (;)). 

Thus,  let  the  net  value  of  the  goods  saved,  deduct- 
ing freight,  be £1,000 

Add  net  value  of  the  goods  jettisoned,  &g.,  deduct- 
ing freight,  &c.-         -         -  -         100 


Value  of  goods  to  contribute         -         -         -  £1,100 


If  the  goods  saved  are  deteriorated  or  damaged,  by  the  Damaged 

.  n  1       goods  must 

perils  of  the  sea,  after  the  sacrifice,  they  must,  of  course,  be  be  taken  at 
taken  at  such  deteriorated  value,  for  such  is  their  value  as  value,  unlSs 
finally  saved  {q)  ;   if,  however,  they  have  been  damaged  by  oaustdT^the^ 
the  very  sacrifice  for  which  contribution  is  claimed,  then  they  sacrifice. 
must  be  taken  at  their  value  as  sound,  for  this  damage  is 
made  good  to  them  in  contribution  (c). 

When  the  shipper  pays  freight  in  advance  at  the  outset  of  Freight  paid 
the  voyage  the  owner  of  the  goods  contributes  in  respect 
thereof  (s).     Whether  or  not   such  contribution  is  properly 
regarded    as    an    additional    tax    upon    the    goods  is  not 
clear  (t) . 

991.  By  way  of  illustrating  what  has  preceded,  the  follow-  Example  of  a 

ing  example,  in  figures,  of  a  general  average  adjustment,  average 

adjustment. 

(p)  Stevens,  Average,  48.  ever,  seems  now  to  be  settled  by  the 

{q)  Fletcher  v.  Alexander  (1868),  case  above  cited.     As  regards  freight 

L.  R.  3  C.  P.  375  ;  Benecke,  Pr.  of  at  the  risk  of  a  charterer,  it  is  ex- 

Indem.  298.  pressly  provided   by  a  rule  of   the 

(r)  Stevens,  Average,  48.  Association    of    Average   Adjusters 

(s)  Frayes,   or   Trayes    c.    Worms  that  no  deduction  shall  be  allowed 

(1865),  19  C.  B.  N.  S.  159  ;  34  L.  J.  for  wages  and  port  charges  except 

C.  P.  274  ;  Benecke,  Pr.  of  Indem.  in  the  case  of  charters  in  which  the 

314.    Arnould(2nded.  p.  959,  follow-  wages  and  port  charges  are  payable 

ing  Phillips,  vol.  ii.  s.  1401)  was  of  a  by  the  charterer. 

contrary  opinion.     The  point,  how-  (<)  See  ante,  §  986,  n.  (<). 
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Sect.  991.    settled  after  the  ship's  arrival  at  her  port  of  destination,  is 
taken,  with  a  few  alterations,  from  Abbott  on  Shipping : — 


Vaiuation  of  Losses. 

Goods  of  A.  jettisoned £500 

Damage  done  to  goods  of  B.  by 

the  jettison     200 

Freightof  A.' 8  goods  jettisoned     100 

Price    of    a   new   cable, 
anchor  and  mast £300 

Deduct  one-third  new  for 

old(M)    100 

200 

Expense  of  bringing  the  ship 
off  the  sands SO 

Pilotage  and  expenses  of  going 
into  and  out  of  the  port  where 
the  ship  put  in  to  refit    ....     100 

Expenses  there  («)    25 

Adjusting  this  average   4 

Postage  1 

Total  amount  of  losses  to  be 

contributed  for    £1,180 


Value  of  Aetioles  to  oontbibtjte. 

Goods  of  A.  jettisoned  £600 

Net  value  of  the  goods  of 
B.,  deducting  freight  and 
charges,  and  including 
amount  made  good  in  gene- 
ral average 1,000 

Ditto  of  the  goods  of  C 500 

Ditto  ditto  D 2,000 

Ditto  ditto  E 5,000 

Value  of  the  ship £2,000 

Net  freight,  deducting 
wages  and  charges . .       800 

2,800 


Total  of  contributory  values.  .£11,800 


Then,  as  11,H00;.  :  1,180^.  ::  100/.  :  10/.,  therefore  each 
person  will  lose  10  per  cent,  on  the  value  of  his  interest  in 
ship,  freight,  and  cargo. 

Thus  A.  loses  50/.,  B.  100/.,  C.  50/.,  D.  200/.,  E.  500/.,  the 
shipowners  280/. 

The  shipowners,  therefore,  are  to  pay  towards  the  contribu- 
tion 280/. ;  but  they  are  to  be  paid  480/.  {i.e.,  freight,  100/. ; 


(m)  Only  one-sixth  is  now  allowed 
in  respect  of  cables,  and  nothing  oflE 
the  price  of  a  new  anchor. 

{x)  The  loss,  to  repair  which  the 


ship  put  in  to  refit,  being  general 
average,  and  assuming  Atwood  v. 
Sellar  ((1880),  i  Q.  B.  D.  342;  5 
Q.  B.  D.  286)  to  be  good  lav. 
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mast,   oatle,  and  anchors   sacrificed,  200/. ;    disbursements,    Sect.  991. 
180/.) :  on  the  whole,  therefore, 

£ 
The  shipowners  are  actually  to  receive     -         -         .     200 

A.  contributes  50/.,  hut  is  to  he  paid  500/. — actually 
receives     -  -         -  .         .     450 

B.  contributes  100/.,  but  is  to  he  paid  200/. — actually 
receives     -  -  -         -  .     IQO 


Total  to  be  actually  received         -  £750 


On  the  other  hand,  C,  D.,  and  E.  j  0.  -  -  -       50 

have  lost  nothing,  and  are  to  >  D.  -  -  -     200 

pay  as  before,  viz. : —  ^  E.  -  -  -     500 

Total  to  be  actually  paid  -  -  -  £750 


This  amount  is  exactly  equal  to  the  total  to  he  actually 
received,  and  must  be  paid  to  each  person  entitled  to  contri- 
bution in  rateable  proportion. 

992.  The  proper  place  for  the  adjustment  of  general  piaoe  of  ad- 
average  is,  as  we  have  already  seen,  the  ship's  port  of  destina-  foreim"* 
tion  or  discharge.  It  often  happens,  however,  that  a  ship  adjustment. 
may  have  more  than  one  destination,  and  be  carrying  cargo  to  a  loss  be  ad- 
be  discharged  at  more  than  one  place,  and  even  at  places  in  {^^^  where 
°  r         ^  r  the  Teasel  is 

different  countries  with  different  laws.     In  such  a  case  the  carrying 

PfliT^P'O  TOT 

questions  as  to  where  an  adjustment  is  to  take  place,  on  what  different 
values,  and  according  to  what  law,  are  some  of  many  difficult  ^^  ""*  ^°^ 
points  that  may  arise,  and  there  is  no  judicial  authority  on 
the  subject.  It  is,  however,  discussed  very  clearly  and  care- 
fully by  Mr.  Carver  («/),  and  also  by  Lowndes  (s)",  to  whose 
pages  the  reader  is  referred.  Mr.  Carver's  view  on  the 
whole  is  that  the  ultimate  port  of  the  voyage  should  as  a  rule 
be  regarded,  and  that  the  adjustment  should  be  there  made 
on  the  basis  of  the  arrived  values.  Lowndes  gives  a  useful 
illustration  of  what  was  actually  done  in  a  recent  case  of 

(t/)  Carriage  by  Sea,  s.  425.  (s)  Gen.  Av.  pp.  271—276,  s,  62, 
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Sect.  993.  some  importance,  where,  however,  the  adjustment  was  agreed 
to  without  litigation.  Apart  from  complications  of  this 
nature,  the  rule  is,  that  where  the  port  of  destination  happens 
to  be  a  foreign  port,  the  general  average  loss  is  adjusted 
there,  according  to  the  law  and  usage  of  the  country  to  which 
such  foreign  port  belongs;  and  the  adjustment  so  made  is 
called  a  foreign  adjustment  {a).  If  the  adventure  be  broken 
up  at  an  intermediate  port,  either  of  necessity  or  by  consent 
of  the  parties,  that  port  becomes  in  effect  the  port  of  dis- 
charge, and  the  place  therefore  for  adjusting  the  general 
average.  But  in  the  absence  of  proof  of  the  termination  of 
the  voyage,  by  necessity  or  consent,  at  an  intermediate  port, 
an  adjustment  made  at  such  port,  without  the  express  consent 
of  all  parties  concerned,  will  not  be  binding  on  them  (&). 

It  has  also  been  already  observed  that  there  is  great 
diversity  in  the  practice  of  different  countries  with  regard  to 
what  shall  or  shall  not  be  included  in  general  average ;  some- 
times losses  are  included  and  charged  for  which  are  general 
average  in  the  country  where  the  adjustment  is  settled,  but 
not  so  in  the  country  where  the  charter-party  was  entered 
into  and  the  policy  of  insurance  effected ;  and  sometimes  a 
different  proportion  of  contribution  is  assessed  in  the  foreign 
port  from  what  would,  under  similar  circumstances,  have  been 
assessed  in  the  home  port. 

993.  In  either  case  two  questions  arise : — First,  are  the  co- 
adventurers  themselves  bound  by  the  foreign  adjustment  ? 
Secondly,  are  the  underwriters  bound  by  it  ? 

The  parties  to      With  regard  to  the  first  question  there  is  now  no  contro- 

the  adventure  ...  „  .     . 

are  bound  by    versy  amongst  jurists,  tor,  as  it  is  expressed  by  Story,  J., 

adj^st^nt.     "  When  a  case  of  geneial  average  occurs,  if  it  is  settled  in  the 

foreign  port  of  destination,  or  in  any  other  foreign  port  where 

(a)  Simmonds  v.  "White  (1824),  2  Ocean  Marine  Ins.  Go.  (1874),  L.  R. 

B.  &  Or.  805.  9  C.  P.  596  ;   10  C.  P.  414  ;  and,  for 

(4)  As  to  what  justifies  the  termi-  an  extreme  case  upon  the  facts,  see 

nation  of  the  voyage  at  an  interme-  Hill  v.  "Wilson  (1879),  4  C.  P.  D. 

diate  port,  of.  Fletcher  v.  Alexander  323. 
(1868),  L.  E.  3  0.  P.  376  ;  Mavro  v. 
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it  rigMfully  ought  to  be  settled,  the  adjustment  there  made    Sect.  993. 
will  be  conclusive  as  to  the  items,  as  well  as  the  apportion- 
ment thereof  upon  the  various  interests,  although  it  may  be 
difEerent  from  what  our  own  law  would  have  made  in  case 
the  adjustment  had  been  settled  in  our  own  ports  "  (c). 

Thus  where,  on  an  adjustment  settled  at  St.  Petersburg,  the 
owners  of  the  cargo  (British  subjeota)  had  been  compelled  (in 
order  to  get  possession  of  their  goods)  to  pay  a  contribution 
assessed  upon  them  for  the  expenses  of  repairs,  which  were 
general  average  in  Russia  but  not  in  this  country,  it  was 
held  that  they  could  not  recover  it  back  from  the  shipowner, 
who  was  himself  a  British  subject  (d). 

The  same  decision  was  given  in.  a  case,  also  arising  upon 
a  Russian  adjustment,  where  the  contribution  was  for  wages 
and  provisions  during  a  refitment,  which,  as  we  have  seen, 
are  not  general  average  in  this  country ;  here  also  the 
action  was  brought  by  the  owner  of  the  goods  to  recover 
back  the  sum  so  paid  against  the  shipowner,  and  with  the 
like  result  (e). 

The  reason  of  the  rule  is  thus  given  by  Lord  Tenterden  (in  Iteason  of  the 
the  course  of  his  judgment  in  the  case  of  Simmonds  v.  White) : 
"  The  shipper  of  goods  tacitly,  if  not  expressly,  assents  to 
general  average,  as  a  known  maritime  usage,  and  by  assenting 
to  it  he  must  be  also  taken  to  assent  to  its  adjustment  at  the 
usual  and  proper  place,  according  to  the  usage  and  law  of  the 
place"  (/). 

The  law  in  this  respect  is  the  same  in  the  United  States  {g). 

994.  With  regard  to  the  second  question,  namely,  whether  The  under- 

the  underwriter  in  this  country  is  bound  by  a  foreign  adjust-  bound  by  a 

ment,  many  diflBculties  have  been  raised,  and  it  has  been  ad^u^eut, 

strenuously  contended  by  some  writers  of  considerable  prac-  y^^^  proved 

tical  knowledge,  both  in  this  country  and  the  United  States,  settled  accord- 
ing to  the 

(c)  Peters  v.  Warren  Ins.  Co. ;  see  («)  Dagleish  v.  Davidson  (1824),  5 
2  Phillips,  Ins.  a.  1413.  Dowl.  &  Eyl.  6. 

(d)  Simmonds  v.  White  (1824),  2  (/)  2  B.  &  Or.  810. 
B.  &  Or.  805.  iff)  3  Kent,  Com.  243. 


A. — ^VOL.  11. 
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Sect.  994.    that  the  underwriters  should  in  no  ease  he  hound  hy  a  foreign 
laws  and         adjustment,  when  either  the  items  of  the  loss  or  the  modes  of 
fore^gii  portf    apportionment  are  different  from  what  they  would  have  heen 
had  the  adjustment  been  settled  in  a  home  port  {h). 

There  have  not  heen  very  many  decisions  on  this  point 
in  English  Courts — no  doubt  owing  to  the  fact  that  it 
has  for  some  time  heen  the  regular  practice  to  insert  in 
policies  a  special  clause,  known  as  the  Foreign  General 
Average  Clause,  by  which  the  parties  expressly  provide  for 
the  contingency  of  an  adjustment  being  made  abroad.  The 
effect  of  this  clause  will  be  discussed  later.  At  present  the 
point  for  consideration  is  as  to  the  binding  nature  of  a 
foreign  adjustment,  where  there  is  no  such  clause  in  the 
policy. 

The  true  rule,  to  be  gathered  from  general  reasonings  and 
from  the  tenor  of  the  few  decisions  there  are  on  this  subject, 
appears  to  be  this : — 

1.  That  the  underwriter  is  in  all  cases  bound  by  a  foreign 
adjustment  of  general  average,  when  it  is  rightly  settled 
according  to  the  laws  and  usages  of  the  foreign  port  («). 

2.  But  that,  unless  it  is  clearly  proved  to  have  been  settled 
in  strict  conformity  with  such  laws  and  usages,  he  is  in  no 
case  bound  thereby,  if  it  would  not  be  general  average  in  this 
country. 

Oasesiuwhioh      995.  Thus,  where  the  assured  (owner  of  goods)  had  been 

a  foreign  n    n  ■  i  i. 

adjustment      compelled  to  pay,  under  a  foreign  adjustment  settled  at  Pisa, 

has  been  held 

binding, 

{h)  See,  especially,  Stevens,  Aver-  arose  from  a  peril  insured  against, 

age,   71,   72.      Phillips    appears  to  See   Harris  v.   Scaramanga  (1872), 

admit  that  the  underwriters  -would  L.  E.  7  C.  P.  per  Brett,  J.,  at  p.  496, 

be  bound,  even  though  the  contri-  citing  2  Phillips,  Ins.  ss.  1363,  1409, 

butiou  should  be  differently  appor-  1414  ;     also    the    Mar.    Ins.    Act, 

tioned,  provided  the  losses  adjusted  s.  66,  sub-s.  6,  mfra,  §  997,  note{y). 

as  general  average  would  be  either  For  what  is  an  adjustment  according 

general  or  particular  average  at  the  to  the  law  of  the  foreign  port,  see 

home  port,  but  not  otherwise.  2  Phil-  the  judgments  of  Kennedy,  J.,  and 

lips,  Ins.  s.  1414.  Stirling,  L.  J.,  in  De  Hart  v.  Com- 

(»)  Provided  always  that  the  loss  pania;  &o.  "  Aurora,"  [1903]  1  K.  B. 

which   is    declared  by  the  foreign  109 ;  2  K.  B,  603,  post,  5  1000, 
adjustment  to  be   general   average 
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in  respect  of  losses,  some  of  which  would  not  have  been  Sect.  995. 
general  average  in  this  country,  and  upon  contributory  values,  Newman  ». 
differently  computed  from  what  they  would  have  been  in  this 
country  (the  goods  being  assessed  at  their  full  value,  the  ship 
at  one-half,  the  freight  at  one-third),  yet,  as  it  clearly 
appeared  in  evidence  that  all  the  losses  in  respect  of  which 
the  claim  was  allowed  were  general  average  at  Pisa,  and  that 
the  apportionment  of  loss  was  correct  according  to  the  mer- 
cantile usage  of  that  place,  the  assured  was  allowed  to  recover 
against  his  underwriter  the  full  proportionable  amount  of  his 
claim  (k). 

So,  where  the  holder  of  a  respondentia  bond  (on  a  Danish  Walpole  v. 
ship),  who  would  not  have  been  liable  to  general  average  at 
all  in  this  country,  was  compelled  to  pay  a  contribution  under 
a  foreign  adjustment,  settled  in  Denmark,  satisfactory  evidence 
having  been  given  that  it  was  the  law  and  practice  in  Denmark 
that  holders  of  respondentia  bonds  should  contribute  in  general 
average,  he  recovered  against  his  underwriters  (/). 

In  both  these  cases  there  was  clear  evidence  that  the  adjust-  Where,  how- 

ment  was  correct  according  to  the  law  and  practice  of  the  a  proper  case 

port  where  it  was  settled,  and  it  was  also  clear  that  the  port  avCT^e 

where  it  was  in  fact  settled  was  the  proper  port  for  settlement,  according  to 

the  laws  and 
If,  however,  either  of  these  facts  be  not  satisfactorily  estab-  usages  of  the 

lished,  the  underwriter  will  not  be  bound  by  the  foreign  them^er-  ' 

adjustment,  whenever,  either  in  the  items  or  the  apportion-  ^^^ "  °°* 

ment  of  the  loss,  it  differs  from  what  it  would  have  been  if  foreign 

adjustment, 
settled  in  his  own  country  {m). 

996.  Thus,  where  the  owner  of  goods  insured  from  London  ^°^^^  "• 

°         .  .  •  Whitmore. 

to  Lisbon  was  compelled,  under  a  foreign  adjustment,  settled 
in  Lisbon,  to  pay  a  contribution  for  losses  which,  according  to 
the  laws  of  this  country,  do  not  belong  to  general  average — 
and  no  sufficient  proof  was  given  that,  by  the  laws  and  usages 
of  Lisbon,  such  losses  were  treated  as  general  average  there — 

(k)  Newman  v.   Cazalet,  2  Park,       898. 
900.  {m)  Hill  V.  WUson  (1879),  4  C.  P. 

(?)  Walpole  V.  Ewer  (1789),  2  Park,       D.  329  ;  2  PhilKps,  s.  1414. 

4h9 
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Sect.  996.  it  was  held  that  the  owner  of  the  goods  oould  not  recover 
from  his  underwriter  his  proportionate  amount  of  the  sum 
so  paid  (w). 

It  by  no  means  follows  from  this  case,  as  has  been  some- 
times supposed,  that  underwriters  in  this  country  can  in  no 
case  be  bound  by  a  foreign  adjustment;  for  Lord  Ellen- 
borough  puts  his  judgment  entirely  on  the  ground  that  the 
case  contained  no  allegation  of  fact,  as  to  its  being  the  law  or 
usage  at  Lisbon  to  treat  losses  and  expenses  of  the  kind 
charged  for  as  the  subjects  of  general  average  (o). 

Harris «.  Finally,  the  view  of  the  law  as  above  stated  was  confirmed 

in  Harris  v.  Scaramanga :  "  Now,  I  think,  it  is  clearly  estab- 
lished that  upon  such  a  policy  "  [i.e.,  a  policy  containing  no 
special  foreign  adjustment  clause)  "  English  underwriters  are 
bound  by  the  foreign  adjustment  as  an  adjustment,  if  made 
according  to  the  law  of  the  country  in  which  it  was  made. 
They  are  bound,  although  the  contributions  are  apportioned 
between  the  different  interests  in  a  manner  different  from  the 
English  mode,  or  though  matters  are  brought  into  or  omitted 
from  general  average  which  would  not  be  so  treated  in 
England"  {p). 

The  law  in  the  United  States  upon  this  subject  appears  to 
be  to  the  same  effect  {q). 

(«)  Power  ./.  Whitmore  (1815),  i  362;  The  Mary  Thomas,  [1894]  P. 

M.  &  S.  141.     In  Harris  v.  Soara-  108. 

manga  (1872),   L.   R.   7   0.    P.   at  (q)  3  Kent,  Com.  243  ;  see  also  the 

p.  495,  Brett,  L.  J.,  hints  at  disap-  cases    ooUeoted  in  2  Phillips,   Ins. 

proval  of  this  decision.  s.  1414.     Phillips  classifies  the  cases 

(o)  See  per  Lush,  J.,  in  Dent  v.  under   three   heads:  1.  Where  the 

Smith   (1869),   L.    R.   4   Q.    B.   at  foreign    adjustment   merely   varies 

pp.  450,  451.  the  proportions  of  the  coutributicn. 

{p)  Harris  v.  Scaramanga  (1872),  2.    Where    it    brings   into    general 

L.  R.  7  C.  P.  at  p.  496,  per  Brett,  J.  aTerage  what  by  the  lex  loei  contractus 

In  Hendricks  v.  Australasian  Ins.  is  particular  average,  and  vice  versA. 

Go.  (1874),  L.  R.  9  C.  P.  at  p.  468,  3.  Where  it  brings  into  general  aver- 

the  same  learned  Judge  seems  to  use  age  vrhat,  by  the  lex  loei,  is  neither 

expressions  to  a  somewhat  different  general  nor  particular  average.    Ad- 

eflect.      See  also    Mavro  v.   Ocean  mitting  the  liability  of  the  nnder- 

Mar.  Ins.  Co.  (1874),  L.  R.  9  0.  P.  writer  in  the  two  former  classes  of 

595  ;  10  C.  P.  414  ;  Stewart  «.  West  cases,  he  disputes  it  in  the  third.    See 

India  Co.  (1873),  L.  R.  8  Q.  B.  88,  also  Baily,  General  Average,  199, 
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997.  Such,  then,  being  the  position  apart  from  any  special    Sect.  997. 
clause  in  the  policy,  it  now  remains  to  consider  the  effect  of  The  Foreign 
the  foreign  general  average  clause  above  referred  to.     This  ^tl^e.™^"* 
clause  for  many  years  ran  substantially  as  follows  :  "  Q-eneral 
average  and  salvage  charges  payable  as  per  oflBcial  foreign 
adjustment  if  so  made  up,  or  per  York- Antwerp  Eules  if  in 
accordance  with  the  contract  of  afPreightment."     As  regards  Its  object, 
the  object  with  which  this  clause  was  introduced  into  policies 
there  have  been  two  views :  (1)  That,  there  being  doubts  as 
to  whether  the  cases  above  cited  from  Park  (r)  sufficiently 
established  the  law  as  above  laid  down,  the  clause  was  only 
inserted  in  order  to  remove  all  such  doubts,  or,  ia  other  words, 
in  order  to  avoid  running  the  risk  of  the  Pisa  (.s)  case  being 
considered  bad  law.     (2)  That  the  clause  was  intended  to  do 
something  more,  and  to  give  the  foreign  adjustment  some 
further  effect  than  had  been  given  to  it  by  the  decisions  on 
policies  which  did  not  contain  such  a  clause. 

In  support  of  the  former  of  these  two  views,  arguments  of 
considerable  strength  were  formerly  urged,  and  such  was 
apparently  the  view  of  Lord  Blackburn  {t).  But  the  latter 
view  was  clearly  the  basis  of  the  decision  of  the  Court  in 
Harris  v.  Scaramanga  (u),  and  this  decision  has  been  recently 
approved  by  the  Court  of  Appeal  (x).  The  latter  view, 
therefore,  is  the  authoritative  view  of  our  Courts. 

It  has  already  been  observed  that  even  in  cases  where  there 
is  no  foreign  adjustment  clause,  a  foreign  adjustment,  if 
properly  made,  binds  an  EngUsh  underwriter,  even  though 
the  contribution  is  thereby  assessed  in  different  proportions 
than  it  would  have  been  assessed  by  English  law,  and  even 
though  matters  are  thereby  included  or  excluded  as  general 
average  which  English  law  would  have  treated  differently. 


(r)  Newman  i/.  Cazalet  and  Wal-  (m)  L.  R.  7  C.  P.  481.     See  espe- 

pole  V,  Ewer,  uii  supra.  oially  the  jurlgment  of  Brett,  J.,  at 

(»)  Newman  v.  Cazalet.  p.  498. 

(*)  See  Mavro  «.  Ocean  Co.  (1875),  [x)    In    De    Hart   -v.    Compania 

L.  R.  10  C.  P.  at  p.  418.     See  also  Anonima  "  Aurora,"  [1903]  2  K.  B. 

MoArthar,  Mar.  Ins.  208.  503. 
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Sect.  997.  But  there  is  under  such  circumstances  one  defence  open  to 
the  underwriters,  notwithstanding  the  foreign  adjustment, 
viz.,  to  show  that  the  loss,  which  is  declared  hy  such  adjust- 
ment to  he  general  average,  did  not  arise  from  any  of  the 
perils  covered  hy  the  policy  (y).  It  has  heen  decided  that 
the  insertion  of  the  foreign  adjustment  clause  has  the  effect 
of  depriving  the  underwriter  even  of  this  defence. 

The  Foreign  998.  In  Harris  w.  Scaramanga  (s)  it  appeared  that  the 
Claiwe  makes  foreign  adjustment  not  only  assessed  contribution  on  different 
theunder-  principles  from  English  law,  but  also  included,  under  the 
even  where  head  of  general  average,  losses  and  expenses  which,  whether 
average  was  or  not  properly  the  subject  of  contribution  as  between  the 
perils'hisured  ^^'^P'  Cargo,  and  freight,  would  not  apart  from  the  clause  be 
against.  recoverable  from  underwriters,  inasmuch  as  they  arose  from 

Scaramanga.  perils  which  were  not  insured  against  at  all.  The  facts  of  the 
case  were  as  follow : — A  cargo  of  rye  was  insured  from 
Taganrog  to  Bremen.  The  policy  contained  the  usual 
memorandum, "  Corn,  &c.  warranted  free  from  average  unless 
general,  or  the  ship  be  stranded,"  &c.  ;  and  in  the  margia 
were  the  following  conditions : — "  To  pay  general  average 
as  per  foreign  statement,  if  so  made  up.  Warranted  free 
from  particular  average  unless  the  ship  be  stranded,  &c. 
Warranted  free  from  capture  and  seizure."  After  leaving 
Taganrog,  the  vessel  having  encountered  severe  weather  was 
compelled  to  put  into  two  several  ports  for  repair,  at  each  of 
which  the  captain,  in  order  to  obtain  funds  to  put  her  in  a 
condition  to  continue  her  voyage,  gave  a  bottomry  bond  on 
ship,  freight  and  cargo.  On  arrival  at  Bremen  the  consignees 
of  the  cargo  paid  the  whole  amount  in  order  to  obtain  de- 
livery, the  captain  having  no  funds.  The  ship  was  eventually 
sold  at  the  instance  of  the  consignees,  but  sold  for  663/.  less 

(y)  By  the  Mar.  Ins.  Act,  s.  66,  incurred  for  the  purpose  of  ayoidiug, 

sub- 8.  6,  "  In  the  absence  of  express  or  in  connection  with  the  avoidance 

stipulation,  the  insurer  is  not  liable  of,  a  peril  insured  against." 
for  any  general  average  loss  or  con-  (s)  (1872),  L.  R.  7  0.  P.  481. 

tributiou  where   the   loss  was   not 
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than  was  certified  by  the  average  stater  at  Bremen  to  be  the  Sect.  998. 
ship's  proportion  of  liability  on  the  bonds.  A  supplemental 
average  statement  was  subsequently  made  at  Bremen,  in 
which  this  sum  was  stated  as  "  the  amount  which  the  cargo 
had  to  pay  as  additional  bottomry  debt "  to  the  holders  of 
the  bonds,  and  it  was  admitted  that  "  such  a  loss  is  treated  at 
Bremen  as  a  general  average  loss,  and  not  as  a  particular 
average  loss."  The  action  was  brought  upon  the  policy  to 
recover  the  663^.  as  for  a  general  average  loss,  stated  so  to  be 
by  the  foreign  adjustment.  The  main  defence  was  that  even 
assuming  the  loss  to  be  a  general  average  loss  by  the  law  of 
Bremen,  it  was  not  due  to  any  peril  insured  against,  but 
merely  owing  to  the  want  of  funds  of  the  captain.  Bovill, 
0.  J.,  however,  delivering  the  judgment  of  himself  and 
Keating,  J.,  held  that  the  question,  whether  the  claim  in 
this  case  was  to  be  considered  as  general  average  for  which 
the  underwriters  were  liable,  was  to  be  determined  not  by 
the  Court,  but  by  the  foreign  stater.  "  It  seems  to  me  that 
the  general  effect  of  the  memorandum  is  to  make  the  under- 
writers liable,  as  for  general  average,  for  whatever  the  owners 
of  the  goods  might  be  called  upon  to  pay  on  that  account  by 
the  foreign  statement  of  adjustment.  This  memorandum  was 
probably  introduced  in  order  to  avoid  aU  questions,  not  only 
as  to  the  propriety  of  particular  items  being  treated  as  the 
subjects  of  general  average,  but  also  as  to  the  correctness  of 
the  apportionment."  "Under  the  terms  of  this  policy,  the 
underwriters  and  the  assured  have  both  agreed  to  accept  the 
adjustment  and  statement  of  the  average  stater  in  the  foreign 
port,  if  and  when  made,  as  conclusive  between  them,  both  in 
principle  and  details,  as  to  the  loss  which  the  underwriters 
are  to  undertake  in  respect  of  general  average,  subject  to  the 
exception  of  any  matters,  such  as  capture  or  seizure,  which 
are  excluded  by  the  express  terms  of  the  policj'"  {a),  and 
later  (i),  "  If  the  defendants'  contention  be  correct,  it  wotdd 
equally  have  entitled  them  to  dispute  each  item  in  the  original 

(«)  L.  R.  7  0.  P.  at  p.  489.  (*)  At  p.  491. 


1200 


OF  GE^fERAL  AVEKAGE, 


[part  III. 


Sect.  998.  average  statement  on  the  ground  that  it  was  not  properly 
the  subject  of  general  average,  or  that  it  did  not  arise  from 
any  of  the  perils  covered  by  the  policy.  But  it  appears  to 
me  that  the  intention  and  effect  of  the  policy  and  memo- 
randum were  that  all  such  questions  should  be  excluded  in  all 
cases  where  a  foreign  statement  of  general  average  had  been 
made  up,  as  it  was  in  this  case,  at  the  proper  port  of  adjust- 
ment abroad ;  and  that  the  underwriters  by  this  policy,  as 
between  themselves  and  the  assured,  agreed  to  be  bound  by 
the  opinion  and  decision  of  the  foreign  average  stater,  both  as 
to  facts  and  law,  on  the  subject  of  the  general  average  in  the 
statement  which  he  might  make  up  in  the  foreign  port." 


Opinion  of 
Brett,  J.,  as 
to  effect  of 
Foreign 
Adjustment 
Clause. 


999.  Brett,  J.,  also  gave  judgment  in  favour  of  the 
assured,  though  on  a  somewhat  narrower  ground.  He 
agreed  that  the  loss  was  not  a  general  average  loss  by 
English  law,  and  that  it  was  not  due  to  a  peril  insured 
against.  He  then  expresses  the  opinion,  after  discussing  such 
authority  as  there  is  on  the  point,  that  even  where  a  policy 
contains  no  foreign  adjustment  clause  an  English  underwriter 
is  bound  by  the  terms  of  a  foreign  adjustment  to  pay  what 
such  adjustment  declares  to  be  general  average,  though  not 
general  average  by  English  law  ;  but  that  this  liability  only 
attaches  where  the  general  average  loss  is  due  to  a  peril 
insured  against.  Such  being  the  effect  of  an  ordinary  policy, 
some  additional  effect,  he  continues,  must  be  given  to  the 
clause,  in  order  that  its  insertion  may  not  be  meaningless,  and 
the  only  way  to  give  such  effect  to  the  clause  is  to  say  that  it 
was  intended  to  meet  such  a  case  as  the  one  before  the  Court. 
Where,  therefore,  by  foreign  law  a  loss  is  a  general  average 
loss,  and  where  by  such  law  a  general  average  loss  is, 
by  the  mere  fact  of  its  being  a  general  average  loss, 
properly  chargeable  to  underwriters,  whether  or  not  the  peril 
which  caused  such  loss  is  covered  by  the  policy  in  question,  a 
foreign  adjustment  which,  in  accordance  with  such  law, 
charges  the  loss  against  an  English  underwriter  is  binding  on 
the  underwriter,  if  he  has  agreed  to  accept  a  foreign  adjust- 
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ment,  even  though  he  in  his  policy  has  never  granted  protee-    Sect.  999. 
tion  against  the  peril  to  which  the  loss  was  due  (c). 

It  is  not  proposed  to  criticise  this  decision  except  hj  pointing  Criticism  of 
out  that  the  members  of  the  Court  were  all  of  opinion  that  *^^  "^^' 
if  the  general  average  loss  had  been  caused  by  a  peril 
expressly  excepted  in  the  policy,  such  as  capture  or  seizure, 
the  underwriters  would  not  have  been  liable  in  respect  thereof, 
whatever  might  be  the  tenor  of  the  foreign  adjustment.  It 
is,  however,  difficult  to  see  how  this  reservation  can  logically 
be  maintained.  There  seems  no  difference  in  principle 
between  perils  which  are  excepted  from  the  policy  by  express 
words,  and  perils  which  are  excepted  therefrom  by  omission 
to  include  them.  It  is  possible  that  the  Courts  may  some 
day  hold,  notwithstanding  the  dicta  to  the  contrary  in  Harris 
V.  Scaramanga,  that  the  foreign  adjustment  clause  renders 
underwriters  liable  to  reimburse  a  general  average  contribu- 
tion, even  if  occasioned  by  a  peril  expressly  excepted. 

1000.  The  question  of  the  construction  of  this  clause  was  De  Hart  v. 
re-opened  in  a  recent  case  {d),  and  the  Court  of  Appeal  ""^^ora*" 
adopted  the  rule  laid  down  in  the  judgment  of  Bovill,  C.  J., 
and  Keating,  J.,  in  Harris  v.  Scaramanga  (e),  and  held  that 
by  reason  of  the  clause  a  foreign  adjustment  made  in  good 
faith  is  conclusive  between  the  underwriters  and  the 
assured  (/).  The  following  were  the  facts  of  this  case :  The 
plaintiffs'  ship  was  chartered  to  carry  from  Pensacola  to 
Antwerp  a  cargo  of  timber,  including  (as  is  usual  in  this 
trade)  a  deck  load ;  and  the  charter-party  contained  the  fol- 
lowing clause  :  "  In  case  of  average  the  same  to  be  settled 
according  to   York- Antwerp    Rules,    1890,   excepting  that 

(e)  Harris  v.  Scaramanga  (1872),  (d)  De  Hart ».  Compania  Anonima 

L.  K.  7  C.  P.  481.     It  seems  that  "Aurora,"  [1903]   1  K.  B.  109;  2 

the  claim  in  Greer  v.  Poole  (1880),  K.  B.  503  (C.  A.). 
5  Q.  B.   D.  272,  could  have  been  (e)  (1872),  L.  R.  7  0.  P.  481. 

recovered,  had  the  amount  only  been  (/)  For  an  American  decision  to 

incladed  as  general  average  in  the  the  same  effect  on  a  similar  clause, 

foreign  statement.  See  also  Robinows  see  International  Nav.  Co.  ®.  Sea  Ins. 

V.  Ewing's  Trustees  (1876),  3  Ot.  of_  Co.  (1903),  124  Fed.  R.  93;  (1904), 

Sess.  Cas.  (4th  series)  1134.  129  Fed.  R.  13. 
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Sect.  1000.  jettison  of  deck  cargo  (and  the  freight  thereon)  for  the 
common  safety  shall  be  allowable  as  general  average." 
During  the  voyage  it  became  necessary  for  the  safety  of  the 
ship  and  her  cargo,  in  consequence  of  perils  insured  against, 
to  jettison  part  of  the  deck-load.  Under  Rule  I.  of  the 
Tork-A.ntwerp  Rules :  "  No  jettison  of  deck  cargo  shall  be 
made  good  as  general  average,"  and  by  the  Belgian  law, 
apart  from  contract,  it  is  also  not  the  subject  of  general 
average ;  but  the  Belgian  law  recognizes  any  special  pro- 
visions in  a  charter-party  as  to  what  shall  be  the  subject  of 
general  average.  Therefore,  in  an  average  statement  made 
up  at  Antwerp  the  average  stater,  in  accordance  with  the 
terms  of  the  charter-party,  included  the  jettisoned  cargo  and 
its  freight  as  general  average.  The  underwriters  on  the 
vessel  contended  that  the  statement  of  the  foreign  average 
adjuster  is  not  conclusive  unless  it  is  made  in  conformity  with 
the  foreign  law,  and  that  the  statement  was  not  in  ac  ordance 
with  the  general  rule  of  the  Belgian  law.  The  Court  of 
Appeal,  however,  held  that  by  the  foreign  adjustment  clause 
the  parties  had  agreed  to  be  bound  by  the  statement  as  it  was 
in  fact  made  up  {g). 

Romer,  L.  J.,  qualified  his  judgment  in  this  case  by  the 
following  remarks  {/>■)  :  "  I  should  like  to  make  a  reservation 
for  further  consideration  if  the  case  I  am  about  to  mention 
should  hereafter  arise ;  that  is  to  say,  if  the  statement  were 
made  up  according  to  the  law  of  the  port  which  recognized 
the  special  terms  of  the  contract  of  affreightment.  I  doubt 
if  the  parties  to  the  policy  of  insurance  in  a  case  like  the 
present  would  be  bound  by  the  statement  if  the  contract  of 
affreightment  imported  terms  as  to  general  average  of  a  special 
and  unusual  character,  which  could  not  reasonably  have  been 


Reservation 
made  by 
Romer,  L.  J, 


(y)  Kennedy,  J.,  decided  in  favour 
of  the  plaintiff  on  the  ground  that 
the  Belgian  law  recognized  the 
express  provisions  of  the  charter- 
party,  and  therefore  that  the  average 
statement  was  in  accordance  with 
the  Belgian  law ;  and  in  the  Court 


of  Appeal,  Stirling,  L.  J.,  while 
agreeing  with  the  other  members  of 
the  Court  as  to  the  meaning  of  the 
clause,  also  concurred  in  Ken- 
nedy, J.'s,  decision. 
.  (A)  [1903]  2  K.  B.  at  p.  509. 
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contemplated  by  the  parties  to  the  policy  of  insurance.     If  Sect.  1000. 
such  a  case  arises  I  should  like  further  to  consider  it." 

Since  this  decision  the  foreign  adjustment  clause  in  the  New  Average 
Institute  Clauses  has  been  altered,  and  in  its  present  form  aause. 
it  seems  intended  to  guard  against  any  further  extension  of 
the  underwriter's  liability  by  reason  of  special  clauses  in  the 
contract  of  affreightment.  The  new  clause  is  worded  in  the 
following  terms  :  "  General  average  and  salvage  to  be  adjusted 
according  to  the  law  and  practice  obtaining  at  the  place 
where  the  adventure  ends,  as  if  the  contract  of  affreightment 
contained  no  special  terms  upon  the  subject;  or  if  the  contract 
of  afEreightment  so  provides,  according  to  York-Antwerp 
Rules,  or  in  the  case  of  wood  cargoes,  York-Antwerp  Rules 
omitting  the  first  word  of  Rule  I.  ('  No  ') ;  but,  in  all  matters 
not  specifically  referred  to  in  York- Antwerp  Rules  I.  to  XVII. 
inclusive,  the  adjustment  shall  be  in  accordance  with  the  law 
and  practice  obtaining  at  the  place  where  the  adventure  ends, 
and  as  if  the  contract  of  affreightment  contained  no  special 
terms  upon  the  subject." 

1001.  Where  the  foreign  statement  is  made  binding,  it  Foreign 
renders  the  underwriter  liable    not  only  to   reimburse    the  clause  may 
assured  in  respect  of  contributions  levied  upon  his  interest  in  ™riter"liaMe' 
favour  of  the  other  interests,  but  also  to  make  good  to  him  *?  P*y  P*"^" 

tieular 

his  own  contribution  to  a  loss  sustained  by  his  own  particular  average  not 
interest,  which  is  particular  average  by  English   law,  but  policy,  if  it  be 
general  average  under  the  adjustment.     Thus,  in  Mavro  v.  fyg^age  by 
Ocean  Marine  Insurance  Oo.  («'),  there  was  a  partial  loss  both  foreign  law. 
of  ship  and  cargo  under  circumstances  which  constituted  a  ocea^Msx. 
case  for  general  average  contribution  by  foreign,  but  not  by  ^^^-  ^°- 
English,  law.     In  an  action  on  the  policy  brought  by  the 
cargo-owners,  the  defendants  paid  all  the  items  stated  by  the 
foreign  adjustment  to  be  general  average,  except  in  respect  of 
the  damage  to  the  cargo,  relying,  as  regards  the  latter,  on  a 
"  free  from  average,  unless  general "  clause.     Admitting  the 

(»)  (1874),  L.  R.  9  C.  P.  595 ;  10  0.  P.  414  (Exob.  Ch.). 
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Sect.  1001.  correctness  of  the  decision   in  Harris  v.  Scaramanga,  they 

nevertheless  contended  that  the  foreign  adjustment  which 

had  been  made  in  pursuance  of  a  similar  clause  only  applied 

so  as  to  make  them  liable  for  the  amount  which  the  plaintiffs 

had  paid  by  way  of  contribution  to  the  damage  sustained  by 

the  ship.     The  Court,  however,  held  that  the  plaintiffs  were 

also  entitled  to  recover  the  loss  suffered  by  the  cargo  itself. 

Foreign  Although  the  adoption  of  the  foreign  adjustment  clause 

Clause  bSds    ^^^  ^^  most  cases  the  effect  of  increasing  the  liability  of  the 

wbiTm  imd  r   underwriter,  yet  there  may  be  cases  where  the  effect  is  the 

writer.  opposite.     The  adjustment  when  properly  made  is  as  binding 

on  the  assured  as  it  is  upon  the  insurer,  and  the  former 

cannot  turn  round,  in  a  case  where  it  suits  him  to  do  so,  and 

recover  from  his  own  underwriters,  as  particular  average  or 

otherwise,  what  the  foreign  statement  has  declared  to  be  only 

recoverable  as  general  average  by  a  contribution  from  the 

other  interests.     Thus  in  "  The  Mary  Thomas"  a  contribution 

to  certain   expenditures  incurred  by  the  shipowner,  which 

were  general    average   expenditures    by  foreign    law,    was 

assessed  against  the  cargo.     The  shipowner  was,  however, 

unable  to  obtain  payment  from  the  cargo-owners,  owing  to 

the  rule  of  law  in  the  foreign  country  which  precluded  him 

from  doing  so  where  the  loss  was  occasioned  by  the  default 

of  his  own  servants.     He  then  endeavoured  to  reprobate  the 

foreign  statement  and  to  recover  the  amount  from  his  own 

underwriters,  but  this  he  was  not  allowed  to  do  (/c). 

But  a  foreign       Moreover,  the  clause  does  not  apply  at  all  where  there  is 

must  have       «*  initio  no  case  for  general  average,  and  therefore  no  neces- 

Bar^."^"^^"      ^^*y  ^°^  ^^y  statement,  foreign  or  otherwise.     Nor  does  it 

apply  where  there  is  no  reason,  either  on   principle  or  of 

necessity,  why  a  foreign  port  should  have  been  chosen  for 

making  the  adjustment  (l) . 

{k)  The  Mary  Thomas,  [1894]  P.  with  this  decision. 
108  (C.  A.),  distinguishing  Dioken-  (?)  The  Brigella,  [1893]  P.  at  pp. 

son  ■(/.  Jardine  (1868),  L.  R.  3  C.  P.  197,  201,  not  overruled  on  either  of 

639.    It  is  doubtful  whether  Hick  v.  these  points  by  Montgomery  v.  In- 

London  Ass.  Co.  (1895),  1  Com.  Cas.  demnity  Mutual,  &o.  Co.,  [1902]  1 

241  (Mathew,  J.),  is  quite  oonsi'tent  K.  B.  734. 
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1002.  It  is  sometimes  necessary  to  have  a  general  average  Sect.  1002. 
adjustment  prepared  abroad,  though  it  may  he  possible  and  Where 
expedient  to  take  the  vessel,  virhich  has  suffered  the  general  made  abroad 
average  damage,  in  respect  of  which  the  adjustment  is  made,  "{ ^^Ig"^*^ 
to  a  home  port  for  repairs.     The  cost  of  the  repairs  must  in  sustained, 
this  case,  for  the  purposes  of  the  adjustment,  be  a  matter  of 
estimate,  which  may  easily  be  far  greater  or  far  less  than  the 
actual  cost  as  subsequently  determined.     Suppose  the  estimate 
to  exceed  the  actual  cost,  the  result  is  that  the  shipowner 
obtains   from    the   cargo   a   larger  contribution   than   he   is 
entitled  to.     As  between  the  shipowner  and  the  owners  of  the 
cargo,  such  a  circumstance  can  give  rise  to  no  question,  each 
party  being  deemed  to   have   agreed   to  be  bound  by  the 
amount  of  the  estimate.     But  an  interesting  and  difficult 
question  then  arises  between  the  shipowner  and  his  under- 
writers.    Are  the  latter  also  bound  by  the  estimate  made  for 
the  purposes  of  the  foreign  adjustment,  and  therefore  liable 
to  pay  the  shipowner  such  proportion  thereof  as  the  value  of 
the  ship  may  bear  to  that  of  all  the  contributing  interests? 
Or,  secondly,  are  the  underwriters  only  bound  to  pay  the 
shipowner  the  ship's  proportion  of   the  actual  repair  bill  ? 
Or,  thirdly,  are  the  underwriters  entitled  to  treat  the  contract 
as  one  of  indemnity,  and  merely  to  pay  the  difference  between 
the  actual  cost  of  the  repairs  and  the  amount  already  received 
from  the  cargo  under  the  foreign  adjustment  ? 

1003.  By  way  of  illustration,  let  us  suppose  that  in  a  case  Illustration, 
where  ship  and  cargo  are  the  two  contributing  interests,  the 
contributory  value  of  ship  being  double  that  of  cargo,  a 
general  average  sacrifice  of  ship  takes  place,  and  that  in  the 
foreign  port  where  the  general  average  is  adjusted  the  amount 
of  the  ship's  damage  is  estimated  at  6,000^.  The  shipowner 
recovers  2,000/.,  being  one-third  of  this  sum,  from  the  cargo, 
and  her  repairs  are  subsequently  completed  at  home  for 
4  600/.  On  the  first  alternative,  the  shipowner  would  recover 
4,000/.  more  from  his  underwriters,  receiving  thus  6,000/.  in 
all  for  damage  which  has  only  cost  him  4,500/.     On  the 
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Sect.  1003.  second  alternative,  he  would  receive  from  his  underwriters 
two-thirds  of  4,500/.,  making  5,000/.  in  all.  On  the  third 
alternative,  having  already  received  2,000/.  from  the  cargo,  he 
would  only  recover  the  balance  of  his  loss,  namely,  2,500/. 
There  is  obviously  much  to  be  said  in  favour  of  the  third 
alternative,  inasmuch  as  it  is  the  only  one  under  which  the 
shipowner  does  not  make  a  profit  out  of  his  loss.  And  if  it 
be  urged  that  there  is  no  reason  why  the  underwriter,  rather 
than  the  shipowner,  should  enjoy  all  the  benefit  of  the  over- 
payment made  by  the  cargo-owner,  it  must  be  remembered 
that  in  the  converse  case — i.e.,  where  the  amount  of  the 
damage  happens  to  have  been  under-estimated  at  the  foreign 
port — it  is  the  underwriters  on  ship  who  suffer  all  the  loss  in 
consequence  of  such  under-estimate ;  for  the  shipowner  can 
proceed  against  his  own  underwriters  for  the  whole  of  his 
general  average  damage,  surrendering  to  them  merely  the 
inadequate  proportion  which  he  has  received  from  the  cargo. 
If,  then,  under  these  circumstances  it  is  they  who  suffer,  it 
may  be  contended  that  when  circumstances  are  different  it  is 
they  who  should  have  the  advantage. 

The  attention  of  average  adjusters  seems  not  to  have  been 
so  much  turned  to  this  possible  view  of  the  matter  as  to  have 
been  divided  between  the  merits  of  the  other  two  alternatives. 
An  attempt  was  made  a  few  years  ago  to  agree  upon  a  rule  by 
which  the  second  alternative  would  have  become  a  rule  of 
practice,  but  the  discussion  revealed  so  substantial  a  difference 
of  opinion  that  the  attempt  proved  a  failure.  Those  who 
support  the  first  alternative  conceive  that  it  is  forced  upon 
them  by  the  decisions  upon  the  foreign  adjustment  clause 
which  have  been  already  noticed  ini),  and  that  the  adoption 
of  any  other  rule  would  be  in  defiance  of  the  law.  The 
editors  do  not  quite  appreciate  this  difficulty.  These  cases  do 
not  appear  to  determine  anything  more  than  that  what  a  foreign 
adjustment  declares  to  be  general  average  shall  be  general 

(m)  E.g.,  Harris  v.  Soaramanga ;      Al    Ships'    Small    Damage    Assn. 
Hick  ».  London  Ass.  Co. ;  The  Mary       (1889),  22  Q,  B.  D,  680, 
Thomas,  ubi  suprtf,  ^nd  Price  v.  The 
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average,  and  tliat  tte  aggregate  of  such  adjustment  shall  be   Sect.  1003. 
recoverable  as  such  from  English  underwriters.     They  do  not 
determine  that  a  shipowner  shall,  under  any  circumstances, 
recover  from   his  underwriters  more   than  the  loss  he  has 
sustained. 

1004.  The  average  having  been  thus  adjusted,  it  remains  Liability  of 
to  inquire  who  are  the  parties  legally  liable  to  pay  the  pro-  ship,  goods 

portionate  shares  of  the  contribution,  and  in  what  mode  can  Ji^d  freight, 
'^  '  tor  their 

such  payment  be  enforced.  respective 

Primarily  the  sole  parties  liable  by  the  law  of  general  contribution. 

average  are  the  parties  upon  whose  respective  interests  the  Rights  of 

.        .  .       „     .   ,      parties  liable 

contribution  has  been  assessed,  i.e.,  the  owners  of  ship,  freight  against  their 

and  goods.  But  by  virtue  of  the  contract  in  the  policy,  the 
owner  of  property  sacrificed  may  have  recourse  in  the  first  in- 
stance to  his  own  insurer  for  the  whole  of  his  loss  (w),  and  the 
insurer  upon  payment  succeeds,  by  subrogation,  to  the  rights 
of  the  assured  as  against  third  persons  (o).  This  rule,  how- 
ever, does  not  apply  to  general  average  expenditures,  as  these 
do  not  involve  the  loss  or  destruction  of  any  part  of  any  par- 
ticular interest,  so  as  to  make  the  underwriter  on  that  interest 
directly  liable  in  respect  of  the  whole  thereof.  Hence  an 
underwriter  cannot  be  sued  for  the  whole  of  a  general  average 
expenditure,  but  only  for  the  proportion  assessed  against  the 
interest  which  he  has  insured,  and  there  must  therefore  be 
some  kind  of  adjustment  before  he  can  be  so  sued  (p).  So 
by  the  Marine  Insurance  Act  (q),  it  is  now  provided  that 
"  Subject  to  any  express  provision  in  the  policy,  where  the 
assured  has  incurred  a  general  average  expenditure,  he  may 
recover  from  the  insurer  in  respect  of  the  proportion  of  the 
loss  which  falls  upon  him ;  and,  in  the  case  of  a  general  average 
sacrifice,  he  may  recover  from  the  insurer  in  respect  of  the 
whole  loss  without  having  enforced  his  right  of  contribution 
from  the  other  parties  liable  to  contribute." 

(«)  See,  however,  an  exception  to  (jo)  The  Mary  Thomas,  [1894]  P. 

this  rule  stated  in  §  1005.  108. 

(o)    Dickenson  v.  Jardine  (1868),  (?)  Sect,  66,  sub-sect,  4. 
li.  R.  3  C,  P.  639. 
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[part  III. 


Sect.  1004. 

Modem  prac- 
tice— master's 
lien  on  the 
goods. 


Practice  in 
case  of  a 
general  ship. 


The  parties' 
interests  are 
severally,  and 
not  jointly, 
liable. 


The  general  practice  now  is  for  the  underwriters  to  pay  in 
the  first  instance  the  amount  of  their  contrihution ;  but  this  is 
a  mere  matter  of  convenient  practical  arrangement,  leaving 
the  legal  Uatilities,  and  therefore  the  legal  remedies,  of  the 
respective  parties  entirely  unaltered.  Accordingly  the  master 
has  still  a  lien  on  the  goods  till  payment  of  the  contribu- 
tion (r),  or  he  may  enforce  his  claim  by  action  (s). 

In  the  case  of  a  general  ship,  where  there  are  many  con- 
signees, it  is  usual,  in  practice,  for  the  master,  before  he 
delivers  the  goods,  to  take  a  bond  from  the  different  mer- 
chants for  payment  of  their  portions  of  the  average,  when 
the  same  shall  be  adjusted  (t).  But  the  bond  which  is  exacted 
in  these  circumstances  must  be  reasonable.  Nor  is  the  ship- 
owner bound  to  accept  security  in  lieu  of  immediate  payment ; 
consequently  each  consignee  must  pay  the  amount  demanded 
by  the  shipowner,  or  at  his  own  risk  tender  what  he  thinks  is 
his  proper  proportion.  He  is,  however,  entitled  to  the  neces- 
sary account  or  particulars  from  the  owner  or  master,  to 
enable  him  to  ascertain  what  his  proper  proportion  is  :  and  if 
such  particulars  be  refused  the  consignee  woidd  not  be  allowed 
by  the  Court  to  be  prejudiced  by  not  having  made  a  sufficient 
tender  (u).  A  consignee  who  is  not  the  owner  of  the  goods 
is  not  rendered  liable  for  contribution  by  the  mere  receipt  of 
them  under  a  bill  of  lading,  unless  there  be  an  express  con- 
dition to  that  effect  in  the  bill  (jb). 

The  parties  severally  interested  in  ship,  cargo,  and  freight, 
are,  as  a  general  principle,  severally,  and  not  jointly,  liable 


(r)  Per  Lord  Tenterden  in  Soaife 
V.  Tohiu  (1832),  3  B.  &  Ad.  523. 
Cf.ADderaon*.  OoeanS.S.  Co  (1884), 
10  App.  Cas.  at  p.  115;  and  Huth  v. 
Lamport(lf 86),  16  Q.  B.  D.  442,  736. 

(«)  Birkley  v.  Presgrave  (1801),  1 
East,  220. 

{t)  It  is  his  duty  to  do  so,  and  his 
owners  will  be  liable  to  an  action 
for  damages  at  the  suit  of  the  cargo- 
owner  if  he  neglects  this  duty. 
Crooks  V.  AUan  (1879),  6  Q.  B.  D. 


38  ;  Strang  v.  Scott  (1889),  14  App. 
Cas.  601  ;  Nobel's  Co.  v.  Ilea  (1897), 
2  Com.  Cas.  293  ;  The  Santa  Ana 
(1907),  154  Fed.  R.  800.  Sometimes 
aguaranty  is  given  by  the  merchant's 
underwriter. 

(«)  Huth  V.  Lamport  (1886),  16 
Q.  B.  D.  442,  73.i  ;  The  Norway 
(1864),  Br.  &  Lush.  377,  397. 

(a)  Scaife  v.  Tobin  (1832),  3  B.  & 
Ad.  523  ;  see  Walford  v.  GaUndez 
(1897),  2  Com.  Cas.  137. 
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for  their  respective  proportions  of  the  contribution  :  if,  how-    Sect.  1004. 
ever,  they  he  jointly  interested,  they  would,  on  principle,  he 
jointly  liable,  and  have  accordingly  been  held  to  be  so  in  the 
United  States  [y). 

Hence  it  also  follows,  that  if  one  of  such  joint  owners 
have  insured  his  interest  separately,  and  in  consequence  of 
his  joint  liability  is  obliged  to  pay  his  partner's  share  of  the 
contribution  as  well  as  his  own,  his  underwriters  will  not  be 
liable  to  reimburse  to  him  their  proportion  of  what  he  has  so 
paid  (s). 

1005.  "Where  there  has  been  a  general   average   sacrifice  Direct 
owing  to  a  peril  insured  against,  the  underwriter  is  directly  underwi-iters 
liable  to  the  owner  of  the  interest  sacrificed  in  respect  of  the  I'^nerSf'aver- 
fuU  amount  of  such  sacrifice.     Having  paid  in  respect  of  the  ^s^  Baorifioe 

,1  «  1  .  0       °^  oontriba- 

loss  he  is  then  entitled  to  stand  m  the  place  of  his  assured  for  tion. 
the  purpose  of  obtaining  contribution  from  the  other  inte- 
rests («).  The  underwriter  on  the  contributing  interest  is  also 
liable,  if  the  loss  has  been  caused  by  a  peril  insured  against, 
to  reimburse  his  assured  in  respect  of  the  contribution  which 
the  latter  has  paid,  or  is  liable  to  pay  {b).  The  result  is  that 
questions  of  general  average  contribution  are  in  practice 
frequently  fought  out  not  between  the  owners  of  the  several 
interests,  but  by  their  respective  underwriters.  But,  never- 
theless, any  question  as  to  the  right  to  contribution  is  always 
determined  by  the  Courts  without  regard  to  any  question  of 
insurance,  and  as  if  the  contest  were  in  reality,  as  it  is  in 
form,  one  between  the  owners  themselves.  As  a  deduction 
from  this  principle,  Barnes,  J.,  held  in  The  Brigella  (c)  that 
as  there  could  be  no  case  for  general  average  contribution 

(y)  Sims  w.  Willing  (1822),  8  Serg.  Nav.  Co.  v.  Atlantic  Mut.  Ins.  Co. 

&  Eawle,  103.  (1900),  100  Fed.  11.304.  Theruledoes 

(z)  See  2  Phillips,  s.  1411.  not  apply  to  general  average  expeu- 

(fl)  Dickenson  v.   Jardine  (1868),  ditures.     The  Mary  Thomas,  [1894] 

li.  R.  3  C.  P.  639.     In  America  the  P.  108 ;  mte,  §  1004. 

same  rule  is  considered  by  Parsons  (A)  Mar.  Ins.  Act,  s.  66,  sub-s.  5, 

as  now  established,  although  there  ante,  §  908. 

is  some    authority  the  other  way.  («)  The  Brigella,  [1893]  P.  189. 

See  2  Parsons,  289 — 293 ;  Internat. 
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[part  III. 


Sect.  1005, 


Exception 
■where  ship, 
freight  and 
cargo  owned 
hy  the  same 
assured. 


Liability  of 
underwriters 
proportionate 
to  amount 
insured. 


where  all  the  interests  at  risk  were  owned  by  the  same  person, 
such  person  could  have  no  claim  upon  his  insurer  on  one  of 
the  interests  for  a  general  average  contribution,  although, 
had  the  interests  been  separately  owned,  there  would  have 
been  a  general  average  loss.  But  this  decision  was  shortly 
afterwards  overruled  by  the  Court  of  Appeal  {d),  and  it  is 
now  provided  by  the  Marine  Insurance  Act  (e)  that  where 
ship,  freight  and  cargo,  or  any  two  of  those  interests,  are 
owned  by  the  same  assured,  the  Kability  of  the  insurer  in 
respect  of  general  average  losses  or  contributions  is  to  be 
determined  as  if  those  subjects  were  owned  by  different 
persons. 

The  rule  that  in  case  of  a  general  average  sacrifice  the 
owner  of  the  interest  sacrificed  can  recover  the  full  amount  of 
the  loss  from  the  insurer  of  that  interest  does  not  apply  when 
two  or  more  of  the  contributing  interests  are  owned  by  the 
same  assured.  The  reason  for  this  exception,  as  stated  by 
the  Court  of  Appeal,  is  that  the  assured  is  deemed  to  have 
the  contributions  of  the  other  interests  which  belong  to  him 
in  his  pocket,  and  therefore  the  amount  of  these  contributions 
must  be  deducted  from  the  amount  of  the  loss  (/).  Thus,  if 
ship,  freight  and  cargo  belong  to  the  same  person,  and  the 
thing  sacrificed  be  part  of  the  ship,  the  assured  can  only  sue 
the  underwriter  on  ship  for  the  ship's  proportion  of  the  loss. 

The  underwriters  are  not  necessarily  bound  to  reimburse  the 
fuU  amount  of  the  sacrifice  or  of  the  contribution,  but  only  that 
proportion  of  it  which  the  value  of  the  interest  as  insured 
bears  to  its  value  as  estimated  for  the  purposes  of  contribu- 
tion {g) ;  and  this  is  obviously  just,  for  the  value  of  the  ship  or 
goods,  as  between  the  assured  and  his  .underwriter,  is  either 
their  value  in  the  policy  or  else,  in  an  open  policy,  their  value 
at  the  time  and  place  of  the  ship's  sailing ;  but  their  contri- 


(cl)  Montgomery  v.  Indemnity 
Mutual  Mar.  Ins.  Co.,  [1902]  1  K.  B. 
734. 

(e)  Sect.  66,  sub-sect.  7. 

(/)  Montgomery  v.  Indemnity 
Mutual  Mar.  Ins.  Co.,  supra;  over- 


ruling on  this  point  The  Brigella, 
supra. 

(g)  Phillips,  Ins.  s.  1410;  Ander- 
son V.  Ocean  S.S.  Co.  (1884),  '  10 
App.  Cas.  107  ;  54  L.  J.  Q.  B.  192. 
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butory  value  is,  as  we  have  seen,  something  very  different  to  Sect.  1005. 
this,  viz.,  their  net  value  as  they  reach  their  owner's  hands  at 
the  port  of  adjustment.      It  is  evident,  therefore,  that  the 
underwriter  cannot  be  at  all  affected  by  the  latter  value,  but 
only  by  the  former  {h). 

Thus,  suppose  goods  to  be  insured  in  the  policy  for  500/. ; 
let  their  net  value  at  the  port  of  discharge,  i.e.,  their  contri- 
butory value,  be  l,oOO/. — the  amount  of  contribution  paid  by 
them  to  be  150/. — then  the  underwriter  will  be  liable  to 
reimburse  to  the  assured  on  goods,  not  150/.,  or  the  whole  of 
the  sum  to  be  contributed,  but  50/.,  or  a  third  of  that  sum, 
that  being  the  proportion  which  the  amount  insured  (500/.) 
bears  to  the  contributory  value  (1,500/.) ;  or,  to  put  the  same 
thing  in  another  way,  the  owner  of  the  goods  (as  one  of  the 
parties  to  the  contribution)  has  to  pay  in  contribution  10  per 
cent,  on  their  contributory  value ;  but  the  underwriter  has 
only  to  pay  to  the  owner  of  the  goods  (as  his  assured)  10  per 
cent,  on  the  amount  for  which  they  are  insured. 

Supposing  the  contributory  value  not  to  exceed  the  amount 
insured,  the  rule  of  reimbursement  is  still  the  same.  Thus, 
goods  insured  for  and  valued  in  the  policy  at  500/.  are  valued 
in  contribution  at  500/.  The  assured  has  paid  in  contribu- 
tion 50/.,  i.e.,  a  tenth  of  the  contributory  value :  the  under- 
writer repays  him  60/.,  or  a  tenth  of  the  value  in  the  policy. 

Hence  the  rule,  "  whatever  is  paid  in  contribution,  by  the 
excess  of  the  contributory  value  over  the  value  in  the  policy, 
is  paid  by  the  assured ;  but  for  whatever  is  paid  on  a 
contributory  value  not  exceeding  the  value  in  the  policy,  the 
assured  is  indemnified  on  the  proportion  insured"  («). 


(A)  A  convenient   phrase  obtains  that  an  underwriter  who  has  paid 

in  practice  for  expressing  these  two  for  loss  by  jettison  of  the  thing  in- 

values — viz.,  the  contributory  values  sured  is  entitled,  in  the  proportion 

and  the  arrived  values ;  the  latter  that  the  sum  insured  bears  to  the 

alone  concerning  the  underwriters.  policy  value,  to  whatever  is  recovered 

(i)  1  Magens,  245,  case  xix.  ;  in  general  average  in  respect  of  such 
Phillips,  Ins.  s.  1410.  On  the  other  loss,  although  the  amount  so  re- 
hand,  it  is  provided  by  a  rule  of  the  covered  may  exceed  the  amount  paid 
Association    of    Average  Adjusters  by  him.     See  Appendix  D. 
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|_PART  III. 


As  against 
underwriters, 
contributory 
value  cannot 
exceed  the 
valuation  in 
the  policy. 


This  principle  is  recognized  in  sect.  73,  sub-sect.  1  of  the 
Marine  Insurance  Act,  which  declares  that — 

Subject  to  any  express  provision  in  the  policy,  where 
the  assured  has  paid,  or  is  liable  for,  any  general  average 
contribution,  the  measure  of  indemnity  is  the  full  amount 
of  such  contribution,  if  the  subject-matter  Hable  to  con- 
tribution is  insured  for  its  full  contributory  value  ;  but,  if 
such  subject-matter  be  not  insured  for  its  full  contributory 
value,  or  if  only  part  of  it  be  insured,  the  indemnity 
payable  by  the  insurer  must  be  reduced  in  proportion  to 
the  under  insurance,  and  where  there  has  been  a  par- 
ticular average  loss  which  constitutes  a  deduction  from 
the  contributory  value,  and  for  which  the  insurer  is  liable, 
that  amount  must  be  deducted  from  the  insured  value  in 
order  to  ascertain  what  the  insurer  is  liable  to  contribute. 

1006.  In  a  recent  case  the  facts  were  that  a  vessel  was 
insured  for  and  valued  in  the  policy  at  33,000^.  During  the 
currency  of  the  policy  she  incurred  general  average  expenses, 
and  had  also  to  pay  a  salvage  award.  In  the  salvage  action 
her  real  value  was  proved  to  be  40,000/.,  and  this  amount 
was  also  accepted  as  her  contributory  value  for  general 
average  purposes.  Her  owners  claimed  to  recover  from  their 
underwriters  the  whole  amount  of  the  ship's  contribution 
towards  the  general  average  expenses  and  the  salvage  award. 
But  it  was  held  by  the  House  of  Lords,  affirming  the  decisions 
of  Bigham,  J.,  and  of  the  Court  of  Appeal,  that  they  could 
not  be  allowed  to  allege  that  the  value  of  the  vessel  exceeded 
33,000/.,  and  that  therefore  only  thirty -three  fortieths  of  the 
whole  amount  was  recoverable  (A) .  A  third  alternative,  which 
the  editors  suggested  in  the  previous  edition  of  this  work, 
while  the  case  was  ptill  sub  Judiee  in  the  Court  of  Appeal, 


(/()  The  S.S.  Balmoral  Co.  v.  Mar- 
ten, [1900]  2  Q.  B.  748;  [1901]  2 
K.  B.  896;  [1902]  A.  0.  611.  A 
similar  point  arose  recently  in  the 
United  States  District  Court  (South- 
ern District  of  New  York)  in  Inter- 
national Navigation  Co.  v.  Atlantic 
Mutual  Ins.  Co.  (1900),  100  Fed.  R. 
304,  where  Brown,  D.  J.,  in  a  very 


learned  and  exhaustive  j  udgment,  held 
the  insurers  liable  for  the  full  amount, 
irrespective  of  the  valuations  in  the 
policies.  His  decision  was  afGrmed 
on  appeal  (1901),  108  Fed.  R.  988. 
See  also  International  Nav.  Co.  v. 
Sea  Ins.  Co.  (1904),  129  Fed.  E.  13. 
For  a  converse  case,  see  The  St. 
Johns  (1900),  101  Fed.  R.  469. 
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commended  itself  to  Stilling,  L.  J.,  in  the  Court  of  Appeal,  Sect.  1006. 
and  to  Lord  Macnaghten  in  the  House  of  Lords  as  theo-  ~ 
retioally  a  more  logical  view,  but  one  which,  in  view  of  certain 
practical  objections,  it  would  nevertheless  not  be  proper  to 
*ipply.  namely,  that  the  underwriters  should  be  held  liable 
for  the  amount  which  would  have  been  assessed  against  the 
ship,  if  her  contributory  value  had  in  fact  been  neither  more 
nor  less  than  her  policy  valuation. 

1007.  So  in  France,  it  was  decided  in  the  Cour  Royale  of  The  rule  of 
Aix  (30th  August,  1822),  that,  as  between  the  assured  and  law  tte^same. 
his  underwriter  a  general   average  loss  is  to  be  adjusted, 
either  upon  the  value  in  the  policy,  or,  in  an  open  policy, 
upon  the  value  of  the  goods  at  the  time  and  place  of  loading 
on  board  (l). 

The  following  observations  by  Boulay-Paty  tend  to  put  the 
whole  subject  in  a  clear  light : — 

"  When  the  object  is  to  ascertain  the  nature  and  extent  of 
the  legal  liabilities  to  which  the  underwriter  is  exposed  in 
consequence  of  the  contribution  which  has  been  assessed  on 
the  subject  insured,  reference  must  be  had  to  the  policy  of 
insurance  alone,  which  is  the  law  really  regulating  the 
relations  of  the  parties.  The  claim  of  the  assured  against 
his  imderwriter  in  respect  of  the  contribution  is  a  very 
different  claim  from  that  which  he  has  against  his  co- 
adventurers,  and  flows  solely  from  the  stipulations  in  the 
policy.  Hence,  the  adjustment  as  between  the  assured  and 
the  underwriter  ought  invariably  to  be  fixed  upon  the  value 
of  the  subject  insured  at  the  time  and  place  of  the  ship's 
sailing,  without  any  distinction  in  this  respect  between  general 
and  particular  average  loss  "  (/). 

(/}  Boulay-Paty,  Emerigon,  vol.  ii.  p.  8. 
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CHAPTER  V. 


OF  PARTICULAR  AVERAGE. 


Definition  of 
a  particular 
average  loss 
and  of 
particular 
charges. 


SECT. 

What  is  Particular  Average  ?  1008,  1009 

Adjustment  of  Particular  Average- 
On  Goods 1009a— 1022 

On  Ship    .'. 1023—1040 

On  Freight,  Profits,  &o 1041 

Petty  Averages    1042 

1008.  Particular  average  losses  are  defined,  and  the 
distinction  between  such  losses  and  particular  charges  is 
drawn,  in  sect.  64  of  the  Marine  Insurance  Act  in  the 
following  terms : — 

Sub-sect.  I.  A  particular  average  loss  is  a  partial 
loss  (o)  of  the  subject-matter  insured,  caused  by  a  peril 
insured  against,  and  which  is  not  a  general  average 
loss  (i). 

Sub-sect.  2.  Expenses  incurred  by  or  on  behalf  of  the 
assured  for  the  safety  or  preservation  of  the  subject- 
matter  insured,  other  than  general  average  and  salvage 
charges,  are  called  particular  charges.  Particular  charges 
are  not  included  in  particular  average. 


Particular  charges  are  recoverable  from  the  insurer  under 
the  sue  and  labour  clause ;  and  this  is  so,  even  where  the 


(a)  Sect.  66,  suh-sect.  1,  of  the 
Act  declares  that  ' '  any  loss  other 
than  a  total  loss  as  hereinbefore 
defined  is  a  partial  loss." 

(4)  Arnonld's  definition  -was  "  a 
loss  arising  from  damage  accidentally 
and  proximately  caused,  hy  the  perils 
insured  against,  to  some  particular 


interest,  as  the  ship  alone,  or  the 
cargo  alone."  For  a  learned  dis- 
cussion by  Mr.  Maclachlan  as  to  the 
origin,  meaning,  and  history  of  the 
term  "average"  as  used  in  the 
Maritime  Law,  see  Arn.  6th  ed. 
pp.  919—926.  See  aJso  McArthur, 
Appendix  4. 


CHAP.  V.J  ADJUSTMENT  ON  GOODS.  1215 

policy  contains  a  warranty  against  particular  average,  if  they  Sect.  1008, 
were  incurred  with  the  object  of  preventing  not  merely  a  "" 

partial  hut  a  total  loss  (c). 

Particular  average,  instead  of  being  contributed  for  by  the  Adjustment 
general  body  of  those  who  are  interested  in  the  adventure,  average. 
falls  entirely  upon  the  particular  owner  of  the  property 
deteriorated  by  the  damage  {d) ;  and  such  owner,  if  insured, 
has  a  claim  against  his  underwriter  in  proportion,  1st,  to  the 
degree  by  which  the  damage  sustained  may  have  diminished 
the  value  to  him  of  the  property  insured ;  2nd,  to  the  sum 
which  the  underwriter  by  the  policy  has  agreed  to  insm-e  on 
such  property  (e). 

Whatever  percentage  this  deterioration  may  amount  to  on 
the  value  which  the  property  would  otherwise  have  sold  for, 
that  same  percentage  the  underwriter  is  bound  to  pay  to  the 
assured,  upon  the  sum  for  which,  by  the  policy,  he  has  agreed 
to  stand  insurer. 

For  instance,  if  goods  which  have  been  insured  for  500/., 
would  have  realized  in  the  market  to  which  they  were  being 
sent  1,500/.,  but  for  the  occurrence  of  a  particular  average 
loss,  which  prevents  them  from  selling  there  for  more  than 
1,200/.,  it  is  plain  that  these  goods  have  been  deteriorated  to 
the  extent  of  300/.,  or  one-fifth  of  the  value  they  would  other- 
wise have  realized  :  the  underwriter,  in  such  case,  is  not  bound 
to  repay  the  assured  300/.,  or  the  whole  amount  of  the  actual 
loss  sustained,  but  only  100/.,  or  a  fifth  part  of  the  sum  for 
which  the  goods  were  insured,-  that  is,  he  is  bound  to  pay  the 
assured  the  same  proportion  of  the  sum  insured,  as  the  damage 

[c]  See  the  Mar.  Ins.  Act,  s.  64  (2).  the  introduction  of  the  new  expres- 

Kidston  v.  Empire  Marine  Ins.  Co.  sion  "measure  of  indemnity."    The 

(1866),  L.   R.   1  C.  P.  535;   (1867),  "measure    of    indemnity"    is    the 

2  C.  P.  357.  amount  recoverable  in  a  given  case, 

{i)   Hence  the  term  "  particular  assuming    the   assured  to  be  fully 

average  loss."     1  Emerigon,  o.  xii.  covered.     In  the  case  of  a  total  loss 

s.  39,  p.  685.  he   recovers   the   full   "measure   of 

(«)  Sect.  67  of  the  Mar.  Ins.  Act  indemnity  "  ;  in  the  case  of  a  partial 

(see  ante,  §  338)  does  not  make  this  loss  only  a  proportionate  part  thereof . 
subject  any  easier  to  understand  by 
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Sect.  1008.  may  have  deducted  from  the  value  they  would  otherwise  have 
realized. 


What  losses 
are  particular 
average 
generally. 


Summary  of 
rules  in  Mar. 
Ins.  Act, 


1009.  As  far  as  relates  to  the  cause  of  loss,  we  have  already 
investigated  the  principles  and  collected  the  examples  of  par- 
ticular average  losses,  in  treating  of  those  risks  and  losses 
which  are  covered  by  the  policy ;  on  this  part  of  the  subject 
it  will  be  only  necessary  to  say,  that  all  damage  sustained  at 
sea  by  ship  and  cargo  which  does  not  involve  their  total  (/) 
destruction  or  privation,  whether  actual  or  constructive,  gives 
the  assured  a  claim  against  his  underwriters,  subject  to  the 
conditions  and  limitations  by  which  the  responsibility  of  the 
underwriter  is  modified  and  controlled.  Of  these  conditions 
the  principal  are : — That  the  damage  which  is  the  subject  of 
the  claim  must  have  been  proximately  caused  by  the  perils 
insured  against,  and  that  it  must  not  have  arisen  either  from 
the  ordinary  wear  and  tear  of  the  voyage,  or  from  the  inherent 
vice  and  defect  of  the  subject  insured,  or  the  wilful  mis- 
conduct of  the  assured  himself.  When  the  foundation  of  the 
claim  against  the  underwriter  consists  in  expenditures  in- 
curred in  the  course  of  the  voyage  {g),  it  must  appear  that 
these  expenditures  were — 1,  necessary;  2,  extraordinary  (that 
is,  necessitated  by  some  casualty,  not  by  the  mere  common 
occurrences  of  an  average  voyage) ;  3,  incurred  for  the  benefit 
of  the  ship  alone,  or  the  cargo  alone. 

It  would  be  merely  to  repeat  what  has  been  elsewhere 
stated,  if  we  attempted  in  this  place  to  enumerate  all  the  cases 
that  give  a  claim  for  particular  average  loss  on  the  different 
subjects  of  insurance.  We  propose  now  to  consider  the  prin- 
ciples and  rules  which  govern  the  adjustment  of  any  loss, 
when  it  has  been  ascertained  to  be  a  particular  average  loss. 

1009a.  First  as  to  the  adjustment  of  a  particular  average 
loss  on  goods. 


(/)  The  distinction  between  a 
total  loss  of  part,  which  is  not  within 
the  warranty  agadiist  particular  aver- 
age, and  a  partial  loss  of  the  whole, 
which  is,  is  dealt  with  elsewhere, 


§§  1018, 1082. 

ig)  Generally  styled  "particular 
charges."  Kidston  v.  Empire  Ma- 
rine Ins.  Co.  (1866),  L.  R.  1  C.  P. 
635. 
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The  rules  on  whioh  depends  the  "  measure  of  indemnity  "  Sect.l009a. 
for  a  particular  average  loss,  i.e.,  the  total  amount  which  the  ».  71,  ae  to 
assured,  if  fully  insured,  can  recover  (h),  are  thus  summarized  particular  loss 
in  sect.  71  of  the  Marine  Insurance  Act :—  °*  ^°°'^«- 

Sect.  7 1 .  Where  there  is  a  partial  loss  of  goods,  merchan- 
dise, or  other  moveables,  the  measure  of  indemnity,  subject 
to  any  express  provision  in  the  policy,  is  as  follows  : — 

(1)  Wliere  part  of  the   goods,  merchandise   or  other 

moveables  insured  by  a  valued  policy  is  totally 
lost,  the  measure  of  indemnity  is  such  proportion 
of  the  sum  fixed  by  the  policy  as  the  insiirable 
value  (j)  of  the  part  lost  bears  to  the  insurable 
value  of  the  whole,  ascertained  as  in  the  case  of 
an  unvalued  policy : 

(2)  Where  part  of  the  goods,  merchandise,  or  other 

moveables  insured  by  an  unvalued  policy  is 
totally  lost,  the  measure  of  indemnity  is  the  in- 
surable value  of  the  part  lost,  ascertained  as  in 
case  of  total  loss  : 

(3)  Where  the  whole  or  any  part  of  the  goods  or  mer- 

chandise insured  has  been  delivered  damaged  at 
its  destination,  the  measure  of  indemnity  is  such 
proportion  of  the  sum  fixed  by  the  policy  in  the 
case  of  a  valued  policy,  or  of  the  insurable  value 
in  the  case  of  an  unvalued  policy,  as  the  differ- 
ence between  the  gross  sound  and  damaged 
values  at  the  place  of  arrival  bears  to  the  gross 
sound  value : 

(4)  "  Gross  value "  means  the  wholesale  price  or,  if 

there  be  no  such  price,  the  estimated  value,  with, 
in  either  case,  freight,  landing  charges,  and  duty 
paid  beforehand ;  provided  that,  in  the  case  of 
goods  or  merchandise  customarily  sold  in  bond, 
the  bonded  price  is  deemed  to  be  the  gross 
value.  "Gross  proceeds"  means  the  actual 
price  obtained  at  a  sale  where  all  charges  on 
sale  are  paid  by  the  sellers. 

The  effect  of  these  rules  will  now  he  explained. 

(h)  See  Mar.  Ins.  Act,  s.  67,  ante,       goods,  see  Mar.  Ins.  Act,  s.  16,  sub- 
j  338.  s.  i,  ante,  \  363. 

(j)    For    the    insurable    value    of 
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Sect.  1010. 

Adjustment 
of  particular 
average  on 
goods. 


1010.  The  true  method  of  ascertaining  the  amount  which 
the  underwriter  ought  to  pay,  in  order  to  indemnify  the 
assured  for  a  particular  average  loss  on  goods  arriving  sea- 
damaged,  depends  mainly  upon  the  following  elementary 
principle  of  insurance  law ;  viz.,  that  the  amount  upon  which 
the  premium  is  paid  is,  as  between  the  assured  and  the  under- 
writer, the  sole  amount  to  be  regarded  in  estimating  the 
amount  of  the  underwriter's  liability :  he  pays  no  loss  upon 
that  for  which  he  receives  no  premium  (/c). 

Now,  in  a  fully  underwritten  policy  on  goods,  unless  other- 
wise stipulated,  this  amount  is  either,  in  an  open  policy,  their 
insurable  value,  which  consists  of  their  prime  cost  {i.e.,  their 
invoice  price  at  the  port  of  loading) ,  together  with  all  expenses 
till  put  on  board,  including  premium  and  costs  of  insurance  {I), 
or  else,  in  a  valued  policy,  the  value  expressed  in  the  policy ; 
hence  the  sole  basis  upon  which  a  particular  average  loss  on 
goods  fully  insured  can  be  adjusted  is,  as  regards  the  under- 
writer, either  theii"  prime  cost  on  board,  or  their  value  in  the 
policy  (m). 

When  the  goods  are  only  partially  insured,  it  has  already 
been  pointed  out  that  there  is  no  difference  in  the  amount 
recovered,  in  case  of  a  particular  average  loss,  whether  the 
policy  be  valued  or  open.  The  amount  recoverable  depends 
in  general,  in  both  cases,  on  the  amount  subscribed  («). 


Amount  of 
loss  payable 


1011.  Prom  this  principle  it  follows  that  the  amount  which 


(k)  In  order  to  avoid  all  miscon- 
ception, let  it  be  remembered  that 
each  separate  underwriter  pays  only 
upon  the  actual  sum  by  him  sub- 
scribed. See  Mar.  Ins.  Act,  s.  67  (2), 
ante,  §  338.  Thus,  if  five  under- 
writers have  each  subscribed  2001. 
on  a  policy  on  goods  valued  at  1,000Z. 
and  the  goods  arrive  damaged  one- 
fourth,  each  underwriter  will  have 
to  pay  50?.  as  his  quota  to  make  good 
this  loss— i.e.,  one-fourth  of  200?. 
The  five  underwriters  will  pay  collec- 
tively 250?.,  or  one-fourth  of  1,000?., 


the  whole  amount  of  the  valuation . 

(?)  Mar.  Ins.  Act,  s.  16,  sub-s.  3, 
mile,  §  365  ;  Tuite  v.  Royal  Exoh. 
Ass.  Co.  (1747),  1  Park,  224,  225 ; 
Usher  v.  Noble  (1810),  12  East,  639  ; 
Waldron  v.  Coombe  (1810),  3  Taunt. 
162. 

{m)  Usher  v.  Noble  (1810),  12  East, 
639  ;  Tuite  v.  Royal  Exch.  Ass.  Co. 
(1747),  1  Park,  224,  225  ;  1  MarshaU, 
232  ;  Stevens,  Av.  178  ;  Beneoke, 
Pr.  of  Indem.  12—14. 

(h)  See  ante,  chapter  on  ' '  Valua- 
tion," 6  340. 
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the  underwriter  has  to  pay,  in  respeot  of  a  particular  average   Sect.  lOH. 

loss  on  sea-damaged  goods,  cannot  at  aU  depend  upon  the  by  under- 

higher  or  lower  market  price  which  such  goods  may  fetch  in  nJt*to  v^''* 

their  port  of  destination  or  arrival.  '"i*'^  *^^  ™e 

-J-,  .  and  fall  of  the 

-Tor  this  market  price  at  the  port  of  destination  is  a  very  markets  at  the 

different  thing  from  their  prime  cost  on  hoard  at  the  port  of  ^°  °  *'^^* ' 
loading,  or  (it  may  he)  from  their  value  in  the  policy,  heing 
the  price  at  which  the  merchant  can  afEord  to  sell  them  there 
to  a  consumer,  after  paying  freight  and  aU  charges,  and  either 
realising  a  profit  or  submitting  to  a  loss  ;  this  price,  therefore, 
is  composed  of  three  constituent  parts — 1.  Prime  cost  on 
board  ;  2.  Freight,  duty,  and  landing  charges ;  3.  Profit  in  a 
gaining,  or  loss  in  a  losing,  market  (o). 

Now  it  is  the  first  of  these  alone — i.e.,  prime  cost,  or  value 
in  the  policy — with  which  the  underwriter  on  goods  is  con- 
cerned :  he  has  not  insured  against  loss  by  freight,  &c. ;  he 
has  not  insured  against  loss  of  expected  profit.  In  the 
language  of  Lord  Mansfield,  he  only  "  engages  so  far  as  the 
prime  cost  or  value  in  the  policy,  that  the  thing  shall  come 
safe  ;  he  has  no  concern  with  any  jsrofit  or  loss  which  may 
arise  to  the  merchant  from  the  goods  ;  he  has  no  concern  with 
any  subsequent  value  "  (p)- 

1013.  The  principle,  in  fact,  of  indemnity,  as  practically  Principle  of 
adopted  in  this  country,  is,  as  we  have  already  seen,  that  the  ease  of  seV 
underwriter  on  goods  does  not  engage  to  put  the  merchant  in  "^q^*^^ 
the  same  condition  he  would  have  been  in  had  his  goods 
arrived  safely  at  the  port  of  destination,  but  solely  to  put  him 
in  regard  to  such  goods  in  the  situation  in  which  he  was  at 
the  beginning  of  the  risk. 

There  is,  therefore,  an  important  distinction  running 
through  the  whole  of  this  branch  of  insurance  law — viz.,  that 
the  extent  of  loss  the  assured  on  goods  sustains  by  the  sea- 
damage  is  one  thing,  the  amount  which  the  underwriter  has 
to  pay  in  respect  thereof  is  quite  another ;  accordingly,  when 

.(o)    Beneoke,   Pr.    of    Indem.   3;  (^)  Lewis ii.Eueker  (1761),  2 Burr. 

Stevens,  Av.  85.  1170  ;  Stevens,  Av.  119. 
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Sect.  1012.  goods  arrive  sea-damaged,  two  points  are  to  be  ascertained  — 
first,  the  extent  of  depreciation  in  value  wliich  the  goods  have 
suffered  ;  secondly,  the  amount  which  the  underwriter  ought 
to  pay  in  respect  thereof. 

Modeofasoer-  1013.  The  first  point  is  ascertained  by  simply  comparing 
extenfo?de-  *'^®  ^noe  for  which  the  goods  would  have  sold  in  the  market 
preoiation  on    ]^g^^  ^jjgy  arrived  there  sound  with  the  price  for  which  they 

goods  arriviDg  "^  _  ■' 

sea-damaged,  actually  do  sell  arriving  there  damaged. 
Sound  and  Where  the  damaged   goods   are   actually  sold  by  public 

vaiuef  ^  auction,  the  amount  they  realise  is  called  the  damaged  value ; 

the  value  which  they  would  have  sold  for,  if  sound,  is  esti- 
mated by  supposing  them  to  be  sold  at  the  current  price  for 
sound  articles  of  the  same  kind  in  the  same  market,  and  the 
amount  supposed  to  be  realised  by  these  pro  forma  sales  is 
called  the  sound  values. 

The  difference,  then,  between  the  market  price  of  the  sound 
and  the  market  price  of  the  damaged  goods,  or,  in  technical 
language,  between  the  sound  and  damaged  values,  gives  the 
direct  amount  of  the  merchant's  loss. 

But  this  cannot  be  the  amount  the  underwriter  has  to  pay, 
for,  first,  it  would  make  the  maiket  price  of  the  goods  at  the 
port  of  destination  the  basis  of  the  underwriter's  liability, 
when,  as  we  have  j  ust  seen,  the  only  true  ba«is  of  such  liability 
is  their  prime  cost  at  the  port  of  loading  ;  secondly,  it  would 
involve  the  underwriter  in  the  rise  and  fall  of  the  markets,  with 
which,  as  we  have  also  seen,  he  has  no  concern;  that  is,  for 
the  same  amount  of  sea-damage  he  would  have  to  pay  more 
when  the  goods  come  to  a  gaining,  and  less  when  they  come 
to  a  losing,  market  (9) ;  while  the  desideratum  is  to  obtain 

(y)  This  will  be  obvious  from  the  following  example  : — 
Let  the  prime  cost  of  the  goods  be  SOOZ.  ;  the  amount  of  loss  by  sea- 
damage  be  half  the  sum  for  which  they  would  have  sold  if  sound  ;  the  profit 
or  loss  be  half  the  prime  cost. 
Then  take, 

(1)  A  losing  market. 

Goods,  if  sound,  would  have  sold  for  half  prime  cost  £250 

Being  damaged,  did  sell  for  half  that  sum 125 

Difference  between  sound  and  damaged  values  (merchant's  loss) £126 
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some  uniform  measure,  or  standard  of  value,  by  -whioh  the   Sect.  1013. 
amount  the  underwriter  has  to  pay,  in  respect  of  a  particular 
loss  on  damaged  goods,  shall  he  always  the  same  when  the 
proportional  extent  of  damage  is  the  same  (r) . 

1014.  The  object,  then,  in  comparing  the  proceeds  of  the  Modein-wMch 
sound  and  damaged  sales  for  the  purposes  of  indemnity  under  tained  per- 
the  policy  is  not  to  ascertain  the  direct  amount  of  the  mer-  °^^^Sb,  or 

'■         •'  proportion  oi 

chant's  loss,  but  its  relative  amount — the  proportion,  that  is,  depreciation, 

,.-..,  .  .  is  applied  to 

which  it  bears  to  the  price  at  which  the  goods  would  have  the  sum  in- 
sold  if  sound ;  the  question  being,  not  whether  the  depreoia-  toMo'ertain ^ 

tion  amounts  to  any  given  fixed  sum,  but  whether  it  amounts  ^^j^*  *^^., 

•'   °  '  underwriter 

to  one-half,  one-fourth,  or  one- eighth  of  the  sum  for  which  the  has  to  pay. 
goods  would  have  sold  if  sound  ;  whether,  in  a  word,  the 
commodity  is  one-half,  one-fourth,  or  one- eighth  the  worse 
for  the  sea-damage ;  when  this  is  ascertained,  the  liability  of 
the  underwriter  is  ascertained  also,  for  he  pays  the  same  pro- 
portional part,  whether  it  be  one-half,  one-fourth,  or  one- 
eighth  of  the  prime  cost,  or  value  in  the  policy. 

"  The  difference  between  the  sound  and  damaged  sales 
affords  the  proportion  of  loss  in  any  given  case,  i.e.,  it  gives 
the  aliquot  part  of  the  original  value  which  may  be  considered 
as  destroyed  by  the  perils  insured  against ;  when  this  is 
ascertained,  it  only  remains  to  apply  this  liquidated  propor- 
tion of  the  loss  to  the  standard  by  which  the  value  is  calcu- 
lated, and  you  then  get  the  one-half,  the  one-fourth,  or  the 
one-eighth  of  the  loss  in  terms  of  money  "  (s). 

The  underwriter  on  a  losing  market  would,  on  this  principle,  pay  125^. 

Take  next, 

(2)  A  gaining  market. 

Goods,  if  sound,  would  have  sold  50  per  cent,  above  prime  cost    £750 

Being  damaged,  did  sell  for  half  that  sum 375 

Difference  between  sound  and  damaged  values  (merchant's  loss)   £375 

The  underwriter  on  a  gaining  market  would  pay  375/.,  though  the  amount 
of  deterioration  is  the  same  in  both  oases, 
(r)  Stevens,  Av.  119. 
(-)  Per  Lord  Ellenborough  in  Usher  v.  Noble  (1810),  12  East,  647. 
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Sect.  1014.  Thus  the  sum  which  the  underwriter  will  have  to  pay  will 
depend  solely  on  the  relative  extent  of  the  loss  and  wiU  he 
the  same  whether  the  goods  arrive  at  a  gaining  or  a  losing 
market  {t). 

In  short,  that  which  the  assured  loses  by  the  depreciation 
of  his  goods  is  an  aliquot  part  of  the  market  value  for  which 
they  would  have  sold  had  they  arrived  sound  at  their  port  of 
destination ;  that  which  the  underwriter  pays  in  respect  of 
such  loss  is  the  same  aliquot  part  of  their  prime  cost  or  value 
in  the  policy :  thus,  if  the  damage  amounts  to  half  the  sound 
value  of  the  goods,  the  underwriter  pays  half  the  sum  he  has 
agreed  to  insure ;  if  to  a  third,  then  he  pays  a  third  of  that 
sum,  and  so  on  in  exact  proportion  to  the  extent  of  the 
depreciation  (m)  . 

The  compari-       1015.  Even  after  this  rule  of  adjustment  was  established,  it 
gross,  not        was  for  Some  time  doubted  whether  the  amount  of  deprecia- 
net,  va  ues.      ^.^^  ^^  ^^  sea-damaged  goods  was  to  be  ascertained  by  com- 
paring together  the  net  or  the  gross  produce  of  the  sound  and 

it)  Take  the  same  data  as  in  the  preceding  note — i.e.,  let  the  prime  cost 

he  500Z.  ;  the  depreciation,  half  the  sound  values  ;  the  profit  or  loss,  half  the 

prime  cost. 

Then, 

(1)  On  a  losing  market. 

Sound  values  (there  being  80  per  cent,  loss  on  prime  cost) £2fi0 

Produce  of  damaged  goods  (being  half  the  sound  value) 125 

Difference  between  sound  values  and  damaged  goods  [i.e.,  merchant's 
loss)     £125 

But  125Z.  is  one-half,  or  50  per  cent,  on  250?.  (the  sound  values) ;  the 
underwriter  pays  one-half,  or  50  per  cent,  on  500Z.  (the  prime  cost) — i.e.,  he 
pays  250Z. 

(2)  On  a  gaining  market. 

Sound  values  (being  50  per  cent,  over  prime  cost)     £750 

Produce  of  damaged  goods  (being  half  the  sound  values)    376 

Difference  between  sound  values  and  damaged  goods  (merchant's  loss) .  £375 

But  375/.  ia  one-half,  or  50  per  cent,  on  760/.  (the  sound  values) ;  the 
underwriter  pays  one-half,  or  50  per  cent,  on  500/.  (the  prime  cost) — i.e.-,  he 
pays  250/.,  as  before. 

(«)  Lewis  V.  Eucker  (1761),  2  Burr.       ■n.  Shedden  (1802),  2  East,  581 ;  Usher 
1167  ;  Hurry  v.  Royal  Exch.  Ass.       v.  Noble  (1810),  12  East,  639. 
Co.  (1801),  3  B.  &  P.  308  ;  Johnson 
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damaged  sales :  the  question  came  on  for  consideration  in  the  Sect.  1015. 
Court  of  King's  Bench,  when  it  was  established  By  Lawrence, 
J.,  in  one  of  the  ablest  judgments  ever  delivered  in  West 
minster  Hall,  that  the  true  rule  of  adjustment  is,  that  the 
percentage,  or  aliquot  part,  which  the  underwriter  has  to  pay 
of  the  prime  cost  or  value  in  the  policy,  must  be  ascertained 
by  comparing  the  gross  produce  of  the  sound  with  the  gross 
produce  of  the  damaged  sales  (.e)  ;  and  this  is  now  invariably 
acted  on  in  practice  as  the  true  rule  of  adjustment  {y). 

It  is  in  this  way  alone,  as  the  learned  Judge  most  ably 
shows,  that  an  uniform  measure  or  standard  of  adjustment 
can  be  obtained,  the  result  of  which  will  be  the  same  whether 
the  markets  rise  or  fall,  or  whether  the  charges  are  increased 
or  diminished  (s). 

By  the  gross  produce  of  the  sales  is  meant  the  market  price 
at  which  the  merchant,  after  paying  freight,  duty,  and  landing 
charges,  can  sell  the  goods  to  the  consumer  or  purchaser  at 
the  port  of  arrival.  It  is  plain  that  a  comparison  of  the  full 
market  price,  which  the  consumer  would  thus  give  for  the 
damaged  goods,  with  that  which  he  would  have  given  for  the 
same  goods  if  sound,  all  charges  being  in  both  cases  pre- 
viously paid  by  the  seller,  aiiords  the  exact  measure  of  their 
depreciation ;  for  it  is  the  deteriorated  quality  of  the  goods 
which,  in  such  case,  alone  determines  the  difference  of  price  ; 
"  the  quality  of  the  goods,"  as  Lawrence,  J.,  puts  it,  "  can 
alone  influence  him  in  determining  what  he  shall  pay  "  (a). 

1016.  This  mode,  then,  gives  the  exact  measure  of  depre-  otherwise  the 
elation ;  it  is  clear,  also,  that  the  comparison  of  the  net  pro-  ^ui^Ye 

(ic)  Johnson  v.  Shedden  (1802),  2  Av.  119. 
East,  581,  generally  known  at  Lloyd's  (a)  2  East,  583.     Where  damaged 

as  the  "Brimstone  Case,"  from  the  goods  have  prior  to  sale  been  neoes- 

nature  of  the  subject  insured,  which  aarily  conditioned,  it  is  the  value  of 

was  a  cargo  of  brimstone  and  shu-  the  conditioned  goods,  and  not  that 

mack.     Stevens,  Av.  92.  of  the  goods  less  the  cost  of  condi- 

{y)  Except  where  the  policy  con-  tioning,  that  is  to  he  compared  with 

tains  a  special  clause  as  to  adjust-  the  sound  value,  in  order  to  ascertain 

ment  on  the  basis  of  bonded  prices  the  proportion  of  loss.     Eranois  v. 

or  net  proceeds.  Boulton  (1895),  65  L.  J.  Q.  B.  153 

(a)  For  detailed  proof,  see  Stevens,  (Mathew,  J.). 
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Sect.  1016.    ceed8  would  not  only  fail  in  this  respect,  but  would  also 

involved  in      involve  the  underwriter  in  the  rise  and  fall  of  the  markets ;  by 

fall  of  tbT*^     ^^®  *®™^  "  '^^^  proceeds ' '  is  meant  the  gross  proceeds,  deducting 

markets.  freight,  duty,  and  landing  charges.     Now,  with  regard  to 

freight,  the  most  important  of  these  deductions,  it  is  a  fixed 

principle  of  our  law  maritime  that  however  much  goods  may 

be  deteriorated  in  value  by  sea-damage,  yet,  if  they  arrive  in 

bulk,  the  same  freight  is  payable  on  them  as  though  they  had 

The  same        arrived   sound.     The  deduction  then  to  be  made  from  the 

abl/on  "imX'  gross  proceeds  of  the  sound  and  damaged  sales  in  respect  of 

bSi^^™       freight  would  be  an  invariable  quantity,  however  great  the 

damaged.        amount  of  damage  might  be,  and  whether  the  goods  came  to 

a  losing  or  a  gaining  market ;  but,  as  Lawrence,  J.,  says,  in 

the  celebrated  judgment  already  referred  to,  "If  you  take 

equal  quantities  from  two  unequal  quantities,  the  smaller  such 

unequal  quantities  are,  the  greater  will  be  the  difference 

between  their  remainders."     Now,  as  the  percentage  on  the 

prime  cost  or  value  in  the  policy  payable  by  the  underwriter 

varies  directly  with  the  amount  of  this  difference,  it  is  obvious 

that  any  method  of  adjustment  which  makes  such  amount 

greater  or  less,  according  to  the  rise  or  fall  of  the  markets, 

must  involve  the  underwriter  in  the  consequences  of  such  rise 

and  fall.     The  method  of  adjustment  by  comparison  of  the 

net  proceeds  of  the  sound  and  damaged  sales  inevitably  leads 

to  this  result,  and  therefore,  upon    the   principles  already 

stated,  is  rejected  (i).     Another  consequence  of  taking  the 

(S)  Take  the  same  data  as  in  the  two  preceding  notes,  and  let  the  amount 
of  freight  payable  on  the  goods  be  in  all  cases  lOOl. 

Then, 

(1)  On  a  losing  market. 

Gross  sound  sales   £350 

Deduct  freight  and  charges 100 

Net  sound  sales £260 

Gross  damaged  sales  (half  leas)    £175 

Deduct  freight  and  charges 100 

Net  damaged  sales  , 75 

Difference  (giving  the  amount  of  damage) £175 

But  175^  is  70  per  cent,  on  250/.  (the  net  sound  sales).   .•.  the  underwriter 
pays  70  per  cent,  on  500/.,  the  prime  cost — i.e.,  3501. 
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net  produce  would  be,  that  the  underwriter  would  be  made   Sect.  1016. 
responsible  for  a  loss  not  arising  from  the  deterioration  of  the 
commodity   by  sea-damage,  but  from  having  to  pay  equal 
freight  duties  and  charges  on  commodities  of  unequal  value, 
viz.,  on  the  sound  and  damaged  goods. 

But,  by  an  adjustment  founded  on  a  comparison  of  the 
gross  proceeds  of  the  sound  and  damaged  sales,  the  extent  of 
the  underwriter's  liability  will  be  always  the  same,  when  the 
relative  amount  of  depreciation  is  the  same.  Thus,  let  it  be 
assumed  that  the  gross  proceeds  of  goods  valued  at  600/.  in 
the  policy  would,  if  they  had  come  to  a  losing  market  in 
a  sound  state,  have  been  ^50/.,  and  if  to  a  gaining  market, 
850/. ;  let  it  be  further  assumed  that  the  depreciation  in  both 
cases  is  one-half  their  sound  value  : — 

In  a  losingr         In  a  gaining 
market.  market. 

Then,  gross  proceeds  of  sound  sales    .     ^350  £850 

gross  proceeds  of  damaged  sales       175  425 


DifEerenee,  giving  amount  of  damage  .     £175  £425 


In  both  these  oases,  the  amount  of  damage  being  half  the 
gross  proceeds  of  the  sound  sales,  the  underwriter  pays  half 
the  value  in  the  policy,  or  25ijl.  in  each  case,  irrespective 
entirely  of  all  fluctuation  in  the  markets. 

(2)  On  a  gaming  market. 

Gross  sound  sales    £850 

Deduct  freight  and  charges 100 

Net  sound  sales     £750 

Gross  damaged  sales  (half  less)    £425 

Deduct  freight   100 

Net  damaged  sales 325 

Difference  (giving  the  amount  of  damage) £425 

But  4251.  is  56f  per  cent,  on  7501.  (the  net  sound  sales).  .-.  the  underwriter 
pays  56|  per  cent,  on  5001.  (the  prime  cost)— i.e.,  2831. :  6s.  Sd.  That  is, 
for  the  same  amount  of  damage  the  underwriter  pays  350?.  in  a  losing,  and 
283Z. :  6«.  %d.  in  a  gaining,  market. 

A. — VOL.  II.  4  K 
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Sect.  1017.  1017.  An  exception  to  the  rule  of  adjustment  by  whioli  the 
Exception  amount  of  depreciation  of  damaged  cargo  is  made  to  depend 
to  aeU  in^^  °™  °^  *  Comparison  between  the  gross  sound  and  gross  damaged 
bond.  values  is  allowed  in  practice,  in  the  case  of  goods  which  are 

at  the  port  of  destination  ordinarily  sold  in  bond.  Apart 
from  such  exception,  the  rule  above  laid  down  would  require 
the  duty  to  be  added  to  the  sound  and  arrived,  or  damaged, 
values,  before  the  comparison  was  made.  But  there  was  for 
years  a  custom  at  Lloyd's  "  to  adjust  particular  average  on  a 
comparison  of  bonded,  instead  of  duty-paid,  prices,  in  claims 
for  damage  to  tea,  tobacco,  coffee,  wines  and  spirits  imported 
into  this  country."  The  principle  on  which  this  exception 
was  based  has  in  more  recent  times  received  a  wider  recogni- 
tion by  the  adoption  of  the  following  rule  by  the  Association 
of  Average  Adjusters : — "That  in  consequence  of  the  facilities 
generally  offered  to  bond  goods  at  their  destination,  on  which 
terms  they  are  often  sold,  the  term  '  gross  proceeds '  shall,  for 
the  purposes  of  adjustment,  be  taken  to  mean  the  price  at 
which  the  goods  are  sold  to  the  consumer,  after  payment  of 
freight  and  landing  charges,  but  exclusive  of  customs  duty, 
in  cases  where  it  is  the  custom  of  the  port  to  sell  or  deal  with 
the  goods  in  bond"  (c). 

Adjustment  1018.  When  an  integral  part  of  the  goods  insured  is  totally 

of  part.  lost,  as,  e.g.,  where  one  case  or  package  out  of  several  cases  or 

packages  of  the  same  description  of  goods  is  burnt,  or  has  all 
its  contents  washed  clean  out  of  it,  or  goes  in  bulk  to  the 
bottom  of  the  sea,  the  underwriters  wiU  have  to  pay  the  same 
proportion  of  the  insurable  or  agreed  value,  which  the  goods 
lost  bear  to  the  whole  goods  of  the  same  description  covered 
.  by  the  insurance ;  in  other  words,  the  exact  amount  lost  must 
be  paid  for  at  its  value,  whether  insurable  or  agreed  {d). 

(e)   See  MoArthur,  262.     Where  goods  sold  in  bond  be  made  on  a 

the  amount  of  the  duty  is  not  an  comparison  of    the  amount  of   the 

invariable  charge,   but  varies  with  sales  either  including  or  excluding 

the  amount   of    the    damage,    it  is  the  duty.     See   Stevens,    137—147; 

immaterial  whether  the  adjustment  of  Benecke,  430. 
a  particular  average  loss  on  damaged  (<?)  Stevens,   Av.    150;    Benecke,' 
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When  such  total  loss  of  part  and  also  a  particular  average   Sect.  1018. 
loss  both  occur  on  the  same  interest,  as,  for  instance,  if  of  where  there 
twenty  hogsheads  of  sugar  ten  be  totally  washed  out,  and  tieuiTr  aver-' 
ten  damaged  by  sea  water,  the  practice  is  to  adjust  them  age  loss  of 
separately  ;  but  this  is  not  absolutely  necessary,  as,  whether 
they  are  involved  together  or  separated,  the  result  is  pre- 
cisely the  same  {e) . 

But  where   several   articles  are  insured  together  in  the  Adjuatment 

°  where,  of 

same  policy,  and  each  suffers  a  particular  average  loss  by  several  difBe- 
sea-damage,  the  loss  must  be  adjusted  separately  on  each,  insured  toge- 
even  though  the  clause  "  to  pay  average  on  each  species  as  arriversea- 
if  separately  insured "  be  not  inserted  in  the  policy :   for  damaged, 
otherwise  the  underwriter  would  be  involved  in  the  rise  and 
fall  of  the  markets,  except  in  the  very  improbable  case  when 
the  state  of  the  markets  at  the  port  of  arrival  is  alike  as  to 
all  the  articles,  i.e.,  when  all  the  articles,  had  they  arrived 
sound,  would  have  realized  in  the  port  of  arrival  exactly  the 
same  percentage  of  profit  and  loss  upon  their  fii'st  cost,  or 
valuation  in  the  policy  (/). 

When  out  of  whole  packages  or  bales  of  manufactured  Sale  of  sound 
goods   only   a  few  articles   or  pieces  in   each    arrive   sea-  goods  toge- 
damaged,  it  is  a  frequent  practice  to  sell  the  sound  and  fOTmiIg''part 
damaged  goods  together  at  the  same  auction;  the  practice  of  same  bale 
does    not   appear  objectionable;  but  it  must  be   carefully  Underwriter 
home  in  mind,  that  in  adjusting  the  average  on  such  a  sale  {'J'^*  ^^^^  *°^ 
the  diminished  value  at  which  the  sound  part  of  the  package  the  assortment 
may  seU,  owing  to  the  assortment  being  broken,  is  not  a  loss 
for  which  the  underwriter  is  liable :  for,  as  Stevens  observes, 
"  he  is  accountable  only  for  the  actual  damage  done  to  the 
thing  iasured,  and  engages  to  guarantee  the  assured  against 

Pr.  of  Indem.  150.     See  Mar.  Ins.  inoontestably  proved  hoth  by  Beneoke 

Act,   8.   71,,  8ub-ss.   1  and  2,  ante,  and  by  Stevens ;  by  the  former  alge- 

§   1009a.     The  passage  in  the  text  braioally,   and  by  the  latter  arith- 

assumes  the  goods  to  be  fully  covered  metically ;  the  proof,  however,  in  its 

by  insurance.  detail,  is  too  long  for  insertion  here, 

{«)  Beneoke,  Pr.  of  Indem.   439  ;  and  the  reader  is,  therefore,  referred 

Stevens,  Av.  151,  152,  who  give  the  to  Beneoke,  441,  n.  %,  and  Stevens, 

proof.    '  153-155. 

(/)  This  is  most  ingeniously  and 

4k2 
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Extra  charges 
of  damaged 
sales  to  be 
added  to  the 
loss  payable 
by  the  under- 
writer. 
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the  direct  operation   of  sea-damage,   but  not  against  the 
consequential  results  "  (g) . 

In  practice,  where  a  bale  or  case  containing  a  number  of 
smaller  pieces  or  packages  appears  to  be  substantially 
damaged,  the  bale  or  case  as  a  whole  is  sold  as  damaged 
goods,  and  the  underwriter  is  charged  with  his  proper  proportion 
of  the  difference  between  the  sound  and  damaged  values  of 
the  whole,  without  any  investigation  as  to  the  exact  amount 
of  physical  damage  which  the  goods  may  have  actually 
sustained. 

1019.  As,  however,  sales  by  auction  of  the  damaged  goods 
are  resorted  to  mainly  with  the  view  of  comparing  the  sound 
and  damaged  values,  so  as  to  ascertain  the  amount  of  indem- 
nity which  the  underwriter  has  to  pay ;  and,  as  the  charges  of 
these  sales  need  not  have  been  incurred  if  the  goods  had  not 
been  insured,  they  are  to  be  borne  by  the  underwriter,  though 
not  a  part,  nor  a  direct  consequence,  of  the  sea-damage : 
accordingly,  these  extra  charges  (consisting  mainly  of  bro- 
kerage, lot  money,  commission  to  the  agent  of  the  under- 
writers, &c.)  are  added  separately  to  the  amount  of  the  loss, 
after  its  quantum  has  been  ascertained,  and  then  the  whole  is 
apportioned  on  the  underwriters  in  the  usual  way  (h).  Where, 
in  an  action  on  a  policy,  the  jury  had  found  a  verdict  for  an 
average  loss,  the  Court  would  not  grant  a  new  trial,  on  the 
ground  that  it  should  have  been  left  to  the  jury  to  determine 


ig)  Steyens,  155—158,  5th  ed.  ; 
Beneoke,  437,  438.  See  accordingly 
Cator  V.  Gt.  Western  Ins.  Co.  of 
New  York  (1873),  L.  B.  8  0.  P  552 ; 
Lysaght  V.  Coleman,  [189S]  1  Q.  B. 
49  (C.  A.).  Where  the  insurance 
was  on  "  228  cases  whiskey,"  and 
the  straw  and  labels  were  damaged, 
Bigham,  J.,  held  that  the  assured 
could  recoyer  for  the  loss  arising 
from  the  sale  of  the  cases  of  whiskey 
in  their  damaged  state.  Brown  v. 
Fleming  (1902),  7  Com.  Cas.  245. 
The  ground  of  the  decision  was  that 


the  straw  and  labels  were  part  of  the 
thing  insured. 

(A)  Stevens,  Av.  148—150  ;  Be- 
neoke, 436,  437.  The  rule  of  prac- 
tice adopted  by  the  Association  of 
Average  Adjusters  is  that  "  the  ex- 
penses of  protest,  survey  and  other 
proofs  of  loss,  including  the  commis- 
sion or  other  expenses  of  a  sale  by 
auction,  are  not  admitted  to  make 
up  the  percentage  of  a  claim ;  and 
are  only  paid  by  the  underwriters  in 
case  the  loss  amounts  to  a  clain) 
without  thenj." 
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whether  these  extra  charges  of  the  damaged  sales  should  be   Sect.  1019. 
borne  by  the  underwriter  or  not ;  as  that  point  was  in  the 
discretion  of  the  arbitrator  by  whom  the  amount  of  the  loss 
was  directed  to  be  ascertained  («'). 

It  should  here  be  noticed-  that  though  the  charges  for 
ascertaining  the  damage  to  goods  fall  upon  the  party  who  is 
liable  to  bear  the  damage  thereon,  i.e.,  upon  the  underwriter 
when  he  is  liable  under  the  policy  {k),  yet  the  underwriter 
cannot  be  made  liable  for  the  cost  of  examining  such  goods 
as  prove  to  be  undamaged  {I). 

1020.  Generally  speaking,  a   particular   average  loss   on  Sea-damage 
goods  is  adjusted  at  the  port  of  destination,  and,  in  such  case,  in  Hhip's  port 
the  adjustment  ought  always  to  be  conducted  in  the  manner  adjusted  as  a 
above  described :  if,  however,  a  ship,  in  the  course  of  her  ^^l™^^  l°ss- 
voyage,  is  obliged  to  run  for  a  port  of  distress  to  repair,  and 
the  cargo  being  necessarily  unloaded  for  that  purpose,  it  is 
discovered  that  the  whole,  or  part  of  it,  is  so  damaged  that  it 
would  probably  be  wholly  spoiled  if  reloaded  and  sent  on,  and 
therefore,  to  prevent  further  deterioration,  it  is  sold  on  the 
spot  for  the  benefit  of  all  concerned,  in  such  case  the  claim 
must  be  adjusted  as  a  salvage  loss — that  is,  the  underwriter 
pays  the  difference  between  the  prime  cost,  or  insured  value 
of  the  goods,  and  the  net  proceeds  of  the  damaged  sales, 
i.e.,  their  market  price  after  deducting  all  expenses,  including 
freight,  where  any  is  due  {m) . 

If  the  assured,  in  order  to  take  the  benefit  of  a  favourable  Adjustment 
market,  or  for  other  reasons,  chooses  to  put  an  end  to  the  risk  an  inter- 
by  voluntarily  receiving  his  goods  at  any  port  short  of  their  ^^^^'^  v°^- 
destination,  Phillips  thinks  that  the  loss  the  goods  may  have 
incurred  by  sea-damage  should  be  adjusted  upon  the  same 
principles  as  at  the  port  of  destination  (w). 

(i)  Hudson  V.  Marjoribanks  (1823),  Q.  B.  49  (C.  A.). 

7  Moore,  463  ;  <S.  G.  but  not  S.  P.,  1  {m)    Stevens,    81  ;    Appendix   ii. 

Bing.  393.  263—265  ;  Beneoke,  444  ;  2  Phillips, 

[k)  2  Phillips,  Ins.  s.  1741.  s.  1480. 

[l]  Lysaght  v.  Coleman,  [1896]  1  («)  2  PhilUps,  Ins.  s.  1467. 
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Sect.  1021. 

Adjustment 
on  eroods 
arriving'  sea- 


above  5  per 
cent,  under 
the  memo- 
randum. 


Adjustment 
where  ■whole 
of  intended 
cargo  not  on 
board  at  time 
of  loss. 


Adjustment 
on  a  policy 
covering  a 
fluctuating 
interest. 


1021.  In  treating  of  the  common  memorandum,  we  have 
already  had  occasion  to  consider  the  mode  of  computing  the 
degree  of  loss  by  sea-damage  on  memorandum  articles,  so  as 
to  ascertain  whether  it  amounts  to  5  per  cent. ;  it  is  perhaps 
hardly  necessary  to  add  that,  in  order  to  make  the  under- 
writer liable  under  this  clause,  it  is  not  necessary  that  the 
direct  loss  sustained  by  the  merchant  should  amount  to  5  per 
cent,  on  the  prime  cost  or  the  sum  insured,  but  only  on  the 
gross  proceeds  of  the  sound  sales  (o). 

Grenerally  speaking,  as  we  have  seen  in  case  of  sea-damage 
to  goods  under  a  valued  policy,  the  valuation  is  the  sole  basis 
of  adjustment,  i.e.,  the  underwriters  are  to  pay  the  same  per- 
centage on  the  valuation  in  the  policy  as  the  rate  of  deprecia- 
tion amounts  to  on  the  sound  sales ;  and  this  is  so  whenever, 
at  the  time  of  loss,  the  fuU  cargo  was  on  board  to  which  the 
valuation  was  intended  to  apply.  Where,  however,  only  a  part 
of  the  full  intended  cargo  is  on  board  at  the  time  of  loss,  and 
such  part  is  totally  lost  with  the  ship,  the  rule  of  adjustment 
on  valued  policies  is  that  the  underwriters  pay  the  same  pro- 
portion of  the  valuation  in  the  policy  as  the  goods  lost  bear 
to  the  whole  intended  cargo  (/>) ;  in  open  polioies  they  pay  the 
proved  value  of  the  goods  (q).  The  rule  would  be  the  same, 
mutatis  mutandis,  if  such  part,  after  being  shipped,  arrived 
sea-damaged. 

The  following  case  shows  the  rule  of  adjustment  oil  a 
policy  intended  to  cover  a  fluctuating  interest : — An  insurance 
was  effected  for  twelve  months  "  on  goods  "  on  board  thirty 


(o)  Phillips  puts  this  case :  Several 
articles  are  included  in  one  invoice, 
all  insured  "free  of  average  under  5 
per  cent."  without  discrimination  of 
the  different  articles.  How  is  the  5 
per  cent,  to  be  computed  P  Suppose 
one  of  the  articles  to  be  sea-damaged 
— are  the  underwriters  liable  if  the 
damage  to  this  article  is  5  per  cent, 
of  the  sound  value  of  all  the  articles, 
or  are  they  only  liable  where  it  is  5 
per  cent,  on  the  whole  invoice  value 
of  all  the  articles  ?   He  deuides,  and, 


as  it  seems,  with  reason,  that  the 
latter  is  the  true  mode  of  computa- 
tion :  2  Phillips,  s.  1782.  Secus,  if 
the  policy  is  to  be  construed  distribu- 
tively,  as  in  Dufi  v.  Mackenzie  (1857) , 
3  C.  B.  (N.  S.)  16,  and  Wilkinson  v. 
Hyde  (1857),  3  id.  30. 

(p)  Tobin  V.  Harford  (1863),  13 
C.  B.  (N.  S.)  791 ;  32  L.  J.  C.  P. 
136 ;  in  error,  34  L.  J.  C.  P.  37. 

(q)  Eickman  -o.  Carstairs  (1833), 
5B.  &  Ad.  651. 
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barges  plying  backwards  and  forwards  between  London  and  Sect.  1031. 
Birmingham  for  12,000/.,  "  as  interest  might  appear  there- 
after." A  particular  average  loss  having  been  sustained  by 
the  sinking  of  one  of  these  barges  full  of  goods  within  the 
year,  it  was  held  that  the  underwriters  were  bound  to  pay 
that  proportion  of  such  loss,  as  12,000/.  bore  to  the  whole 
value  of  goods  at  risk  on  board  all  the  barges  at  the  time  of 
loss,  and  not  that  proportion  which  12,000/.  might  bear  to  the 
whole  amount  carried  during  the  year  (r). 

1022.  While  the  underwriter   on   goods  (as  is  now  the  Merchant 
invariable  practice)  insures  only  their  prime  cost  at  the  port  aTeafhid^m- 
of  loadina:,  the  sole  mode  of  adiustment  that  can  be  adopted  is  "^'y  ""^P  ^" 

°'  ■>  ■■•  open  policy. 

that  which  is  founded  on  a  comparison  of  the  gross  proceeds 
of  the  sound  and  damaged  sales.  But  although,  as  between 
the  assured  and  the  underwriter,  this  is  an  equitable  mode  of 
adjustment,  it  is  obvious  that  it  by  no  means  affords  a  perfect 
indemnity  to  the  assured  as  a  mercantile  man.  Indeed,  as 
we  have  already  seen,  it  does  not  profess  to  do  so — its  object 
being  not  to  put  the  assured  in  the  same  condition  as  though 
his  goods  had  come  undamaged  to  a  saving  market,  but  solely 
to  place  him  in  the  same  condition  he  was  in  at  the  begianing 
of  the  risk  (s) . 

That  which  the  assured  loses  by  the  depreciation  of  his 
goods  at  the  port  of  destination  is  an  aliquot  part  of  their 
market  price  there,  which  market  price  is  made  up — 1,  of 
their  prime  cost ;  2,  of  freight,  duty,  and  landing  charges ; 
3,  profit  or  loss.  That  which  the  underwriter  pays  is  the 
same  aliquot  part  of  the  prime  cost  alone;  hence  it  is 
manifest  that  all  loss  incurred  by  items  2  and  3  must  fall  on 
the  assured  alone. 

In  an  earlier  part  of  this  work,  while  dealing  with  the 

(»•)  Crowley  v.  Cohen  (1832),  3  B.  policy  on  goods  up  to  12,000?.  as  a 

&  Ad.  478.     The  decision,  however,  time  policy  covering  all  goods  at  risk 

seems  to  turn  rather  on  the  construe-  at  any  one  moment, 
tion  of  the  particular  policy  than  on  (s)  Stevens,  Av.  96  ;  Benecke,  Pr. 

any  rule  of  adjustment,  the  policy  of  Indem.  1 — 23. 
being  held  to  be  not  so  much  a  floating 
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Sect.  1022.  subject  of  valuation,  we  have  noticed  certain  methods  which 
have  been  suggested  for  the  purpose  of  securing  a  more 
complete  indemnity  to  the  assured.  To  those  pages  the 
reader  is  here  referred  {t). 


Adjustment 
of  particular 
average  on 
ship. 


Rules  in  Mar. 
Ins.  Act, 
8.  69. 


1023.  Having  seen  elsewhere  for  what  partial  losses  and 
disbursements  the  underwriter  on  ship  is  liable  under  the 
policy,  it  remains  now  only  to  consider  in  what  mode  such 
losses  are  adjusted. 

In  ordinary  cases  a  vessel  which  has  been  damaged  is 
repaired  by  her  owners.  A  vessel  is  generally  intended  to 
be  navigated,  and  a  damaged  vessel  is  unfit  for  navigation. 
The  usual  measure  of  the  damage  sustained  by  the  ship- 
owner is  the  cost  of  repairing  minus  the  improvement 
resulting  therefrom  («).  No  such  comparison  between  re- 
paired and  unrepaired  value  is  resorted  to  in  the  case  of  ship, 
as  we  have  just  seen  is  usually  made  in  the  case  of  particular 
average  on  goods.  The  reason  why  a  different  method  of 
adjustment  is  usually  applied  in  the  two  cases  is  that  goods 
are  usually  intended  for  sale,  and  though  damaged  will 
nevertheless  command  a  price.  If  they  require  to  be  re- 
conditioned, this  is  generally  done,  not  by  the  merchant 
assured,  but  by  the  purchaser.  A  ship,  however,  is  not  usually 
intended  for  sale,  and  it  is  presumed  that  necessary  repairs 
will  be  done  by  her  owner  (x) . 

The  rules  relating  to  the  adjustment  of  particular  average 


(<)  Vol.  I.  §§  337,  344. 

(m)  Lowndes  on  Mar.  Ins.  2nd  ed. 
p.  190.  As  to  adding  the  cost  of 
employing  a  surveyor  and  banker's 
charges  for  an  overdraft  to  pay  for 
repairs  done  abroad,  see  Agenoria 
S.S.  Co.,  Ltd.  s.  Merchants'  Mar. 
Ins.  Co.,  Ltd.  (1903),  8  Com.  Cas. 
212. 

(«)  The  distinction  is  well  pointed 
out  by  Lush,  J.,  in  Lohre  «.  AitcM- 
son  (1877),  2  Q.  B.  D.  at  p.  607  ;  see 
also  per  Lcr<l  Bla''kburn,  4  App.  Oas. 


at  p.  762;  per  Brown,  D.  J.,  in 
Intemat.  Nav.  Co.  v.  Atlantic  Ins.  Co. 
(1900),  100  Fed.  K.  at  p.  323.  Where 
goods  are  in  fact  reconditioned  by 
the  assured,  the  same  rule  applies  as 
if  the  case  were  one  of  particular 
average  on  ship ;  see  Francis  v.  Boul- 
tou  (1895),  6S  L.  J.  Q.  B.  153.  And, 
conversely,  as  to  the  method  adopted 
where  the  damaged  ship  was  sold, 
see  Pitman  «.  Univ.  Mar.  Ins.  Co. 
(1882),  9  Q.  B.  D.  192;  post,  \  1034. 
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losses  on  ships  are  thus  stated  in  the  Marine  Insurance  Act,    Sect.  1023. 
s.  69 :— 

Sect.  69.  Where  a  ship  is  damaged,  but  is  not  totally  Partial  loss 
lost,  the  measure  of  indemnity  (y),  subject  to  any  express  °*  ^^'P- 
provision  in  the  policy,  is  as  follows  : — 

(1)  Where  the  ship  has  been  repaired,  the  assured  is 

entitled  to  the  reasonable  cost  of  the  repairs,  less 
the  customary  deductions  (u),  but  not  exceeding 
the  sum  insured  in  respect  of  any  one  casualty  (a)  : 

(2)  Where  the  ship  has  been  only  partially  repaired, 

the  assured  is  entitled  to  the  reasonable  cost  of 
such  repairs,-  computed  as  above,  and  also  to  be 
indemnified  for  the  reasonable  depreciation,  if 
any,  arising  from  the  unrepaired  damage,  pro- 
vided that  the  aggregate  amount  shall  not  exceed 
the  cost  of  repairing  the  whole  damage,  com- 
puted as  above  : 

(3)  Where  the  ship  has  not  been  repaired,  and  has  not 

been  sold  in  her  damaged  state  during  the 
risk  (6),  the  assured  is  entitled  to  be  indemnified 
for  the  reasonable  depreciation  arising  from  the 
unrepaired  damage,  but  not  exceeding  the  reason- 
able cost  of  repairing  such  damage,  computed  as 
above. 

The  rule  for  adjusting  a  particular  average  loss  on  the  Rule  of 
ship  is  very  simple,  viz.,  that  in  open  policies  the  under-  -""^  °'^"  ' 
w^riter  pays  the  same  aliquot  part  of  the  sum  he  has  agreed 
to  insure,  as  the  damage  or  the  expense  of  repairing  it  (c)  is 
of  the  ship's  value  at  the  commencement  of  the  risk;  in 
valued  poHoies  he  pays  the  same  proportion  of  the  repair  bill 
as  his  subscription  bears  to  the  valuation  in  the  policy  (rf). 

(y)  See  Mar.  Ids.  Act,  s.  67,  cmte,  its  original  character :  Agenoria  S.S. 

§  338.  Co.   V.   Merchants'   Mar.    Ins.    Co. 

(«)  See  §§  1024—1030,  infra.  (1903),   8    Com.    Gas.    21g;    North 

[a)  See  ^  1032,  infra.  Atlantic  S.S.   Co.  v.  Burr  (1904),  9 

(b)  The  case  negatived  here  is  dis-  Com.  Gas.  164. 

cussed  in  §  1034,  infra.  {d)  Mar.  Ins.  Act,  u.  67  (2),  ante, 

{e)  The  shipowner  is  entitled  to  §  338 ;  Benecke,  Pr.  of  Indem.  460 ; 

have  the  ship  repaired  with  materials  2  Phillips,  Ins.  s.  1435.     As  to  the 

and  workmanship  corresponding  to  effect  of  different  valuations  in  two 
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Sect.  10S3.  Thus,  suppose  in  an  open  policy  an  underwriter  has  insured 
1,000/.  on  a  ship,  the  insurable  worth  of  which  is  proved  to 
have  been  2,000/.  at  the  outset  of  the  risk,  but  whose  value  is 
reduced  by  the  wear  and  tear  of  the  voyage,  &e.  to  only 
1,500/.  at  the  time  of  loss;  then  if  a  particular  average  loss 
takes  place  amounting  to  500/.,  as  that  sum  is  one-fourth  of 
2,000/.,  the  ship's  insurable  value  at  the  outset,  the  under- 
writer pays  the  same  proportionable  amount,  or  one-fourth  of 
1,000/.  the  sum  he  has  insured,  viz.,  250/.  (e). 

The  principal  difficulty,  therefore,  in  adjusting  a  particular 
average  loss  on  ship  consists  not  in  the  rule  of  apportionment, 
but  in  ascertaining  and  fixing  the  amount  of  damage. 


Rule  of 
deducting 
one-third 
new  for  old. 


Limitations 
of  the  rule  as 
to  deducting 


1024.  If  the  damage  done  to  the  ship  has  not  been  repaired, 
the  only  mode  of  ascertaining  its  amount  is  by  the  estimate 
of  surveyors.  Where,  however,  the  damage  has  been  repaired, 
the  established  mode  of  estimating  its  amount  is  to  deduct 
one-third  from  the  whole  expense  both  of  labour  and  mate- 
rials (/)  which  the  repairs  have  cost,  and  to  assess  the  damage  at 
the  remaining  two-thirds.  This  is  termed  deducting  one-third 
new  for  old,  and  it  is  done  on  the  principle  that,  unless  where 
the  ship  is  quite  new,  the  substitution  of  new  for  old  mate- 
rials is  a  benefit  to  the  shipowner,  who  gets  the  ship  the  better 
for  the  repairs  by  the  substitution  of  new  work  for  old,  and 
would  consequently  be  a  gainer  if  the  whole  expense  of  labour 
and  repairs  were  regarded  as  so  much  pure  loss  to  him ;  to 
avoid  discussion  in  each  particular  case  the  amount  of  deduc- 
tion is  fixed  at  one-third  [g) . 

This  rule,  as  regards  wooden  ships,  is  confirmed  by  the 
decisions  above  referred  to.     There  is  no   decision  of  the 


or  more  policies,  cf.  Bruce  v.  Jones 
(1863),  1  H.  &  0.  769  ;  Bousfield  «>. 
Barnes  (1815),  4  Camp.  228  ;  ante, 
§§  349—353.   . 

(«)  This  shows  the  policy  of  in- 
suring ships,  as  nearly  as  may  be,  to 
their  full  value,  for  the  purposes  of 
indemnity. 

(/)  See  note  (c) ,  supra. 


[g)  Da  Oosta  ».  Newenham  (1788), 
2  T.  R.  407 ;  Poingdestre  v.  Royal 
Exoh.  Ass.  Co.  (1826),  Ryan  & 
Moody,  378.  Per  Lord  Tenterdeu  in 
Penwiok  v.  Robinson  (1828),  3  C.  & 
P.  324  ;  Lohre  v.  Aitchison  (1877),  2 
Q.  B.  D.  501  ;  3  Q.  B.  D.  658  ; 
Stevens,  Av.  172 ;  -Benecke,  Pr.  of 
ludem.  457. 
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Courts  as  to  its  applicability  to  iron  ships  (A),  and  it  is  doubtful   Sect.  1024. 
how  far  it  would  be  held  binding.     The  usaee,  however,  is  to  one-third 

1      XI  1     ■  ■,  11,  .        '   ,  .        new  for  old. 

apply  the  rule  in  general  to  both ;  but,  as  regards  iron  ships 
and  ironwork  in  wooden  ships,  with  certain  exceptions  which 
are  now  formally  recognized  by  the  Association  of  Average 
Adjusters  («').  Moreover,  in  practice  the  rule  is  often  super- 
seded by  special  clauses  in  the  policy,  such  as — "  In  event  of 
claim,  no  one-third  new  for  old  to  be  deducted  from  the  cost 
of  ironwork  repairs  of  hull,  masts  or  spars "  ;  or,  where  it 
is  intended  that  there  shall  be  no  such  deduction  at  all, 
"  Average  payable  without  deduction  of  thirds,  new  for  old, 
whether  the  average  be  particular  or  general." 

1025.  In  Henderson  v.  Shankland  (A),  the  "  Woodburn  "  Henderson  «>. 

•      •,  \  ■  1  n  11  1    T.      ShanHand 

sustained  particular  average  damage,  which  was  followed  by  criticised, 
general  average  sacrifices,  making  her  a  constructive  total 
loss,  and  for  the  purpose  of  contribution  it  was  determined 
that  the  value  of  the  ship  was  her  value  after  suffering  the 
particular  average  damage,  and  before  the  general  average 
sacrifices.  It  was  further  held  that  this  value  could  be  pro- 
perly arrived  at  by  estimatiug  what  would  have  been  the 
cost  of  doing  the  particular  average  repairs,  and  deducting 
this  amount  from  her  sound  value  before  the  accident.  The 
owners  of  the  vessel  then  contended  that  from  the  estimated 
cost  of  such  repairs  there  should  be  a  deduction  of  one-third 
new  for  old.  And  it  is  submitted  that  this  contention  was 
well  founded.  For  a  damaged  vessel  is  not  depreciated  in 
value  to  the  extent  of  the  whole  cost  of  the  repairs  which  are 
necessary  to  reinstate  her,  but  only  to  the  extent  of  the 
difference  between  such  total  cost  and  any  enhancement  in 
value  which  she  may  acquire  by  reason  of  having  new 
materials  put  into  her ;  and  this  extent  custom  has  fixed  at 
two-thirds  of  the  cost  of  the  repairs.  For  instance,  suppose 
the   sound  value  of  the  vessel  to  have  been  1,200/.,  and  the 

(A)  As  to  this,  of.  Lidgett  v.  Sec-  (i)  See  rule  in  Appendix  D. 

retan  (1870),  L.  E.  6  0.  P.  at  p.  627  (A)  [1896]  1  Q.  B.  525. 

(perWilles,  J.). 
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Sect.  10S5.  cost  of  repairing  the  particular  average  damage  300/.,  it  does 
not  follow  that  before  the  repairs  were  effected  she  was 
only  worth  900/. ;  for  it  is  presumed  that  her  value  after  the 
repairs  is  enhanced  to  the  extent  of  one-third  of  the  repairer's 
bill.  The  Court  of  Appeal,  however,  affirming  Mathew,  J., 
refused  to  apply  the  one-third  rule  to  this  case,  relying 
mainly  on  the  opinion  expressed  in  this  work,  and  also  of 
Phillips,  that  the  deduction  is  not  applicable  to  cases  of  con- 
structive total  loss,  where  the  inquiry  is  whether  the  cost  of  the 
necessary  repairs  will  exceed  a  vessel's  repaired  value.  But 
this  opinion  appears  to  the  present  editors  to  be  quite  con- 
sistent with  the  application  of  the  thirds  principle  in  the  case 
under  consideration.  The  reason  why  the  deduction  is  not 
allowed  in  cases  of  constructive  total  loss  is  simply  because 
the  sole  question  for  consideration  there  is  whether  the  vessel 
is  worth  repairing  or  not,  and  her  value  before  the  damage  is 
immaterial.  In  order  to  determine  whether  the  vessel  is 
worth  repairing,  the  actual  cost  of  the  repairs  must  clearly  be 
considered  without  deductions.  If  a  vessel  can  only  be 
repaired  at  a  cost  of  3,000/.,  and  she  will  then  not  be  worth 
the  3,000/.  spent  on  her,  there  is  clearly  a  constructive  total 
loss.  It  would  be  absurd  to  require  the  owner  to  spend  the 
3,000/.  in  all  oases  where  the  vessel  after  such  expenditure 
will  be  worth  over  2,000/.  These  considerations,  however,  do 
not  apply  to  the  case  of  the  deductions  which  were  claimed 
in  Henderson  ».  Shankland  (/). 

The  deduction      1026.  It  is  obvious,  that  if  the  ship  be  quite  new,  the  reason 

where Sieship  ^°^  *^®  ^^  would  fail,  and  the  rule  itself  consequently  would 

is  on  her  first   j^ot  apply ;  accordingly,  if  it  can  be  shown  that  this  is  the 

case,  the  deduction  of   one-third  new  for  old  will   not  be 

made  (m).     In  this  country  the  general  rule  is  that  a  ship  is 

to  be  so  regarded  only  while  she  is  on  her  first  voyage  (w) ; 

[l)  The  decision  in  this  case  is  also  1890,  allow  no  such  deductions  in 

questioned  by  Mr.  Carver,  Carriage  the  case  of  wooden  or  composite  ships 

by  Sea,  s.  422.  when  the  vessel  is  under  one  year  old 

(m)  Stevens,  Av.  172.  at  the  time  of  the  accident. 

(»)    The   York  -  Antwerp    Rules, 
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but  when  she  shall  be  considered  to  be  on  her  first  voyage  is  Sect.  1026. 
m  itself  a  question  that  has  given  rise  to  much  controversy,  What  is  the 
and  can  hardly  yet,  perhaps,  be  considered  as  settled,  as  the  yoy^Jge^"* 
following  cases  will  show.     A  ship,  which  had  never  been  at  Fenwiok  v. 
sea  before,  was  insured  on  a  voyage  "  from  Bristol  to  New  ^"^™^°"- 
York,  during  her  stay  there,  and  back  to  the  port  of  dis- 
charge " ;   the  charter-party  stipulated  that   the   ship,  after 
sailing  outwards,  was  "  to  return  to  London,  Liverpool  or  • 
Bristol,  &c.,  and  so  end  her  intended  voyage."     The  ship 
arrived  at  New  York  in  safety,  but,  on  her  passage  homeward 
from  New  York  to  Liverpool,  got  upon  a  shoal,  and  was 
obliged  to  be  repaired ;   upon  a  claim  for  these  repairs  the 
sole  question  was  whether  the  ship  was  on  her  first  voyage  or 
on  her  second  when  the  loss  took  place,  so  as  to  be  within 
the  rule  for  deducting  one-third  new  for  old — in  other  words, 
the  question  was  whether  the  passage  back  from  New  York 
to  England  was  under  the  circumstances  to  be  considered  as 
a  second  voyage  or  only  as  part  of  the  first. 

After  much  conflicting  evidence  of  brokers  and  under- 
writers. Lord  Tenterden  suggested  to  the  jury  that  the 
charter-party  and  policy  might  fairly  be  taken  into  conside- 
ration for  the  sake  of  ascertaining  whether  the  voyage  out 
and  home  was  all  one  adventure,  as,  upon  the  face  of  those 
instruments,  his  lordship  said,  it  appeared  to  be.  The  jury 
found  for  the  plaintiff,  saying  that  they  considered  it  as  all 
one  voyage  (o) . 

1027.  In  the  next  case  a  new  ship  was  chartered  for  a  Pine  «>.  Steele. 
voyage  from  London  to  Port  Jackson  and  Yan  Diemen's 
Land  with  convicts,  freight  to  be  paid  on  her  arrival  there ; 
and  by  the  ship's  articles  it  appeared  that  she  was  bound  on 
a  voyage  from  England  to  Van  Diemen's  Land,  Australia, 
or  any  other  (sic)  port  in  India,  till  her  arrival  in  England. 
The  ship  completed  her  outward  voyage,  but  being  unable  to 
procure  homeward  freight  from  Van  Diemen's  Land,  went  in 

(o)  Penwiok  v.  Kobinson  (1828),  Danson  &  Lloyd,  8  ;  S.  0.,  3  C.  &P.  323, 
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Sect.  1027. 


Lord  Abinger 
considered 
that  the  most 
sensible  rule 
was,  not  to 
deduct  thirds 
until  the  ship 
■was  of  a 
certain  age. 


Remarks  on 
these  deci- 
sions. 


Suggested 
rule. 


ballast  to  Madras,  and  there  took  in  freight  for  England,  as 
was  proved  to  be  customary  for  ships  so  chartered.     In  the . 
homeward  passage  from  Madras  to  England  she  sustained 
injury  whereby  the  same  question  was  raised. 

The  evidence,  as  in  the  former  action,  was  very  contradic- 
tory ;  but  the  jury  expressed  themselves  satisfied  that  the 
rule  allowing  a  deduction  of  one-third  did  not  apply  under 
the  circumstances,  and  found  for  the  plaintiff  {p). 

Lord  Abinger,  before  whom  the  case  was  tried,  said  that 
he  could  not  subscribe  to  the  doctrine  of  the  policy  deter- 
mining the  point  (q),  and  at  the  same  time  approved  of  the 
practice  of  some  insurance  companies  to  deduct  no  thirds 
unless  the  ship  be  eighteen  months  old  as  a  very  sensible 
rule  (r) .  Special  clauses  to  this  effect  are  commonly  inserted 
in  modem  policies. 

These  decisions  are  not  satisfactory,  nor  is  it,  perhaps, 
possible  to  derive  from  them  any  general  rule — though,  upon 
the  whole,  the  weight  of  authority  seems  in  favour  of  the 
position  that,  except  under  very  special  circumstances,  a  new 
ship  is  to  be  considered  on  her  first  voyage,  so  as  to  exclude 
the  underwriter  from  deducting  thirds,  if  the  loss  takes  place 
at  any  part  of  an  integral  voyage  out  and  home,  whether  on 
the  outward  or  homeward  passage,  the  entirety  of  the  voyage 
to  be  determined  from  all  the  facts  of  the  case,  and  not  from 
the  charter-party  or  policy  alone.  In  fact,  as  it  was  put  by 
Sir  Frederick  Pollock,  in  the  course  of  his  argument  in  Pirie 
V.  Steele,  the  first  voyage  lasts  from  the  first  time  that  a  ship 
leaves  her  port  till  she  comes  back  to  it.  again,  if  she  leaves  it 
cum  animo  revertendi  (.s) . 


[p]  Pirie  v.  Steele  (1837),  2  Mood. 
&  Rob.  49 ;  S.  C.  (more  fully  re- 
ported), 8  0.  &  P.  200. 

(?)  8  0.  &  P.  204. 

\r)  8  C.  &  P.  202.  Of.  also 
Thompson  *.  Hunter,  cited  2  Mood. 
&  Rob.  61,  where  it  is  stated  that 
"  the  plaintifE  recoTered  the  fall 
amount  of  his  loss,"  which  must 
clearly  be  erroneous,  and  must  mean 


' '  the    amount   minus   deduction  of 
one-third  new  for  old." 

(«)  8  C.  &  P.  201.  In  the  United 
States  this  exception  of  the  "  first 
voyage  "  appears  in  general  not  to  be 
recognized  ;  but  thirds  are  deducted, 
tliough  the  ship  be  new  or  on  her 
first  voyage  :  2  Plullipe,  s.  1431  ;  2 
Parsons,  384. 
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1028.  If  an  old  ship  have  heen  newly  repaired  just  hefore  Sect.  1028. 
sailing  on  the  voyage  oa  which  the  loss  takes  place,  and  the  Where  loss  is 
loss  falls  exclusively  on  the  new  materials,  the  same  rule  of  matenal'o"an 
exclusion  of  thirds  would  seem  to  apply  {t) ;  hut  this  is  a  °^^  ^^^P- 
case  which  can  rarely,  if  ever,  occur ;  and  it  has  been  decided 
that  if  the  damage  only  fall  chiefly  on  the  repaired  part, 
there  is  nothing  to  exclude  the  underwriter  from  his  right  of 
deducting  thirds  (u) . 

If  the  ship,  after  heing  repaired,  never  comes  into  the  Where  ship 

^  o        i.  >  ^  nerer  comes 

hands  of  the  owner  again,  the  reason  for  the  rule  obviously  to  the  hands 
fails,  as  in  such  case  it  is  clear  that  he  can  never  derive  any  again. 
benefit  from  the  superior  value  of  the  new  over  the  old 
materials. 

Thus,  where  the  assured  was  prevented  from  regaining  pos- 
session of  his  ship  by  the  fault  of  the  underwriters  in  refusing 
to  pay  a  bottomry  bond  for  repairs  incurred  by  their  direction 
and  at  their  expense,  by  reason  of  which  the  ship  was  sold  to 
satisfy  the  bond,  &c.,  it  was  held  that  they  were  not  entitled 
to  deduct  their  thirds  (»)  ;  hut  where  the  failure  to  regain 
possession  of  the  ship  arises  from  the  default  of  the  assured 
himself,  it  has  been  held,  in  the  United  States,  that  the 
exception  does  not  apply,  and  that  the  underwriters  are  en- 
titled to  the  deduction  {y) . 

1029.  It  is  not,  however,  every  part  of  the  ship's  furniture  No  thirds 
and  apparel,  in  respect  of  which  thirds  are  to  be  deducted ;  anchors, 
thus,  we  have  already  seen  that  certain  exceptions  are  formally 
recognized  by  the  Association  of  Average  Adjusters,  not  only 
as  regards  iron  ships  generally,  but  also  as  to  ironwork  in 
wooden  ships.     Similarly,  the  cost  of  replacing  anchors  is  not 
subject  to  this  deduction,  as  anchors  are  considered  not  to  lose 
in  value  by  being  used  (s).     The  deduction  from  chain  cables  Chain  cahles. 
is  fixed  at  one-sixth  («) .     As  to  metal  sheathing,  the  practice  Metal 

(<)  See  Stevens,  At.  172.  (y)  Humphreys  v.  Union  Ins.  Co. 

(«)  Poingdestre   v.    Eoyal    Exch.  (1824),  3  Mason,  R.  429. 

Ass.  Co.  (1826),  Ryan  &  Mood.  378.  (s)  MoArthur,  213 ;  Beneoke,  458. 

[x]  Da  Costa  v.  Newenham  (1788),  (a)  MoArthur,    214  ;    it  was    the 

2  T.  R.  407.  same  when  Stevens  wrote,  Av.  173, 
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Sect.  1029. 


Painting. 


From  -what 
the  one-third 
is  deducted. 
1.  From  the 
cost  of  repairs 
hefore  deduct- 
ing the  value 
of  the  old 
materials. 


2.  From  the 
expense  of 
hoth  labour 
and  materials. 


is  stated  by  Mr.  MoArthur  (b)  as  follows : — "  When  the 
re-metalling  of  a  ship  is  recoverable  under  the  policy, 
allowance  in  full  is  made  in  particular  average  for  the  cost  of 
a  weight  of  new  metal  equal  to  the  gross  weight  of  sheathing 
stripped  off,  credit  being  given  for  the  proceeds  of  the  old 
metal  sheets.  The  remainder  of  the  weight  of  new  metal 
sheathing  put  on  is  placed  to  the  debit  of  the  shipowners,  as 
it  is  the  result  of  natural  wastage  corresponding  with  the 
fixed  deduction  on  account  of  wear  and  tear  made  from  other 
repairs.  In  addition  to  the  above,  should  any  sheets  have 
been  rubbed  off  or  otherwise  altogether  lost  by  sea  perils,  the 
cost  of  the  gross  weight  of  sheathing  used  to  replace  them  is 
allowed,  subject  to  the  deduction  of  one-third.  The  expense 
of  stripping  off  the  old  and  putting  on  the  new  metal,  with 
the  cost  of  the  felt  and  metal  nails  used  in  connection  with 
the  re-metalUng,  is  also  allowed,  less  thirds,  credit  being  given 
for  the  proceeds  of  the  old  nails." 

In  this  country  thirds  are  regularly  deducted  from  the 
cost  of  painting,  unless  the  ship  was  on  her  first  voyage. 

1030.  As  the  old  materials  thrown  aside  in  making  the 
repairs  are  always  of  some,  and  occasionally  of  considerable 
value,  it  is  important  to  ascertain  whether  the  proceeds  of 
such  old  materials  are  to  be  deducted  from  the  gross  expense 
of  the  repairs  before  or  after  deducting  the  one-third  new  for 
old.  It  has  been  decided  in  the  United  States  that  the  true 
rule  is  to  apply  the  old  materials  towards  payment  of  the  new, 
as  far  as  they  will  go,  and  then  to  deduct  the  third  from  the 
balance  (c).  Arnould  ((/),  agreeing  with  Phillips  (e),  con- 
sidered this  to  be  the  correct  rule.  In  this  country,  however, 
the  practice  is  the  other  way,  i.e.,  first  to  deduct  the  third, 
and  then  to  deduct  the  value  of  the  old  materials  (/).     To  the 


(S)  Pp.  213,  2U.  See  also  the 
Rules  of  Practice  of  the  Associa- 
tion of  Average  Adjusterp,  post, 
Appendix  D. 

(c)  Byrnes   v.   National    Ins.    Co. 


Ins.  Co.  V.  Center  (1829),  4  WendeU, 
R.  5. 

{d)  2nd  ed.  p.  1001. 

(«)  Ins.  vol.  ii.  s.  1434. 

(/)  McArthur,   219;   Gow,   219; 


(1823),  1  Cowen,  R.  265  ;  American      Lowndes,  Ins.  s.  183  (2nd  ed.). 
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present  editors  the  English  practice  appears  to  be  test  sup-   Sect.  1030. 

ported  by  principle,  the  value  of   the  old  materials  being 

accepted  in  part  payment  of  the  cost  of  the  repairs  ((/).     The 

third  is  deducted  not  from  the  expense  of  the  materials  alone, 

but  from  that  of  the  labour  and  materials  conjointly  {h). 

In  England  no  thirds  are  deducted  from  graving   dock  Incidental 

.  _    .  .         , .,    expenses,  such 

expenses,  use  of  appliances,  &c.     Phillips,  however,  cites  («')  as  marine 

with  approval  a  case  where  similar  deductions  were  allowed  in 

Boston,  United  States.     And  in  England  the  deduction  is 

in  practice  allowed  from  any  increased  expenditure  which 

may  be  incurred  in  raising  funds  for  the  repairs,  such  as  the 

marine  interest  on  a  bottomry  bond,  although  it  cannot  be 

said  that  the  ship  is  in  any  way  benefited  by  such  increase  of 

expenditure.     This  practice  is  supported  by  a  decision  of  the 

Supreme  Court  of  Massachusetts  {k),  but  appears  difficult  to 

support  in  principle,  and  is  well  criticised  by  Mr.  McArthur  [1) . 

1031.  Where  repairs  are  necessarily  done  to  a  ship  in  a  Extra  cost  of 

repairs  at  port 

port  of  distress,  and,  as  will  frequently  be  the  case,  cost  more  of  distress  is  a 
there  than  if  done  in  the  home  port,  it  has  been  made  a  underwriter, 
question  at  what  rate  they  should  be  paid  for  by  the  under- 
writers on  ship — at  that  of  the  port  of  distress  or  the  home 
port  (m) .     The  former  appears  unquestionably  to  be  the  true 
rule  of  adjustment,  as  the  necessity  of  repairing  the  ship  in 

[g)  The  different  results  of  the  two  [k)  Orrok  v.  Commonwealth  Ins. 

rules  may  be  Ulustrated  as  follows:  Co.,  38  Mass.  456.     "  In  case  of  a 

A  damaged  mast  is  replaced  at  a  cost  partial  loss,  where  money  is  taken 

of  300Z.,  and  after  it  is  taken  out  is  up  on  bottomry,   the  underwriters 

worth  30/.     In  England  the  nnder-  have  nothing   to  do  with  the  bot- 

wiiter  pays  200?.  less  ZOl.,  i.e.,  IIOI.  tomry  bond,  but  are  simply  bound  to 

By  the  American  rule  he  pays  two-  pay  the  partial  loss,  including  their 

thii'ds  of  270;.,  i.e.,  180?.   The  theory  share  of  the  extra  expenses  of  obtain- 

is  that  the  mast  before  it  was  damaged  ing  the  money  in  that  mode  as  a  part 

was  worth  200?.     Therefore,  accord-  of  the  loss."    Per  Story,  J.,  in  Brad- 

ing    to   the   ^English    practice,   the  lie  v.  Maryland  Ins.  Co.  (1838),  12 

assured  receives  an  exact  indemnity ;  Peters,  S.  C.  R.  406,  406. 

according  to  that  of  America  he  is  (?)  Mar.  Ids.  p.  214. 

the  gainer  by  10?.  [m)  Magens,  vol.  i.  p.  54,  and  case 


Benecke,  Pr.  of  Indem.  458.  xx.  p.  256. 

(j)  2  PhiUips,  s.  1432. 

A, VOL,  IT. 


4t 
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Sect.  1031. 


Temporary 
repairs  made 
at  a  foreign 
port. 


Expenses  of 
removing 
vessel  for 
repairs. 


Cost  of  re- 
placing goods 
sold  for  repair 
of  ship  is 
average. 


the  port  of  distress  which  occasioned  the  increased  expense 
was  an  immediate  consequence  of  one  of  the  perils  insured 
against ;  accordingly,  this  is  the  rule  adopted  in  practice  in 
all  cases  of  necessary  repairs  at  a  foreign  port,  the  under- 
writer being  of  course  entitled  to  deduct  his  thirds  («). 

In  one  case  in  the  United  States  where  full  repairs  might 
have  been  made  abjoad,  but  at  an  expense  much  greater 
than  they  would  have  cost  at  home,  and  the  master  chose  to 
pursue  his  voyage  with  temporary  repairs  merely,  the  cost  of 
such  temporary  repairs,  and  also  the  subsequent  permanent 
repairs  rendered  necessary  after  the  ship's  arrival  in  her  home 
port,  were  both  included  in  the  particular  average  (o) .  Even 
though  the  underwriters  refuse  their  assent  to  the  repairs 
being  done  in  a  particular  way,  yet  the  assured  may,  it 
seems,  proceed  to  such  repairs,  and,  if  they  are  necessary  and 
done  properly,  the  underwriters  will  be  liable  (p). 

The  expenses  of  removing  a  vessel  from  a  port  of  distress 
to  the  port  of  repair  are  allowed  as  part  of  the  cost  of  repair, 
and  if  she  returns  to  the  port  from  which  she  was  removed, 
the  expenses  incurred  in  returning  are  also  allowed  (q). 

Goods  necessarily  sold  in  a  port  of  distress  to  defray  the 
cost  of  repairing  the  ship  are,  if  the  ship  reach  her  port  of 
destination,  to  be  paid  for  at  their  clear  value  at  the  port  of 
destination.  But  if  they  sold  for  more  in  the  port  of  distress 
than  they  would  have  realized  in  the  port  of  destination,  the 
merchant  is  entitled  to  receive  from  the  shipowner  the  higher 
price  (r). 


(«)  Beneoke,  Pr.  of  Indem,  459 — 
461.  The  thirds  are  in  practice 
deducted  from  the  actual  cost  of  the 
repairs,  -wherever  effected.  This 
system  may  undoubtedly  operate 
hardly  on  the  shipowner,  e.g.,  in  cases 
of  repairs  at  a  port  of  refuge  which 
frequently  cannot  be  effected  except 
at  excessive  prices.  See  remarks  by 
Mr.  McArthur  (Mar.  Ins.  p.  214,  n.), 
■who,  however,  defends  the  practice. 

(o)   Brooks  V.   Oriental    Ins.   Co. 


(1829),  24  Mass.  2.59. 

{p)  Waller  -n.  Louisiana  Ins.  Co. 
(1821),  9  Martin,  276. 

(j)  See  Rules  of  Practice  of  the 
Association  of  Average  Adjusters, 
post,  Appendix  D. 

{r)  Alers  v.  Tobin  (1802),  Abbott, 
Shipping,  245,  5th  ed.,  and  the  law 
there  laid  down;  Atkinson  v.  Ste- 
phens (1862),  7  Exoh.  567  ;  Richard- 
son «.  Nourse  (1819),  3  B.  &  Aid, 
237. 
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1032.  As    to    sucoessiye    losses,    happening    during    the    Sect.  1032. 
currency  of  the  same  policy,  it  is  provided  as  follows  hy  the  successive 
Marine  Insurance  Act,  s.  77  : —  '°^^®^- 

(1)  Unless  the  policy  otherwise  provides,  and  subject 
to  the  provisions  of  this  Act,  the  insurer  is  liable  for 
successive  losses,  even  though  the  total  amount  of  such 
losses  may  exceed  the  sum  insured. 

(2)  Where,  under  the  same  policy,  a  partial  loss,  which 
has  not  been  repaired  or  otherwise  made  good,  is  followed 
by  a  total  loss,  the  assured  can  only  recover  in  respect  of 
the  total  loss  : 

Provided  that  nothing  in  this  section  shall  affect  the 
liability  of  the  insurer  under  the.  suing  and  labouring 
clause. 

Thus,  if  a  ship  have  been  actually  repaired  in  a  port  of  Expense  of  re- 
distress,  and  be  afterwards  totally  lost  before  arriving  at  her  made  before' 
port  of  destination,  the  cost  of  such  repairs  may  be  recovered  ^°  recovered^'' 
cumulatively  in  addition  to  the  total  loss,  either  qua  average,  oumulatively 

_  °       as  average, 

or  as  money  laid  out  and  expended  in  labouring  for  the 
safeguard  and  recovery  of  the  ship  under  the  general  printed 
clause  in  the  policy  (s).  This  rale,  however,  only  applies  l>«ti»ottlie 
to  repairs  actually  made ;  hence  where  a  ship  put  back  of  repairs  not 
twice  in  distress,  and  on  the  first  occasion  was  actually  re- 
coppered,  but  on  the  second  occasion  was  only  surveyed, 
but  not  repaired,  and  in  the  course  of  the  survey  some  of 
her  wales,  &c.  were  necessarily  removed,  in  order  to 
examine  her  timbers,  and  never  replaced,  but  sold  with  the 
rest  of  the  ship  as  wreck,  it  was  held,  that  the  cost  of  the 
re-coppering  might  be  recovered  in  addition  to  a  total  loss, 
but  not  the  estimated  expense  of  replacing  the  wales  (t) . 
Moreover,  it  appears  that  the  rule  only  applies  to  repairs  for 
which  the  owners  were  themselves  liable  to  pay.     Where, 

(s)    Le     Cheminant    v.    Pearson  insurance. 
(1812),  i  Taunt.  367  ;  Livie  v.  Jan-  (i!)    Stewart    t).   Steele   (1842),   11 

son  (1810),  12  East,  at  p.  655.     So,  L.  J.  (N.   S.)  0.  P.  155 ;  5  Scott, 

in  America,  Matheson  v.  Equitable  N.  E.  927.     See,  however,  criticism 

Marine  Ins.  Oo.  (1876),   118  Mass.  of  this  case  (at  least,  as  reported  in 

209,  where  the  rule  is  said  to  be  Scott)  by  Brett,  L.  J.,  9  Q.  B.  D.  at 

part  of  the  general  law  of  marine  p.  213. 
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Sect.  1032.  therefore,  the  cost  of  the  repairs  is  discharged  by  means  of 
moneys  raised  on  bottomry,  repayable  only  in  the  event  of 
the  ship's  safe  arrival,  the  owners,  being  released  from  pay- 
ment by  the  loss  of  the  ship,  cannot  recover  from  their 
underwriters  for  a  loss  which  they  have  in  fact  never  suf- 
fered (m).  Where  no  such  repairs  have  been  made,  no  previous 
partial  loss  by  sea-damage  can  be  recovered  from  the  under- 
writer, as  a  particular  average,  in  addition  to  a  subsequent 
total  loss  («) ;  the  less  is  there  swallowed  up  by  the  greater, 
and  both  form  but  one  loss(^).  So,  too,  if  the  subsequent 
total  loss  occur  during  the  currency  of  the  policy,  but  be  not 
due  to  a  peril  therein  insured  against,  the  underwriter  pays 
nothing  (s).  But  if  the  average  loss  unrepaired  have  ocoarred 
during  the  currency  of  one  policy,  and  the  subsequent  total 
loss  occur  during  the  currency  of  another  policy,  and  after 
the  expiration  of  the  first  policy,  the  assured  is  entitled  to 
recover  under  both  policies,  i.e.,  for  the  average  loss  as  well 
as  for  the  total  loss,  if  they  be  due  to  perils  insured  against  (a). 

Prior  average       1032a.  The  following  cases  illustrate  the  principles  laid 

loBB  by  sea-         i       .     •      ,i  t  ,• 

damage  imre-  down  m  the  preceding  section : — 

m  a^subse-^^^  A  ship,  "  warranted  free  from  American  condemna- 
queut  total  tion,"  in  attempting  to  escape  an  American  embargo,  ran 
Liyiej).  ^^^  0^  New  York  in  the  night,  and  sustained  an  average 

Janson.  ^^^^  t^j  stranding  on  the  rocks  of  Governor's  Island,  where 

she  was  deserted  by  her  crew,  and  next  day  was  seized  there 

(m)  The  Dora  Forster,  [1900]  P.  same  policy"  as  the  earlier  partial 

241,  Barnes,  J.,  citing  2  Phillips,  loss,    which   was    covered,    merely 

Ins.  s.  1267.  because  at  the  time  -when  both  losses 

[x)  Liviet;.  Janson  (1810),  12  East,  took  place  the  same  policy  was  in 

648.  force.     But  even  if  the  case  of  Livie 

(jf)  Knight   V.   Faith    (1860),    15  ».  Janson  is  not  covered  by  the  Act, 

Q.  B.  649.  as  it  does  not  conflict  with  any  pro- 

(z)  Livie  v.  Janson,  supra.    This  vision  of  the  Act,  it  no  doubt  remains 

case  was  probably  intended  to  be  good  law  independently  thereof, 
covered  by  sub-sect.  2  of  sect.  77  of  (a)  Lidgett    v.    Secretan    (1871), 

the  Act.     It  is  doubtful,  however,  L.  R.  6  C.  P.  616 ;  Livie  a.  Janson, 

whether  the  subsequent  total  loss,  uhi  supra;  Knight  -a.  Faith  (1850), 

which  was  not  covered  by  the  polioy,  15  Q.  B.  649, 
pan  be  said  to  have  been  ' '  under  th§ 
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by  the  Americans,  and  condemned  hj  them  for  breach  of  the  Sect.l032a. 
embargo :  the  assured  claimed  a  total  loss ;  but  the  Court  held 
that  he  could  recover  nothing  ;  not  a  total  loss,  for  that  was 
caused  by  American  condemnation,  a  risk  expressly  excepted 
by  the  policy ;  not  an  average  loss,  because  the  total  loss,  by 
subsequent  seizure  and  condemnation,  took  away  the  right 
to  recover  in  respect  of  the  previous  partial  loss  by  sea- 
damage  {b). 

Upon  the  general  question.  Lord  EUenborough  said,  Doctrine  as 
"  There  may  be  cases  in  which,  though  a  prior  damage  be  Lord  Elfen- 
foUowed  by  a  total  loss,  the  assured  may  nevertheless  have  ^o'^o^g^- 
rights  or  claims  in  respect  of  that  prior  loss,  which  may  not 
be  extinguished  by  the  subsequent  total  loss.  Actual  dis- 
bursements for  repairs  in  fact  made,  in  consequence  of 
injuries  by  perils  of  the  seas  prior  to  the  happening  of  the 
total  loss,  are  of  this  description,  unless,  iadeed,  they  are 
more  properly  to  be  considered  as  covered  by  that  authority, 
with  which  the  assured  is  generally  invested  by  the  policy, 
of  '  suing,  labouring,  and  travailing  for,  in,  and  about  the 
defence,  safeguard,  and  recovery  of  the  property  insured ' ; 
in  which  case,  the  amount  of  these  disbursements  might  more 
properly  be  recovered  as  money  paid  for  the  underwriters 
under  the  direction  and  allowance  of  this  provision  of  the 
policy,  than  as  a  substantive  average  loss  to  be  added  cumu- 
latively to  the  total  loss  which  is  afterwards  incurred  in 
consequence  of  the  sea  risks  "  (c). 

In  another  case  the  previous  partial  loss  was  of  the  descrip-  Actual  dia- 
tion  alluded  to  by  Lord  EUenborough,  and  consisted  of  actual  for  repairs 
disbursements  for  repairs  in  fact  made  prior  to  the  total  loss :  ^^  toSloss" 
in  this  case  the  ship  while  lying  in  port  at  Jersey,  before  ™*y  ^^  ^^'  , 
sailing,  sustained  an  average  loss  by  sea-damage,  which  the  dition  thereto, 
plaintiff  repaired ;   the  ship  having  been  afterwards  totally  ^^pe^^n.^""* 
lost   by  capture  in  the  course  of  the  voyage,  the   plaintiff 
brought  his  action  for  a  total  loss,  and  claimed  also  to  recover 
in  respect  of   the  expenses  incurred  in   the  repairs  of  the 

(A)  Livie  v.  Janson  (1810),  12  Ea«t,  648.  (c)  12  East,  663. 
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Sect.  1032a.  previous  partial  loss,  by  virtue  of  the  suing  and  labouring 
clause.  The  Court  of  Common  Pleas  held  that  the  plaintiff 
might  recover,  in  addition  to  a  total  loss,  for  the  sums  so 
expended ;  and  Sir  J.  Mansfield  remarked  that  he  might  so 
recover,  either  as  for  an  average  loss  from  damage  repaired, 
or  as  expenses  incurred  under  the  permission  in  the  policy, 
"  to  sue,  labour,  travail,"  &c.  (d). 


An  unre- 
paired loss  is 
a  prej  udice 
to  a  sale. 


Particular 
average 
unrepaired 
under  one 
policy  may 
be  recovered, 
in  addition 
to  a  total 
loss  under 
another. 


1032b.  If  the  assured,  after  sustaining  an  average  loss,  sell 
his  vessel  unrepaired,  he  is  nevertheless  entitled  to  recover 
for  the  partial  loss,  on  the  ground  that  the  damage  sustained 
is  a  continuing  prejudice,  for  the  ship's  value  must  have  been 
lessened  by  it.  "  Therefore  the  amount  of  the  loss  must  be 
calculated  as  though  the  ship  had  actually  been  repaired  and 
proceeded  on  her  voyage,  or  had  foundered  without  being 
repaired,  soon  after  the  policy  expired  "  (e) . 

These  last  words,  from  the  judgment  of  Lord  Campbell, 
point  out  that  it  is  at  the  moment  of  the  expiration  of  the 
policy  that  the  liability  of  the  insurer  is  definitely  determined, 
and  that  there  can  be  no  merger  thereof  in  any  subsequent 
loss.  This  prominently  appeared  in  a  case  where,  as  it  hap- 
pened, the  same  insurer  was  liable  for  both  losses. 

In  Lidgett  ».  Secretan  (/),  "The  Charlemagne"  was  in- 
sured "  at  and  from  London  to  Calcutta,  and  for  thirty  days 
after  arrival."  The  same  vessel  was  insured  in  a  valued 
policy  "  at  and  from  Calcutta  "  to  a  port  in  England.  On 
her  outward  passage,  consequently  during  the  currency  of  the 
first  policy,  she  struck  upon  a  reef  and  sustained  such  damage 
that  she  was  kept  afloat  only  by  continual  pumping  tUl  her 
arrival  at  Calcutta.     There  she  discharged  her  cargo  and  was 


{d)  Le  Cheminant  v.  Pearson 
(1812),  4  Taunt.  367.  Cf.  also 
Stewart  t).  Steele  (1842),  11  L.  J. 
(N.  S.)  0.  P.  155 ;  5  Scott,  N.  E. 
927  ;  Blackett  v.  Royal  Exoh.  Ass. 
Co.  (1832),  2  Cr.  &  J.  244.  And,  in 
America,  Hatheson  v.  Equitable 
Mar.  Ins.  Co.  (1875),  118  Mass.  209. 

(e)  Per  Lord  Campbell  in  Knight 


V.  Faith  (1850),  15  Q.  B.  649.  As  to 
ihe  rule  for  calculating  an  unrepaired 
partial  loss  on  a  vessel  sold  under 
this  condition,  see  Pitman  v.  Univer- 
sal Mar.  Ins.  Co.  (1882),  9  Q.  B.  D. 
192,  post,  §  1034. 

(/)    Lidgett   V.    Secretan   (1871), 
L.  R.  6  C.  P.  616. 
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then  placed  in  a  dry  dock  for  repairs.     Part  of  the  repairs  Sect.  1032b. 

had  been  done  and  the  first  policy  had  expired,  when  she 

caught  fire  and  was  totally  destroyed,  the  second  or  homeward 

policy  having  attached  as  soon  as  she  arrived  at  Calcutta.    It 

was  held  under  these  circumstances,  that  the  assured  was 

entitled  to  recover  under  the  first  or  outward  policy  the  full 

amount  of  the  partial  loss,  repaired  or  unrepaired,  and  under 

the  second  or  homeward  policy  the  full  amount  insured  as  for 

a  total  loss. 

The  second,  being  a  valued  policy,  attached  on  the  vessel 
with  the  agreed  value,  notwithstanding  the  unrepaired 
damage  was  then  subsisting,  as  there  was  no  fraud  on  either 
side ;  and  consequently,  when  the  total  loss  had  occurred, 
the  sum  recoverable  under  this  policy  was  the  full  agreed 
value  {g).  Had  the  fire  taken  place  during  the  currency  of 
the  first  policy  only,  the  assured  could  not  have  recovered  for 
the  unrepaired  damage. 

The  principles  thus  established  in  our  jurisprudence  have  Foreign  law. 
been  adopted  and  confirmed  in  that  of  the  United  States  (A). 

In  France  it  has  been  decided,  after  considerable  fluctua- 
tion of  opinion  among  the  authorities,  that  cost  of  repairs, 
rendered  necessary  by  prior  sea-damage,  may  be  recovered 
cumulatively  {i). 

1033.  In  case  the  damage  sustained  by  the  ship  be  such  Owner  may 

.  1  1  T        elect  to  repair, 

that  the  expense  of  repairs  would  be  greater  than  her  value  instead  of 
when  repaired,  although  the  assured  might  abandon  upon  due  tot™loS. "'" 
notice  given  and  claim  as  for  a  constructive  total  loss,  yet  he 
is  not  bound  to  do  so ;  he  may  repair  her  if  he  choose,  and  if 
he  do,  the  same  rule  of  adjustment  applies. 

A  ship  of  the  actual  value  of  3,000/.,  valued  in  the  policy 
at  2,600/.,  upon  which  the  defendants  underwrote  1,200/., 
sustained  such  damage  on  her  voyage  that  when  towed  into 

(^)    Lidgett    V.    Secretan,   supra;  (»)    4   Boulay-Paty,    Droit    Com. 

S.  P.  Barker  v.  Janson  (1868),  L.  R.  Mar.    519—632,    gives    the    earlier 

3  C.  P.  303  jurisprudence  ;  see  also  Nolte's  edi- 

{h)  See  oases  collected  in  2  PhU-  tion  of  Beneoke,  vol.  ii.  pp.  191— 

Ups,  Ins.  s.  1742.  193. 
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Sect.  1033.  Qiueenstown  Haxbour  she  was  worth  only  998^.  without 
deducting  salvage  and  general  average.  The  owner  ohose  to 
repair  his  vessel,  and  hj  means  of  a  large  outlay  made  her 
when  repaired  worth  7,000/.  From  the  insurers  he  claimed. 
100/.  per  cent.,  and  notwithstanding  the  argument  at  the  bar 
that  the  assured  would  be  making  a  large  gain  out  of  what 
was  a  mere  contract  of  indemnity,  by  getting  a  vessel  worth 
7,000/.  instead  of  one  that  had  been  worth  3,000/.  only,  it  was 
held  in  all  the  three  Courts  that  he  was  entitled  to  100/.  per 
cent. — i.e.,  1,200/.,  the  full  amount  insured  (k). 


Adjusting  an 
average  loss 
on  ship  sold 
unrepaired. 


Pitman  v. 
Universal 
Mar.  Ins.  Oo. 


1034.  If  the  ship  after  sustaining  an  average  loss  is  sold  by 
her  owner  unrepaired,  the  measure  of  what  he  is  entitled  to 
recover  against  the  insurer  is  the  estimated  cost  of  repairs  less 
the  usual  deduction,  not  exceeding  the  depreciation  in  value 
of  the  vessel  as  ascertained  by  the  sale.  Such,  at  least,  was 
the  view  taken  by  Lindley,  J.,  and  by  the  majority  of  the 
Court  of  Appeal,  in  a  case  of  which  the  facts  were  as 
follows  : — 

A  ship  valued  in  a  time  policy  at  3,700/.  was  worth  4,000/. 
at  the  time  of  her  leaving  Singapore  for  Moulmein,  which  was 
the  commencement  of  the  risk.  When  near  to  Moulmein 
she  took  the  ground,  and  remained  aground  for  four  days  in 
considerable  danger ;  she  was  got  off,  however,  but  with  so 
much  damage  to  the  hull  that  notice  of  abandonment  was 
given  to  the  insurer.  This  notice  was  not  accepted,  but  a 
request  was  made  to  the  owner  to  repair;  and  he,  after 
doing  some  trifling  repairs,  sold  her  in  effect  unrepaired  for 
3,897/.  He  then  claimed  two-thirds  of  the  amount  of  her 
estimated  repairs — viz.,  781/. — from  the  insurer,  who  paid 
into  Court  245/.,  including  in  that  sum  certain  general  average 
expenses ;  and  the  question  was  whether  under  the  circum- 
stances the  assured  was  entitled  to  the  estimated  expense  of 
the  repairs,  although  they  had  not  been  executed. 


(/c)  Lohre  v.  Aitohison  (1877 — 79), 
2  a  B.  D.  501;  3  Q.  B.  D.  558; 
Aitohison  v.  Lohre  (1879),  4  App. 


Gas.  765.  See  also  Woodside  v. 
Grlobe  Marine  Ins.  Co.,  [1896]  1  Q.  B. 
105. 
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Lindley,  J.,  before  whom  the  ease  was  tried,  found  that  the  Sect.  1034. 
sound' value  of  the  ship  at  Moulmein  was  4,000^.,  and  held 
that  the  assured  was  entitled  to  the  difference  between  the 
proceeds  of  the  sale,  less  the  actual  repairs  done,  and  the 
sound  value  of  the  ship,  the  same  being  applied  to  the  value 
in  the  policy  in  determining  the  amount  payable  by  the 
insurer.  His  decision  was  affirmed  by  Jessel,  M.  E..,  and  by 
Cotton,  L.  J.,  diss.  Brett,  L.  J.,  and  the  rule,  in  the  terms 
stated  above,  was  formulated  in  the  course  of  his  judgment 
by  Cotton,  L.  J.  (l). 

On  the  other  hand,  the  view  of  Brett,  L.  J.,  was  that  the 
estimated  cost  of  the  repairs  was  in  all  cases  the  criterion  of 
loss,  and  that  to  allow  damages  so  ascertained  to  be  limited 
by  the  fact  that  the  shipowner  had  in  the  particular  case 
determined  to  sell,  and  had  been  able  to  secure  a  peculiarly 
good  bargain,  was  to  import  considerations  of  fortuitous  cix- 
oumstances  alien  to  the  contract  of  insurance.  And  in  answer 
to  the  argument  that  the  shipowner  would  in  such  event  be 
making  a  profit  out  of  a  contract  of  indemnity,  his  Lordship 
pointed  out  that  this,  owing  to  the  circumstances  of  particular- 
cases,  was  not  infrequently  the  result,  as  in  Lohre  v.  Aitchison. 
It  is  impossible  not  to  feel  the  force  of  this  powerful  dissenting 
judgment,  in  view  of  which  the  law  can  hardly  yet  be  re- 
garded as  finally  settled. 

1035.  An  interesting  and  difficult  question  has  lately  been  Incidence  of 
discussed  in  our  Courts  as  to  the  amount  properly  chargeable  tme^whicli 
to  particular  average  in  cases  where,  by  reason  of  certain  pore  than  one 
expenditures,  more  than  one  interest  has  been  benefited.    For  been  benefited, 
instance,  a  vessel  may  be  taken  into  dry  dock  for  one  specific 
purpose,  but  this  may  well  afford  an  opportunity  for  other 
work  to  be  done  on  her,  and,  by  effecting  the  two  operations 


{[)  Pitman  v.  Universal  Mar.  Ins.  a  case  which,  howeyer,  might  per- 

Co.  (1882),  9  Q.  B.  D.  192.     Of.  also  haps  have  been  decided,  as  it  was, 

Bristol  Steam  Navigation  Co.,  Ltd.  in  favour  of  the  underwriters,  even 

V.  Indemnity  Mutual  Ins.  Co.  (1887),  apart  from  the  authority  of  Pitman's 

67  L.  T.   101 ;  6  Asp.  M.  C.  173,  case. 


oouver. 
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Sect.  1035.  at  one  time,  dock  dues  will  be  saved.  Under  such  circum- 
stances, should  a  proportion  of  the  expenses  he  charged  to 
different  accounts,  so  that  each  may  share  in  the  advantage 
so  obtained,  or  must  the  whole  he  charged  to  the  account 
for  which  the  expenditure  was  primarily  intended  to  be 
incurred  ? 
The  Van-  rpj^g  facts  in  the   case   of    The  Vancouver  (m)   were    as 

follows : — The  vessel,  having  completed  a  voyage  from  Hong 
Kong  to  San  Francisco,  was  found  to  have  a  very  foul  bottom, 
which  so  much  affected  her  speed  as  to  make  it  necessary  for 
her  owners  to  put  her  into  dry  dock  for  the  purpose  of  being 
cleaned,  scraped,  and  painted,  before  putting  to  sea  again. 
She  was  therefore  put  into  dry  dock  for  this  purpose  only. 
It  was  thereupon  discovered  for  the  first  time  that  she  had 
sustained  certain  particular  average  damage  at  sea,  consisting 
in  the  fracture  of  her  stem-post.  The  damage  was  repaired 
in  eight  days,  during  the  first  three  of  which  the  cleaning,  &c. 
was  also  going  on.  The  result  was  that  the  two  operations,  by 
being  effected  concurrently,  took  three  days  less  to  effect  than 
-  if  they  had  each  been  effected  separately,  and  three  days'  dock 
dues  were  saved.  The  question  in  the  case  was  whether  the 
damage  to  the  stem-post  was  average  exceeding  31.  per  cent, 
within  the  meaning  of  the  memorandum.  The  figures  showed 
that  if  no  part  of  the  dock  dues  in  respect  of  the  first  three 
days  (in  addition  to  the  whole  amount  of  dues  for  the  last 
five  days)  was  to  be  deemed  as  having  been  incurred  on 
account  of  the  particular  average  repairs,  then  the  cost  of 
such  repairs  was  less  than  three  per  cent.  It  was  held,  how- 
ever, by  the  House  of  Lords,  affirming  the  Court  of  Appeal 
(Lord  Esher,  M.  E.,  and  Fry,  L.  J.,  Baggallay,  L.  J.,  dis- 
senting (w)),  that  an  apportioned  part  of  the  dock  dues  for 
the  first  three  days  was  to  be  considered  as  part  of  the  cost  of 
the  repairs,  and  that  under  the  circumstances,  as  the  operations 

(m)  The  Marine  Ins.  Co.  v.  The  ever,  that  there  should  be  an  appor- 

China  Trans-Paoific  S.S.  Co.,  Ltd.  tionment,  and  only  differed  as  to  the 

(1886),  11  App.  Oas.  573.  principle  on  which  the  amount  of  the 

(w)  Baggallay,  L.  J.,  agreed,  how-  apportionment  should  be  calculated. 
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were  simultaneously  performed,  the  cost  should  te  attributed    Sect.  1035. 
in  moieties  to  the  two  operations.     The  result  of  an  appor- 
tionment on  this  basis  was  to  saddle  the  underwriters  with 
liability. 

1036.  It  is  not  easy  to  gather  what  were  the  precise  reasons  -Sa^j"  decidendi 
1  .  ,     , ,  -  of  The  Van- 

on  which  the  members  of  the  House  of  Lords  based  their  oouver. 

decision.    The  opinion  of  Lord  Esher,  however,  in  the  Court  ^°l^  Ester's 
^  '  '  judgment. 

of  Appeal  is  clear  and  intelligible,  and  it  appears  to  have 
been  substantially  adopted  by  their  Lordships.  He  ob- 
serves (o)  : — "  Now,  the  question  seems  to  me  to  be  reduced  to 
this.  How  much  of  the  payment  for  the  dock  would  be 
attributed  as  a  matter  of  business  to  the  use  of  the  dock  for 
the  one  purpose,  and  to  the  use  of  the  dock  for  the  other  ? 
Inasmuch  as  the  burthen  on  the  dock  is  not  increased  by 
either,  inasmuch  as  the  advantage  to  each  of  them  is  the 
same,  it  seems  to  me  that  any  man  taking  a  business  view  of 
the  matter  would  say :  As  there  is  a  particular  sum  for  the  use 
of  the  dock  to  be  paid  for  the  two  purposes,  and  the  burthen 
on  the  dock  is  not  increased  by  the  two  transactions  going  on 
together,  but  the  advantage  to  the  two  persons  is  equal, 
supposing  they  had  to  be  carried  on  by  different  persons, 
those  different  persons  ought  to  pay  half  the  expenses  whilst 
the  dock  was  being  used  equally  by  both  of  them.  When- 
ever it  is  used,  it  is  used  equally  by  both  of  them,  although 
the  repairs  of  the  one  kind  might  cost  far  less  than  the 
repairs  of  the  other.  Supposing  the  repairs  to  the  stern-post 
in  twelve  hours,  by  reason  of  the  wages  of  engineers  or  skilled 
workmen,  would  cost  three  times  as  much  as  the  repair  by 
cleaning,  nevertheless  the  use  of  the  dock  is  equally  useful  to 
each  party  if  they  were  two  separate  parties.  If  that  would 
be  so  if  there  were  two  separate  parties,  it  makes  no  diffe- 
rence to  my  mind  that  both  the  transactions  are  by  the  one 
party.  If  he  had  to  divide  what  it  had  cost  him  in  respect  of 
each,  he  would  deal  with  the  matter  in  the  same  way  as  if 
each  of  those  things  had  been  done  by  separate  people,  or  by 

(o)  11  App.  Cas.  at  p.  679. 
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Sect.  1036.  himself  and  another  person.  You  cannot  show  that  money 
was  paid  for  either  particular  purpose  because  the  same  man 
has  paid  for  both ;  but  the  true  way  to  treat  it  is  to  say,  as  a 
matter  of  business,  that  he  paid  during  the  same  number  of 
days  in  which  both  operations  were  going  on  half  the  dock 
dues  in  respect  of  one  operation  and  half  the  dock  dues  in 
respect  of  the  other.  Therefore,  during  the  earlier  days  of 
the  transaction  here,  half  the  dock  dues  were  paid  in  respect 
of  the  repairs  of  the  stern-post  and  half  the  dock  dues  were 
paid  in  respect  of  the  use  of  the  dock  for  the  cleaning  of  the 
ship.  The  dock  dues  are  certainly  part  of  the  cost  of  the 
repairs  if  nothing  else  happens ;  the  cost  of  the  repairs  is  the 
cost  of  the  workmen  upon  the  ship,  and  the  materials,  and  all 
the  payments  for  the  use  of  the  dock,  which  is  a  necessary 
preliminary  to  being  able  to  do  the  other  work.  Therefore, 
if  half  of  these  dock  expenses  during  the  common  days  is 
paid  by  the  shipowner  in  respect  of  the  repairs  to  the  stem- 
post — in  other  words,  is  part  of  the  cost  of  repairing  the  loss 
which  was  occasioned  by  the  sea  peril, — and  if  that  half  is  to 
be  so  attributed,  then  what  this  shipowner  paid  for  repairs 
was  larger  than  three  per  cent,  of  the  value  of  the  ship  in  the 
policy.  The  condition  is  satisfied,  and  the  underwriter  is 
liable  to  pay  the  amount  of  the  average  loss." 

Before  proceeding  to  deal  with  the  next  case,  it  will  be 
well  to  call  attention  to  certain  circumstances  in  relation  to 
the  case  of  The  Yancouver.  First,  the  only  point  as  to  which 
discussion  arose  was  as  to  charges  for  the  use  of  the  dock : 
there  was  no  question  as  to  expenses  of  getting  in  or  out  of 
the  dock.  Secondly,  although  the  vessel  was  necessarily 
taken  in  for  the  purpose  of  cleaning,  and  for  this  purpose 
alone,  yet  it  was  even  more  necessary  that  the  particular 
average  repairs  should  be  effected  then  and  there.  Thirdly, 
the  question  in  The  Vancouver  case  was  simply  whether, 
for  the  pnrposes  of  the  memorandum,  the  shipowner's  method 
of  estimating  the  percentage  which  his  particular  average 
bore  to  the  whole  value  of  the  vessel,  was  or  was  not  the 
correct  method,  so  as  to  entitle  him  to  recover  the  whole. 
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1037.  We   now   proceed   to    consider    the   case    of    The   Sect.  1037. 

Biuabon  (jo),  which  also  went  to  the  House  of  Lords.     The  TheRnabon. 

vessel,  having  in  the  course  of  a  voyage  run  aground,  was 

taken  to  Cardiff,  where,  in  January,  1896,  she  was  put  into 

dry  dock   for   the   purpose   of  having  her  average  repairs 

effected,  in  respect  of  which  her  underwriters  were  admittedly 

liable.     In  November,  1896,  it  would   have  been  necessary 

for  her  to  be  docked  and  surveyed  in  order  to  retain  her 

classification  at  Lloyd's,  and   her  owners  accordingly  took 

advantage  of  the  opportunity  and  had  her  surveyed  whilst 

in  dock  for  the  repairs.     The  claim  of  the   plaintiffs,  her 

owners,  against  the  underwriters  included  sums  for  towage, 

pilotage,  dock   dues,  &c.     The  underwriters   claimed  that, 

under  the  circumstances,  part  of  the  docking  expenses  {q) 

should  be  borne  by  the  owners.     Mathew,  J.,  considered  that 

the  case  was  covered  by  the  decision  of  the  House  of  Lords 

in  The  Vancouver   case,   and    held,    accordingly,  that    the 

underwriters  were  entitled  to  make  the  deduction  which  they 

claimed,   and  this   decision  was   afiBrmed  in   the  Court  of 

Appeal.      The  Lords  Justices    (A.  L.  Smith,   Chitty  and 

Collins,  L.  JJ.)  were  unanimously  of  opinion  that,  in  so  far 

as  the  dock  dues  were  concerned.  The  Vancouver  case  was  in 

point  and  undistinguishable.     But  as  regards  the  expenses  of 

getting  in  and  out  of  dock  there  was  a  difference  of  opinion. 

A.  L.  Smith,  L.  J.,  considered   that  these  expenses  were 

covered  neither  by  the  decision  in  The  Vancouver  case  itself 

nor  by   the  principles  there   affirmed.     He  regarded    this 

expenditure  as  having  been  incun-ed  solely  on  account  of  the 

particular  average  repairs,  and  held  that  it  was  therefore 

(p)  Ruabon  S.8.  Co.,  Ltd.  -v.  The  295,  it  is  expressly  stated  that  the 

London  Assurance,  [1897]  2  Q.  B.  defendants  had  paid  all  the  dues  for 

456 ;   [1898]   1   Q.   B.   722  ;   [1900]  the  use  of  the  dock,  and  were  only 

App.  Oas.  6.  claiming  that  the  expenses  of  bring- 

iq)  It  is  not  quite  clear  from  the  ing  her  in  and  taking  her  out  again 

reports  -whether  the  dock  dues,  as  should  be  divided.     But  it  is  quite 

well  as  the  cost  of  putting  in  and  clear  that  the  Court  of  Appeal  and 

out  of  dock,  were  in  dispute.  In  the  the  House  of  Lords  dealt  with  both, 
report  of  the  trial  in  2  Com.  Caa. 


and  The  Van- 
couver. 


bury's  view. 
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Sect.  1037.  chargeable  to  the  underwriters  in  its  entirety.  The  other 
members  of  the  Court,  however,  thought  that  these  expenses 
were  incidental  to  the  operation  of  docking,  and,  agreeing 
■with  Mathew,  J.,  that  they  were  covered  by  The  Vancouver 
case,  affirmed  his  decision. 

Distinction  1038.  But  the  House  of  Lords  took  an  entirely  different 

drawn  in  the 

House  of  view,  and  held  that  the  whole  of  the  expenses  were  charge- 
TheEuabon'^  able  to  the  underwriters.  On  two  separate  and  distinct 
grounds  it  was  there  declared  that  the  opinions  not  only  of 
Chitty  and  Collins,  L.  JJ.,  but  also  that  of  A.  L.  Smith,  L.  J., 
in  so  far  as  he  concurred  with  them  as  to  the  dock  dues,  were 
Lord  Hals-  untenable.  As  to  The  Vancouver,  the  view  of  Lord  Halsbury, 
L.  C,  in  which  Lords  Macnaghten  and  Morris  concurred,  was 
that  it  was  merely  a  decision  as  to  the  way  in  which,  for 
the  purposes  of  the  memorandum,  the  extent  of  damage 
ought  to  be  calculated.  "  What  the  Court  had  to  determine 
was  the  Kability  under  the  policy  in  question,  and  with 
reference  to  that  question,  which,  be  it  observed,  is  to  be 
measured  by  what  the  damage  would  cost  to  repair,  the  Court 
held  that  the  dock  dues  were  part  of  the  cost,  and  that,  under 
the  circumstances,  as  the  operations  were  simultaneously  per- 
formed, the  cost  should  be  attributed  (let  the  phrases  be  noted) 
in  moieties  to  the  operations  of  those  two  persons  interested. 
Now  the  owner  paid  the  dock  dues,  and,  if  he  had  not  done 
so,  the  underwriter  would  undoubtedly  have  had  to  pay  for 
dock  dues,  and  if  he  had,  the  amount  paid  would  have  been 
over  three  per  cent.  It  came,  in  fact,  to  a  calculation  of  the 
extent  of  the  damage  done,  and,  that  being  measured  by  its 
cost  of  repair,  it  was  held  that  the  three  per  cent,  was  reached. 
What  Lord  HerscheU  meant  is,  I  think,  sufficiently  explained 
by  what  he  says  in  commenting  on  the  case  of  Pitman  v. 
Universal  Marine  Insurance  Co.  (r)  as  to  the  mode  in  which 
the  particular  average  loss  was  to  be  arrived  at  in  that  case. 
He  says :  '  All  the  judges  were,  I  think,  agreed  that  where 

(r)  (1882),  9  Q.  B.  D.  192, 
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there  is  a  partial  loss  in  consequence  of  injury  to  a  vessel  by   Sect.  1038. 
perils  insured  against,  he  is  entitled,  as  a  general  rule,  to 
recover  the  sum  properly  expended  in  executing  the  necessary 
repairs,  less  the  usual  allowances '  "  (s). 

The  Yancouver  was  distinguished  on  a  second  ground  LordBramp- 
by  Lord  Brampton,  whose  judgment  was  approved  by  Lord 
Davey.  The  view  of  these  noble  Lords  was  that  The  Yan- 
couver only  applied  to  cases  where  two  operations  are 
essentially  necessary  to  be  performed  upon  the  hull  of  the 
ship,  in  order  to  render  her  fit  to  be  sent  to  sea.  "  If  the 
respondent's  claim  for  contribution  was  allowed,"  said  Lord 
Brampton  {t),  "I  see  no  reason  why  such  a  claim  might  not 
be  made  against  an  owner  who  while  his  ship  was  in  dry 
dock  sold  her,  subject  to  immediate  inspection  and  survey  by 
his  purchaser."  His  Lordship  further  points  out  (m)  that 
"  the  survey  of  Lloyd's  surveyor  was  in  no  way  necessary  for 
any  purpose  connected  vsdth  the  work  performed  on  the  vessel, 
but  was  only  made  to  entitle  the  owners  to  re-classification  at 
Lloyd's  and  need  not  have  been  made  at  that  moment,  nor 
at  any  particular  time,  so  long  as  it  was  made  within  the 
time  limited  by  Lloyd's  rules,  which  had  then  nine  months 
to  run." 

1039.  The  difficulty  presented  by  The  Yancouver  case  being 
disposed  of,  it  will  suffice  to  quote  Lord  Halsbury's  view  as 
to  the  argument  by  which,  independently  of  such  authority, 
the  underwriters  were  seeking  to  maintain  their  position. 
"  This  is  the  first  time  in  which  it  has  been  sought  to 
advance "  the  principle  of  contribution  "  where  there  is 
nothing  in  common  between  the  two  persons,  except  that  one 
person  has  taken  advantage  of  something  that  another  person 
has  done,  there  being  no  contract  between  them,  there  being 
no  obligation  by  which  each  of  them  is  bound,  and  the  duty 
to  contribute  is  alleged  to  arise  only  on  some  general  principle 
of  justice,  that  a  man  ought  not  to  get  an  advantage  unless 

(s)    Per   Lord    Halsbury,    [1900]  {t)  [1900]  App.  Oas.  at  p.  18, 

App.  Cas.  at  p.  14.  (»)  At  p.  17. 
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Sect.  1039.  he  pays  for  it.  So  that  if  a  man  were  to  cut  down  a  wood 
which  obsciired  his  neighbour's  prospect  and  gave  him  a 
better  view,  he  ought  upon  this  principle  to  be  compelled  to 
contribute  to  cutting  down  the  wood.  Or,  if  a  man  built  a 
wall  so  as  to  shield  his  neighbour's  house  from  undue  wet  or 
danger  from  violent  tempests,  he  ought  to  be  entitled  to  con- 
tribution because  his  neighbour  has  got  an  advantage  from 
what  he  did"  {x). 


BeBult  of 
decisions. 


1040.  The  effect  of  The  Ruabon  case  is  clearly  to  impair 
very  materially  not  indeed  the  authority,  but  the  applicability, 
of  the  decision  in  The  Vancouver.  It  is  conceived  that,  in' 
future  practice,  no  apportionment  of  expenses  should  be 
allowed,  except  in  cases  very  closely  corresponding  in  their 
facts  to  those  of  The  Yancouver.  It  is  doubtful  whether, 
consistently  with  The  Euabon  case,  any  apportionment  can 
take  place,  except  in  cases  arising  under  the  memorandum. 
It  is  probably  correct  to  say  that  there  can  be  no  apportion- 
ment, except  in  cases  where  there  has  been  in  fact  an  absolute 
necessity  for  the  immediate  performance  of  the  operation  not 
originally  contemplated.  Both  these  conditions  were  present 
in  The  Vancouver  case.  Upon  the  first  condition  particular 
stress  was  laid  by  Lords  Halsbury,  Macnaghten  and  Morris 
in  the  case  of  The  lluabon.  Upon  the  second  condition 
equal  stress  was  laid  by  Lords  Brampton  and  Davey. 


Eeoovery  for        1041.  The  rule  as  to  the  amount  recoverable  for  a  partial 
of  frdght.^      1°^^  °f  freight  is  thus  stated  in  sect.  70  of  the  Marine  Insur- 
ance Act : — 

Subject  to  any  express  provision  in  the  policy,  where 
there  is  a  partial  loss  of  freight,  the  measure  of  in- 
demnity (y)  is  such  proportion  of  the  sum  fixed  by  the 
policy  in  the  case  of  a  valued  policy,  or  of  the  insurable 
value  in  the  ease  of  an  unvalued  policy,  as  the  proportion 


[x]  Per  Lord  Halsbury,  [1900] 
App.  Oas.  at  p.  12.  The  two  deoi- 
gions  w^re  discussed  la  The  Acanthus, 


[1902]  P.  17. 

(y)  See  Mar.  Ins.  Act,  s.  67,  ante, 
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of  freight  lost  by  the  assured  bears  to  the  whole  freight    Sect.  1041. 
at  the  risk  of  the  assured  under  the  policy. 

The  rule  for  adjusting  a  partial  loss  on  freight  is  very  Adjustment 

•  1/1  ,1  •  1    ■      1  ,1  71       of  partiaHoss 

simple — VIZ.,  that  where  the  sum  insured  is  less  than  the  on  freight. 

value  of  the  interest  at  risk,  the  underwriter  pays  the  same  Rule  of  ad- 

•  1  PI      juetment  as 

proportional  part  of  the  loss,  that  the  sum  insured  is  of  the  to  freight. 

value  of  the  freight  (2) ;  if  the  sum  insured  equals  the  value 

of  the  interest,  then  he  pays  the  whole  of  the  loss  (a). 

Freight  is  generally  insured  in  valued  policies,  and  when  ^^^  where 
this  is  so  the  valuation  in  the  policy  is  the  sole  basis  on  which  full  intended 
to  calculate  the  amount  of  indemnity  the  underwriter  has  to  shipped,  or 
pay.     Where,  however,  only  part  of  the  fuU  cargo  to  which  °t  tim'^lnos°s^ 
the  valuation  was  intended  to  apply  is  on  board,  or  contracted 
for  at  the  time  of  loss,  the  underwriter  can  only  be  called  on 
to  pay  upon  such  proportion  of  the  amount  insured  as  the 
part  of  the  cargo  on  board,  or  contracted  for  at  the  time  of 
loss,  bears  to  the  full  intended  cargo  (b).     Similarly,  where 
part  of  the  freight  has  been  paid  in  advance,  the  underwriter 
only  pays  such  proportion  of  the  amount  insured  as  the 
freight  at  risk  bears  to  the  whole  freight  (c). 

In  open  policies  on  freight  the  loss  by  the  general  usage  of  Rule  of  ad- 

,  justment  in 

Lloyd's  was  adjusted  upon  the  gross,  and  not  upon  the  net  openpoUcies. 

freight ;  and  this  usage,  though  considered  inconsistent  with 

sound    principle,  was   sanctioned  and    acted  upon  by  the 

Courts  {d),  and  thus  became  a  definite  rule  of  law  which  has 

been  recosrnised  in  the  Marine  Insurance  Act(e).     If,  in  an  Where  only 

11-1       P^'"*  °*  *"il 
open  policy  on  freight,  only  part  of  the  cargo  be  on  board  or  intended 

contracted  for  at  the  time  of  loss,  and  this  part  be  totally  ^J^l°^ 

lost,  the  underwriters  can  only  be  called  upon  to  pay  the 

{z)  Mar.  Ins.  Act,  s.  67  (2),  ante,  Act,  s.   26,  sub-s.   3,   ante,   §§  251, 

J  338.  252b;  s.   75,  sub-s.  2,  ante,  §§  345,           . 

(o)  2  PhiUips,  Ins.  ».  1454.  346. 

(J)  Porbes  "».  AspinaU  (1811),   13  (c)  The  Main,  [1894]  P.  320. 

East,  323  ;  Tobin  v.  Harford  (1863),  {d)  Palmer  v.  Blackbume  (1822), 

13  0.  B.  (N.  S.)  791  ;  32  L.  J.  C.  P.  1  Bing.  62;  United  States  Shipping 

134  ;   34  li.  J.  C.  P.  37  ;  Denoon  v.  Co.    n.   Empress   Ass.    Corporation, 

Home   &  Colonial  Ass.  Co.   (1872),  [1907]  1  K.  B.  269. 

L.  K.  7  C.  P.  341.     See  Mar.  Ins.  («)  Sect.  16  (2),  ante,  §  366. 
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Sect.  1041.  actual  amount  of  freight  on  the  goods  actually  lost,  together 
with  premiums  and  costs  of  insurance  (/) ;  in  fact,  in  such 
cases  the  underwriters,  whether  in  a  valued  or  open  policy, 
shaU  adjust  as  for  a  total  loss  of  part  of  the  freight :  paying 
the  same  proportion  of  the  sums  for  which  they  have  sub- 
scribed the  policy  as  the  freight  of  the  goods  lost  bears  to  the 
full  freight,  which  would  have  been  earned,  had  the  whole 
intended  cargo  been  loaded  and  all  arrived. 
Speight  where      Where  the  original  ship  is  disabled,  and  goods  are  sent  on 

goods  are  „     .    ,        .  i  n     i       •  t 

sent  on.  at  a .  lower  rate  of  freight,  it  has  been  held  in  the  United 

States  that  the  loss  so  occasioned  should  be  adjusted  as  a 
salvage  loss,  i.e.,  the  underwriter  pays  the  whole  amount  of 
the  insurance,  and  puts  into  his  pocket  the  excess  of  the 
freight  due  under  the  charter-party  over  the  expense  of  for- 
warding the  goods  (g). 

Under  similar  circumstances  in  this  country,  the  shipowner 
having  paid  the  expense  of  forwarding  the  goods,  recovered 
the  amount  from  the  insurers  on  freight  by  an  action  on  the 
sue  and  labour  clause  of  the  policy  (h). 
Adjustment         Where,  in  the  United  States,  it  is  agreed  to  adjust  an 
where  part  of  average  loss  on  profits  at  the  same  rate  as  on  the  goods  out  of 
goods  lost.       -wliich  they  are  to  arise,  and  the  goods  arrive  sea-damaged,  or 
part  of  them  is  totally  lost,  this  is  adjusted  as  an  average  loss 
on  profits  pro  tanto  {{) ;  and  the  rule  there  is  the  same,  where 
part  of  the  goods,  owing  to  the   decay  produced  by  sea- 
damage,  are  necessarily  sold,  or  thrown   overboard  in  the 
course  of  the  voyage  (A). 

Petty  1042.  In  discussing  the  subject  of  general  average,  it  has 

appeared  that  all  extraordinary  charges,  occasioned  by  un- 
foreseen and  unusual  accidents,  and  incurred  for  the  general 

(/)  Forbes  w.Oowie  (1808),  1  Camp.  (A)    Kidston    v.    Empire    Marine 

520.    Per  Lord  Ellenborough  in  13  Ins.  Co.  (1866),  L.  R.  1  C.  P.  635  ; 

East,  326.  2  C.  P.  367. 

iff)  2  Phillips,  Ins.  s.  1441,  citing  (i)  2  Phillips,  Ins.  s.  1474,  where 

CofBn  V.  Storer  (1809),  5  Mass.  R.  it  appears  that  the  rule  is  the  same, 

252;    Searle   v.    ScoveU   (1819),    4  even  apart  from  express  agreement, 
Johns.  Ch.  C.  218.  (A)  Ibid, 
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safety,  were  the  subjects  of  general  contribution  :  there  are,    Sect.  1042. 

however,  many  charges  similar  in  kind,  though  different  in 

occasion  and  object,  which  occur  regularly  in  the  usual  course 

of  the  voyage,  and  which  the  master,  in  the  ordinary  course 

of  his  duty,  necessarily  furnishes  for  the  purposes  of  the  ship 

and  cargo.     These  charges  are  called  petty  averages,  and  are 

never  the  subject  of  any  claim  on  the  underwriter. 

They  are  all  the  ordinary  charges  at  the  places  of  loading 
and  unloading,  and  during  the  voyage ;  such  as  common 
pilotage,  tonnage,  light  money,  beaconage,  anchorage,  ordi- 
nary quarantine,  river  charges,  signals,  instructions,  passage- 
money  by  fortified  places,  expenses  for  digging  a  ship  out  of 
the  ice  when  frozen  up  in  the  regular  course  of  the  voy- 
age, &c.  (/). 

Of  course,  if  any  of  these  charges  be  incurred  for  any 
extraordinary  purpose,  or  to  relieve  the  ship  and  cargo  from 
impending  danger,  they  will,  as  we  have  seen,  be  general 
average. 

{I)  Abbott,  Shipping  (6th  ed.),  272;  Caryer,  Carriage,  s.  587. 
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Distinction  1043.  A  TOTAL  loss  in  insurance  law  is  one  on  account  of 

lute  and  con-    which  the  assured  is  entitled  to  recover  from  the  underwriter 
l^r*'''^  *°*^  the  whole  amount  of  his  subscription. 

It  is  stated  in  sect.  66,  sub-sect.  2,  of  the  Marine  Insurance 
Act  that — 

A  total  loss  may  be  either  an  actual  total  loss,  or  a  con- 
struotive  total  loss. 


An  actual  total  loss  is  also  commonly  called  an  absolute 
total  loss,  the  latter  being  the  term  which  has  hitherto  been 
used  to  describe  it  in  this  work.  As  is  stated  in  sect.  57, 
sub-sect.  2,  of  the  Act — 

In  the  case  of  an  actual  total  loss  no  notice  of  abandon- 
ment need  be  given. 

An  actual,  or  absolute  total  loss  entitles  the  assured  to 
claim  from  the  underwriter  the  whole  amount  of  his  subscrip- 
tion without  giving  such  notice. 

A  constructive  total  loss  is  one  which  entitles  him  to  niake 


eitAP.  VI.  J      ACTUAL  OE  ABSOLUTE  TOTAL  LOSS. 


1261 


such  claim  on  condition  of  giving  such  notice.     "  If  he  fails    Sect.  1043. 
to  do  so  the  loss  can  only  he  treated  as  a  partial  loss  "  {a). 
According  to  sect.  57,  suh-sect.  1,  of  the  Act — 

Where  the  subject-matter  insured  is  destroyed,  or  so 
damaged  as  to  cease  to  be  a  thing  of  the  kind  insured,  or 
where  the  assured  is  ii'retrievably  deprived  thereof,  there 
is  an  actual  total  loss  (5). 

A  constructive  total  loss,  takes  place  when  the  subject 
insured  is  not  whoUy  destroyed,  hut  its  destruction  is  rendered 
highly  probable,  and  its  recovery,  though  not  utterly  hopeless, 
yet  exceedingly  doubtful  (c). 

1044.  The  distinction  between  cases  of  absolute  and  con-  J^ootnne 

stated  by  Lord 

structive  total  loss  has  nowhere  been  better  pointed  out  than  Abinger. 


(a)  Mar.  Ins.  Act,  b.  62,  sub-s.  1. 

(A)  La  perte  reelle  est  I'aueantisse- 
ment  ou  la  privation  efEeotive  des 
ohoses  assurees.  Boulay-Paty  on 
Emerigon,  Tol.  ii.  p.  217.  Similarly, 
Arnould's  statement  was  that  "an 
absolute  total  loss  takes  place  when 
the  subject  insured  wholly  perishes, 
or  its  recovery  is  rendered  irretriev- 
ably hopeless. ' ' 

(c)  The  following  is  the  definition 
in  sect.  60  of  the  Mar.  Ins.  Act : — 

(1)  Subject  to  any  express  provi- 
sion in  the  policy,  there  is  a  con- 
structive total  loss  where  the  sub- 
ject-matter insured  is  reasonably 
abandoned  on  account  of  its  actual 
total  loss  appearing  to  be  unavoid- 
able, or  because  it  could  not  be 
preserved  from  actual  total  loss 
without  an  expenditure  which  would 
exceed  its  value  when  the  expenditure 
had  been  incurred. 

(2)  In  particular,  there  is  a  con- 
structive total  loss — 

(i)  Where  the  assured  is  deprived 
of  the  possession  of  his  ship  or 
goods  by  a  peril  insured  against, 
and  (a)  it  is  unlikely  that  he  can 


recover  the  ship  or  goods,  as  the 
case  may  be,  or  (b)  the  cost  of 
recovering  the  ship  or  goods,  as 
the  case  may  be,  would  exceed 
their  value  when  recovered  ;  or 

(ii)  In  the  case  of  damage  to  a 
ship,  wiiere  she  is  so  damaged 
by  a  peril  insured  against  that 
the  cost  of  repairing  the  damage 
would  exceed  the  value  of  the 
ship  when  repaired. 

In  estimating  the  cost  of 
repairs,  no  deduction  is  to  be 
made  in  respect  of  general 
average  contributions  to  those 
repairs  payable  by  other  inte- 
rests, but  account  is  to  be  taken 
of  the  expense  of  future  salvage 
operations  and  of  any  future 
general  average  contributions  to 
which  the  ship  would  be  liable 
if  repaired ;  or 

(iii)  In  the  case  of  damage  to 
goods,  where  the  cost  of  repair- 
ing the  damage  and  forwarding 
the  goods  to  their  destination 
would  exceed  their  value  on 
arrival. 
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Sect.  1044.  in  the  following    passages,   from  the    judgment  of   Lord 
Cases  of  abso-  Abinger,  in  the  leading  ease  of  Roux  d.  Salvador : — 

"  The  underwriter,"  says  his  Lordship,  "  engages  that  the 
subject  of  insurance  shall  arrive  in  safety  at  its  destined  ter- 
mination. If,  in  the  progress  of  the  voyage,  it  becomes  totally 
destroyed  or  annihilated,  or  if  it  be  placed,  by  reason  of  the 
perils  agaiast  which  he  insures,  in  such  a  position  that  it  is 
.wholly  out  of  the  power  of  the  assured  or  of  the  underwriter 
to  procure  its  arrival,  he  is  bound  by  the  very  letter  of  his 
contract  to  pay  the  sum  insured." 

Cases  of  con-        "  But  there  are  intermediate  oases ;  there  may  be  a  capture 

struofave  total 

loss.  which,  though  prima  facie  a  total  loss,  may  be  followed  by  a 

re-capture,  which  would  revest  the  property  in  the  assured. 
There  may  be  a  forcible  detention,  which  may  speedily  ter- 
minate, or  may  last  so  long  as  to  end  in  the  impossibility  of 
bringing  the  ship  or  the  goods  to  their  destination.  There 
may  be  some  other  peril  which  renders  the  ship  innavigable, 
without  any  hope  of  repair,  or  by  which  the  goods  are  partly 
lost,  or  so  damaged,  that  they  are  not  worth  the  expense  of 
bringing  them,  or  what  remains  of  them,  to  their  destina- 
tion." 
Atandon-  "  In  all  these,  or  any  similar  cases,  if  a  prudent  man,  not 

insured,  would  decline  any  further  expense  in  prosecuting  an 
adventure,  the  termination  of  which  will  probably  never  be 
successfully  accomplished,  a  party  insured  may,  for  his  own 
benefit,  as  well  as  that  of  the  underwriter,  treat  the  case  as 
one  of  a  total  loss,  and  demand  the  full  sum  insured.  But  if 
he  elects  to  do  this,  as  the  thing  insured,  or  a  portion  of  it, 
still  exists,  and  is  vested  in  him,  the  very  principle  of  indem- 
nity requires  that  he  should  make  a  cession  of  all  his  right  to 
the  recovery  of  it,  and  that,  too,  within  a  reasonable  time 
after  he  receives  the  intelligence  of  the  accident,  that  the 
underwriter  may  be  entitled  to  all  the  benefit  of  what  may 
still  be  of  any  value,  and  that  he  may,  if  he  pleases,  take 
measures  at  his  own  cost  for  realizing  or  increasing  that 
value.  In  all  these  cases,  not  only  the  thing  insured,  or 
part  of  it,  is  supposed  to  exist  in  specie,  but  there  is  a 


ment. 
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possibility,  however  remote,  of  its  arriving  at  its   port  of   Sect.  1044. 
destination,  or,  at  least,  of  its  value  being  in   some  way 
affected  by  tbe  measures  that  may  be  adopted  for  the  recovery 
or  preservation  of  it." 

"  If  the  assured  prefers  the  chance  of  any  advantage  that  Consequences 
may  result  to  him  beyond  the  value  of  the  thing  insured,  he  donkig^'''^' 
is  at  liberty  to  do  so ;  but  then  he  must  also  abide  the  risk  of 
the  arrival  of  the  thing  in  such  a  state  as  to  entitle  him  to  no 
more  than  a  partial  loss.  If,  in  the  event,  the  loss  should 
become  absolute,  the  underwriter  is  not  the  less  liable  upon 
his  contract,  because  the  assured  has  used  his  own  exertions 
to  preserve  the  thing  insured,  or  has  postponed  his  claim,  till 
that  event  of  a  total  loss  has  become  certain,  which  was 
uncertain  before  "  {d). 

1045.  It  remains  to  inquire  what  kind  of  casualty  amounts  What 
to  a  case  of  absolute  total  loss.  Xo"ute  total 

No  better  or  more  comprehensive  answer  can  be  given  to  ^°^^- 
this  inquiry  than  in  the  words  of  Lord  Abinger,  already 
cited :  "  If,  in  the  progress  of  the  voyage,  the  thing  insured 
becomes  totally  destroyed  or  annihilated,  or  if  it  be  placed  by 
the  perils  insured  against  in  such  a  position  that  it  is  totally 
out  of  the  power  of  the  assured  or  the  underwriter  to  procure 
its  arrival,  the  latter  is  bound,  by  the  very  letter  of  his  con- 
tract, to  pay  the  sum  insured  "  (e). 

The  great  principle,  therefore,  on  which  all  the  cases  of  Principle  on 
absolute  total  loss  depend  appears  to  be  this — the  impossi-  dootrine'of 
bility,  owing  to  the  perils  insured  against,  of  ever  procuring  ?'^^°^"*s  ^°^^^ 
the  arrival  of  the  thing  insured.     If,  by  reason  of  those 
perils,  the  assured  is  permanently  and  irretrievably  deprived 
not  only  of  all  present  possession  and  control  over  it,  but  of 
all  reasonable  hope  or  possibility  of  ever  ultimately  recovering 
possession  of,  or  further  prosecuting  the  adventure  upon  it, 
that  is  a  ease  of  absolute  total  loss,  independently  of  the 

[d)  'Bex  Lord  Abinger  in  Eoux  v.       substantially  with  the  definition  in 
Salvador  (1836),  3  Bing.  N.  0.  286.        the  Mar.  Ins.  Act,  s.  57  (1),  ante, 
(«)  3  Bing.  N.  C.  286.   This  agrees       §1043. 
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Sect.  1045. 

No  notice  of 
abandonment 
requisite  in 
oases  of  abso- 
lute total  loss. 
But  the  re- 
mains of  tlie 
property  or  its 
proceeds  are  a 
salvage  for  the 
benefit  of  the 
underwriters- 


election  of  the  assured  to  treat  it  as  such.  Notice  of  ahan- 
donment  would  in  such  case  be  a  mere  idle  formality,  because 
nothing  remains  to  be  abandoned  (/).  In  such  cases,  there- 
fore, no  notice  of  abandonment  need  be  given  {g) ;  but  if  any 
remains  of  the  wrecked  ship  or  perished  goods  ultimately 
come  to  hand,  or  if  any  money  have  been  realized  abroad  by 
their  necessary  and  justifiable  sale,  such  remains,  or  the  net 
proceeds  of  such  sale,  as  we  shall  elsewhere  see,  are  considered 
as  a  salvage  to  which  the  underwriters  are  entitled  after 
payment  of  a  total  loss  (h).  Hence  it  is  that  absolute  total 
losses  are  familiarly  known  in  insurance  law  as  "  salvage 
losses  without  abandonment"  («). 


Two  classes  of      1046.  Such,  then,  being  the  general  principle,  it  wiU  be 

lute  total  loss,  found  that  all  the  cases  of  total  loss  in  which  no  notice  of 

abandonment  is  requisite  may  be  ranged  under  the  two 

classes,  indicated  by  Lord  Abinger — those,  viz.,  in  which, 

1st,  the  thing  insured  is  wholly  destroyed  or  annihilated  by 


(/)  lex  nm  eogit  ad  absurdum.  En 
cas  de  perte  entiSre  le  delaissement 
est  uue  formalite  inutile.  2  Emeii- 
gon,  0.  xvii.  s.  3,  p.  213.  "The 
general  convenience  of  making  an 
abandonment  has  led  to  the  notion 
that  it  is  more  necessary  than  it 
really  is  :  it  is  only  necessary  to 
make  a  oonstruetive  total  loss  ;  if 
the  loss  is  actually  total  no  abandon- 
ment is  necessary . ' '  Per  Lord  Ellen  - 
borough,  Hellish  r.  Andrews  (1812), 
16  East,  13 ;  Rankin  v.  Potter  (1873), 
L.  R.  6  H.  L.  156. 

{g)  Mar.  Ins.  Act,  s.  57,  sub-s.  2. 

(A)  Per  Lord  Abinger  in  Roux  v. 
Salvador  (1836),  3  Bing.  N.  C.  288. 

(i)  A  more  correct  expression  would 
be  "  salvage  losses  without  notice  of 
abandonment."  The  distinction  be- 
tween abandonment  and  notice  of 
abandonment  is  pointed  out  by  Brett, 
L.  J.,  in  Kaltenbaoh  v.  Mackenzie 
(1878),  L.  R.  3  C.  P.  D.  at  pp.  470, 
471,   who    proceeds    as    follows  : — 


' '  There  are  two  kinds  of  total  loss — 
one  which  is  called  an  actual  total 
loss,  another  which  in  legal  lan- 
guage is  called  a  constructive  total 
loss — but  in  both  the  assured  claims 
as  for  a  total  loss.  Abandonment, 
however,  is  applicable  to  the  claim, 
whether  it  be  for  an  actual  total  loss 
or  for  a  ooustruotiTe  total  loss.  If 
there  is  anything  to  abandon,  aban- 
donment must  take  place,  as,  for  in- 
stance, when  the  loss  is  an  actual 
total  loss,  and  that  which  remains  of 
a  ship  is  what  has  been  called  a  con- 
geries of  planks,  there  must  be  an 
abandonment  of  the  wreck.  .  Or 
where  goods  have  been  totally  lost, 
as  in  the  case  of  Roux  v.  Salvador, 
but  something  has  been  produced 
by  the  loss,  which  would  not  be  the 
goods  themselves,  if  it  were  of  any 
value  at  all,  it  must  be  abandoned. 
But  that  abandonment  takes  place 
at  the  time  of  the  settlement  of  the 
claim ;  it  need  not  take  place  before. ' ' 
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the  perils  insured  against ;  or,  2nd,  is  by  the  same  perils   Sect.  1046. 
wholly  and  irretrievahly  lost  to  the  assured,  so  that  it  is 
totally  out  of  his  power  or  that  of  the  underwriter  to  procure 
its  arrival. 

With  regard  to  the  first  head  the  question  arises.  What  is 
meant  by  the  words  "  wholly  destroyed  or  annihilated  by  the 
perils  insured  against "  as  applied  to  the  subjects  of  marine 
insurance  ? 

It  is  quite  clear  that  these  words  cannot  mean  a  change  of  Annihilation, 
the  thing  from  entity  into  nonentity,  as  that  is  even  a 
physical  impossibility,  and  must,  therefore,  of  course,  be 
thrown  out  of  consideration,  ia  treating  of  a  contract  of 
practical  indemnity  against  substantial  losses.  It  is  equally 
clear  that  if  the  thing  insured  go  in  bulk  to  the  bottom  of 
the  ocean,  or  be  reduced  by  fire  to  a  heap  of  ashes,  though,  in 
either  case,  its  remains  have  an  existence  in  naturd  rerum,  yet 
the  thing  itself  is  practically  and,  as  a  subject  of  insurance, 
wholly  destroyed,  so  as  to  entitle  the  assured,  without  notice 
of  abandonment,  to  claim  a  total  loss  (/). 

1047.  On  the  same  principle,  if  the  thing  insured,  in  the  Wreck  in- 
course  of  the  voyage,  be,  by  the  perils  insured  against,  reduced  complete  dis- 
to  a  complete  state  of  dismemberment,  so  as  to  have  lost  its  OT^^str^tf  n 
characteristic  form,  and  no  longer  to  subsist  under  the  same  ^  *  ^^P- 
denomination  as  that  which  it  was  insured  as  being,  this  is 
an  absolute  total  loss,  though  its  constituent  parts  may  all,  or 
in  great  proportion,  exist  separately.     Thus,  if  a  ship  in  the 
course  of  the  voyage  be  dismembered  by  the  perils  of  the 
seas — if,  in  a  word,  she  "  be  wrecked  in  pieces,"  so  that  "  her 
planks  and  apparel  be  scattered  about  in  the  sea  " — this  is  a 
clear  ease  of  absolute  total  loss  on  ship ;  and  it  seems  equally 

(J)  See  2  Emerigon,  c.  xvii.  ».  3,  it  in  deep  water,  though  it  might  be 

p.  213.     "In  matters  of  business  a  possible,    by    some    very  expensive 

thing  is  said  to  be  impossible  when  contrivance,    to    recover   it"  :    per 

it  is  not  practicable ;  and  a  thing  is  Maule,  J.,  in  Moss  v.  Smith  (1850), 

impracticable  when  it  can  only  be  9  0.  B.   103.     So,  per  Sewall,  J., 

done  at  an  excessive  or  unreasonable  Murray  v.  Hatch  (1810),  6  Mass.  E. 

cost.     A  man  may  be  said  to  have  465. 
lost  a  shilling  when  he  has  dropped 
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In  case  of 
perishable 
goods. 


Sect.  1047.  so  where,  though  her  hull  may  still  hold  together,  yet  the 
ship,  as  a  ship,  is  destroyed,  and  suhsists  only  as  a  wreck ; 
nor  is  any  notice  of  abandonment  requisite  in  such  cases  to 
entitle  the  assured  to  claim  a  total  loss  (J). 

The  great  difficulty  has  arisen  in  determining  when  perish- 
able goods  shall  be  so  far  regarded  as  wholly  destroyed  and 
annihilated,  within  the  true  meaning  of  these  words  in 
insurance  law,  as  to  give  the  assured  a  right  to  recover  the 
whole  sum  insured  on  them  without  notice  of  abandonment. 
In  one  sense  commodities  of  a  perishable  nature  may  be  said 
to  be  wholly  destroyed  for  any  practical  purpose  when,  by 
the  progress  of  decomposition  or  other  chemical  agency,  they 
have  undergone  a  physical  change  of  structure  so  as  no 
longer  to  remain  the  same  kind  of  thing  as  before ;  in  such 
ease  the  thing  insured,  in  the  words  of  Emerigon,  "  a  cessi 
d'exister  en  essence,  et  dans  la  nature  qui  lui  est  propre  "  (/c). 

The  question,  then,  is  whether,  if  this  physical  change  of 
structure  have  had  its  origin  in  the  perils  insured  against, 
this  is  an  absolute  total  loss  within  the  policy  on  the  com- 
modities so  destroyed.  Thus,  suppose  hides,  fish,  fruit,  or 
other  perishable  articles  to  have  become  changed  in  the 
course  of  the  voyage,  by  the  agency  of  fermentation  or  putre- 
faction originating  in  sea- damage,  into  a  mass  of  rottenness, 
so  as  to  have  wholly  lost  all  saleable  value  as  hides,  fish,  or 
fruit,  though  they  may  produce  a  trifling  sum  if  sold  for 
glue  or  manure,  is  this  an  absolute  total  loss  under  the 
policy  ? 

Deprivation.  1048.  Eeserving  the  further  discussion  of  this  question  for 
another  place,  we  will  proceed  to  give  some  illustrations  of 
the  principle  that,  where  the  thing  insured  is  placed,  by  the 


change  of 
structure  by 
deoomposi- 
tion. 


(y)  Les  debris  du  navire  naufrage 
existent,  mais  le  navire  n'existe  plus. 
2  Emerigon,  213  ;  Cambridge  v. 
Anderton  (1824),  Ky.  &  Mood.  60  ; 
8.  C,  1  C.  &  P.  213  ;  and  2  B.  &  Cr. 
691 ;  see  also  Bell  v.  Nixon  (1816), 
Holt,  N.  P.  R.  426  ;  and  per  Lord 


Watson  in  Sailing  Ship ' '  Blairmore ' ' 
Co.  V.  Maoredie,  [1898]  App.  Cas.  at 
p.  603  :  "  A  mere  congeries  of  wooden 
planks  or  of  pieces  of  iron  which  oould 
not  without  reconstruction  be  re- 
stored to  the  form  of  a  ship." 
(A)  Chap.  xvii.  s.  3,  vol.  ii.  p.  213. 
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perils  insured  against,  in  such  a  position  that  it  is  totally  out   Sect.  1048. 
of  the  power  of  the  assured  or  the  underwriter  to  procure  its 
arrival,  no  notice  of  abandonment  is  requisite  to  give  the 
assured  a  claim  to  a  total  loss. 

Thus,  if  the  ship  founders  at  sea,  or  goods  go  in  bulk  to  Foundering 
the  bottom  of  the  ocean,  so  as  to  leave  no  assignable  chance 
of  their  recovery,  this  is  a  clear  ease  of  absolute  total  loss  :  if, 
on  the  other  hand,  they  be  merely  submerged  in  shallow-  Submereion. 
water,  or  in  water  not  too  deep  to  destroy  all  chance  of  getting 
them  up  again,  though  only  at  a  very  considerable  outlay, 
this  is  only  a  constructive  total  loss,  and  the  assured,  in  order 
to  recover  the  whole  amount  of  the  insurance,  must  give  due 
notice  of  abandonment  (1). 

On  the  same  principles  the  assured,  on  the  expiration  of  the 
time  after  which  the  legal  presumption  arises  that  a  missing 
ship  has  foundered  at  sea,  may  claim  a  total  loss  without 
notice  of  abandonment ;  for  it  would,  indeed,  be  absurd  to 
require  from  the  assured  a  formal  abandonment  of  his  chance 
of  recovering  that  which  the  law  presumes  to  be  irrecoverably 
lost.  In  the  words  of  the  statute  {m) — "  Where  the  ship 
concerned  in  the  adventure  is  missing,  and  after  the  lapse  of 

(l)  Anderson  v.  Royal  Ezch.  Co.  total  loss.     If  this  was  what  Lord 

(1805),  7  East,  38 ;  Doyle  v,  Dallas  Halsbury  really  meant  to  say.  It  is 

(1831),  1  Mood.  &  Rob.  48  ;  2  Phil-  submitted  that  such  a  view  is  incon- 

Ups,  Ins.  B.  1527.    See  also  2  Parsons,  sistent  with  all  prior  authority,  and 

Ins.  69 — 71,  where  it  is  pointed  out  considering  what  can  be  achieved  by 

that  mere  submersion  does  not  neoes-  modem  mechanical  science  and  skill, 

sarUy  involve   a   total    loss,   either  is  also  inconsistent  with  principle, 

actual    or    constructive.      And  the  No  such  point  appears  to  have  been 

authorities   cited   by  these   learned  taken  or  relied  upon  by  the  appel- 

writers   show  that    an   actual  total  lant's  counsel  in  arguing  the  case, 

loss,  at  any  rate,  is  not  necessarily  and  such  was  clearly  not  the  ratio 

thereby  constituted.     See,  too,  Kemp  decidendi  of  the  other  Lords  of  Appeal, 

V.  Halliday  (1865),  34  L.  J.  Q.  B.  who  appear  to  have  treated  the  case 

233  ;  and  L.  R.  1  Q.  B.  520,  in  the  as  one  of  constructive  and  not  actual 

Exoh.  Ch.     Nevertheless,  in  Sailing  total  loss. 

Ship  "Blairmore"  Co.  v.  Macredie,  (m)  Mar.  Ins.  Act,  s.  58.   Further- 

[1898]  A.  C.  593,  Lord  Halsbury's  more,  it  will  be  presumed  that  the 

language  seems  to  suggest,  at  least,  cause  of  loss  was  foundering  at  sea : 

that  a  ship  going  to  the  bottom  of  Houstmau  v.  Thornton  (1816),  Holt, 

the  sea  does  necessarily  become  not  N.  P.  242 ;  Koster  v.  Eeed  (1826),  6 

merely  a  constructive,  but  an  actual  B.  &  Cr.  19. 
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Sect.  1048.  a  reasonable  time  no  news  of  her  has  been  received,  an  actual 
total  loss  may  be  presumed."  If,  however,  such  ship  should 
ultimately  chance  to  turn  up,  this  would  be  for  the  benefit  of 
the  underwriters,  who  might  claim  her  as  salvage  («). 

Privation  of         1049.  Every   effective   privation   of    the  sy>es   recuperandi 

tne  apes  reeupe- 

amounts  to  an  absolute  total  loss  :  if  the  thing  insured  be  in 


the  hands  of  strangers,  not  under  the  control  of  the  assured ; 
if,  by  any  circumstances  over  which  he  has  no  control,  it  can 
never,  or  within  no  assignable  period,  be  brought  to  its 
original  destination — in  such  cases  the  fact  of  its  remaining 
in  specie  at  any  forced  termination  of  the  risk  is  of  no  im- 
portance. The  loss  is  in  its  nature  total  to  him  who  has  no 
means  of  recovering  his  property,  whether  his  inability 
arise  from  its  annihilation  or  from  any  other  insuperable 
obstacle  (o). 

So,  "if  a  ship,"  says  Willes,  J.,  "is  so  injured  that  it 
cannot  sail  without  repairs,  and  cannot  be  taken  to  a  port  at 
which  the  necessary  repairs  can  be  executed,  there  is  an  actual 
total  loss,  for  that  has  ceased  to  be  a  ship  which  never  can  be 
used  for  the  purposes  of  a  ship  ;  but  if  it  can  be  taken  to  a 
port  and  repaired,  though  at  an  expense  far  exceeding  its 
value,  it  has  not  ceased  to  be  a  ship,  and  unless  there  is  a 
notice  of  abandonment,  there  is  not  even  a  constructive  total 
loss"{p). 
Goods plnn-  Groods  were  insured  "from  London  to  the  Isle  of  France, 
wreckers.  &c."  :  the  ship  was  wrecked  off  the  coast  of  that  island,  but 
some  of  the  goods  were  saved  from  the  wreck,  and  got  on 
shore  there,  where,  however,  they  fell  into  the  hands  of  the 
natives,  who  destroyed  part  and  plundered  the  rest.  The 
assured  claimed  a  total  loss.  It  was  objected  to  his  claim 
that  he  had  given  no  notice  of  abandonment.  Sir  Vicary 
Gibbs  overruled  the  objection,  and  said :  "  An  abandonment  is 

(«)  Houstman  v.  Thornton,  stipra.  160. 

(o)  See    the    remarks    of     Lord  {p)  Barkers.  Janson  (1868),  L.  B. 

Abinger,  3  Biag.  N.   0.   279,   and  3  C.  P.  303. 
Cossmaui'.  West  (1887),  13  App.  Cas. 
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not  necessary  to  make  this  a  total  loss ;  the  portion  of  the  Sect.  1049. 
goods  which  were  saved  from  the  wreck,  though  got  on  shore, 
never   came   again   into   the  hands  of  the   owners :    it  is, 
therefore,  a  total  loss  to  them  "  {q). 

Goods  insured  on  a  Baltic  risk  were,  with  the  ship,  while  G-oods  seized 
in  a  Swedish  port,  seized   and  detained  by  orders  of  the  force,  and 
Swedish  Grovernment.  The  assured  gave  a  notice  of  abandon-  restored 
ment,  which  was  too  late,  and  wholly  inoperative ;  afterwards, 
and  about  two  months  before  action  brought,  the  goods  them- 
selves were  seized  and  unladen  by  a  military  force  acting 
under  the  orders  of  the   Swedish  Grovernment,  and  never 
restored.     The  Court  held  that  as  the  loss  on  the  goods  con- 
tinued   absolutely  total    at    time   of    action    brought,   the 
plaintifE    might    recover     accordingly    without    notice    of 
abandonment  (r). 

1050.  A  cargo  of  saltpetre,  shipped  in  the  East  Indies  by  "Where  goods 
an  American  citizen,  was  seized  at  the  Cape  of  G-ood  Hope  of  ship,  con- 
by  a  British  man-of-war,  and  sold  under  decree  of  the  Vice-  go^^and'^ 
Admiralty  Court  for  the  benefit  of  the  captors ;  subsequently  proceeds  not 

r6BtJ0r6Ci 

(before  action  brought)  this  decree  was  reversed  on  appeal,  before  action 
but  the  property,  though  directed  to  be,  was  not  restored  to  notice  of 
the  assured.     The  assured  having  claimed  a  total  loss,  it  was  fj'a°'i""™ent 

o  '  IS  necessary 

obiected  that  he  had  sriven  no  valid  notice  of  abandonment.  *°  ^^^^  ^^^ 

■'  °  .  loss  total. 

Lord  Ellenborough,  however,  and  the  Court  of  King's  Bench 

held  that  no  such  notice  was  necessary  under  the  circumstances. 
"  If,"  said  his  Lordship,  "  instead  of  the  saltpetre  having  AUter,  where 
been  taken   out  of  the   ship  and   sold,   and  the  property  fnaUy 
divested,  and  the  subject-matter  lost  to  the  owner,  it  had  '■^^'^'^^'i- 
remained  on  board  the  ship  and  been. restored  at  last  to  the 
owner,  I  should  have  thought  there  was  much  in  the  argu- 
ment that,  in  order  to  make  it  a  total  loss,  there  should  have 
been  notice  of  abandonment,  and  that  such  notice  should 
have  been  given  sooner;    but  here  the  property  itself  was 


(})  Bondrett   v.   Hentigg    (1816),  (r)  Hellish  v.  Andrews  (1812),  15 

Holt,  N.  P.  R.  U9.  East,  13. 
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Sect.  1050.  wholly  lost  to  the  owner,  and  therefore  the  necessity  of  any 
abandonment  was  altogether  done  away  "  (s). 


Effect  of 
partial  resti- 
tution after 
confiscation 
of  goods. 


1051.  The  eases  of  Tunno  v.  Edwards  {t)  and  Goldsmid 
».  Gillies  (m)  afford  some  authority  |or  the  view  that  if  goods 
are  seized  and  confiscated  hy  a  hostile  government,  the  restor- 
ation of  a  part  of  the  goods,  or  their  proceeds,  before  action 
brought  prevents  the  assured  from  recovering  for  a  total  loss, 
even  though  prior  to  such  restoration  he  might  have  claimed 
for  an  actual  total  loss.  This  view  was  adopted  by  Amould  (») . 
The  editors  submit,  however,  that  if  at  the  time  of  the 
confiscation  the  goods  could  properly  be  regarded  as  in-etriev- 
ably  lost  to  the  assured,  so  that  there  was  then  an  actual  total 
loss,  the  subsequent  restoration  of  a  part  of  the  goods  by  the 
voluntary  act  of  the  government  of  the  captors  could  not 
deprive  the  assured  of  his  right  to  claim  for  such  actual  total 
loss.  In  their  view  the  only  effect  of  the  restoration  of  the 
property  under  such  circumstances  would  be,  that  the  under- 
writers would  be  entitled  to  the  property  as  salvage.  A  for- 
tiori, the  editors  submit  that  the  restitution  of  a  portion  of  the 
proceeds  of  the  goods,  after  the  goods  themselves  have  been 
sold,  will  not  alter  the  nature  of  the  loss. 

Apart  from  these  two  cases,  there  does  not  seem  to  be  any 
authority  for  the  proposition  that  an  actual  total  loss,  when 
once  constituted,  can  ever  be  defeated  by  subsequent  events. 


Where  thing 
insured  sub- 
sists in  specie, 
and  there  is  a 
chance  of  its 
recovery, 
notice  of 
abandonment 
is  necessary 
to  maJre  a 
total  loss. 


1052.  In  the  case  of  Tunno  v.  Edwards,  Lord  EUenborough 
"  Is  it  not  an  established  and  familiar  rule  of  insurance 
law  that,  where  the  thing  insured  subsists  in  specie,  and  there 
is  a  chance  of  its  recovery,  in  order  to  make  it  a  total  loss 
there  must  be  an  abandonment  ?  "  This  is  no  doubt  the  rule, 
but  then  both  its  terms  must  be  carefully  attended  to ;  the 
mere  fact  that  the  thing  insured  subsists  in  specie  at  the  time 


(s)  Mullett  V.  Shedden  (1811),.  13 
Bast,  304.  Of.  Stringer  v.  English, 
&c.  Mar.  Ins.  Oo.  (1869),  L.  .E.  4 
Q.  B.  676 ;  5  Q. B.  699. 


{t)  (1810),  12  East,  488. 
(«)  (1813),  4  Taunt.  803. 
(v)  2nd  ed.  pp.  1024,  1026,  repro- 
duced in  7<li  ed.  §  1061, 
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of  the  loss  does  not  render  it  necessary  to  give  notice  of    Sect.  1052. 
abandonment,  unless  there  is  also  at  that  time  a  chance  of  its  Where  there 
recovery ;  where  there  is  no  such  chance,  the  mere  circum-  chance,  the 
stance  of  its  subsisting  in  specie  at  the  time  of  the  casualty  is  gub*8i°ting  in 
of  no  importance.     "  The  loss,"-  as  Lord  Abinger  says,  "  is,  specie  at  the 
in  its  nature,  total  to  him  who  has  no  means  of  recovering  his  casualty  or 
property,  whether  his  inability  arise  from  its  annihilation  or  importance. 
from  any  other  insuperable  obstacle  "  («) . 

Even  where  such  a  loss  has  taken  place,  followed  by  sale,  ^ssured,  by 

^  ./  '  taking  to  pro- 

the  assured  may  by  his  own  conduct,  in  electing  to  take  to  oeeds  of  sale, 
the  proceeds  of  the  sale,  instead  of  making  his  claim  against  his  right  to 
the  underwriters,  if  he  thereby  alters  the  position  of  facts  so  a^to^^'^loss  °'^ 
as  to  affect  their  interests,  forfeit  his  claim  to  recover  for  a 
total  loss  (y). 
~And  so,  e  converso,  even  in  a  case  where  they  would  other-  Sotheunder- 

•  1    T  •  n      1        1  1  •  writer  may 

Wise  be  entitled  to  notice  of  abandonment,  the  underwriters,  waive  his 
by  their  own  conduct,  may  forfeit  the  right  to  insist  upon  it ;  of^bandon-"^ 
as  where  the  assured,  on  hearing  that  his  ship  has  put  into  ™®°*' 
port  to  repair  in  a  disabled  state,  expresses  his  desire  to  the 
underwriters  to  abandon,  but  they  dissuade  him  from  it,  and 
order  the  repairs  to  be  made  at  their  expense  ;  this  supersedes 
the  necessity  for  any  notice  of  abandonment,  and  the  assured 
without  it  may  recover  the  whole  amount  of  the  insurance  (s). 

1053.  We  proceed  to  consider  the   application  of  these  Absolute  total 

principles  to  the  case  of  the  ship.  'Zfoi^X 

Where  the  ship  in  the  course  of  the  voyage,  and  by  the  ?T,.'"''P??^' 

^  .       .  .  J    o  y  J  bJity  followed 

agency  of   the   perils  insured  against,  becomes  an  absolute  by  sale. 

wreck,  broken  in  pieces  and  dismembered,  so  that  "  her  planks  ^^«fe  the 

and  apparel  are  scattered  on  the  sea  "  (a)  ;  this  is  a  case  of  wrecked  in 

absolute  total  loss  on  ship,  "  although  the  whole  or  a  greater  notice' of 

abandonment 
is  requisite. 
{x)  Per  Lord  Abinger  in  Roux  v.       v.  Henckell  (1795),  1  Park,  Ins.  399. 
Salvador  (1836),  3  Bing.  N.  C.  279.  (2)  Da  Costa  v.  Newnham  (1788), 

(y)  MitcheUe'.Edie(1787),  IT.E.       2  T.  R.  407.     See  Mar.  Ins.   Act, 
608.     And  see,  per  Lord  Abinger,       s.  62,  sub-s.  8,  post,  §  1091. 
Roux  V.   Salvador  (1836),   3   Bing.  (a)  Per  Dallas,  C.  J.,  in  Bell  v. 

^.  C.  286.     See,  also,  S.  P.  AUwood      Nixon  (1816),  Holt,  N.  P.  42?, 
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Sect.  1053.  part  of  the  fragments  may  reach  the  shore  as  wreck  "  (b). 
In  such  case  it  is  quite  clear  that  the  ship,  as  a  ship,  is  totally 
destroyed — ^the  ship  has  perished,  only  the  wreck  remains. 
Les  dibris  du  navire  naufragi  existent,  mais  le  na/vire  n'existe 
plus  (c). 

In  such  a  case  the  assured  may  undoubtedly  recover  the 
whole  amount  of  the  insurance  without  notice  of  abandonment, 
the  wreck  being  salvage  for  the  benefit  of  the  underwriter. 


True  view  of 
Cambridge  v.. 
Andertou. 


1054.  The  case  of  Cambridge  v.  Anderton  appears  to  the 
present  editors  to  be  merely  a  somewhat  strong  instance  of 
this  principle.  The  facts  of  this  case  were  as  follows  : — A 
timber-laden  ship,  insured  from  Quebec  to  Bristol,  in  sailing 
down  the  St.  Lawrence  struck  upon  the  rocks,  and  got  so 
fast  set  that  the  master,  after  making  every  possible  effort, 
could  not  get  her  off,  but  was  obliged  to  leave  her  there 
exposed  to  a  heavy  sea.  By  surveyors  and,  amongst  others, 
a  Lloyd's  agent  from  Quebec,  she  was  examined  and  found 
to  be  so  damaged  that,  although  still  retaining  the  form  of  a 
ship,  she  was  only  saved  from  going  to  pieces  by  the  timber 
which  formed  the  greater  part  of  the  cargo ;  and,  in  the 
judgment  of  the  surveyors,  the  expense  of  getting  her  off 
the  rooks  (if  that  could  be  accomplished),  and  repairing  her, 
would  exceed  her  value  when  repaired.  They,  therefore, 
advised  the  master  to  sell  her,  which  he,  in  ignorance  of  the 
insurance,  did,  together  with  her  register  ;  and  the  purchaser, 
having  succeeded  in  getting  her  off  the  rocks,  repaired  and 
sent  her  on  another  voyage  (d),  at  the  outset  of  which  she 
was  lost  in  the  Gulf  of  St.  Lawrence.     The  plaintiff,  who 


(b)  Opiniou  of  the  Judges  delivered 
to  the  House  of  Lords,  in  Irving  v. 
Manning  (1847),  1  H.  L.  Cas.  287. 

(c)  2  Emerigon,  c.  xvii.  s.  3,  p.  213. 
{d}  It  may  occur  here  to  the  reader 

to  ask  how,  if  the  vessel  was  actually 
repaired  and  subsequently  sailed  on 
another  voyage,  the  Court  in  banc 
could  properly  have  called  her  a  mere 
cpng^eries  of  planks  at  the  time  of  the 


sale.  A  reference  to  the  report  in 
1  C.  &  P.  214  shows  that  the  vessel 
was  never  made  seaworthy  to  the 
satisfaction  of  her  officers,  who 
declared  that  they  would  not  have 
trusted  their  lives  in  her  even  after 
the  so-called  repa,ir8.  The  Court  in 
banc  must  obviously  have  accepted 
the  evidence  to  this  effect, 
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had  never  given  notice  of  abandonment,  brought  his  action    Sect.  1054. 
for  a  total  loss. 

Lord  Tenterden  told  the  jury  that  the  question  was, 
whether  this  was  a  total  or  a  partial  loss,  and  that,  in 
considering  that  question,  they  should  look,  not  so  much  at 
the  acts  of  the  parties,  whether  buyers  or  sellers,  as  at  the 
state  of  the  ship  itself.  "  If,"  said  his  Lordship,  "  the  jury 
are  of  opinion  that  this  vessel  could  not  be  repaired  at  all,  or 
that  she  could  not  be  repaired  without  incurring  an  expense 
equal  to  or  greater  than  her  value,  then  I  shall  hold,  that, 
although  she  may  exist  in  the  form  of  a  vessel,  and  be 
afterwards  sold  with  her  register,  the  plaintiff  will  be  entitled 
to  recover  as  for  a  total  loss,  with  benefit  of  salvage"  (e). 
The  jury  found  a  verdict  for  a  total  loss. 

The  Court  in  banc  refused  to  disturb  that  verdict  by 
sending  the  case  to  a  new  trial.  Lord  Tenterden  on  that 
occasion  said :  "  If  the  subject-matter  of  insurance  remained 
a  ship,  it  was  not  a  total  loss ;  but  if  it  were  reduced  to  a 
mere  congeries  of  planks,  the  vessel  was  a  mere  wreck :  the 
name  you  may  think  fit  to  apply  to  it  cannot  alter  the  nature 
of  the  thing."  Bayley,  J.,  on  the  same  occasion,  said :  "  I 
take  the  legal  principle  to  be  this :  if,  by  means  of  any  of  the 
perils  insured  against,  the  ship  ceases  to  retain  that  character 
and  becomes  a  wreck,  that  is  a  total  loss,  and  the  master  may 
sell  her,  and  the  assured  may  recover  for  a  total  loss  without 
notice  of  abandonment"  (/). 

From  the  above  statement  of  the  case,  founded  upon  a 
coUation  of  the  two  Nisi  Prius  reports  with  those  in  banc, 
the  ship  at  the  time  of  the  sale  appears  to  have  been  regarded 
as  "  a  mere  congeries  of  planks,"  or,  as  Lord  Tenterden 
expressed  himself  in  a  subsequent  case,  "  no  longer  to  be 
deemed  a  ship,  but  rather  materials  for  another  ship  "  {g). 


(«)  1  By.  &  Mood.   61  ;  and  see,  S.  C,  Ey.  &  Mood.  60  ;  1  C.  &  P. 

also,  1  C.  &P.  214.  213. 

(/)  Cambridge  II.  Anderton  (1824),  {g)  Allen  -v.  Sugrue  (1828),  Dans. 

2  B.  &  Cr.  691 ;  4  Dowl.  &  Ry.  203  ;  &  LI.  192. 

A, — VOL.  II.  4  H^ 
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Sect.  1054.  On  this  view  of  the  facts,  irrespeotive  of  the  sale  by  the 
master,  it  was  quite  impossihle  for  the  uBderwriter  to  contend 
that  the  plaintiff  had  not  suffered  an  ahsolute  total  loss. 
The  case,  therefore,  does  not  appear  to  establish  any  doubtful 
point  of  law  (h). 


And  there  is 
an  absolute 
total  loss 
■where  the 
ship,  though 
not  a  complete 
■wreck,  is 


sold  by  the 
master  where 
she  lies. 


1055.  It  is  now  also  established  in  our  jurisprudence  that 
where  the  damage  is  short  of  a  complete  wreck  or  actual 
dismemberment — although,  that  is,  her  hull  may  hold 
together,  and  the  form  of  a  ship  remain — yet,  if  the  damage 
be  so  great  as  to  make  it  wholly  impossible  for  the  master, 
by  any  means  in  his  power,  to  repair  her  so  as  to  keep  the 
sea  as  a  ship,  or  to  do  so  except  at  a  cost  that  would  exceed 
the  ship's  value  when  repaired ;  and  the  master  consequently, 
acting  bona  fide  and  as  a  prudent  owner  would,  if  uninsured, 
sells  the  ship  where  she  lies — the  assured  may  treat  this  as  an 
absolute  total  loss  of  the  ship,  and  recover  the  whole  amount 
of  the  insurance  without  giving  notice  of  abandonment  {i). 


(A)  Such  appears  to  be  the  vie^w 
taken  of  this  case  by  Phillips,  vol.  ii. 
s.  1495.  Arnould,  however  (2nd  ed. 
pp.  1028  and  following),  regarded  it 
as  an  important  legal  decision  on  the 
effect  of  a  sale  of  a  vessel  in  a  dam- 
aged condition .  See  also  per  Tindal, 
C.  J.,  in  Roux  V.  Salvador,  1  Bing. 
N.  C.  539.  The  judgments,  however, 
do  not  seem  to  lay  any  stress  on  the 
fact  of  sale,  the  point  throughout  in- 
sisted on  being  that  the  vessel  was, 
prior  to  the  sale,  a  total  wreck.  This 
being  so,  it  is  obvious  that  the  sale, 
inasmuch  as  it  could  not  make  her 
any  more  of  an  absolute  total  loss 
than  she  was  before,  was,  for  the 
purpose  of  the  decision,  an  immaterial 
fact. 

In  Levy  v.  Merchants'  Mar.  Ins. 
Co.  (1885),  1  Times  L.  R.  228,  the 
facts  were  very  similar.  There  was 
an  iuHurance  against  absolute  total 
loss  only ;  the  vessel  first  became  a 
ponstructive  total  loss,  but  afterwards 


sustained  so  much  further  injury  by 
exposure  to  the  winds  and  waves  as 
to  become  a  complete  ■wreck,  and  she 
was  sold  without  prejudice  to  the 
rights  of  any  person.  Mathew,  J., 
in  giving  judgment  in  favour  of  the 
shipowner  on  the  ground  that  there 
was  an  absolute  total  loss  prior  to 
the  sale,  appears  to  have  taken  the 
same  view  of  Cambridge  v.  Anderton 
as  that  suggested  above. 

(i)  Idle  V.  Royal  Exoh.  Ass.  Co 
(1819),  3  Mooie,  116  ;  8  Taunt, 
755  ;  S.  C.  (1821),  3  Brod.  &  B, 
151  ;  see  §  203,  ante ;  Robert 
son  V.  Clarke  (1824),  1  Bing.  445  ; 
Robertson  v.  Carruthers  (1819),  2 
Stark.  671 ;  Cambridge  ».  Anderton 
(1824),  Ry.  &  Mood.  60  ;  2  B.  & 
Cr.  691 ;  Doyle  ».  Dallas  (1831),  1 
M.  &  Rob.  48  ;  Gardner  v.  Salvador 
(1831),  ibid.  116;  and  see  judgment 
of  Lord  Abinger  in  Roux  v.  Salvador 
(1836),  3  Bing.  N.  C.  288;  and 
Cossman  v.  West  (1887),    13  App. 
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In  other  words,  the  "  right  sale  "  of  a  vessel  wiU  convert  a   Sect.  1055. 

constructive  into  an  absolute  total  loss.     It  is  not,  however,  No  such  thing 

the  mere  fact  of  sale  which  entitles  the  assured  to  recover  «■»  loss  by  sale. 

without     notice    of    abandonment ;     in    the    language    of 

Bayley,  J.,  "there  is  no  such  head  in  insurance  law  as  loss 

by  sale  "  (k) ;  that  which  entitles  the  assured  to  treat  the  loss 

in  such  cases  as  absolutely  total,  is  the  sale  supervening  upon 

the  state  to  which  the  ship  has  been  reduced  by  the  perils 

insured  against  previous  to  the  sale,  and  which  alone  justified 

the  master  in  selling.     The  loss,  in  fact,  before  the  sale  must 

be  constructively  total,  in  order  to  enable  the  assured  after 

the  sale,  to  recover  for  it  as  an  absolute  total  loss,  without 

notice  of  abandonment.     The  mere  fact  of  the  sale  will  not 

have  the  effect  of  converting  an  average  into  a  total  loss  (l). 

1056.  The  doctrine  in  its  application,  effect  and  consequence  Effect  of  sale 
is  very  tersely  expounded  by  the  Court  of  Common  Pleas  in  ^jg"  ^^^ 
the  case  of  Famworth  v.  Hyde.     The  jury  in  that  ease  had  Faruworth  ». 
found  that  the  sale  of  both  ship  and  cargo  (the  cargo  being     ^  ^' 
of  timber)  was  justified  by  the  circumstances.     "  We  are, 
therefore,"  says  Montague  Smith,  J.,  in  delivering  judgment, 

Cas.  160.     Parsons  (toI.  ii.  pp.  80 —  stitute  such  a  necessity.    The  facts 

90)  insists  with  some  force  that  mere  of  the  other  cases  already  cited  in 

hma  fides  is  insufficient,  the  sale  must  this  note,  with  the  possible  exception 

also  be  necessary:   "Necessity  and  of  Eobertsou  «.  Carruthers,  are  con - 

good  faith  must  concur"  :  Patapsco  sistent  with  this  view,  although  the 

Ins.  Co.  V.  Southgate  (1831),  5  Peters,  language  reported  to  have  been  used 

R.  604.     And  this  position  was  con-  does  not  always  go  so  far. 
firmed  in  this. country  by  the  high  Qc)  In  Gardner  ».  Salvador  (1831), 

authority  of  the   Privy   Council  in  1  Mood.  &  Rob.  117.     Bo,  too,  per 

Cobequid  Mar.  Ins.  Co.  v.  Barteaux  Maule,   J.,    in   Navone  v.   Haddon 

(1875),  L.  R.  6  P.  C.  319,  in  which  (1850),  9  C.  B.  at  p.  44,  who  also 

case    their   Lordships   quoted  with  points  out  that  a  sale  of  goods  pru- 

approval    a  passage  from  Arnould  dently  effected  by  the  owner  thereof 

(2nd  ed.  p.  236  ;  this  ed.   §  203)  to  in  his  own  interest  is  not  necessarily 

the  same  effect.     See  also  Australian  a  right  sale  as  against  underwriters. 
Steam    Navigation    Co.    v.    Morse  (?)  See  the  very  able  argument  of 

(1872),  L.  R.  4  P.  C.  222  ;  Kalten-  Maule,  J.  (then  at  the  Bar),  in  Roux 

bach  V.  Mackenzie  (1878),  L.  R.  3  v.  Salvador  (1836),  3  Bing.  N.   C. 

C.  P.  D.  467.     The  oases,  however,  266,  270. 
difler  as  to  what  circumstances  con- 

4n3 
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Sect.  1056.  "  to  say  what  is  the  legal  effect  of  this  sale  so  foimd  (m)  by 
the  jury  to  have  been  right  and  necessary.  We  say  that 
such  sale  supervening  on  the  existing  state  of  things  was  an 
actual  total  loss.  A  right  sale  passes  the  property ;  and 
when  the  property  is  passed  from  the  assured  by  reason 
and  in  consequence  of  a  peril  insured  against,  the  cargo  is 
actually  lost  to  him  as  much  as  if  it  was  destroyed.  We  are 
aware  that  the  interest  of  the  underwriter  may  at  times  be 
sacrificed  by  a  sale,  where  the  ship  or  cargo  might  have  been 
saved  wholly  or  partially,  if  notice  of  abandonment  had  been 
given ;  but  we  are  also  aware  that  if  a  right  sale,  such  as  is 
here  proved,  is  not  held  to  be  an  actual  total  loss,  it  would 
be  for  the  interest  of  the  assured,  where  a  notice  of  abandon- 
ment would  make  a  constructive  total  loss,  to  give  notice  of 
abandonment  and  leave  the  ship  or  cargo  to  perish  unsold ; 
and  so  the  benefit  of  salvage  from  a  sale  would  be  lost  by 
reason  of  the  delay  required  for  notice  of  abandonment.  .  .  . 
The  opposing  considerations  for  and  against  requiring  notice 
of  abandonment  when  the  property  insured  exists  in  species 
are  stated  in  Roux  v.  Salvador  and  Knight  v.  Faith  (m) 
respectively.  .  .  .  The  judgment  in  Knight  v.  Faith  accords 
with  Eoux  V.  Salvador  in  holding  that  there  may  be  a  total 
loss  without  abandonment  where  there  has  been  a  right  sale 
caused  by  urgent  necessity,  with  full  proof  that  everything  was 
done  optima  fide,  and  for  the  real  benefit  of  all  concerned  (o). 
There  is  an  apparent  difference  of  opinion  in  these  two 
decisions  as  to  the  degree  of  imminent  danger  which  should 
be  held  to  be  such  urgent  necessity  as  would  justify  a  sale. 

(»»)  This  finding  was  set  aaide  in  p.  157  (Lord  Chelmsford).    Cf.  also 

the  Exchequer  Chamber.     But  the  Oossman  v.   West   (1887),   13  App. 

judgment  here  cited,  upon  the  as-  Cas.  at  p.  176. 

sumption    on   which    it    proceeded,  («)  (1850),  15  Q.  B.  649. 

viz.,   the    assumption   of   a,   "right  (o)    The    Mar.    Ins.    Act,    s.    62, 

sale,"  a  sale  forced  upon  aU  parties  sub-s.  7,  provides  that  "notice  of 

concerned    by   the    perils    insured  abandonment  is  unnecessary  where, 

against,  is  still  of  the  highest  autho-  at  the  time  when  the  assured  receives 

rity,  and  is  quoted  with  approval  in  information  of  the  loss,  there  would 

Rankin  v.  Potter  (1873),  L.   R.   6  be  no  possibility  of  benefit  to  the 

H.  L.  at  p.  102  (Brett,  J.),  and  at  insurer  if  notice  were  given  to  him," 
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But  the   suflSoienoy  of  the  degree  of   danger  is  within  the    Sect.  1056. 
province  of  the  jury  "  (p). 

1057.  These  observations  of  the  Court  appear  to  receive  Stringer  v. 
illustratit)n  from  the  case  of  Stringer  i\  English,  &e.  Insurance  ins.  Co. 
Company  (q).  That  was  a  case  of  seizure  by  a  United 
States  cruiser,  and  of  suit  in  the  Prize  Court  of  New  Orleans. 
After  many  months  there  was  judgment  against  the  captors, 
and  appeal  from  this  judgment,  and  a  sale  of  ship  and 
cargo  upon  interlocutory  order  of  the  Court  of  Appeal,  as  a 
precautionary  measure  against  deterioration ;  and  whether 
this  sale  ought  to  have  been  prevented  by  the  assured  giving 
bail  to  the  full  value  was  the  question  on  which  depended 
his  right,  in  the  absence  of  an  available  notice  of  abandon- 
ment, to  recover  as  for  a  total  loss.  The  Court  upon  this 
question  were  of  opinion  that,  considering  the  fluctuating 
value  of  American  currency  at  the  time,  no  prudent  man 
would  have  given  security  to  the  full  amount,  and  that  the 
sale,  therefore,  not  being  the  gratuitous  act  of  the  assured, 
was  one  of  the  direct  and  immediate  consequences  of  the 
original  seizure.  "  We  come,  therefore,  to  the  conclusion  of 
fact,  that  the  assured  could  not  by  any  means  which  he  could 
reasonably  be  called  on  to  adopt  have  prevented  the  sale  by 
the  American  Prize  Court,  which  at  once  put  an  end  to  all 
possibility  of  having  the  goods  restored  in  specie,  and  conse- 
quently entitled  the  assured  to  come  upon  the  insurers  for  a 
total  loss"  (r). 

The  same  position  seems  to  have  been  assumed  by  Lord 
Tenterden  in  his  summing-up  to  the  jury  in  Doyle  v. 
Dallas  (s)  ;  and  in  the  subsequent  case  of  Gardner  v.  Salvador, 

(^)    Famworth  v.   Hyde  (1866),  (?)   (1869),  L.  E.  4  Q.  B.  676 ;  in 

L.  B.  2  C.  P.  204  ;  34  L.  J.   C.  P.  error,  5  Q.  B.  599. 

207,  210.     For  an  account  of  Lord  ^^j  ^^^  ^^^    g^^j^^^^  ^    Eng]iah, 

Campbell's    decision   in    Knight  :.  ^^_  -^^^    ^^^    (.^    ^jggg^^  j^    ^    ^ 

Faith,   see   per    Blackburn,   J.,    in  q    3    g^g    gg,    ggg     ^^            ,    5 

Rankin  v.  Potter  (1873),  L.   K.   6  q  •g_  ggg 


H.  L.  83,  130,  oitei post,  §  1063. 


(«)  1  Mood.  &  Rob.  at  p.  54. 
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Sect.  1057.  Bayley,  J.,  said  to  the  jury,  "  The  question  in  this  case  is, 
whether  you  are  satisfied  there  has  been  a  total  loss  by  the 
perils  of  the  seas.  I  know  of  no  such  head  in  insurance 
law  as  loss  by  sale.  If  the  situation  of  the  ship  be  such 
that  by  no  means  within  the  master's  reach  it  can  be  treated 
so  as  to  retain  the  character  of  a  ship,  then  it  is  a  total  loss. 
If  the  master,  by  means  within  his  reach,  can  make  an  experi- 
ment to  save  it,  with  a  fair  hope  of  restoring  it  to  the 
character  of  a  ship  {i.e.,  a  sea-going  vessel),  he  cannot,  by 
selling,  turn  it  into  a  total  loss.  Bona  fides  in  the  master 
will  not  decide  the  question,  for  if  he  sells  erroneously  what 
is  entitled  to  the  character  of  a  ship,  though  he  thinks  it  a 
wreck,  it  will  not  do  "  if) . 

Eesult  of  the        1058.  It  appears,  then,  that  the  authorities  support,  or,  at 

oases.  ^  events,  are  not  inconsistent  with,  the  position  that,  when 

a  ship  is  justifiably  sold  by  the  master  (m)  under  such  circum- 


(<)  Gardner  v.  Salvador  (1831),  1 
Mood.  &  Eob.  116  ;  in  Tanner  v. 
Bennett  (1826),  %.  &  Mood.  182  ; 
and  also  in  Underwood  v.  Robertson 
(1814),  4  Camp.  138,  where  a  total 
loss  was  claimed  on  sale  oi  ship 
abroad,  no  notice  of  abandonment 
appears  to  have  been  given,  and  no 
objection  made  to  the  want  of  it. 

(«)  We  have  already  advanced  the 
view  that  no  sale  can  be  justifiable 
so  as  to  affect  the  rights  of  under- 
writers, whether  as  to  notice  of 
abandonment  or  otherwise,  unless 
it  be  made  not  only  honS,  fide  and 
prudently,  but  also  under  circum- 
stances of  necessity,  and  this  pass- 
age in  our  text,  which  corresponds, 
though  by  no  means  literally,  with 
a  passage  to  be  found  on  p.  1031  of 
the  second  edition,  must  be  read  sub- 
ject to  this  q^ualification. 

In  the  original  passage,  Arnould, 
after  the  words  ' '  sold  by  the  master, ' ' 
added  the  words  "or  owner,"  main- 
taining that  whether  the  sale  was 


by  the  master  or  by  the  owner  made 
no  difference,  and  citing  the  cases  of 
Doyle  V.  Dallas  (1831),  1  Mood.  & 
Rob.  48  ;  Allen  v.  Sugrue  (1828), 
Dans.  &  LI.  188  ;  8  B.  &  Or.  561 ; 
and  Idle  v.  Royal  Exch.  Ass.  Co. 
(;819),  3  Moore,  148 ;  8  Taunt.  774. 
The  proposition,  however,  laid  down 
in  this  way  may  be  open  to  miscon- 
ception. It  is  only  by  reason  of  the 
emergency  that  underwriters  will  be 
bound.  It  is  true  that  where  a  sale  is 
effected  by  an  owner  present  at  the 
scene  of  emergency  it  will  not  have 
any  the  less  a  binding  effect  as  against 
underwriters  by  reason  merely  of  the 
emergency  being  grappled  with  by 
the  owner,  instead  of  by  the  master. 
To  this  extent  Arnould  was  prob- 
ably correct,  and  so  far  he  is  borne 
out  by  the  authorities  which  he  cites. 
But  where  the  master  is  able  to  com- 
municate with  his  owners  at  home, 
it  would  in  ninety -nine  cases  out  of 
a  hundred  be  equally  possible  for  the 
owners  in  their  turn  to  communicate 
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stances  that,  thougli  lier  timbers  hold  together,  though  she  Sect.  1058. 
may  not  have  lost  the  form  of  a  ship,  yet  she  has  ceased  to 
exist  as  a  sea-going  ship  until  she  is  repaired  at  a  cost  which 
would  exceed  her  worth  when  so  repaired,  this  is  a  case  of 
absolute  total  loss  on  ship,  for  which  the  assured  may  recover 
without  notice  of  abandonment. 

We  have  already  pointed  out  that  it  is  now  an  indispens-  Piaster  should 

.  .  ,  communicate 

able  pre-requisite  to  the  exercise  by  the  master  of  any  power  with  owners, 
of  sale,  that  he  shall  communicate  with  his  owners  whenever 
communication  is,  under  the  circumstances,  practicable,  and 
would  not  be  attended  with  such  delay  as  must  prove  seriously 
detrimental  to  the  interests  involved  {v). 

1059.  In  the  case  of  Eoux  v.  Salvador  (w),  Tindal,  0.  J., 
relying  on  previous  authorities,  especially  the  nisi  prius  deci- 
sions of  Allwood  v.  Henckel  (x)  and  Hodgson  v.  Blakiston  (y), 
considered  that  so  long  as  the  subject  of  insurance  remains  in 
specie,  the  assured  cannot  recover  for  a  total  loss  without 
notice  of  abandonment,  even  although  the  assured  had  by  a 
sale  parted  with  the  property  insured.  The  cases  referred  to, 
however,  according  to  Axnould  (s),  only  show  that  the  mere 
fact  of  sale  abroad,  irrespective  of  the  state  of  the  ship  or 
cargo  which  led  to  and  justified  it,  does  not  constitute  an 
absolute  total  loss.    The  doctrine  that  notice  of  abandonment 

with  their  underwriters,  and  in  such  modem  facilities  for  communication, 

cases  it  seems  difficult  to  say  that  to  conceive  of  circumstances  so  urgent 

there  could  be  any  such  emergency  as  to  relieve  an  owner  from  taking 

as  to  justify  the  owners  in  taking  this   course.      The   point   was   con- 

the  matter  into  their  own  hands  and  sidered  in  the  Court  of  Appeal  in 

selling   without  giving  the  under-  Kaltenbach    v.    Mackenzie     (1878), 

writers  an  opportunity  of  deciding  L.  U.  3  0.  P.  D.  467,  where  there 

for  themselves  as  to  the  best  course  are  indications  that   such  was  the 

to  adopt.     It  is  submitted  that  in  view  of  their  Lordships, 

all  but  the  very  rarest  cases  an  owner  {v)  See  ante,  §§  195,201;  Carver, 

at  home,  on  receiving  information  Carriage,  ».  316 ;  Australian  Steam 

from  his  captain  as  to  the  condition  Nav.  Co.  ■;;.  Morse  (1872),  L.  E,.  4 

of  his  vessel,  must,  unless  the  vessel  P-  C.  222. 

is  then  an  actual  wreck,  give  notice  (w)  (1836),  1  Bing.  N.  C.  539. 

of  abandonment  if  he  wishes  to  re-  {x)  1  Park,  Ins.  399. 

cover  a  total  loss.     It  is  difacult,  in  (t/)  Ibid.  400,  n. 

these  days  of  the  telegraph  and  of  (2)  2nd  ed.  p.  1032. 
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Sect.  1059.  is  in  all  cases  necessary  where  tlie  property  insured  remains 

in  specie  was,  however,  overruled  by  the  Exchequer  Chamber 

in  Eoux  V.  Salvador  itself,  and  since  Rankin  v.  Potter  (a)  it 

has  been  impossible  to  contend  that  the  mere  want  of  notice 

of  abandonment  will  preclude  the  assured  from  recovering, 

where  there  is  nothing  which  a  notice  of  abandonment  can 

pass  to  the  underwriter  (6). 

Where  sMp         ,The  following  oases,  which  in  previous  editions  of  this 

ship  mere  fact  work  have  been  cited  to  show  that  a  notice  of  abandonment 

couvlrra  con-  ™-^®^  always  be  given  where  the  thing  remains  in  specie,  can 

straotive  into    only  be  accepted  now  as  authorities  for  the  position  that 

an  absolute  ... 

total  loss.  where  the  sale  is  not  justified,  as  between  owner  and  under- 
writer, such  sale  will  not  convert  a  constructive  into  an 
absolute  total  loss,  so  as  to  entitle  the  owner  to  recover  for  a 
total  loss  without  giving  notice  of  abandonment.  That  is  to 
say,  where  the  ship,  though  much  damaged,  is  still  subsisting 
as  a  ship  when  the  assured  receives  intelligence  of  the  loss, 
he  cannot,  by  electing  to  sell,  instead  of  repairing  her,  on 
the  probable  estimate  of  the  expenses  of  repair  being  greater 
than  her  repaired  value,  entitle  himself  to  recover  a  total  loss 
without  notice  of  abandonment. 


Martin  v. 
Crokatt. 


1060.  Thus,  in  Martin  v.  Crokatt  (c),  a  ship  and  cargo 
being  insured  from  Oarlscrona  (in  Sweden)  to  London,  the 
ship,  in  the  course  of  her  voyage,  became  so  sea-damaged 
that  she  was  forced  to  run  into  Warburg,  a  small  fishing 
place  on  the  Swedish  coast,  where,  on  survey,  she  was  reported 
incapable  of  proceeding  on  her  voyage  without  thorough  and 
very  expensive  repair.  The  assured,  on  hearing  this,  without 
giving  any  notice  of  abandonment,  stated  the  facts  to  the 
underwriters,  asking  directions  how  to  proceed ;  they  deolin- 


{«)  L.  E.  6  PI.  L.  83.  In  Kalten- 
baoh  V.  Mackenzie  (1878),  L.  R.  3 
C.  P.  D.  467,  -Brett,  L.  J.,  at  p.  474, 
seems  to  express  the  opinion  that 
where  there  has  been  a  sale,  notice  of 
abandonment  of  the  proceeds  of  sale 
must  in  all  cases  be  given.     This  is 


an  oUter  dictum,  and  there  appears 
to  be  no  other  authority  for  such  a 
doctrine,  which,  it  is  submitted,  can- 
not be  supported. 

(*)  See  Mar.  Ins.  Act,  s.  62, 
sub-s.  7. 

(«)  (1811),  14  East,  465. 
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ing  to  interfere,  he  ordered  a  sale  of  the  ship  and  cargo  Sect.  1060. 
(which  latter  was  undamaged)  for  the  benefit  of  all  concerned : 
they  were  accordingly  sold  on  the  spot,  and  realized  so  little, 
that,  after  deducting  the  expenses  of  the  sale  and  salvage,  a 
balance  of  201.  was  left  against  the  assured  :  the  assured  on 
this,  having  brought  his  action  for  a  total  loss,  Lord  Ellen- 
borough  directed  a  nonsuit,  on  the  ground  that,  as  the  ship 
continued  to  subsist  in  specie  in  the  place  whither  she  was 
carried,  this  was  not  a  total  loss  without  notice  of  abandon- 
ment. On  motion  for  a  new  trial,  the  Court  on  the  same 
ground  refused  the  rule  (d).  Little  stress  seems  to  have  been 
laid  in  this  case  upon  the  fact  of  the  sale  ;  and  from  the 
circumstances  it  is  apparent  that  there  can  have  been  no 
necessity  for  the  owner  to  have  taken  the  matter  out  of  the 
hands  of  the  underwriters.  And  apart  from  such  emergency, 
it  was  clearly  a  case  for  notice  of  abandonment,  "  in  order," 
as  Lord  EUenborough  said,  "  to  enable  the  underwriters 
to  elect  whether  or  not  they  wUl  incur  the  expenses  of 
repair." 

A  ship,  bound  from  Hull  to  Quebec,  was  obliged  by  tem-  Bell  v.  Nixon, 
pest  to  run  into  Limerick,  which  then  had  no  docks  fit  for 
taking  in  or  repairing  a  ship  of  her  size.  On  survey,  she 
appeared  much  damaged,  and  as  the  agent  of  the  assured 
there  conceived  it  to  be  impossible  to  remove  her  to  any  other 
port  for  repairs,  they  had  her  resurveyed,  condemned,  and 
broken  up  where  she  lay,  as  the  best  course  for  all  concerned. 
No  notice  of  abandonment  having  been  given,  it  was  held 
that  the  assured  could  not  recover  as  for  a  total  loss  (e). 
Dallas,  0.  J.,  after  admitting  that  there  were  cases  in  which 
the  assured  may  claim  a  total  loss  without  abandonment, 
added,  "  But  if  the  case  be  doubtful,  the  assured  ought  not 
to  take  upon  himself  to  determine  for  the  underwriter,  to  break 
up  the  ship,  and  call  upon  them  for  a  total  loss.  The  ship  is 
proved  to  have  been  in  that  condition,  that  it  was  necessary  to 

{cl}  Maitia  V.  Orokatt   (1811),   14      N.  P.  423.     The  Court  in  banc  were 
East,  465.  vmanimous,  that  notice  of  abandon- 

(«)  Bell    V.   Nixon    (1816),   Holt,       meut  was  necessary  in  this  case. 
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Sect.  1060.  have  a  survey.  She  was  not  a  wreck ;  her  timbers  were 
together;  she  existed  as  a  ship  specifically,  both  when  she 
was  siirveyed  and  when  she  was  sold  "  (/ ) .  In  this  case,  too,  it 
is  apparent  that  there  was  no  necessity  for  the  owner  to  sell ; 
he  should  have  given  notice  of  abandonment  to  his  under- 
writers, and  left  them  to  take  their  own  course. 

Ealtenbaoh  v.  1061.  The  case  of  Kaltenbach  v.  Mackenzie  (g)  bears  out 
the  same  principle.  A  vessel  struck  on  a  bank  on  the  22nd 
of  January,  1871,  while  on  the  way  to  Hong  Kong.  She 
was  taken  back  to  Saigon,  and  on  survey  was  reported  to  be 
a  constructive  total  loss  on  the  ground  that  the  expense  of 
her  repairs  would  exceed  her  repaired  value.  On  the  7th  of 
February  she  was  anchored  in  smooth  water,  and  there  was 
no  evidence  to  show  that  she  was  in  imminent  danger  of 
perishing,  or  that  there  was  any  immediate  necessity  for  her 
sale.  She  was  nevertheless  sold  by  her  owners  by  public 
auction  shortly  afterwards.  No  notice  of  abandonment  was 
given,  and  there  did  not  appear  to  be  any  reason  why  it 
should  not  have  been  given,  except  that  the  owner  alleged 
that  the  underwriter,  even  if  he  had  received  such  notice, 
could  not  have  taken  any  other  course  than  that  adopted  by 
the  owners.  On  these  facts  the  Court  of  Appeal  held,  revers- 
ing the  decision  of  the  Common  Pleas  Division,  that  the 
owners  who  claimed  to  recover  for  a  total  loss  had  been 
correctly  non-suited  by  Lord  Coleridge,  C.  J. 

Fleming  v.  The  ease  of  Fleming  v.  Smith  in  the  House  of  Lords  may 

likewise  be  referred  to  here  for  the  sake  of  the  emphatic 
assertion,  by  Lord  Campbell,  of  the  necessity  of  an  abandon- 
ment in  cases  like  that  before  him,  a  ease  in  which,  as  his 
Lordship  expressed  it,  "  the  ship  was  not  submerged  or 
destroyed,  but  remained  in  the  form  of  a  ship  capable  of 
being  repaired,  and  it  was  for  the  captain  to  determine 
whether  it  should  be  repaired  or  not. 

(/)  Bell  V.  Nixon  (1816),  Holt,  N.  P.  423. 
(?)  (1878),  3  0.  P.  D.  467. 
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"  Under  these  circumstances  the  question  arises  whether,    Sect.  1061. 
when  the  owners  of  a  ship  so  insured  receive  intelligence  that 
the  ship  is  capahle  of  being  repaired,  and  that  it  is  lying  in 
port,  they  can  claim  as  for  a  total  loss  without  giving  notice 
of  abandonment  ?     My  opinion  is,  they  cannot  do  so  "  {h). 

1062.  The  ease  of  Knight  v.  Faith  has  often  been  cited  as  Knight  v. 
showing  that  even  a  justifiable  sale  consequent  on  a  construc- 
tive total  loss  will  not  relieve  an  owner  from  giving  notice  of 
abandonment.  The  facts  of  this  case  were  that  a  ship  insured 
on  time  for  1,000/.,  having  stranded  off  the  harbour  of  Santa 
Cruz,  was  beached  there,  unloaded,  and  surveyed.  She  was 
found  to  be  so  much  damaged  by  the  accident  that  the 
necessary  repairs  could  not  be  done  at  Santa  Cruz,  there 
being  no  workmen,  dockyard,  or  materials  there ;  nor  could 
she  be  taken  to  any  port  where  she  could  prudently  have 
been  repaired. 

Shortly  after  the  survey  the  master  (who  was  also  a  part 
owner  and  interested  in  the  policy)  sold  her  for  the  benefit 
of  whom  it  might  concern  :  she  fetched  721.  No  notice  of 
abandonment  was  given  and  a  total  loss  claimed. 

The  Court,  however,  held  that  the  sale  by  the  master  did 
not,  under  the  circumstances,  constitute  an  actual  total  loss, 
and  therefore  that,  there  having  been  no  notice  of  abandon- 
ment, the  assured  could  not  recover  as  for  a  total  loss  («). 
This  decision,  however,  received  severe  criticism  in  the  House 
of  Lords  in  Rankin  v.  Potter  {j),  and  can  now  only  be  sup- 
ported on  the  ground  that  it  does  not  appear  to  have  been 
clearly  shoAvn  that  the  sale  was  a  justifiable  sale  as  against 
the  insurers.  In  Eankin  v.  Potter  it  was  definitely  decided 
by  the  House  of  Lords,  affirming  the  doctrine  of  the  Exche- 
quer Chamber  in  Eoux  v.  Salvador,  that  "  notice  of  abandon- 
ment could  not  be  in  any  case  required,  except  where  there 
was  something  which  could  be  done  by  the  underwriters  in 

(A)  Fleming   v.   Smith    (1848),    1  (i)  Knight    v.    Faith    (1850),    16 

H.   L.   Gas.   613,   opinion  of  Lord      Q.  B.  649. 
Campbell,  p.  633.  (/)  (1872),  L.  R.  6  H.  L.  83. 
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Sect.  1062.  consequence."  From  this  it  follows  that,  inasmuch  as  when 
a  ship  is  sold  there  is  nothing  to  ahandon  to  underwriters, 
notice  of  ahandonment  is  unnecessary  (k).  This  case  will  be 
more  particularly  dealt  with  subsequently,  but  it  may  be  as 
well  to  cite  in  this  context  an  extract  from  the  opinion  of 
Blackburn,  J.,  relative  to  certain  of  the  cases  which  have  been 
noticed  above. 

1063.  "  The  decision  of  the  Court  of  Exchequer  Chamber 
in  Eioux  V.  Salvador,"  says  Blackburn,  J.,  "  was,  as  far  as  I 
can  learn,  received  with  general  approbation  at  the  time. 
There  was,  however,  one  exception;  Lord  Campbell  never 
could  be  brought  to  think  it  right.  In  the  case  of  Fleming 
».  Smith  (^),  the  counsel  for  the  applicants,  the  Attorney- 
Greneral  Jervis  and  Sir  F.  Thesiger,  argued,  as  I  think, 
logically  from  the  decision  in  Roux  i).  Salvador,  that  notice 
of  abandonment  could  not  be  in  any  ease  required,  except 
where  there  was  something  which  could  be  done  by  the 
underwriters  in  consequence,  and  then  the  failure  to  give 
notice  of  abandonment  might  be  material  as  determining  the 
election  which  the  assured  had  whether  to  treat  the  loss  as 
total  or  not.  This,  as  I  have  already  stated,  is  what  I  con- 
sider to  be  the  law.  Lord  Campbell  was  of  a  different 
opiuion,  and  in  his  opinion  says :  '  The  law  therefore  requires 
that  notice  shall  be  given  in  order  to  convert  a  constructive 
into  a  total  loss.'  But  though  that  was  his  opiaion,  it  was 
not  the  judgment  of  the  House  of  Lords.  Lord  Cottenham, 
Chancellor  (and  Lord  Brougham  concurred  in  his  opinion), 
carefully  puts  the  decision  exclusively  on  the  ground  that  the 
assured  had  in  fact  elected  to  treat  the  loss  as  a  partial  loss 
only.  This  studied  sHenee  on  his  part  may  prevent  us  from 
saying  that  he  diilered  from  Lord  Campbell ;  but  he  certainly 
did  not  express  any  concurrence  with  him. 

(A)  See    Max.    Ins.    Act,    s.    62,  ought  to  be  notice  of  abandonment, 

eub-8.7.  In  Kaltenbachu.  Mackenzie  not  indeed  of  the  thing  sold,  but  of 

(1878),  L.  R.  3  0.  P.  D.  at  p.  474,  the  proceeds.    But  there  is  no  other 

Brett,  L.   J.,    suggests   that   even  authority  for  this  view, 
where  there  has  been  a  sale  there  (2)  1  H.  L.  Cas.  513. 


CHAP.  VI.]   ACTUAL  OR  ABSOLUTE  TOTAL  LOSS.  1285 

"After  this,  in  the  Queen's  Bench,  when  Lord  Oamphell  Sect.  1063. 
was  Chief  Justice,  there  arose  the  case  of  Knight  ®.  Faith  {m) .  Knight  v. 
The  manner  in  which  that  judgment  came  to  be  delivered  ^^  ' 
was  very  peculiar.  There  wa?  a  very  brief  case  stated  for  the 
opinion  of  the  Court  of  Queen's  Bench.  On  the  statements 
in  which  the  Court  came  to  the  conclusion,  as  stated  in  the 
judgment,  that  '  slight  repairs  might  have  been  sufficient 
again  to  fit  the  ship  for  navigation,'  the  Court  said  (n)  that 
though  the  ship  was  sold,  '  we  are  of  opinion  that  as  against 
the  insurers  such  is  not  shown  to  be  lawful.'  On  such  facts 
the  assured  could  never  have  recovered  for  a  total  loss,  even 
if  he  had  delivered  all  possible  notices  of  abandonment  from 
first  to  last.  Yet  the  Court  forced  the  counsel  to  amend  the 
case  by  inserting  a  statement  that  no  notice  of  abandonment 
was  given ;  and  pronounced  an  elaborate  judgment  on  a 
point  which  it  was  wholly  unnecessary  to  notice,  except  for 
the  purpose  of  recording  dissent  from  the  decision  of  the 
Exchequer  Chamber  in  Eoux  v.  Salvador.  It  should  in 
candour,  however,  be  added  that  the  other  judges  of  the 
Court  joined  Lord  Campbell  in  this.  Still  I  think  that  the 
fact  that  a  judgment  was  not  necessary  for  the  decision  of 
the  case  before  the  Court  always  diminishes  its  authority. 
And  I  think  that  on  perusing  the  judgment  of  Knight  v. 
Faith  it  will  be  found  that  no  argument  is  produced  which 
had  not  been  used  in  Eoux  v.  Salvador,  and  that  no  new 
authority  is  produced  except  Lord  Campbell's  own  opinions 
in  Fleming  v.  Smith  and  a  passage  (o)  from  the  judgment  of 
Lord  Chancellor  Cottenham,  in  Stewart  v.  Greenock  Marine 
Insurance"  {p). 

1064.  It  is  clear  that  if  the  ship  reach  her  home  port,  or  A  ship 

that  of  her  destination,  in  so  shattered  and  dismembered  a  wreck^ft  her 

state  as  to  be  no  longer  a  ship,  but  a  wreck,  the  assured  may  ^"t'on-*^^^*"' 

recover  for  a  total  loss  without  notice  of  abandonment.     So  clearly  an 

absolute  total 
loss. 

(m)  IS  Q.  B.  649.  {p)  L.  R.  6  H.  L.  83,   129,  [130, 

(«)  16  Q.  B.  667.  per  Blackburn,  J, 

(o)  2H.  L.  Oas,  159, 
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Sect.  1064.  too  if  she  be  wrecked  in  pieces  off  such  port,  so  that  nothing 
but  her  fragments  come  to  hand,  and  the  wreck  will  then  be 

Shawe  v.  a  salvage  for  the  benefit  of  the  underwriters.  If,  however, 
her  planks  still  hold  together,  so  that  she  retains  the  shape  of 
a  ship,  though  wholly  irreparable  for  the  sea  again,  except  at 
a  cost  greater  than  her  value  when  repaired,  the  safer  practice 
would  appear  to  be  to  give  notice  of  abandonment ;  if  that  be 
done  the  fact  of  her  being  brought  thus  disabled  into  her  port 
of  destination  wiU  make  no  difference  to  the  right  of  the 
assured  to  claim  a  total  loss.  It  was  so  held  in  Shawe  v. 
Felton  ( q)  and  in  Allen  p.  Sugrue  (r)  ;  and  the  law  as  to  this 
point  is  the  same  in  the  United  States  (s). 

Effect  of  sale       If  the  assured  have  given  notice  of  abandonment  and  then 

abandonment.  Orders  a  sale,  this  will  not,  it  seems,  operate  as  a  withdrawal 
of  his  notice  if  that  notice  were  justified  by  the  existing  facts, 
e.g.,  if  the  ship  is,  as  a  ship,  wholly  irreparable  except  at  a 
cost  greater  than  her  repaired  value  (t).  At  the  same  time  it 
must  be  added  that  such  a  course  on  the  part  of  the  assured 
personally  should  only  be  followed  under  very  exceptional 
circumstances. 

Absolute  total  1065.  Almost  all  perishable  goods  are  insured  in  this 
damaged  country  "  free  of  average,"  that  is,  with  a  stipulation  on  the 
tbrown'away   P^-"^  °^  *^®  underwriter  that,  in  respect  of  such  articles,  he 

or  sold  in  the   -vvill  be  liable  for  nothing  short  of  a  total  loss. 

course  of  the 

voyage.  Hence,  a  point  that  has  very  often  arisen  is,  what,  upon 

articles  so  insured,  amounts  to  a  total  loss  ?     Not  that  a  total 

loss  on  articles  so  insured  differs  at  all  from  a  total  loss  on 

goods  not  so  insured.     As  Lord  Abinger  says,  ""Whether  a 


(?)  (1801),  2  East,  129. 

(r)  Allen  v.  Sugrue  (1828),  Dans. 
&  LI.  188  ;  S.  C,  8  B.  &  Or.  561  ;  3 
Man.  &  Ryl.  9.  See,  too,  the  oase 
of  Samuel  v.  Royal  Exch.  Ass.  Co. 
(1828),  8  B.  &  Cr.  119  ;  and  also  the 
case  of  the  ship  ' '  Laurel ' '  (Stewart 
V.  Greenock  Mar.  Ins.  Co.  (18i8),  2 
S-  L.  Cas.  159)  ;  a  case  which,  as 


Lord  Truro  remarks,  ' '  seems  some- 
what in  advance  of  prior  determina- 
tions." Per  Lord  Truro,  1  Mac- 
queen,  H.  L.  Cas.  339. 

(»)  Ralston  ».  Union  Ins.  Co. 
(1812),  4  Binney,  386.  Cf.  2  Phil- 
lips, Ins.  s.  1532. 

(t)  Allen  V.  Sugrue  (1828),  Dans. 
&  LI.  188, 
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loss  be  total  or  partial  in  its  nature  must  depend  on  general   Sect.  1065. 

principles.     The  memorandum  does  not  vary  the  rules  upon 

which  a  loss  shall  be  partial  or  total :  it  does  no  more  than 

preclude  the  indemnity  for  an  ascertained  partial  loss  "  (u). 

The  cases  may  be  divided  into  two  classes :  1.  Where  the  '^7'°  Masses 

01  oases : 
loss  has  taken  place  in  the  course  of  the  voyage,  so  that  the  i.  Where  loss 

goods  never   arrive   at    their   destination.      2.    Where  the  the  ^^8^0*" 

assured  claims  to  recover  on  memorandum  articles  arriving  the  voyage. 
.     1     n  J  J  2.  Where  the 

m  bulk  sea-damaged.  goods  arrive 

at  their  port 
of  destination 
1066.  With  regard  to  the  former  class  of  cases,  to  the  con-  sea-damaged. 

sideration  of  which  we  shall  for  the  present  confine  ourselves, 
the  following  is  the  rule  established  by  our  jurisprudence :  — If 
perishable  goods,  by  reason  of  sea-damage  suffered  in  the 
course  of  the  voyage,  are  necessarily  unshipped  at  some 
intermediate  port,  and  there  found  to  be  reduced,  either  to 
such  a  state  of  absolute  putridity  that  they  cannot  with  safety 
be  reshipped  into  the  same  or  any  other  vessel,  and  are  con- 
sequently then  and  there  thrown  overboard;  or  to  such  a 
state  of  rapidly  progressive  decay  that,  instead  of  being 
reshipped  and  forwarded,  they  are  necessarily  sold  at  the 
intermediate  port,  from  the  certainty  that,  if  sent  on  to  their 
port  of  destination,  their  species  itself  would  disappear,  their 
form  become  changed,  and  their  original  character  be  entirely 
lost  by  decomposition  before  arriving  there :  in  such  cases 
there  is  an  absolute  total  loss,  within  the  meaning  of  the 
policy,  on  the  goods  so  thrown  away  or  sold.  And  even 
though  at  such  forced  tennination  of  the  risk  {i.e.,  at  the 
time  of  the  sale  or  throwing  overboard)  the  goods  may  still 
have  subsisted  in  specie,  this  will  make  no  difference,  the 
assured  being  entitled  to  recover  the  whole  amount  of  the 
insurance  without  notice  of  abandonment,  and  the  under- 
writers to  the  benefit  of  any  salvage  that  may  ultimately 
come  to  hand  (v). 

(«)  Per  Lord  Abinger  in  Ronx  v.  (»)  Dyson  v.   Roworoft  (1803),   3 

Salvador  (1836),  3  Bing.  N.  C.  277,       Bos.  &  Pall.  474  ;  Cologan  ti.  London 
278.  Ass.  Co.  (1816),  6  M.   &  S.  447  ; 
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This  rule 
opposed  to 
that  of 
Cooking  V. 
Fraser. 


Sect.  1067.  1067.  The  rule  thus  established  is  opposed  to  that  laid  down 
by  Lord  Mansfield  in  the  case  of  Cocking  v.  Fraser,  which 
applied  the  more  rigorous  construction  that  nothing  short  of 
going  to  the  bottom  of  the  sea  (or,  in  his  Lordship's  own 
words,  "  absolute  destruction  of  the  goods  by  the  wreck  of 
the  ship  ")  could  amount  to  a  total  loss  on  articles  insured 
"  free  of  average,"  even  at  an  intermediate  port. 

The  facts  of  the  case  were  as  follows  : — Fish  was  insured 
free  of  average  from  Newfoundland  to  the  ship's  port  or  ports 
of  discharge  in  Portugal :  the  Portuguese  port  for  which  the 
cargo  was  destined  was  Figueira.  The  ship  on  her  voyage 
encountered  such  bad  weather  that  part  of  the  fish  was  neces- 
sarily thrown  overboard,  and  she  was  obliged,  though  bound 
for  Figueira,  to  put  into  Lisbon,  where,  upon  survey  by  the 
board  of  health  of  that  city,  the  remainder  of  the  fish  was 
pronounced  to  be,  and  in  fact  was,  rendered  of  no  value 
through  sea-damage.  The  ship  did  not  proceed  from  Lisbon 
to  Figueira  in  completion  of  her  destined  voyage,  and  the  fish 
was  not  forwarded.  Lord  Mansfield,  under  these  circum- 
stances, held  that  the  loss  was  not  actually  total,  and  that 
therefore  the  assured  on  fish  could  recover  nothing  (x). 
"  What,"  said  his  Lordship,  "  is  a  total  loss  ?  A  total  loss  of 
the  thing  insured  is  the  absolute  destruction  of  it  by  the  wreck 
of  the  ship.  The  fish  may  aU  come  to  port,  though,  from  the 
nature  of  the  commodity,  it  may  be  putrid,  it  may  be  stinking, 
still,  as  the  commodity  specifically  remains,  the  underwriter  is 
discharged." 


Eoui  V.  Salvador  (1836),  3  Bing. 
N.  0.  266  ;  4  Soott,  1.  This  head 
of  absolute  total  loss  is  not  expressly 
recognised  in  the  Mar.  Ins.  Act,  the 
wording  of  sect.  57,  ^ub-seot.  1,  ante, 
§  1043,  not  being  wide  enough  to 
include  the  circumstances  of  the  oases 
here  cited.  Possibly  similar  facts 
would  be  held  to  constitute  a  con- 
structive total  loss,  under  sect.  60, 
sub-sect.  1  (see  note  (c),  ante,  §  1043), 
i^i  respect  of  which,   by  virtue  of 


sect.  62,  sub-sect.  7,  no  notice  of 
abandonment  need  be  given.  Unless 
this  be  so,  the  result  is  that  such 
cases  are  not  covered  by  the  defini- 
tions in  the  Act,  either  of  actual  or 
of  constructive  total  losses.  These 
definitions,  however,  need  not  neces- 
sarily be  regarded  as  exhaustive. 

{x)  Cocking  i;.  Fraser  (1786),  Park, 
247  ;  Marshall,  227  ;  Benecke,  Pr.  of 
Indem.  270.  See  also  the  case 
reported,  4  Dougl.  295, 
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It  seems  better  to  consider  this  case  as  overruled  in  English   Sect.  1067. 
law  than  to  endeavour  to  support  it  upon  its  facts  {y),  espe-  CooMiigj;. 
cially  since  the  language  of  Lord  Mansfield  is  so  entirely  ruled  in 
unamhiguous  and  so  undoubtedly  opposed  to  the  rule  now    "^       *^' 
understood  to  prevail.      It  was,  indeed,  dissented  from  on 
three  several  occasions,  by  Lord  Kenyon  (s),  Lord  Alvanley  {a), 
and  Lord  EUenborough  (6) ;  the  latter  of  whom  expressly 
said  that,  "  if  obliged  to  choose  between  the  two,  he  should 
incline  to  the  opinion  of  Lord  Alvanley  in  Dyson  v.  Eow- 
croft  in  preference  to  that  of  Lord  Mansfield  in  Cocking  v. 
Fraser." 

1068.  In  the  United  States  the  case  of  Cocking  ».  Eraser  Law  in  the 
was  for  some  time  considered  as  establishing  the  law(c). 
Phillips,  it  is  true,  writing  in  1854,  considered  that  there  was 
so  much  discrepancy  in  the  decisions  as  to  justify  him  in 
adopting  the  contrary  view.  Parsons,  however,  in  1838, 
declared  it  to  be  "  well  settled  that,  if  the  goods  insured 
arrive  at  the  port  of  destination  existing  in  specie,  the  under- 
writers are  not  liable,  although  they  are  of  no  value  whatever." 
And,  similarly,  as  regards  damaged  cargo  which  does  not 
arrive  at  the  port  of  destination,  but  is  sold  at  an  intermediate 
port,  he  considers  the  true  doctrine  to  be  that,  "  if  the  article 
was  in  such  a  condition  at  the  intermediate  port  that,  by  the 
exercise  of  reasonable  diligence  and  care,  it  could  be  carried 
to  the  port  of  final  destination  so  as  to  reach  there  in  specie, 

{y)  Lord  Alvanley  conjectures  that  B.  &  P.  475,  476. 
the  words  "  of  no  vaJue,"  in  the  case  (i)  In  Cologan  i\  London  Ass.  Co. 

of  Cooking  V.  Eraser,  are  somewhat  (1816),   5  M.   &   S.    465.     See,   too, 

too  large,  and  that  the  fact  was,  not  Asfar  v.  Blundell  (1895),  1  Com.  Cas. 

that  the  cargo  was  in  such  a  situa-  71,  185  (C.  A.) ;  [1896]  1  Q.  B.  123. 
tion  as  to    make    it   impossible  to  (c)  3   Kent,  Com.  295.     See  also 

preserve  it,  but  was  only  so  much  Saltus  v.  Ocean  Ins.  Co.  (1817),  14 

damaged  as  not  to  be  worth  cairy-  Johns.  N.  T.  138 ;  Marean  v.  U.  S. 

ing  on  to  the  port  of  destination.  Ins.  Co.  (1814),  3  Wash.  C.  C.  R. 

See  Dyson  v.  Eowcroft  (1803),  3  B.  256  ;    Neilson    v.    Columbian    Ins. 

&  p.  476.  Co.  (1805),  3  Caines,  108  ;  Phillips, 

(2)    In    Burnett    v.     Kensington  ».  1767 ;  Parsons,  vol.  ii.  pp.  102— 

(1797),  7  T.  R.  222.  106. 

[a)  Dyson  v.  Rowcroft  (1803),  3 


A. — VOL.  II. 
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Sect.  1068.  although  it  might  he  worthless,  the  loss  would  he  hut  partial, 
hut  otherwise  if  it  would  not  arrive  in  specie."  The  authorities 
were  reviewed  in  1870  by  the  New  York  Commission  of 
Appeals  in  the  case  of  Wallerstein  v.  ColumHan  Insurance 
Co.  {d),  in  which  case  the  Court  pronounced  in  favour  of  the 
view  supported  hy  Phillips  and  the  more  modern  English 
decisions,  and  against  the  narrow  doctrine  laid  down  hy  Lord 
Mansfield  in  Cocking  v.  Fraser. 

1069.  The  following  are  some  of  the  English  cases  which 

illustrate  the  tendency  to  relax  the  extreme  rigour  of  Lord 

Mansfield's  rule : — 

Rotten  frnit.        A  cargo  of  fruit  insured  "  free  of  average  "  from  Cadiz  to 

Lishon  was,  in  consequence  of  tempestuous  weather,  necessarily 

oarried  into  Santa  Cruz  (an  intermediate  port),  where  it  was 

found  to  he  so  much  damaged  hy  sea  water  that  it  had  become 

rotten,  and  stunk  to  such  a  degree  that  it  was  necessarily 

thrown  into  the  sea.     The  Court  of  Common  Pleas  held  that 

the  assured  might  recover  for  a  total  loss  without  giving 

" AmiiliUa-      notice  of  abandonment ((?).     Lord  Alvanley  said:  "In  this 

faction "is^an  ^^^^  ^*  '®  found  that  the  necessity"  (for  throwing  the  cargo 

absolute  total   overboard)  "  arose  from  sea  water  shipped  during  the  course 

of  the  voyage,  and  that  the  commodity  was  in  such  a  state 

that  it  could  not  be  suffered  to  remain  on  board  consistently 

with  the  health  of  the  crew.    In  consequence  of  this  necessity, 

therefore,  the  commodity  was  annihilated  hy  being  thrown 

overboard.     Had  it  not  been  so  annihilated,  it  would  have 

been  annihilated  by  putrefaction ;  and  is  it  not  as  much  lost 

to  the  insured  by  being  thrown  overboard  as  though  the 

captain  had  waited  till  it  arrived  at  complete  putrefaction  ?" — 

"  I  never  have  understood  that  the  underwriters  insure  fish 

and  other  articles  against  no  perils  which  do  not  end  in  a  total 

annihilation  of  the  commodity  "  (/). 

Part  of  cargo       In  the  next  case  a  cargo  of  wheat  insured,  "  warranted  free 

thrown  away    of  average,"  from  Quebec  to  Teneriffe  was  captured  and  re- 


(d)  44  N.  Y.  204. 

(«)  liyson  V.  Bowcroft  (1803),  3  B.  &  P.  474. 


(/)  Jbid. 
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captured,  and  carried  by  the  recaptors  into  Bermuda,  where,    Sect.  1069. 
a  scarcity  prevailing,  an  emhargo  was  put  on  the  wheat.     In  as  putrid  at 
order  to  repair  the   ship,  the  cargo  was  permitted  to  be  mediate  port ; 
■unloaded,  and  the  whole  was  accordingly  landed,  except  about  absolute  total 
600  bushels,  which  were  found  to  be  in  such  a  state  from  the  loss  of  such 

part. 

sea  water  that  the  magistrates,  out  of  regard  to  the  public 
health,  ordered  them  to  be  thrown  into  the  sea.  As  to  this 
part  of  the  case,  the  Court  of  King's  Bench  intimated  a  strong 
opinion  (though,  as  notice  of  abandonment  had  in  fact  been 
given,  the  point  did  not  directly  arise  for  their  decision)  that 
there  was  an  absolute  total  loss  on  the  wheat  thus  thrown  into 
the  sea.  Lord  EUenborough  said :  "  Goneidering  the  contract 
of  insurance  as  a  contract  of  indemnity,  it  surely  cannot  be 
less  a  total  loss  because  the  commodity  subsists  in  specie  if  it 
subsist  only  in  the  form  of  a  nuisance.  There  is  a  total  loss 
of  the  thing  if  by  any  of  the  perils  insured  against  it  is 
rendered  of  no  use  whatever,  though  it  may  not  be  entirely 
annihilated  "  (g). 

1070.  The  case  of   Roux  v.  Salvador,  which  is  now  the  Position 
leading  authority  on  the  subject  in  our  jurisprudence,  goes  by  Roux  v. 
further,  and  shows  that  if  the  goods  thus  necessarily  landed    *  ''^  °''" 
at  an  intermediate  port  in  a  sea-damaged  state  are  sold  in  the 
market  there,  from  the  certainty  that,  if  reshipped  and  sent  on 
to  their  port  of  destination,  they  will  inevitably  perish  before 
arriving  there  by  the  progress  of   putrefaction,  which  has 
already  commenced  and  cannot  be  arrested  by  any  means 
within  the  master's  disposal ;  in  such  case  the  assured,  who 
receives  intelligence  at  one  and  the  same  time  of  the  loss  and 
the  sale,  may  recover  as  for  a  total  loss  without  notice  of 
abandonment,  although  the  goods  at  the  time  of  sale  still 
subsisted  in  specie  and  commanded  a  price  in  the  markets  of 

(^)  Cologan  V.   London  Ass.  Co.  of  part  of  a  cargo  of  memorandum 

(1816),   6  M.   &  S.   447,  454,    455.  articles  shipped  and  insured  in  bulk, 

This  case,  in  so  far  as  it  may  be  is  now  overruled  by  Kalli  v.  Janson 

considered  an  authority  for  the  posi-  (1856),   6  E.   &  B.  422  ;  25  L.   J. 

tion  that  there  can  be  a  total  loss  Q.  B.  300. 

4o2 


1292  ACTUAL  OR  ABSOIJTTE  TOTAL  LOSS.      [PART  ItT. 

Sect.  1070.  the  intermediate  port  a8  and  for  what  they  were  described  as 
being  in  the  policy,  it  being  always  understood  that  the 
proceeds  of  the  sale,  when  they  come  to  hand,  are  pro  tanto 
a  salvage  for  the  benefit  of  the  underwriters. 

Hides  valued  at  1,117/.  in  the  policy,  and  insured  "free 
of  average  "  from  Valparaiso  to  Bordeaux,  were  necessarily 
landed  in  order  to  repair  the  ship,  and  were  then  found  to  be 
in  a  state  of  incipient  putrefaction  occasioned  by  moisture 
from  a  leak  in  the  ship,  being  all,  as  it  is  termed,  "  greased," 
the  hair  coming  off  in  the  fingers  of  those  who  handled  them. 
As  this  greasing  is  a  partial  fermentation,  which  could  not  be 
stopped  by  any  means  practicable  at  Rio,  and  as,  in  conse- 
quence of  its  progress,  the  hides  would,  by  the  progress  of 
putrefaction,  have  lost  the  character  of  hides  before  they 
arrived  at  their  destination,  they  were  sold  at  Rio  for  the 
gross  sum  of  273/.  as  hides,  for  the  purpose  of  being  tanned, 
and  were  so  tanned  by  the  purchasers. 

The  ship  was  subsequently  repaired,  and  proceeded  to  Bor- 
deaux with  the  rest  of  her  cargo ;  the  assured,  who  had 
received  at  the  same  time  notice  of  the  loss  and  the  sale, 
brought  his  action  as  for  a  total  loss  without  having  given 
notice  of  abandonment.  The  Court  of  Exchequer  Chamber, 
reversing  as  to  this  point  the  judgment  of  the  Court  of 
Common  Pleas,  held  that  this  was  an  absolute  total  loss,  for 
which  he  was  entitled  to  recover  {h) . 

aroonds  of  1071.  The  principles  upon  which  the  Court  of  Exchequer 

Chamber  proceeded  in  thus  deciding  are  admirably  stated  by 
Lord  Abinger  in  giving  the  judgment  of  the  Court — a  judg- 
ment which  should  be  attentively  studied  by  all  who  desire  to 
know  the  present  state  of  our  law  on  this  much  litigated 
point.  Without  restating  here  what  ought  to  be  read  at 
large  in  the  report,  it  will  be  sufficient  to  say  that  the  main 
point  of  decision  was  this — that,  owing  to  the  perils  insured 
against,  it  had  become  impossible,  when  notice  of  loss  was 

(A)  Roux  V.  Salvador  (1836),  3  Bing.  N.  0.  266 ;  4  Soott,  1, 
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first  received,  for   either  the  assured  or  the  underwriter  to    Sect.  1071. 

procure  the  arrival  of  the  hides  according  to  the  terms  of  the 

policy. 

"  In  the  case  before  us,"  said  his  Lordship,  "  the  jury  have  Judgment  of 

LordAbinger. 
found  that  the  hides  were  so  far  damaged  by  the  perils  of  the 

sea  that  they  never  could  have  arrived  in  the  form  of  hides. 
By  the  process  of  fermentation  and  putrefaction  which  had 
commenced,  a  total  destruction  of  them,  before  their  arrival 
at  their  port  of  destiuation,  became  as  inevitable  as  if  they  had 
been  oast  into  the  sea  or  consumed  by  fire.  Their  destruction 
not  being  consummated  at  the  time  they  were  taken  out  of 
the  vessel,  they  became  in  that  state  a  salvage  for  the  benefit 
of  the  party  who  was  to  sustain  the  loss,  and  were  accordingly 
sold  ;  and  the  facts  of  the  loss  and  sale  were  made  known  at 
the  same  time  to  the  assured.  Neither  he  nor  the  under- 
writers could  at  that  time  exercise  any  control  over  them,  or 
by  any  interference  alter  the  consequences.  It  appears  to  us, 
therefore,  that  this  was  not  the  case  of  what  has  been  called  a 
constructive  total  loss,  but  of  an  absolute  total  loss,  of  the 
goods :  they  could  never  arrive ;  and,  at  the  same  moment 
when  intelligence  of  the  loss  was  received,  all  speculation  was 
at  an  end." 

His  Lordship  then  enters  into  the  question  whether  the 
fact  of  the  goods,  as  in  this  case,  subsisting  in  specie  at  the 
time  of  sale,  and  being  in  fact  sold  as  hides,  ought  to  make 
any  difference  as  to  the  necessity  of  giving  notice  of  abandon- 
ment ;  his  Lordship  decides  that  notice  of  abandonment  is  no 
more  necessary  in  this  case  than  it  would  have  been  "if, 
instead  of  being  sold  in  specie,  the  hides  had  actually  changed 
their  form  and  been  sold  as  glue,  manure,  or  ashes  "  («),  in 
which  ease  his  Lordship  assumes  it  as  an  undoubted  point 
that  no  notice  would  be  requisite  {k). 

(i)  3  Bang.  N.  C.  282.    As  to  the  pose  fish  valued  at  100?.  to  sell  for 

Mar.    Ins.   Act,   see   ante,    §    1066,  U.  as  manure :  wiU  this  be  a  value 

,   ',  V  so  as  to  exonerate  the  underwriter  ?  " 

^°(l)  Thus  answering  in  the  nega-  Pr.  of  Indem.  379,  note.     ChanoeUor 

tive  a  case  pat  by  Bereoke :  "Sup-  Kent  answers  the  same  case  also  in 


1294  ACTUAL  OR  ABSOLUTE  TOTAL  LOSS.      [PART  111. 

Sect.  1071.  In  either  case  suoh  sale,  when,  in  the  opinion  of  the  jury, 
justified  by  necessity  and  a  due  regard  to  the  interests  of  aU 
parties,  is  made  for  the  benefit  of  the  party  who  is  to  sustain 
the  loss ;  and  the  net  amount  thereof,  after  deducting  the 
charges,  becomes  money  had  and  received  to  the  use  of  the 
underwriter,  upon  payment  by  him  of  a  total  loss. 

Following  the  principle  of  this  decision  it  was  held  by  the 
Queen's  Bench  Division  that  where  a  cargo  of  coals, 
damaged  by  sea-water  in  the  course  of  the  voyage,  was 
unloaded  at  a  port  of  refuge,  and,  being  found  in  a  state  that 
involved  great  danger  of  spontaneous  combustion  if  again 
put  on  board  ship,  was  necessarily  sold  where  it  lay,  there 
was  a  total  loss  within  the  policy  without  notice  of  abandon- 
ment (l). 

No  amount  of       1072.  It  must,  however,  very  carefully  be  borne  in  mind 
entitle  the'       ^^^^  ^°  degree  of  loss  in  bulk,  deterioration  in  quality,  or 

assured  to  put  depreciation  in  value,  will  entitle  the  assured  to  put  an  end 
an  end  to  the         ^  _         *■  _ 

adventure        to  the  adventure  and  recover  a  total  loss,  without  notice  of 

a  total  loss,      abandonment  (w),  on  goods  warranted  free  of  average,  unless 

doniuent    ™'  ^^^^  damage  involves  their  total   destruction  in  specie  («), 

unless  such      either  actual  or  inevitable.     If  the  commodity  can  be  for- 

damage  in-  _  ... 

volves  their      warded  to  its  port  of  destination  with  any  reasonable  prospect 

total  destruo-       ,.         •    •        ly  ■  -i  n  i,i  ii 

tion  in  specie.  01  arriving  there  in  specie  however  damaged,  the  assured  who 
has  failed  to  send  it  on,  or  sold  it  at  aa  intermediate  port, 
cannot  recover  as  for  a  total  loss,  at  all  events,  without  notice 
of  abandonment. 

Wheat,  valued  at  1,000/.,  was  insured,  "free  of  average," 

the  negative,  "for  the  cargo  was  of  their  value  when  conditioned, 
no  value  as  fish,  or  in  contemplation  (»)   The  e^pressic^n  "in  specie" 

of    the    contract."     Com.    vol.    iii.  is  to  be  understood   in  a  business 

p.  296,  11.  («).  sense.      Goods  arriving  in  an  un- 

(l)  Saunders  o.  Baring  (1876),  34  merchantable     condition    are    con- 

L.  T.  N.  S.  419.  sidered  to  have  lost  their  species, 

(«i)  A  constructive  total  loss  might  although  they  may  not  have  changed 

be  recovered  by  giving  proper  notice  to  anything  else,  and  cannot  be  said 

of  abandonment,  if  it  could  be  shown  to  have  ceased  to  exist.    Asfar  v. 

that  goods  in  their  damaged  state  Blundell  (1896),  1  Com.  Cas.  71,  185 

could  not  be  forwarded,  and  that  the  (C.  A.)  ;  [1896]  1  Q.  B.  123. 
cost  of  conditioning  wonld  exceed 
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from  Waterford  to  Liverpool.     The  ship,  on  going  down  the    Sect.  1073. 

river  from  "Waterford,  struck,  and  was  run  aground  to  prevent 

her  sinking,  in  a  place  where  her  hull  was  completely  under 

water  at  every  high  tide.     About  a  month  after  the  stranding 

the  wheat  was  got  out  much  damaged :  one-third  of  it  was 

thrown  away  as  wholly  useless ;  the  other  two-thirds  were 

kiln-dried,  and  might  have  heen  sent  on  to  Liverpool  and  sold 

there ;  instead  of  this,  however,  they  were  sold  at  Waterford 

for  about  250/.  gross,  and  90/.  net.     Lord  EUenborough  held 

that  in  this  case  the  assured  could  not  recover  for  a  total  loss 

on  the  wheat  without  notice  of  abandonment,  because  it 

might  have  been  sent   on  to  its  port  of  destination  in  a 

saleable  state  as  wheat  (o). 

Tobacco  and  sngar  were  insured,  "  free  of  average,"  from 
Heligoland  to  London.  Just  off  Heligoland  the  ship  was 
wrecked,  but  the  tobacco  and  sugar  were  got  ashore  there  and 
saved,  though  in  a  very  damaged  state ;  the  sugars  having 
been  mostly  washed  out  of  the  hogsheads,  and  the  tobacco 
(according  to  the  statement  of  the  plaintiff's  counsel)  entirely 
spoiled  by  sea-water,  so  as  to  be  worth  nothing  at  all  to  the 
assured.  The  Court  of  King's  Bench  unanimously  held  that 
the  assured,  although  he  had  given  notice  of  abandonment, 
could  not  recover  for  a  total  loss  {p).  Lord  Abinger  remarks 
on  this  case  that  "  the  tobacco  and  sugar,  though  damaged 
by  the  sea,  was  in  the  hands  of  the  shippers  at  Heligoland ; 
and,  as  stated  by  Lord  EUenborough  in  his  judgment,  for 
anything  that  appeared,  might  have  been  forwarded  to  their 
port  of  destination  "  (<?).  Lord  Abinger  probably  spoke  from 
reooUeotion  of  what  had  been  said  by  Lord  EUenborough  in 
his  own  hearing,  for  nothing  of  the  kind  appears  in  the 
printed  report,  which  is,  however,  very  brief. 

1073.  Fifty-four  hogsheads  of  sugar  were  insured,  "  free 
of  average,"  from  Gottenburg  to  Stralsund.    At  Copenhagen, 

(o)  Anderson  v.  Eoyal  Exeh.  Ass.  {p)    Thompson    v.    Royal   Exoh. 

Co.   (1805),   7  East,    38.      See  also  Ass.  Co.  (1812),  16  East,  214. 
Cunningham    tf.    Marit.    Ins.    Co.,  (?)  3  Bing.  N.  C.  280. 

[1899]  2  Ir.  B.  257. 
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Sect.  1073.  in  the  course  of  the  voyage,  the  ship  was  stranded  and  bilged. 
Every  one  of  the  fifty-four  hogsheads  was  saved  from  the 
sea,  and  in  every  hogshead  there  were  some  loaves  of  sugar 
left,  though  the  total  quantity  of  sugar  saved  out  of  the 
whole  fifty-four  hogsheads  was  little  more  than  enough  to 
fill  one :  seventy  of  the  loaves  were  saved  dry.  The  jury 
found  that  this  was  not  a  total  loss,  obviously  because  a 
portion  of  the  cargo  was  saved  in  a  saleable  state  as  sugar, 
and  might  as  such  have  been  sent  on  to  its  port  of  destina- 
tion, and  the  Court  of  Common  Pleas  agreed  with  this 
finding  (r). 

The  same  principle  was  applied  in  the  following  case : 
Eighty-one  bales  of  waste  silk  were  insured,  valued  at  2,246^., 
"  free  of  average  from  Leghorn  to  Liverpool."  The  ship 
was  compelled  by  stress  of  weather  to  put  into  Gibraltar  for 
repairs,  and  her  cargo  was  necessarily  unloaded.  Some  of 
the  bales  were  found  to  be  much  damaged  by  salt  water,  and 
were  consequently  sold  at  Gibraltar  by  the  master,  in  the 
exercise  of  what  the  jury  found  to  be  a  reasonable  discretion 
and  such  as  a  prudent  uninsured  owner  would  have  displayed, 
but  not  one  of  the  bales  was  so  damaged  as  to  make  its 
whole  contents  useless  for  any  mercantile  purpose.  All  the 
silk  might,  at  a  reasonable  and  moderate  expense,  have  been 
put  in  a  condition  to  be  brought  home  by  another  vessel,  and 
some  of  it  was,  in  fact,  brought  home  to  England  and  sold 
as  silk,  though  in  a  very  deteriorated  state ;  the  Court  of 
Common  Pleas  held  that  this  was  not  a  total  loss,  and  con- 
sequently that  the  underwriters  were  not  liable  (s). 

The  under-  1074.  So  much  for  the  liability  of  underwriters  in  respect 

Uable,  as  for  a  of  goods  Warranted  "  free  of  average  "  for  a  total  loss  by  the 
^^dimaged    P®'^^^  insured  against  in  the  course  of  the  voyage,  i.e.,  before 

goods  arriring  the  arrival  of  the  goods  at  their  place  of  destination.     If. 

m  specie  at  .  . 

their  port  of    however,  they  do  so  arrive  at  their  port  of  destination.  Lord 

destiimtion. 


{r)  Hedburgh  v.   Pearson  (1815), 
7  Taunt.  164. 


(«)  Navone  v.   Haddon   (1860),  9 
0.  B.  an. 


CHAP.  VI.']      ACTUAL  OR  ABSOLUTE  TOTAL  LOSS.  1297 

Abinger  admits,  and  the  following  oases  show,  that  "  if  they   Sect.  1074. 

remain  in  specie  {t),  however  damaged,  there  is  not  a  total 

loss,"  and  consequently  the  underwriter  is  exonerated. 

Lee,  0.  J.,  indeed,  at  Nisi  Prius,  before  the  introduction  Boyfieldi'. 

of  the  memorandum  into  English  policies,  seems  to  have  held  ruled. 

that  where  perishable  goods  arrived,  but  so  damaged  by  the  i-  English 
.  1      I.     •    1        1        authorities, 

perils  01  the  sea  as  to  realize  on  sale  less  than  the  freight,  this 

was  a  total  loss  (u).    But  this  case  must  now  be  deemed  to  be 

overruled  by  the  numerous  cases  in  which  the  point  has  been 

otherwise  determined,  and  uniformly  in  the  same  way. 

1075.  Thus,  where  fruit  was  insured,  "  free  of  average," 
from  Lisbon  to  London,  and  arrived  at  the  latter  place  so 
damaged  by  the  perils  insured  against  as  to  have  lost  80  per 
cent,  in  value.  Lord  Kenyon  held  the  underwriters  not  to  be 
liable.  "  The  cargo,"  said  his  Lordship,  "  arrives  at  its  port 
of  destination ;  and  though  it  is  good  for  very  little,  yet  it 
has  invariably  been  held  that  the  voyage  must  either  be  lost, 
or  the  cargo,  if  it  be  one  of  those  mentioned  in  the  memo- 
randum, be  wholly  or  actually  destroyed,  to  entitle  the 
assured  to  recover"  (x). 

In  this  case  it  seems  that  the  fruit,  being  neither  physically 
destroyed  nor  totally  extinguished  in  value,  was  still  fruit 
and  saleable  as  such,  though  at  a  very  reduced  price. 

So  where  a  cai'go  of  peas,  warranted  free  of  average, 
reached  its  port  of  destination  so  damaged  as  to  produce  only 
one-fourth  of  the  freight,  which  became  due  on  their  arrival, 
the  defence  set  up  was  that  if  goods  arrive  in  the  market  to 
which  they  are  destined,  then,  though  a  loss  equivalent  to  a 
total  loss  may  have  happened  on  them,  the  underwriters  are 
not  liable,  and  the  jury  accordingly,  under  the  direction  of 
Lord  Mansfield,  found  for  the  defendant  (^). 

(<)  As  to  the  meaning,  however,  thing  of  the  kind  insured." 

of  "in specie,"  see  Asfarei.Blnndell,  (m)  Boyfield   u.   Brown   (1737),   2 

infra,  §  1076.     The  expression  used  Str.  1065. 

in  sect.  57,  sub-sect.  1,  of  the  Mar.  (x)  M'Andrews  w.Vaughan  (1793), 

Ins.  Act  is  that  the  goods  must  be  1  Park,  252. 

"so  damaged  as  to  cease  to  be  a  (y)  Mason    v.    Skurray  (1780),    1 
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Sect.  1075.  Here,  again,  the  peas  seem  to  have  been  sold  as  peas,  and 
therefore  were  not  totally  extinguished,  either  in  specie  or  in 
value, 

1076.  Eice  was  insured,  "  free  from  average,"  from 
Charleston  to  Liverpool;  the  ship  after  arriving  within  the 
limits  of  the  port  of  Liverpool  took  the  ground  while 
endeavouring  to  get  into  the  dock  gates  there,  filled  with 
water  and  hecame  a  wreck ;  the  rice  was  taken  out  of  her  in 
small  craft,  as  she  lay,  and  sold  in  Liverpool  for  ii72l.,  the 
freight  amounting  to  1,762/.  This  was  held  not  to  amount 
to  a  total  loss  on  the  rice  (s).  Lord  Ellenborough  said  :  "  I 
think  it  quite  clear  that  this  is  a  case  of  particular  average, 
and  not  of  total  loss.  There  has  been  an  arrival  of  the  ship 
with  the  goods  at  their  destination — the  voyage  has  been 
performed,  and  the  goods  have  come  into  the  hands  of  the 
consignees ;    it  appears  that  the  rice,  which  was  said  to  be 

Remarks  of  totally  lost,  did  produce  972/."  (ff).  "Though  damaged,"  as 
Lord  Abinger  observes,  "  it  was  delivered  to  the  consignees, 
and  in  a  saleable  state  as  rice  "  {b). 

Goods  arriv-         The  words  lastly  cited  from  Lord  Abinger's  observations 

mg  in  an  un-  .  .  . 

merchantable   are  of  importance.     It  is  now  established  in  England  that 

condition  are  ji-i  -i  i^ii  i-  ti 

not  considered  goods  which  on  arrival  are  unmerchantable,  and  incapable 
to  have  arrived  q£  being  used  for  the  purposes  for  which  goods  of  their 
species  are  ordinarily  used,  are  not  considered  to  have  arrived 
in  specie,  although  they  may  be  still  recognizable  and  may 
not  have  lost  their  shape  and  outward  appearance,  and  may 
not  have  changed  to  anything  else.  In  Asfar  v.  Blundell 
the  "  Govino  "  was  sunk  in  the  Thames  with  a  cargo  of  dates 
on  board.     The  dates  remained  for  three  tides  under  water. 


Park,  Ins.  253;  1  Marshall,  Ins.  218,  M.  &  S.  374,  is  not  law.     See  the 

219.  English   authorities    here   collected, 

(a)   Gleunie  v.   London  Ass.   Co.  and  the  United  States  case  of  Marean 

(1814),  2  M.  &  S.  371.  ■„.  United  States  Ins.  Co.  (1814),  3 

(«)   Glennie  v.   London  Ass.  Co.  "Wash.  C.  C.  E.  256  ;  2  Phillips,  Ins. 

(1814;,  2  M.  &  S.  376.     The  case  of  a.  176S. 

Buller  V.  Christie  (1806)  (insurance  (5)  In  Roux  v.  Salvador  (1836),  3 

on  1,950  boxes  of  soap),  cited  in  2  Bing.  N.  C.  280. 
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and  when  recovered  were  found  to  be  saturated  with  Thames  Sect.  1076. 
water  and  sewage,  and  to  have  suffered  from  fermentation 
and  putrefaction  so  as  to  be  unfit  for  human  food.  They 
were,  however,  sold  and  exported  for  purposes  of  distillation, 
and  were  never  unrecognizable  as  dates.  Under  these  circum- 
stances, Mathew,  J.,  held  that  the  goods  had  not  arrived  in 
specie  within  the  true  meaning  of  the  expression,  or  in  such  a 
condition  as  to  entitle  the  carriers  to  freight.  "  In  my  opinion," 
he  said,  "  the  dates  were  lost.  They  were  not  merchantable  or 
capable  of  being  used  as  dates.  They  had  become  a  mass  of 
vegetable  matter  in  a  state  of  decomposition ;  their  nature 
had  been  wholly  changed.  The  suggestion  of  the  defendants 
that  total  destruction  of  the  dates  was  necessary  to  disentitle 
the  charterers  to  freight  may  derive  some  support  from  Cock- 
ing V.  Fraser,  but  it  is  clearly  not  the  law.  The  destruction 
of  the  merchantable  character  of  the  goods  to  the  extent  dis- 
closed by  the  evidence  is  sufficient  to  take  away  the  right  to 
freight  in  accordance  with  the  principle  of  the  decisions  in 
Dakin  v.  Oxley,  Eoux  v.  Salvador  and  Dathie  v.  Hilton"  (c). 

1077.  Some  of  the  earlier  decisions  of  the  American  Courts,  2.  Law  in  the 
proceeding  upon  the  general  principle  that  nothing  short  of  ""  *  ^'' 
absolute  destruction  will  make  a  total  loss  on  memorandum 
articles,  if  they  arrive  at  their  port  of  destination,  appear  to 
have  adopted  the  rule  in  Cocking  v.  Fraser  in  all  its  severity, 
and  go  beyond  what  is  now  accepted  as  the  law  of  this 
country.  Thus,  where  corn,  insured  "  free  of  average," 
arrived  in  a  putrid  state  at  its  port  of  destination,  the  Judge 
at  Nisi  Prius  told  the  jury  "  that  if  it  was  so  much  damaged 
as  to  have  become  of  no  value  for  the  nutriment  of  man," 
the  underwriters  were  liable  as  for  an  actual  total  loss.  But 
the  Court  in  banc  held  this  a  misdirection,  saying,  "  that  so 
long  as  the  com  physically  existed  there  could  not  be  a  total 
loss  on  account  of  damage  merely ;  although  it  was  good  for 


.  (c)    Asfar    v.    Blundell   (1895),    1    Com.   Cas.    71  ;     affirmed  in  0.   A., 
ibid.  185  ;  [1896]  1  Q.  B.  123. 
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Sect.  1077.  nothing,  the  insurers  were  not  liable  "  {(i).  We  have,  how- 
ever, already  pointed  out  that  the  American  deoisions  and 
opinions  on  this  subject  have  been  by  no  means  uniform,  and 
that  in  a  more  recent  case  the  correctness  of  this  decision  has 
been  impugned  by  high  authority  (e). 


3.  Law  of 
France. 


Opinion  of 
Emerigon. 


Of  Valin  and 
Pothier. 


1078.  In  France,  before  the  introduction  of  the  Code  de 
Commerce  of  1807,  when  actual  total  loss  (perte  entihre)  was 
by  the  Ordonnance  de  la  Marine  made  a  ground  of  abandon- 
ment on  perishable  goods  (/),  the  question  was  vehemently 
debated  whether  such  a  ease  of  actual  total  loss  could  ever  be 
said  to  arise  when  the  goods  arrived  in  specie  at  their  port  of 
destination.  Emerigon  was  decidedly  of  opinion  that  it 
could  not.  "  I  have  already  spoken,"  he  says,  "  of  the  case 
in  which  a  cargo  of  wheat  arrives  in  port  almost  entirely 
rotten :  I  now  add  that,  even  if  it  arrive  entirely  so,  that 
is  not  such  a  case  of  total  loss  as  to  justify  an  abandon- 
ment "(g').  Valin  (A)  and  Pothier  («')  inoHned  to  the  less 
rigorous  interpretation ;  and  the  latter  even  considered  that 
the  loss  might  be  total  within  the  meaning  of  the  46th  Article 
of  the  Ordinance  if  the  goods  were  damaged  to  half  their 
value. 

The  French  tribunals,  before  the  Code  de  Commerce, 
appear  invariably  to  have  supported  the  more  rigid  construc- 
tion of  Emerigon,  that  there  can  be  no  total  loss  on  perishable 
goods  unless  there  has  been  an  entire  privation  or  absolute 


{d)  Neilson  v.  Columbian  Ins.  Co. 
(1805),  3  Gaines,  108,  cited  2  Phil- 
lips, Ins.  s.  1767. 

(«)  Ante,  §  1068.  See  Wallerstein 
V.  Columbian  Ins.  Co.  (1870),  44 
N.  T.  204. 

(/)  Ord.  de  la  Marine,  tit.  vi. 
des  Ass.  art.  46. 

(g)  Emerigon,  c.  xvii.  b.  2,  p.  214. 
M.  Estrangin  dissents  from  this 
opinion.  "This  doctrine,"  he  says, 
"  is  at  Tarianoe  with  what  Emerigon 
himself  has  advanced  a  little  before, 


■viz.,  that  a  thing  is  destroyed  when 
it  has  ceased  to  exist  in  specie." 
He  adds,  "  if  wheat  has  become 
manure  it  certainly  can  no  longer 
be  said  to  exist  in  specie."  (Si  le 
ble  est  devenu  fumier  il  n'est  cer- 
tainement  plus  dans  son  essence.) 
Estrangin,  note  to  Pothier,  d' As- 
surance, 428. 

(A)  Comment,  on  Ord.  tit.  vi. 
art.  46,  vol.  ii.  p.  342, -ed.  1829. 

(«)  Pothier,  d' Assurance,  No.  121. 
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destruction  of  them  in  their  nature  and  essence  {destruction   Sect.  1078. 
totale  des  effets  assures  dans  leur  nature  et  essence)  (/). 

From  a  review  of  all  these  authorities  it  plainly  appears  Result  of  the 
that  no  degree  of  damage,  however  great,  can  amount  to  an 
absolute  total  loss  on  perishable  goods  warranted  free  of 
average,  if  they  arrive  in  specie  at  their  port  of  destination  ; 
in  other  words,  the  mere  fact  of  their  so  arriving  precludes  all 
inquiry  into  the  extent  of  the  damage  they  have  sustained, 
and  entirely  discharges  the  underwriter,  who  has  stipulated 
by  the  memorandum  to  be  exempt  from  liability  for  any  loss 
on  such  goods  which  is  not  in  its  nature  total. 

1079.  In  this  context  a  question  was  raised  by  Arnould  ik)  'foo^s  arriv- 

.  -^  .        ^   ^   ing  in  bulk, 

as  to  which  it  is  conceived  that  even  before  the  passing  of  but  so 

the  Marine  Insurance  Act  {I)  there  was  no  kind  of  doubt,  no  longer  to 

namely,  whether,  if  the  goods  arrive  at  their  port  of  destina-  ^rf^i„^  ^^^^' 

tion  in  such  a  state  that,  in  the  language  of  Lord  Abinger,  character,  are 

'      .  °      °  °     '  an  absolute  ' 

"  the  species   itself  has   disappeared,   and  the   goods  have  total  loss. 

assumed  a  new  form,  losing  all  their  original  character  "  (w) 

— if,  in  fact,  they  arrive,  in  the  words  of  Lord  Alvanley, 

"  annihilated  by  putrefaction  "  (n)  — the  loss  on  such  goods  is 

not  to   be    considered  total,   notwithstanding   their   arrival. 

If  that  of  which  the  arrival  is  insured  is  a  cargo  of  hides ; 

that  which  actually  comes  to  port  is  a  heap  of  corruption, 

which  cannot  properly  be  designated  as  hides  nor  be  sold 

as  such ;  the  actual   thing,  then,  has  not  come  to  port :    it 

is  physically  destroyed — "  annihilated  by  putrefaction."     Is 

the  loss  less  an  actual  total  loss  because  the  remains  of  the 

thing  insured  have   not  been  thrown  overboard   or  burnt 

before  arrival  ? 

1080.  Such,  indeed,  seems  to  have  been  the  view  of  Lord 
Ellenborough,  who   said  (o) :  "  It   surely  cannot  be  less   a 

(J)    See    Estrangin's    edition    of  §  1043. 
Pothier,  in  Appendix,  p.  419—429,  (m)  3  Bing.  N.  C.  at  p.  279. 

ed.  1810.  («)  3  Bos.  &  PuU.  474. 

(A)  2nd  ed.  p.  1064.  (o)  In  Cologan  v.  London  Ass.  Co. 

(I'l  See  sect.  57,  sub-sect.  1,  ante,  (1816),  5  M.  &  S.  at  p.  4o§, 
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Amould's 
view. 


Sect.  1080.  total  loss  because  the  commodity  subsists  in  specie,  if  it 
subsist  only  in  the  form  of  a  nuisance.  There  is  a  total  loss 
of  the  thing  if,  by  any  of  the  perils  .insured  against,  it  is 
rendered  of  no  use  whatever,  although  it  may  not  be  entirely 
annihilated."  But  Arnould  (p)  considered  it  to  be  better  to 
lay  down  the  broad  position  that  there  can  be  no  total  loss  on 
perishable  goods,  unless  the  goods  either  go  to  the  bottom  of 
the  sea,  or  are  necessarily  destroyed  or  justifiably  sold  by  the 
assured,  from  the  impossibility  of  sending  them  on  in  specie 
to  their  port  of  destination. 

PhiUips  (q),  while  agreeing  with  Arnould  that  the  question 
whether  an  article  letains  its  identity  is  often  very  perplexing 
and  of  a  subtle  and  metaphysical  character,  nevertheless 
clearly  regards  loss  of  species  as  constituting  in  all  cases, 
both  as  regards  ship  and  ■  goods,  a  total  loss.  And,  in  view 
of  the  cases  of  which  Asfar  v.  Blundell  {r)  is  an  example, 
Arnould's  position  appeared  to  be  quite  untenable.  Any 
doubt  upon  the  matter  is  now  disposed  of  by  the  statutory 
provision  (s)  that  there  is  an  actual  total  loss  where  the 
subject-matter  insured  is  so  damaged  as  to  cease  to  be  a  thing 
of  the  kind  insured. 


Modem  1081.  It  was,  no  doubt,  in  order  to  avoid  such  subtleties  as 

have  been  above  indicated,  that  the  Legislature  of  France, 
on  introducing  the  Code  de  Commerce  of  1807,  altered  that 
clause  in  the  Ordonnance  de  la  Marine  which  made  "  actual 
total  loss"  {perte  entire)  a  ground  of  abandonment  on 
perishable  goods,  and  substituted  instead  thereof  the  words 
"  loss  or  deterioration  of  the  commodities  insured  when  such 
deterioration  or  loss  amounts  to  three-fourths"  {t). 
Remarks  of  M.  Becanc,  an  editor  of  Valin,  writing  in  1828,  i.e.,  more 

this  cimnge°of  than  twenty  years  after  the  code  became  the  law  of  France, 

the  law. 


(p)  2nded.  p.  1055. 

\q)  8.  1605. 

()•)  (1895),  1  Com.  Cas,  71,  185 
(C.  A.) ;  [1896]  1  Q.  B.  123,  ante, 
\  1076. 

(«)  Mar.  Ins.  Act,  s.  67,  sub-s.  1, 


ante,  §  1043. 

{t)  Art.  369.  "  Perte  ou  deteriora- 
tion des  effets  assures  si  la  deteriora- 
tion on  porte  va  au  moins  h  trois 
quarts." 
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thus  speaks  of  the  change  introduced  by  it  in  this  respect :  Sect.  1081. 
"  Nothing  can  be  more  just  than  such  a  regulation ;  a  dete- 
rioration so  considerable  is  equivalent  to  a  total  loss;  and, 
but  for  this  rule,  as  an  actual  total  loss  {perte  entiere)  can 
hardly  occur  except  in  cases  of  shipwreck,  the  underwriters 
might  frequently  have  raised  difficulties  which  the  law  has 
wisely  put  an  end  to  by  a  safe  and  definite  rule  "  (u). 

With  regard  to  memorandum  articles  it  is  expressly  pro- 
vided by  the  Code  de  Commerce  (v),  "  that  the  clause  '  free  of 
average '  shall  discharge  the  underwriters  from  all  average 
loss,  whether  general  or  particular,  except  in  cases  which  give 
a  right  of  abandonment ;  and  in  such  cases  the  assured  may 
choose  whether  he  will  abandon  or  proceed  for  an  average 
loss." 

As  damage  to  the  goods  in  quantity  or  quality  to  the 
extent  of  three-fourths  in  measure,  weight  or  value  is,  as  we 
have  seen,  one  of  the  express  grounds  of  abandonment,  it 
follows  that  the  assured  may,  by  the  present  law  of  France 
upon  abandonment,  recover  for  a  total  loss  on  memorandum 
articles  as  well  as  upon  any  others,  whenever  the  loss  or  dete- 
rioration reaches  the  required  amount. 

1082.  It  is  now  settled,  after  considerable  fluctuation  in  the  Absolute  total 

authorities,  that  "  where  memorandum   goods  of   the  same  the  cargo. 

species  are  shipped,  whether  in  bulk  or  in  packages,  not  ex-  Principle 

,..,        1,.  ,1  •■ii  T       ,     1      established  by 

pressed  by  distinct  valuation  or  otrierwise  m  the  policy  to  be  Ralli  v.  Jan- 

separately  insured,  and  there  is  no  general  average  and  no 
stranding,  the  ordinary  memorandum  exempts  the  under- 
writers from  liability  for  a  total  loss  or  destruction  of  part 
only,  though  consisting  of  one  or  more  entire  package  or 
packages,  and  although  such  package  or  packages  be  entirely 
destroyed  or  otherwise  lost  by  the  specified  perils"  (tv).     In 

(u)  Valin,  Comment,  sur  Ord.  ed.  Davy  v.   Milford   (1812),    15   East, 

par  M.  Becane,  1828,  vol.  ii.  p.  339.  559,  on  this  point,  and  the  dicta  of 

(jj)  Code  de  Commerce,  art.  409.  Abbott,    J.,    and   Holroyd,    J.,    in 

(w)  Judgment  of  the  Court  of  Error  Cologan  v.  London  Ins.  Co.  (1816), 

in  EaUi  v.  Janson  (1856),  6  E.  &  B.  6  M.  &  S.  456. 

422  ;  25  L.  J.  Q.  B.  300,  overruling 
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Sect.  1082.  tlje  words  of  the  Marine  Insurance  Act  (x),  "  Where  the 
subject-matter  insured  is  warranted  free  from  particular 
average,  the  assured  cannot  recover  for  a  loss  of  part,  other 
than  a  loss  incun-ed  by  a  general  average  sacrifice,  unless  the 
contract  contained  in  the  policy  be  apportionable ;  but,  if  the 
contract  be  apportionable,  the  assured  may  recover  for  a  total 
loss  of  any  apportionable  part." 
lliree  modes  There  are  three  cases  frequently  occurring  in  practice 
memorandum  touching  the  insurance  of  memorandum  articles  : — 1.  Where 
a  cargo  or  a  quantity  of  memorandum  articles  of  the  same 
species  is  shipped  in  bulk,  valued  in  bulk,  and  insured  in  bulk. 
2.  Where  it  is  shipped  in  separate  packages,  but  not  ex- 
pressed in  the  policy  by  distinct  valuation  or  otherwise  to  be 
separately  insured.  3.  Where,  being  shipped  in  separate 
packages,  it  is  expressed  by  distinct  valuation  or  otherwise  to 
be  separately  insured. 

Cargo  shipped      1083.  As  to  the  first  case  it  is  clear  that  there  can  be  no 

and  insured        ,    ■.  i  i 

in  bulk.  total  loss  on  part  oi  a  cargo  so  shipped  and  insured.     In  Hills 

V.  The  London  Assurance  Company  a  cargo  of  wheat,  valued 
at  1,600/.  and  warranted  free  of  average,  was  shipped  in  bulk 
and  insured  in  bulk  by  one  entire  insurance.  A  quantity  of 
the  wheat  to  the  value  of  about  701.  was  pumped  up  out  of 
the  hold  into  the  sea  during  a  storm  and  totally  lost.  This 
was  held  not  to  be  an  actual  total  loss  of  part  of  the  wheat, 
but  only  an  average  loss  on  the  whole,  for  which  the  under- 
writers were  not  liable  (y). 

Cargo  shipped      1084.  The  next  case  was  for  a  long  time  doubtful,  but  was 

m  separate  ,,         iij-  t     j^  t       l^       •     ■, 

packages,  but  at  length  disposed  ot  by  the  judgment  of  the  Court  of  Error 

^t^ed"***  ^  ^^  ^^lli  '"■  Janson.     In  that  case  an  insurance  was  effected 

by  two  policies  on  2,688  bags  of  linseed,  valued  at  1,600/.  (g), 

(«)  Sect.    76,    sub-seot.    1.      The  (z)  The  indorsement  on  the  first 

only  other  reference  in  the  Act  to  policy  was  "  per  Waban,  2,688  bags 

total  loss  of  part  is  in  sect.  79,  sub-  linseed,  1,600?.  ;  "  and  on  the  second, 

sect.  1.  "per  Waban,  linseed,   1,600/."     It 

{!/)  Hillsi).LondonAss.Co.(1840),  was  also  stated  in  the  case,  though 

5  M.  &  W.  569,  not,  as  it  would  appear,  very  mate- 
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"  free  of  average,"  for  a  voyage  from  Calcutta  to  London.  Sect.  1084. 
The  ship  on  the  voyage  met  with  a  hurricane  and  was  driven 
into  the  Cape  of  Good  Hope,  where  1,023  bags  were  found  to 
be  in  such  a  state  from  sea-damage  that  a  large  portion  of  the 
linseed  was  at  once  thrown  into  the  sea  as  rotten  and  worth- 
less, and  the  rest  was  then  and  there  sold  and  only  realized  a 
few  shillings,  and  if  sent  on  in  the  vessel  would  have  lost  the 
character  of  linseed  before  arriving  in  England.  The  remain- 
ing 1,165  bags  {a)  were  brought  sound  to  England.  The 
question  was,  whether  on  the  1,023  bags  the  assured  were 
entitled  to  recover,  notwithstanding  the  memorandum,  as  for 
a  total  loss  of  part  of  the  cargo.  It  was  held  that  they  were 
not  (6). 

In  the  United  States  the  law  is  the  same  as  that  thus  laid  Doctrine  in 

the  United 

down  by  the  Exchequer  Chamber  :  namely,  that  "  the  under-  States. 
writer  is  not   liable  for  any  partial  loss  on    memorandum 
articles  unless  there  is  a  total  loss  of  the  whole  of  the  par- 
ticular species,  whether  the  particular  article  is  shipped  in 
bulk,  or  in  separate  boxes  or  packages  "  (c). 

1085.  The  third   case   is  where   a  cargo    is  made  up   of  Separate 
separate  packages,  capable  of  distinct  valuation  in  the  outset,  iepar^ely 
and  the  insui-ance  appears,  from  the  terms  of  the  policy,  to  ™8'^^'^- 
be  separately  effected  on  each  distinct  package;  in  such  cases 
there  can  be  little  doubt  that  the  loss  will  be  treated  as  a 
total  loss  on  each  package  lost  [d) . 

In  practice,  accordingly,  as  we  have  seen  elsewhere,  clauses  Clauses 

.  .111  frequently  in- 

are  inserted  in  almost  all  poucies  upon  perishable  cargoes  serted  to  show 

-n  .  1  1*11  J.1  _ce     L       ji  that  the  insur- 

composed  oi   separate  packages,  which  nave  tne   ettect   or  anoeistobe 
showing  that  the  insurance  is  to  be  thus  distributively  taken :  ^*^'^'^*'^^^^''' 
for  instance,  "  to  pay  average  on  each  package  as  if  separately 

rial,  "that  all  the  bags  were  of  the  (e)  Wadsworth  v.  Pacific  Ins.  Co. 

same  size  and  contained  the  same  (1829),  4  Wend.  33;  and  Humfrey 

quantity."  »■  Union  Ins.  Co.  (1824),  3  Mason, 

(«)  Five  hundred  had  been  jetti-  429  ;  2  Phillips,  Ins.  o.  1773. 

Boned  in  the  hurricane.  W  Per  Lord  Abinger  in.  Hills  v. 

(i)  EalU  V.  Janson  (1856),  6  E.  &  London  Ass.  Co.  (1840),  5  M.  &  W. 

B.  422  ;  25  L.  J.  Q.  B.  300.  576. 

A. — VOL.  II.  4  P 
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Entwistle  », 
Ellis. 


Sect.  1085.  insured  " ;  or  "  to  pay  average  on  each  species  as  if  separately 
insured"  (e). 

A  singular  attempt  to  vary  a  policy  in  this  particular,  hy 
naeans  of  the  subsequent  declaration  of  ship  and  value,  was 
properly  defeated  in  the  Court  of  Exchequer.  It  was  a 
policy  "  on  any  kind  of  goods  and  merchandise  in  any  ship 
or  ships,"  "to  he  valued  on  rice  to  he  declared,  warranted 
free  from  particular  average,  unless,"  &o.  Afterwards  the 
policy  was  indorsed  with  this  declaration :  "  (E)  500  hags 
rice  per  '  Laidmans,'  at  8s.  M.  per  hag,  206^.  5s." ;  and  as 
there  was  a  partial  loss,  though  not  under  circumstances  to 
suspend  the  warranty  free  from  average,  it  was  contended 
that  the  assured  was  nevertheless  entitled  to  recover  as  for  a 
total  loss  of  part  under  this  indorsement.  The  Court, 
however,  gave  judgment  for  the  underwriter,  holding  that 
the  intention  of  the  policy  to  exclude  any  right  to  recover 
for  an  average  loss  could  not  he  varied  by  a  subsequent 
declaration,  which  by  that  intention  was  to  be  confined  to  a 
statement  of  ship,  mark,  and  value:  Bramwell,  B.,  at  the 
same  time  expressing  a  doubt  whether  this  declaration,  in 
the  form  in  which  it  appeared,  could  have  had  the  effect 
contended  for  (/). 


General  in- 
sarance  on 
several  sepa- 
rate articles 
"wholly  dis- 
tinct ia  their 
nature. 


1086.  A  fourth  case  has  arisen  in  our  Courts ;  one,  namely, 
in  which  the  rusurance  is  general,  but  on  several  separate 
articles  whoUy  distinct  in  their  nature.  The  master  of  the 
"  Lion  "  had  insured  100/.  on  his  effects  on  board,  "  free  of 
average,"  from  Italy  to  England.  The  ship  having  taken 
fire,  the  master  succeeded  in  saving  his  chronometer  and  other 
things ;  the  rest,  to  the  value  of  67/.  10s.,  was  burnt,  and  the 
ship  and  cargo  entirely  destroyed.  The  master  claimed  as 
for  a  total  loss  of  part,  and  the  Court  of  Common  Pleas 


(e)  Stevens,  Av.  224.  "  F.  P.  A." 
policies  on  goods  sometimes  contain 
a  clause, ' '  each  craft  or  lighter  to  be 
deemed  a  separate  insurance  "  :  see 
per   Bigham,   J.,   ia   South   British 


Fire  and  Mar.  Ins.  Co.  of  New  Zea- 
land V.  Da  Costa  (1906),  11  Com. 
Cas.  81. 

(/)  Entwistle  v.  Ellis  (1857),  2  H. 
&  N.  5i9  ;  27  L.  J.  Ex,  105, 
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allowed  the  claim,  on  the  ground  that  whereas  in  Ealli  v.  Sect.  1086. 
Janson  the  article  insured  was  of  one  species,  linseed,  here 
the  articles  insured  were  each  of  a  distinct  and  different 
character  from  the  others ;  and,  therefore,  if  there  was  a  total 
loss  of  any  one  article,  the  plaintiff  was  entitled  to  recover  on 
it.  If  not,  it  would  lead  to  this  startling  result,  that  a  man 
who  saved  the  clothes  he  was  wearing  would  not  he  ahle  to 
recover  for  the  loss  of  his  other  property  {g).  Similarly  the 
same  Court  soon  afterwards  decided  in  favour  of  the  assured 
under  a  policy  on  "  any  goods,"  where  a  miscellaneous  equip- 
ment of  an  emigrant  was  partially  lost  {h). 

1087.  An  insurance  on  freight  is,  as  we  have  already  seen,  Absolute  total 

nothing  more  than  an  undertaking  that,  if  the  shipowner  is   °^^°^  ^  ^^ 

°  _  _  B  '  rr  General  pnn- 

prevented  from  earning  freight  hy  any  of  the  perils  insured  oiples. 
against,  the  underwriters  on  freight  will  make  good,  to  the 
extent  of  their  subscriptions,  the  loss  he  has  thereby  sus- 
tained (i) . 

To  the  inquiry,  then,  as  to  what  constitutes  an  absolute 
total  loss  on  freight,  it  may  in  general  be  answered  that, 
whenever  the  happening  of  the  event,  on  which  the  earning 
of  freight  depends,  is  rendered  absolutely  impossible,  or  in 
any  practical  sense  utterly  hopeless,  by  means  of  the  perils 
insured  against,  this  is  a  case  of  absolute  total  loss.  The 
question,  therefore,  turns  in  some  measure  on  the  nature 
of  the  contract  under  which  freight  is  payable.  If  the 
freight  insured  be  the  hire  of  a  ship  for  an  entire  voyage, 
payable  under  the  terms  of  a  charter-party  only  on  condition 
of  the  arrival  of  that  particular  ship  at  the  port  of  destina- 
tion, and  such  arrival  be  rendered  impossible  or  hopeless, 
either  by  her  foundering  at  sea,  or  being  justifiably  sold  as 
irreparable  in  the  course  of  the  voyage,  this  ought,  on  prin- 
ciple, to  be  an  absolute  total  loss  on  freight,  quite  irrespective 
of  all  questions  as  to  the  state  of  the  cargo.     "Where,  on  the 

(g)    Dufi  V.   Mackenzie  (18S7),   3       C.  B.  (N.  S.)  30  ;  27  L.  J.  C.  P.  116. 
C.  B.  (N.  S.)  16 ;  26  L.  J.  0.  P.  313.  (i)  Atty  v.  Lindo(1805),  1  B.  &  P. 

(h)  Wilkinson  v.  Hyde  (1858),   3      N.  R.  240,  per  Mansfield,  C.  J. 

4p3 
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Sect.  1087.  other  hand,  the  earning  of  the  freight  insured  is  not  thus 
made  to  depend  on  the  arrival  of  the  ship  under  the  charter- 
party,  hut  on  the  delivery  of  the  goods  according  to  the 
terms  of  the  hill  of  lading,  the  chance  of  the  ship's  arrival 
would  seem  to  be  less  important  as  the  criterion  of  the  right 
to  recover  a  total  loss  on  freight  veithout  notice  of  abandon- 
ment, than  the  chance  that  the  goods  may  be  forwarded  so 
as  to  earn  freight  by  another  ship  (k).  In  such  cases,  accord- 
ingly, if,  although  the  original  ship  be  wholly  destroyed  or 
justifiably  sold  as  irreparable,  yet  the  cargo  is  preserved  in 
such  a  state  that  it  may  be  sent  on  so  as  to  earn  freight  by 
a  substituted  ship,  it  should  seem  that  the  assured,  in  order 
to  recover  as  for  a  total  loss  on  freight,  ought,  on  principle, 
to  give  notice  of  abandonment  (l). 

TransMpment       1088.  Instead,  however,  of  giving  notice  of  abandonment, 
policy.  the  assured  may  prefer  to  send  on  the  goods  by  another  vessel 

to  the  port  of  destination,  and  so  fulfil  his  contract ;  and  if  he 
do  so,  he  may  then  come  against  the  insurers  under  the  "  sue 
and  labour  "  clause  for  the  whole  expense  of  transhipping  and 
sending  on  the  cargo,  including  the  freight  of  the  substituted 
vessel,  as  being  the  expense  of  preventing  a  loss  of  the  whole 
of  the  freight  which  would  otherwise  have  fallen  upon  the 
insurer  (m). 

It  is  not  intended  to  attempt  to  classify  the  various  ways 
in  which  an  absolute  total  loss  of  freight  may  arise.  It  is 
clear,  however,  that  it  may  be  the  result  of  loss  of  ship  or 
loss  of  cargo,  or  loss  of  both.  And  such  loss,  whether  of  ship 
or  of  cargo,  may  amount  to  a  total  loss,  actual  or  constructive, 
or  may  merely  consist  of  partial  damage  or  detention,  provided 
that  the  freight  is  thereby  prevented  from  being  earned  («). 

(A)  Shiptou  V.  Thornton  (1838),  9  or  constructive  total  loss  of  a  vessel 

A.  &  E.  314.  entered  in  the  Association. 

{1}  See  Rankin  v.  Potter  (1873),  (m)  Kidston  v.  Empire  Mar.  Ins. 

L.  R.  6  H.  L.  at  p.  103.    The  rules  Co.  (1866),  L.  R.  1  C.  P.  535. 

of   Freight    Insurance    Clubs   very  (m)  See,  generally,  the  opinion  of 

frequently  provide  that  there  shall  Brett,  J.,  in  Rankin  v.  Potter  (1873), 

necessarily  he  deemed  to  be  a  total  L.  E.  6  H.  L.  83, 
loss  of  freight  in  aU  oases  of  aotua,! 
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For  example,  if  the  ship  with  a  full  cargo  on  board  has  Sect.  1088. 
foundered  at  sea,  so  that  ship  and  cargo  are  hoth  hopelessly 
lost  to  the  assured  without  any  assignable  chance  of  salvage, 
this  is  a  clear  case  of  absolute  total  loss  on  the  freight,  the 
earning  of  which  has  become  impossible  under  the  circum- 
stances.    So  where  the  freight  insured  is  the  hii'e  of  a  ship  IlpunderiDg 

°  _  _      of  ohartered 

under  charter-party,  the  same  consequence  follows  if  the  ship  ship. 

is  lost  by  perils  insured  against  after  the  assured  has  acquired 
an  insurable  interest  (o). 

1089.  So,  even  where  the  freight  insured  is  to  become  pay-  of  general 

able  on  delivery  of  the  goods  by  a  general  ship  under  the  ^  ^^' 

terms  of  the  bill  of  lading,  although  a  full  cargo  may  not  be 

actually  on  board  at  the  time  of  loss,  yet,  if  a  full  cargo  have 

been  then  contracted  for,  in  this  case  also  the  assured  on 

freight  may  recover  as  for  a  total  loss,  though  only  a  part,  or 

even  though  none,  of  the  cargo  may  actually  be  on  board  the 

ship  at  the  time  of  loss  [p)  ;  if,  on  the  other  hand,  in  such  Absolute  total 

ease  the  full  intended  cargo  be  neither  shipped  on  board  nor  freightfby  ° 

contracted  for  at  the  time  of  loss,  there  cannot  be  an  absolute  ^"^  °*  P^' 

'  01  cargo. 

total  loss  of  the  freight  on  a  full  cargo,  but  only  of  the 
freight  in  respect  of  which  the  assured  has  acquired  an  insur- 
able interest  {q). 

On  the  same  principle,  if  the  event,  on  which  the  earning  of  Capture  of 
the  entire  freight  is  made  to  depend  under  the  charter-party,  cargo,  the  loss 
be  the  ship's  arrival  at  her  port  of  ultimate  destination  with  a  tota^Sllaotion 
certaiu  description  of  cargo,  and  the  happening  of  this  event  tirought. 
is  rendered  hopeless  by  the  capture  of  the  ship  (unredeemed 
by  subsequent  restoration)  before  this  particular  description  of 
cargo  is  loaded  on  board,  this  is  a  clear  case  of  absolute  total 
loss  on  the  whole  freight  (r). 

So  where,  under  a  policy  on  ship  and  freight  for- a  Baltic  Seizure  and 

.  sale  01  out' 

■ward  cargo, 
(o)  Thompson  v.  Taylor  (1795),  6.     vious  authorities  are  cited. 
T.    B.    478 ;    Homoastle    v.    Suart  (?)  See  the  discussion  on  insurable 

(1806),  7  East,  400;  Mackenzie  v.  interest  in  freight,  Mfo,  Pt.  1 ,  ch.  xii. 
Sheddeu  (1810),  2  Camp.  431.  {r)  Mtjv.  Lindo  (1805),  1  Bos.  & 

(p)  Devaux  v.  J' Anson  (1839),  5      PuU.  N.  R.  236. 
Bing.  N.  C.  519,  where  all  the  pre- 
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Sect.  1089.  risk,  it  appeared  that  the  ship  was  a  general  ship,  and  the 
freight  insured  was  made  payable  on  delivery  of  the  cargo  at 
the  ship's  port  or  ports  of  discharge  in  the  Baltic,  it  was  held 
that  seizure,  condemnation,  and  sale  of  this  cargo  under  the 
BerliQ  decree  in  the  ship's  port  of  discharge,  involved  an 
absolute  total  loss  of  the  outward  freight,  though  the  ship, 
which  had  been  also  seized,  was  repurchased  by  the  master, 
and  ultimately  arrived  earning  homeward  freight  (s) ;  had  the 
Other  oases,  policy  in  this  case  been  on  freight  for  the  homeward  voyage 
under  charter-party,  then,  although  the  cargo  first  shipped  on 
board  at  the  foreign  port  had  been  taken  out  and  sold,  yet,  if 
the  ship  had  ultimately  arrived  at  her  home  port  so  as  to  earn 
freight  with  another  cargo,  this  would  not  have  been  a  total 
loss  on  freight  under  such  policy  (t). 

On  the  same  principle,  where  the  event  on  which  the 
earning  of  freight  is  made  to  depend  under  the  charter-party 
is  the  ship's  completing  in  safety  her  entire  voyage  out  and 
home,  then,  if  the  ship  be  lost  on  the  homeward  passage,  there 
wni  be  an  absolute  total  loss  on  the  whole  freight ;  if,  on  the 
other  hand,  the  voyage  out  is  distinct  from  the  voyage  home, 
and  freight  have  been  earned  on  the  ship's  arrival  outwards, 
her  subsequent  loss  on  the  homeward  passage  is  not  an  absolute 
total  loss  of  the  whole  freight  (m). 

There  may  also  be  an  absolute  total  loss  of  freight  where 
sea  perils  prevent  the  ship  from  loading  the  agreed  cargo, 
except  after  such  a  delay  as  would  frustrate  the  commercial 
objects  of  the  affreightment,  whereby  the  contract  becomes 
inapplicable  (x). 

(»)  WUson   V.    Forster   (1815),    6  field). 
Taunt.  25;  1  Marshall,  426;  S.  F.  {x)  Jackson  v.   Union   Mar.   Ins. 

in  United  States,  Hurtin  v.  Union  Co.  (1873),  L.  R.  8  C.  P.  672;  10 

Ins.    Co.    (1806),     1    Washington,  0.  P.  125  ;  In  re  Jamieson  and  The 

C.  C.  R.  630.  Newcastle  Assn.,  [1895]  2  Q.  B.  90. 

(if)  Everth  v.  Smith  (1814),  2  M.  &  The  case  is  different  where  the  freight 

S.  278;  Brookelbankf.  Sugrue(1831),  is  lost  owing  to  the  exercise  by  the 

1  Mood.  &Rob.  102  ;  see  also  Barclay  charterers  of  special  rights  reserved 

^*.  Stirling  (1816),  5  M.  &  S.  6.  to    them    by   the   charter-party  by 

(w)  Mackrell  ».  Simond,  2  Chitty,  which  they  are  under  particular  cir- 

B.  660  (oases  in  time  of  Lord  Mans-  cumstanoes   excused  from    loading. 
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Other  cases  of  total  loss  of  freight,  and,  in  particular,  those  Sect.  1089. 
in  which  ship  and  cargo,  or  either  of  them,  have  heen  sold 
abroad  by  the  master,  will  be  more  conveniently  considered 
under  the  head  of  Constructive  Total  Loss  on  Freight. 

1090.  In  a  policy  on  the  profit  of  goods,  the  underwriter  No  notice  of 
engages  that  the  goods  shall  not  be  prevented  by  the  perils  jg  required 
insured  against  from  so  amving  as  to  eaa-n  a  profit:   if,  "^^e^^ policy- 
then,  the  goods  are  so  prevented  from  arriving  by  the  perils 
insured  against,  there  is  a  total  loss  on  the  expected  profits, 
and  this  without  any  necessity  for  a  notice  of  abandonment. 

Commissions    stand    upon    the   same   footing   as    profits.  Nor  under 
Hence,  if  the  goods  are  prevented  from  arriving  by  perils  oominissiou. 
insured  against,  the  assured  may  recover  for  a  total  loss :  and 
as  the  assured  in  such  case  could  assign  nothing  by  abandon- 
ment, no  notice  of  abandonment  is  required. 

See  Inman  v.  BisohoB  (1882),  7  A.  0.       is  dealt  with  more  fully  in  Chapter  I. 
670  ;  Mercantile  Ship  Co.  v.  Tyser      of  Part  III. 
(1881),  7  Q.  B.  D.  73.     This  subject 
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CONSTRUCTIVE  TOTAL  LOSS. 


General  Doctrine  —  Notice   of 

Abandonment 1091—1098 

Of  Ship— 
Atandonment  in  Cases  of 

Captore,  Arrest,  &o. .   1099 
Effect  of  Restitution. .  1100— 
1109 
EflEeot  of  Re-purohase  by- 
Master    1110 

In  Oases  of  Irreparability . 

nil,  1112 

Effect  of  Sale  by  Master 

1113—1122 

Not  worth  Cost  of  Re- 
pairing       1123 

Measure  of  Expense — 

How  estimated  '.  .1124-1132 
Compared     with     what 

Valne    1133-1137 

Of  Goods— 
In  Cases  of  Capture,  &o. . .   1138 
Effect  of  Restitution  . .  1139- 
1141 


Of  Goods — eontd.  sect. 

Where     Prevented     from 
Arrival  at  Destination . .  1142, 
1143 

Sea  Damaged,  Perishable 
and  Imperishable.. 1144 — 1149 

Where  Commercially  im- 
possible to  ^Forward ... .   1150 

Test  of  Commercial  Im- 
possibility     1161—1160 

Of  Freight- 
Peculiar  Nature  of,  and  as 
to  Notice  of  Abandon- 
ment  1161-1103 

Effect  of  Loss  of  Ship  or 
Cargo  on  Insurance  on 
Freight     1164—1167 

Where  Ship  or  Goods  are 
Sold  Sea-damaged ....  1168  — 
1174 

Effect  of  Abandonment  of 
Ship  on  Insurance  on 
Freight     1175-1181 


1091. 


A  CONSTRUCTIVE  total  loss  is  as  much  a  total  loss  as 

'unless  a  different 
intention  appears  from  tlie  terms  of  the  policy,  an  insurance 
against  total  loss  includes  a  constructive,  as  well  as  an  actual, 
total  loss  "  (a). 

A  constructive  total  loss  in  Insurance  Law  is  that  which 
entitles  the   assured  to   claim  the   whole    amount    of    the 


General  doC' 

sS^otive'^total  ^^  ^°^^^^  *o^^l  1°^^'  ^^^  consequently. 


Definition. 


(a)  Mar.  Ins.  Act,  s.  56,  sub-s.  (3) ; 
Adams  v.  MoKenzie  (1863),  13  C.  B. 
(N.  S.)  442;  and  cf.  SaUing  Ship 
"  Blairmore  "  Co.  v.  Macredie,  [1898] 


App.  Cas.  at  p.  610.  As  to  policies 
on  bottomry,  however,  see  §  1137, 
infra. 
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insurance,  on  giving  due  notice  of  abandonment  (6).     The  Sect.  1091. 
following  is  the  definition  of  such  a  loss  in  sect.  60  of  the 
Marine  Insurance  Act : — 

(1.)  Subject  to  any  express  provision  in  the  policy, 
there  is  a  constructive  total  loss  where  the  suhject-matter 
insured  is  reasonably  abandoned  on  account  of  its  actual 
total  loss  appearing  to  be  unavoidable,  or  because  it  could 
not  be  preserved  from  actual  total  loss  without  an  expen- 
diture which  would  exceed  its  value  when  the  expenditure 
had  been  incurred  (c). 

(2.)  In  particular,  there  is  a  constructive  total  loss — 
(i)  Where  the  assured  is  deprived  of  the  possession 
of  his  ship  or  goods  by  a  peril  insured  against, 
and  (a)  it  is  unlikely  that  he  can  recover  the 
ship  or  goods,  as  the  case  may  be,  or  (b)  the 
cost  of  recovering  the  ship  or  goods,  as  the 
case  may  be,  would  exceed  their  value  when 
recovered;  or 
(ii)  In  the  case  of  damage  to  a  ship,  where  she  is  so 
damaged  by  a  peril  insured  against  that  the 
cost  of  repairing  the  damage  would  exceed  the 
value  of  the  ship  when  repaired. 

In  estimating  the  cost  of  repairs,  no  deduc- 
tion is  to  be  made  in  respect  of  general  average 
contributions  to  those  repairs  payable  by  other 
interests,  but  account  is  to  be  taken  of  the 
expense  of  future  salvage  operations  and  of 
any  future  general  average  contributions  to 
which  the  ship  would  be  hable  if  repaired ;  or 
(iii)  In  the  case  of  damage  to  goods,  where  the  cost 
of  repairing  the  damage  and  forwarding  the 
goods  to  their  destination  would  exceed  their 
value  on  arrival. 

Thus,  generally  speaking,  that  is  a  case  of  constructive 
total  loss  where  the  thing  insured  has  been  reduced  to  such  a 
state,  or  placed  in  such  a  position,  by  the  perils  insured 

(b)  This  statement  was  quoted  is  not  consistent  witttliat  of  sect.  61, 
with  approval  by  Bigham,  J.,  in  which  implies  that  there  may  be  a 
Western  Ass.  Co.  of  Toronto  v.  constructive  total  loss  prior  to  aban- 
Poole,  [1903]  1  K.  B.  at  p.  383.  donment. 

(c)  The  wording  of  this  sub-section 
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Sect.  1091.  against,  as  to  make  its  total  destruction  or  annihilation, 
though  not  inevitable,  yet  highly  imminent,  or  its  ultimate 
arrival  under  the  terms  of  the  policy,  though  not  utterly 
hopeless,  yet  exceedingly  doubtful.  For  instance,  though 
the  thing  insured  may  not  be  absolutely  destroyed  or  irre- 
trievably lost,  yet,  in  the  lan^age  of  Lord  Abinger :  "  There 
may  be  a  capture,  which,  though  prima  facie  a  total  loss,  may 
be  followed  by  a  recapture  which  would  revest  the  property 
in  the  assured.  There  may  be  a  forcible  detention,  which 
may  either  speedily  terminate,  or  may  last  so  long  as  to 
end  in  the  impossibility  of  bringing  the  ship  or  the  goods  to 
their  destination  {d).  There  may  be  some  other  peril  which 
renders  the  ship  innavigable,  without  any  reasonable  hope  of 
repair  ;  or  by  which  the  goods  are  partly  lost,  or  so  damaged 
that  they  are  not  worth  the  expense  of  bringing  them,  or 
what  remains  of  them,  to  their  destination"  (e). 

The  legal  position,  when  a  loss  has  occurred  which  can  be 
treated  as  a  constructive  total  loss,  is  thus  set  out  in  sects.  61 
and  62  of  the  Marine  Insurance  Act : — 


Effect  of 
constructive 
total  loss. 


Notice  of 
abandonment. 


Sect.  61.  Where  there  is  a  constructive  total  loss  the 
assured  may  either  treat  the  loss  as  a  partial  loss,  or 
abandon  the  subject-matter  insured  to  the  insurer  and 
treat  the  loss  as  if  it  were  an  actual  total  loss  (/). 

Sect.  62. — (1)  Subject  to  the  provisions  of  this  section, 
where  the  assured  elects  to  abandon  the  subject-matter 
insured  to  the  insurer,  he  must  give  notice  of  abandon- 
ment. If  he  fails  to  do  so  the  loss  can  only  be  treated  as 
a  partial  loss  (/). 


(d)  "  In  matters  of  business,"  says 
Maule,  J. ,  "a  thing  is  said  to  be 
impossible  when  it  is  not  practicable, 
and  a  thing  is  impracticable  when  it 
can  only  be  done  at  an  excessire  and 
unreasonable  cost."  Per  Maule,  J., 
in  Moss  V.  Smith  (1850),  9  0.  B.  103. 

(e)  3  Bing.  N.  C.  286.  The  parties 
may,  of  course,  define  "constructive 
total  loss"  for  themselves.  Thus  it 
is  not  an  uncommon  club  rule  that  if 
any  ship  insured  has  been  stranded 


or  sunt,  and  remained  in  such  posi- 
tion for  a  given  period,  and  during 
such  period  it  has  been  found  im- 
practicable to  save  her,  the  ship  shall 
he  held  to  be  a  constructive  total  loss. 
As  to  the  ooustruction  of  such  a  rule, 
see  Sunderland  S.S.  Co.  v.  North  of 
England,  &o.  Association  (1894),  11 
Times  L.  R.  106  ;  Rowland's  S.S. 
Co.  V.  Mar.  Ins.  Co.,  Ld.  (1901),  6 
Com.  Cas.  160. 

(/)  Bee  post,  §  1092. 
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(2)  Notice  of  abandonment  may  be  given  in  writing,  or    Sect.  1091. 
by  word  of  mouth,  or  partly  in  writing  and  partly  by 

word  of  mouth  {g),  and  may  be  given  in  any  terms  which 
indicate  the  intention  of  the  assured  to  abandon  his 
insured  interest  in  the  subject-matter  insured  uncondi- 
tionally to  the  insurer  (h). 

(3)  Notice  of  abandonment  must  be  given  with  reason- 
able diligence  after  the  receipt  of  reliable  information  of 
the  loss,  but  where  the  information  is  of  a  doubtful 
character  the  assured  is  entitled  to  a  reasonable  time  to 
make  inquiry  (J,). 

(4)  Where  notice  of  abandonment  is  properly  given, 
the  rights  of  the  assured  are  not  prejudiced  by  the  fact 
that  the  insurer  refuses  to  accept  the  abandonment. 

(5)  The  acceptance  of  an  abandonment  may  be  either 
express  or  implied  from  the  conduct  of  the  insurer.  The 
mere  silence  of  the  insurer  after  notice  is  not  an  accept- 
ance (A). 

(6)  Where  notice  of  abandonment  is  accepted  the 
abandonment  is  irrevocable.  The  acceptance  of  the  notice 
conclusively  admits  liability  for  the  loss  and  the  sufB.- 
ciency  of  the  notice  (I). 

(7)  Notice  of  abandonment  is  unnecessary  where,  at 
the  time  when  the  assured  receives  information  of  the 
loss,  there  would  be  no  possibUity  of  benefit  to  the 
insurer  if  notice  were  given  to  him  (m). 

(8)  Notice  of  abandonment  may  be  waived  by  the 
insurer  (w). 

(9)  Where  an  insurer  has  re-insured  his  risk,  no  notice 
of  abandonment  need  be  given  by  him  (o). 


1092.  For  the  rule  that  the  assured,  if  he  wishes  to  recover  Reasons  why 

notice  is 
necessary. 


for  a  constructive  total  loss,  must  give  due  notice  of  abandon'  ^°^"^  '^ 


ment,  there  are  two  grounds  :  "  When  the  assured  has  once 
elected  to  treat  the  loss  as  a  total  loss,  the  underwriters  can 

{g)  Thellusson  v.  Fletcher  (1780),  (A)  &ee  post,  §  1200. 

1   Esp.   72;  Parmeter  v.  Todhunter  {t)  See  post,  §  1199. 

(1808),  1  Camp.  591  ;  post,  §  1189.  [m)  See  ante,  §  1062  ;  post,  ^  1162, 

(A)  Post,  §§  1185,  1188.  1191. 

(i)  As  to  what  is  reasonable  time,  («)  See  post,  §  1190. 

see  post,  §  1192  et  seq.  (o)  ^eepost,  §  1191. 
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Sect.  1092.  insist  upon  his  abiding  by  the  election,  so  as  to  enable  them 

to  take  the  benefit  of  any  advantage  which  may  arise  from 

the  thing  insured.     Therefore  the  object  of  notice  is,  that  he 

may  tell  the  underwriters  at  once  what  he  has  done,  and  not 

keep  it  secret  in  his  mind,  to  see  if  there  will  be  a  change  of 

circumstances.     There  is  another  reason  :  the  thing  in  various 

ways  may  be  profitably  dealt  with.     Therefore  the  second 

reason  for  requiring  notice  of  abandonment  to  be  given  to  the 

underwriters  is,  that  they  may  do,  if  they  think  fit,  what  in 

their  opinion  is  best,  and  make  the  most  they  can  out  of  that 

which  is  abandoned  to  them  "  ( j»). 

Assured  may        tIjq  assured  may,  on  the  other  hand,  however  serious  the 

always  elect 

to  treat  the      damage  may  have    been,   refrain    from    giving    notice   of 

^^  '  '  abandonment,  and  treat  the  loss  as  partial  ( q) .  Thus,  in  the 
case  of  The  Bawnmore,  the  vessel  was  insured  against  marine 
risks  in  one  policy,  and  against  fire  only  in  another.  She 
sustained  injuries  by  stranding  which  were  not  sufficiently 
serious  to  constitute  an  actual  total  loss,  but  so  serious  that 
the  cost  of  repairing  her  would  have  exceeded  her  repaired 
value.  Thirty-six  hours  afterwards,  no  notice  of  abandon- 
ment having  meanwhile  been  given,  she  was  completely 
destroyed  by  fire.  The  underwriters  on  the  fire  policy, 
which  was  valued,  were  sued  for  a  total  loss,  but  contended 
that,  a  total  loss  having  been  occasioned  by  the  stranding, 
no  second  total  loss  could  be  sustained  during  the  same 
voyage.  But  it  was  held  that  the  loss  by  the  stranding  was, 
in  the  absence  of  a  notice  of  abandonment,  only  a  partial 
loss,  and,  however  serious  this  might  have  been,  it  was  no 
answer  to  the  plaintiff's  claim  to  recover  for  a  total  loss  by 
the  fire  (r). 

{p)  Per  Cotton,  L.  J.,  in  Kalten-  Q.  B.  D.  501 ;  3  Q.  B.  D.  658  ;  4 

baoli  V.  Mackenzie  (1878),  3  C.  P.  D.  App.  Cas.  755  ;  Pitman  v.  Universal 

at  p.  480.  Mar.  Ins.  Co.  (1882),  9  Q.  B.  D.  at 

(q)    Mar.   lus.  Act,   b.   61,   ante,  p.  208  ;  MeUish  i/.  Andrews  (1812), 

§  1091.  15  East,  16,  per  Lord  Ellenborough. 

(r)  Woodside  v.  Globe  Mar.  Ins.  Of.  The  St.  John's  (1900),  101  Fed. 

Co.,  [1896]  1  Q.  B.   105.     See  also  R.  469. 
Lohre  v.  Aitchison  (1877—1879),  2 
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After  giving  notice   of   abandonment,  the  right   of  the   Sect.  1092. 
assured  to  recover  as  for  a  total  loss  depends,  in  English  law,  Conditions  of 
upon  the  point  whether  the  state  of  things  which  entitled  for  a  total  loss, 
him  thus  to  give  notice  of  abandonment  contiaued  down  to 
the  time  of  bringing  the  action  (s).     In  our  law,  therefore, 
there  are  two  main  questions  to  be  considered  in  every  case 
of  constructive  total  loss :.  1 .  Was  the  state  of  things  such  as, 
prima  facie,  to  entitle  the  assured,  on  receiving  intelligence 
thereof,  to  give  notice  of  abandonment  ?     2.  Did  it  continue 
such  down  to  the  time  of  action  brought,  as  to  entitle  him  to 
follow  up  such  notice  and  recover  as  for  a  total  loss  ? 

1093.  The  first  question  then  is,  upon  what  kind  of  intelU-  Upon  what 

.  .  inteUigenoe 

gence  the  assured  may  give  notice  of  abandonment.     As  to  the  assured 

this,  it  may  be  answered  generally  that  he  has,  prima  facie,  a  notfoe 'rf 

right  to  give  such  notice  on  receiving  intelligence  of  any  such  abandonment. 

marine  casualties  as  those  just  referred  to,  which,  though 

they  do  not  involve  the  absolute  destruction  or  irretrievable 

loss  of  the  thing  insured,  yet  render  its  destruction  highly 

probable  or  its  ultimate  recovery  very  doubtful  (f).     These 

are  the  only  kind  of  casualties  which  can  justify  a  notice  of 

abandonment.     No  amount  of  damage,  however  great,  which 

does    not    threaten    the    entire    destruction   of    the    thing 

insured  (u) ;  no  amount  of  difficulty  in  regaining  possession 

of  it,  which  does  not  involve  an  absolute  temporary  privation 

of  ownership,  or  alienation  of  property  (x),  can  make  a  case 

of  constructive  total  loss.     "  The  assured  cannot  elect  to  turn 

(«)  On  the  question  whether  this  unKkely  that  he  can  recover  "  them, 
rule  has  been  altered  by  the  Mar.  (m)  Oazalet  v.  St.  Barbe  (1786),  1 

Ins.  Act,  see  infra,  ^  1097a.  T.    R.    187  ;    Fumeaux    ^.    Bradley 

[t)  The  corresponding  words  in  the  (1780),  1  Park,  366.     The  language 

Mar.  Ins.  Act  are  to  be  found  in  of    the    text,    however    (which    is 

sect.  60,  »»<«,§  1091,  which  provides  Amould's,   see    2nd    ed.    p.   1066), 

(in  Bub-sect.  1)  that  the  ground  of  appears  to  overlook  the  class  of  cases 

abandonment  must  be  "on  account  of   constructive  total  loss  which  is 

of  its    actual  total  loss   appearing  recognised  in  sect.  60,  sub-sect.  2  (ii) 

to  be  unavoidable,"   and   (in  sub-  and  (iii),  of  the  Mar.  Ins.  Act. 
sect.   2   (i))— in  a  case   where    the  (x)  Thomeley  «.  Hebson  (1819),  3 

assured  is  deprived  of  the  possession  B.  &  Aid.  513. 
pf  his  ship  or  goods — that   "i*  's 
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Sect.  1093.  what,  at  the  time  when  it  happened,  was  only  an  average  loss, 
into  a  total  one  by  abandoning  "  {y).  "  There  is  no  instance," 
says  Buller,  J.,  "  where  the  owner  can  abandon,  unless  at 
some  period  of  the  voyage  there  has  been  a  (constructive) 
total  lo8s"(z).  "There  is  not  any  principle,"  says  Lord 
Bllenborough,  "  which  authorizes  abandonment,  unless  where 
the  loss  has  been  actually  total,  or  in  the  highest  degree 
probable,  at  the  time  of  the  abandonment "  (a). 

Notice  may  be  1094.  Supposing,  however,  the  case  be  such  as  prima  facie 
diately  if  to  justify  the  assured  in  giving  notice  of  abandonment,  he  is 
bable! '^  ^'^°'  ^ot  bound,  before  giving  it,  to  wait  for  full  and  accurate 
information,  but  may  give  it  at  once  upon  mere  report  of 
any  casualty  which,  supposing  the  intelligence  to  be  well 
founded,  would  be  a  clear  case  of  constructive  total  loss, 
provided  he  act  honA  fide  and  such  report  is  sufficiently 
probable  (5).  It  must  be  given  "with  reasonable  diligence 
after  the  receipt  of  reliable  information  of  the  loss,  but  where 
the  information  is  of  a  doubtful  character  the  assured  is 
entitled  to  a  reasonable  time  to  make  enquiry  "(c). 

"  In  cases  like  this,"  said  Lord  EUenborough,  "  men  must 
act  upon  probable  information,  and  leave  the  effect  of  their 
acts  to  be  determined  by  the  eventual  truth  or  falsehood  of 
the  intelligence  they  receive.  If  I  hear  of  my  ship  being 
taken  in  the  East  or  West  Indies,  I  am  not  obliged  to  wait 
till  I  certainly  know  the  event,  by  the  testimony  of  those 
who  were  present.  Provided  the  thing  has  once  existed, 
what  I  do,  believing  it  to  have  taken  place,  must  be  valid 
and  effectual"  (6). 

(y)  Per  Lord  Mansfield  in  2  Burr.  240. 

697.  (J)   Bainbridge  v.  Neilson  (1808), 

(z)  1  T.  R.  191.  The  learned  1  Camp.  240.  In  the  United  States 
Judge  uses  the  term  "total  loss"  a  report  in  a  newspaper  has  been 
without  qualification,  but  the  whole  held  a  sufficient  foundation  for  notice 
tenor  and  language  of  his  judgment  of  abandonment.  Boseley  v.  Chesa- 
shows  that  he  was  speaking  of  a  peake  Ins.  Co.  (1831),  3  Gill  &  John- 
constructive  total  loss.  son,  450.     See  2  Phillips,  s.  1666. 

{a)   Per    Lord    EUenborough    in  («)  Mar.  Ins.  Act,  s.  62,  sub- s.  (3), 

.^Jiderson  v.  Wallis  (1813),  2  M.  &  S.  ante,  ^  1091, 
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Of  course,  if  it  turns  out  that  the  intelligence  upon  which  Sect.  1094. 
the  assured  acted,  in  giving  notice  of  ahandonment,  was 
totally  false  and  unfounded,  the  notice  of  abandonment  is 
entirely  inoperative — in  fact,  is  a  mere  nullity  (d).  The  effect 
of  an  offer  of  ahandonment,  according  to  Lord  EUenhorough, 
is  that,  if  it  appears  to  have  heen  properly  made  upon 
supposed  facts,  which  turn  out  to  be  true,  the  assured  has  put 
himself  in  a  condition  to  insist  on  his  abandonment.  But 
it  is  not  enough  that  it  was  properly  made  on  assumed  facts, 
if  it  turn  out  that  none  such  existed.  It  may  be  said  to  be 
properly  made  upon  notice  received,  and  bond  fide  credited,  by 
the  assured,  of  his  ship  having  been  wrecked,  whether  such 
intelligence  were  true  or  not,  and  although  the  letter  con- 
veying it  turned  out  to  be  a  forgery;  and  yet  clearly  no  right 
of  action  would  vest  in  him,  founded  upon  an  abandonment 
made  on  false  intelligence.  If  the  facts  be  all  imaginary 
or  founded  on  misconception,  the  whole  foundation  of  the 
abandonment  fails  [e). 

1095.  And  in   order  to  make  a  notice  of  abandonment  Notice  must 
valid,  not  only  must  the  information  on  which  it  is  founded  the''"aots  aa  ^ 
prove  true,  but  it  must  also  be  justified  by  the  state  of  facts  +^%-'^^^^t^* 
existing  (/)  at  the  time  when  it  is  actually  given.     Even  given, 
though  the  facts  upon  which  it  was  founded  were  truly 


(rf)  Le  delaissement  fait  par  erreur  be  unavoidable."     These  words  oan- 

ne  produitaucun  efEet,  lorsque  I'erreur  not  mean  that  an  assured  can  recover 

tombe  sur  quelqu'une  de  oes  choses,  merely    because    he    honestly    and 

qu'il  faut  connaitre  pour  operer  un  reasonably  believed  that  a  total  loss 

abandon  regnlier  et  valable,  comme  was  inevitable,  if  the  real  facts  would 

si  lanouvellederaccident  se  trouvait  not  have  justified  such  a  belief .     In 

fausse.     2  Emerigon,  c.  xvii.   s.   6,  other  words,  an  assured  cannot  re- 

p.  233.  cover  for  a  constructive  total  loss 

(«)  Bainbridge  v.  Neilson  (1808),  which  did  not  exist  in  fact,  merely 

10  East,  at  p.  341.  because  he  believed  it  to  exist.     The 

(/)  Sect.   60,  sub-sect.    1,  of  the  words  must  be  construed  as  meaning 

Marine  Insurance  Act  declares  that  that  a  total  loss  must  have  been,  to 

there  is   a  constructive    total    loss  use  the  words  of  Lord  EUenborough 

where  the  subject-matter  insured  is  (see  infra,  §  1184),  "in  the  highest 

reasonably  abandoned  on  account  of  degree  probable  at  the  time  of  the 

its  actual  total  loss  "appearing  to  abandonment," 
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Sect.  1095.  reported,  and  were  in  themselves  such  as  to  justify  the  assured 
in  giving  notice  of  abandonment,  yet,  if  they  have  ceased 
to  exist  before  the  time  at  which  such  notice  was  given,  it 
will  have  no  force  or  effect  whatever.  Thus  where  the 
assured,  on  hearing  of  the  capture  of  his  ship,  gave  notice 
of  abandonment,  but  the  ship  had  been  in  fact  recaptured, 
though  not  to  his  knowledge,  before  such  notice  was  given, 
the  Court  held  that  it  was  entirely  inoperative,  for  an 
abandonment  could  be  made  only  according  to  the  facts  at 
the  time  of  making  it  {g).  Lord  EUenborough  said  that  to 
give  effect  to  such  a  notice  of  abandonment  would  grievously 
enlarge  the  responsibility  of  the  underwriters  ;  it  would  be  to 
make  them  answerable,  not  for  the  actual  loss,  but  for  a 
supposed  total  loss  which  had  in  fact  ceased  to  exist  {h). 

The  law  in  the  United  States,  and  also  in  France,  is  in 
this  respect  the  same  with  that  laid  down  in  the  cases 
above  referred  to  (»). 

And  by  the  1096.  But  even  though  the  intelligence  may  have  been 

e^st  atthe'"'  'f^™®'  ^^^  *^®  s*^*®  °^  things  at  the  time  the  notice  was  given 
b™^  °L"^^°^  such  as  to  justify  its  being  given  {i.e.,  though  the  loss  may 
have  continued  constructively  total  at  the  time  the  assured 
gave  notice  of  abandonment),  yet  the  doctrine  has  been 
clearly  established  in  the  English  law  that  the  right  of  the 
assured,  after  having  given  such  notice,  to  recover  as  for  a 
total  loss,  depends  entirely  on  the  state  of  things  as  it  exists 
at  the  time  of  action  brought.  If  before  the  commencement 
of  the  action  the  thing  insured  be  restored,  under  such  cir- 
cumstances and  in  such  a  state  that  the  assured  may,  if  he 
pleases,  take  possession  of  it,  and  may  reasonably  be  expected 
so  to  do,  this  defeats  his  right  to  recover  as  for  a  total  loss  (k). 

{g)  Bainbridge  u.  Neilson  (1808),  mfra,  5§  1096— 1097a. 

10  Bast,  329  ;  Parsons  v.  Scott  (1810),  (i)  2  Phillips,  Ins.  b.  1662  ;  3  Par- 

2  Taunt.   363  ;   Falkner  v.  Eitohie  dessus.  Droit  Com.  233. 

(1814),  2  M.  &  8.  290.  {k)  See  the  oases  cited  in  §§  1099— 

(A)  10  East,  341.     As  to  the  effect  1102.     Bainbridge  j).  Neilson  (1808), 

of  a  change  of  circumstances  after  10  East,  329 ;  Patterson  v.  Ritchie 

the    notice    of     abandonment,    see  (1816),  4  M.  &  S.  393 ;  BrotherstOA 
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Lord  Tenterden  thus  states  tlie  law  as  understood  in  this    Sect.  1096. 

country :  "  The  ahandonment  is  to  be  viewed  with  regard  to 

the  ultimate  state  of  facts  as  appearing  before  the  action 

brought,  according  to  the  opinion  of  the  Court  in  Bainbridge 

V.  Neilson.     Doubts  were  expressed  as  to  the  propriety  of 

that  decision  by  very  high  authority  (Lord  Eldon)  in  Smith  v. 

Bobertson  {I) ;  but,  notwithstanding  those  doubts,  the  rule  as 

laid  down  in  Bainbridge  v.  Neilson  was  adopted  in  the  two 

subsequent  cases  of  Patterson  v.  Eitohie  (m),  and  Brother- 

ston  V.  Barber  (w) .     We  consider  the  point  to  have  been  well 

settled,  and  the  rule  established  by  these  authorities  "  (o) . 

1097.  This  doctrine  of  the  English  law  differs  from  that  of  The  law  of 

France  and  the 

the  Continent  and  of  the  United  States.     In  France  the  law  Unite'd  states 
is  now  fixed  by  the  Code  de  Commerce,  which  declares  {p)  our  own  on 
that  no  abandonment  can  operate  as  an  irrevocable  transfer  tins  point. 
of  property,  unless  it  be,  1,  accepted;  or,  2,  adjudged  to  be 
valid.     Boulay-Paty  thus  explains  the  meaning  and  effect  of 
this  provision  of  the  Code : — "  An  acceptance  by  the  under- 
writer waives  any  defect  in  the  grounds  of  the  abandonment; " 
the  judgment  of  the  Court  decides  that  good  grounds  existed 
for  it  at  the  time  it  was  made.     If  before  the  abandonment 
is  thus  "  adjudged  to  be  valid  "  the  thing  insured  should  be 
restored,  the  right  of  the  assured  to  insist  on  his  abandonment 
is  not  thereby  defeated ;  for  the  judgment,  when  given,  has  a 
retrospective  effect,  and,  if  it  be  in  favour  of  the  validity  of 
the  abandonment,  the  underwriters  are  presumed  to  have 

v.   Barber  (1816),  5   M.  &  S.  418  ;  593  ;  Euys  v.  Eoyal  Exch.  Ass.  Co., 

Naylor  v.  Taylor  (1829),  9  B.  &  Cr.  [1897]  2  Q.  B.  133.     It  may,  per- 

718  haps,  still  be  open  to  doubt  whether 

U)  (1814),.  2  Dow,  474.  the  doctrine  that  the  state  of  afflairs 

(m)  (1815),  4  M.  &  S.  393.  at  the  time  of  action  brought  must 

In)  (1816),  5  M.  &  S.  418.  be  looked  to  applies,  except  in  cases 

(o)  Per  Lord  Tenterden  in  9  B.  &  of  capture  and  the  Hke.     See  per 

Or.  718.     Of.  Shepherds.  Henderson  Lord  Halsbury,  [1898]  App.  Cas.  at 

(1881),7App.Cas,49,perLordBlack-  p.  599. 

bum;     Sailing    Ship    "  Blairmore "  (;>)  Art.  385. 

Co.  V.  Maoredie,  [1898]  App.  Cas. 


A, VOL.  II, 
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Sect.  1097.  acquired  the  proprietorship  of  the  thing  insured,  from  the 
moment  the  abandonment  was  first  notified  to  them  {q). 

By  the  existing  law  of  France,  then,  1.  An  abandonment 
once  well  made  on  good  grounds  is  indefeasible,  whether  it 
have  been  accepted  or  not ;  2.  If  accepted,  it  is  indefeasible, 
whether  it  have  been  made  on  good  grounds  or  not. 

The  law  as  thus  explained  prevails  also  in  the  United  States 
of  America.  The  facts,  as  they  exist  at  the  time  a  notice  of 
abandonment  is  given,  must  be  such  as  to  justify  it ;  but  if 
they  be  so,  then  the  rule  is  that "  an  abandonment  once  right- 
fully made  is  binding  and  conclusive  between  the  parties,  and 
the  rights  flowing  from  it  become  vested  rights,  and  are  not 
to  be  divested  by  any  subsequent  events  "  (r) . 

Has  the  1097a.  It  is  a  question  of  considerable  doubt  whether  the 

on  this  point    BngHsh  rule  on  this  point  has  not  been  altered  by  the  Marine 

bvThe  Marine  Insurance  Act.     As  we  have  seen,  sects.  61  and  62  of  the 

Insittamce        ^q^  provide  that  when  there  is  a  constructive  total  loss,  the 

assured   may   abandon  the    subject-matter  insured   to    the 

insurer,  and  treat  the  loss  as  if  it  were  an  actual  total  loss, 

provided  that  he   gives  proper  notice  of  abandonment  (s). 

There  is  no  statement  in  the  Act  that  the  right  to  claim  for 

a  total  loss,  which  then  comes  into  existence,  is  liable  to  be 

defeated  by  any  subsequent  change  of  circumstances  (t). 


(j)  4  Boulay-Paty,  Droit  Com.  377.  national  Law  Association — Clowes  & 

See  also   3  Pardessus,   Droit  Com.  Sons,  1900). 

424.  («)  Ante,  §  1091. 

(r)    Peele  v.  Merchants'  Ins.  Co.  (*)  Such  a  statement  was  originally 

(1822),   3  Mason,  Circuit  R.   27  ;  3  inserted  in  the  BUI,  for  an  additional 

Kent,  324  ;  2  Phillips,  b.  1705  ;  and  sub-section  to  sect.  62  declared  that 

see  per  Lord  Halsbury  in  Sailing  Ship  "where    the   assured    has    given  a 

"Blairmore"  Co.,  Ltd.  v.  Macredie,  notice  of  abandonment  which  has  not 

[1898]   App.    Cas.    693.      So,   too,  been  accepted,  the  validity  of  the 

generally  on  the  Continent.    As  to  abandonment   must   be    determined 

the  Scottish  law,  see  "Blairmore"  with  reference  to  the  state  of  affairs 

Co.  V.  Macredie,  supra,  and  Smith  at   the   time    of   action    brought." 

V.   Robertson  (1814),   2  Dow,   474.  This  sub-section  was  retained  while 

The  foreign   rule   is   preferred  by  the  measure  passed  through  its  dif- 

Mr.  Carver  (see  Paper  read  before  ferent  stages  in  the  House  of  Lords ; 

the  Bufialo  Conference  of  the  Inter-  but  it  was  struck  out  in  Oommitte? 
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The  absence  of  any  provision  in  the  Act  that  the  right  to  Sect.  1097a. 
recover  for  a  total  loss  (which  the  Act  clearly  recognizes),  is 
lost  by  the  restriction  of  the  subject-matter  insured,  affords  a 
strong  argument  in  support  of  the  view  that  on  this  point 
the  law  of  England  has  been  altered  by  the  Act,  and  assimi- 
lated to  the  law  of  the  United  States  and  the  Continent,  and 
apparently  of  Scotland.  This  view  is  confirmed  by  the  state- 
ment in  sect.  61  of  the  Act  that  the  assured  may  treat  the 
loss  as  if  it  were  an  actual  total  loss.  According  to  the 
definition  of  actual  total  losses  in  sect.  57  of  the  Act,  they 
are  from  their  nature  indefeasible  (m).  It  seems,  there- 
fore, that  the  Act  places  constructive  total  losses  on  the  same 
footing. 

On  the  other  hand,  it  may  be  urged  that  there  is  no 
express  provision  in  the  Act  dealing  with  the  question 
whether  the  right  to  claim  for  a  constructive  total  loss  is 
terminated  by  the  restoration  of  the  property.  Moreover, 
it  may  be  argued  that  the  provision  of  sect.  62,  sub- 
sect.  6  («),  that  the  acceptance  of  the  notice  of  abandon- 
ment conclusively  admits  liability  for  the  loss,  contemplates 
that  the  right  to  recover  for  the  loss  may,  in  the  absence  of 
such  acceptance,  be  defeated  by  a  change  of  circumstances. 
Sect.  91,  sub-sect.  2  of  the  Act  declares  that  the  rules  of  the 
common  law  including  the  law  merchant,  save  in  so  far  as 
they  are  inconsistent  with  the  express  provisions  of  the  Act, 
shall  continue  to  apply  to  contracts  of  marine  insurance. 
Therefore  it  is  also  a  tenable  view  that  the  law  merchant 
must  stiU  detex-mine  the  question  whether  or  not  the  right  to 
recover  for  the  loss  (the  notice  of  abandonment  having  been 

in  the  House  of  Commons,  in  oonse-  total  loss  by  capture,  the  restoration 

quenoe  of  objections  taken  to  it  by  of   the   property  before   action  will 

Scottish    members,    on   the   ground  con-vert  the  loss  into  a  partial  loss : 

that  on  this  point  the  law  of  Scotland  see    Goldsmid  v.    G-iUies   (1813),   4 

differed  from  the  English  law.     See  Taunt.  802,  <mte,  J  1051 ;  but  that 

Chalmers  &  Owen,  Mar.  Ins.  Act,  decision   cannot  be    regarded   as  a 

p.  91.  satisfactory  one. 

(«)  There  is  some  slight  authority  [x)  Ante,  §  1091.     Beapost,  §  1199. 
for  the  view  that  in  case  of  an  actual 

4q2 
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Sect.  1097a.  justified  at  the  time  when  it  was  given)  depends  on  the  state 
of  things  at  the  time  of  action  brought.  If  this  be  the 
correct  view,  the  former  English  doctrine  will  still  prevail 
here,  and  the  rule  which  exists  on  the  Continent  and  in  the 
United  States,  if  it  has  hitherto  also  been  the  law  of  Scot- 
land, will  continue  to  be  so. 

The  doctrine        1098.  If,  from  the  general  doctrine  of  constructive  total  loss, 
tive'totaHoss   ^®  P*®^  ^°  ^^  examination  of  the  cases,  we  shall  find  some  ap- 
™"r^HT  (-h     P^'^^^t  confusion  in  the  decisions,  arising  principally  from  a 
different  sub-  want  of  properly  distinguishing  the  different  effects  of  the 
anoe.        ^^'  doctrine  of  constructive  total  loss,  as  applied  to  the  different 
subjects  of  insurance.     In  order  to  avoid,  as  far  as  possible, 
this  confusion,  we  will  consider  separately  the  cases  of  con- 
structive total  loss  on  the  three  main  subjects  of  insurance — 
Ships,  Goods  and  Freight. 

The  difficulty,  it  will  be  seen,  relates  not  so  much  to  the 
grounds  of  abandonment  in  the  abstract,  i.e.,  to  the  kind  of 
casualties  which  give  the  right  to  abandon  (2/),  as  to  the  appli- 
cation of  general  principles  to  the  varying  circumstances  of 
each  particular  case,  which  must  be  the  apology  for  a  more 
lengthened  citation  of  authorities  than  would  be  requisite 
under  a  more  scientific  and  methodical  system  of  law. 

Constructive  1099.  The  best  general  statement  of  the  circumstances 
ship— iro°aseB  '^I'-ioh  Confer  on  the  assured  on  ship  a  prima  facie  right  to 
of  capture,       mye  notice  of  abandonment  (z)  is  contained  in  the  f ollowine 

arrest,  seizure,   °  _  ^  ° 

desertion  at     passage  from  the  judgment  of  Story,  J.,  in  the  American  case 
of  Peele  ».  The  Merchants'  Insurance  Company  (a) :  "  The 

(2^)  The  grounds  of  atandonment  the  seas ;  5 .  Detention  by  a  foreign 

{i.e.,  cases  of  constructive  total  loss)  power;  6.  Or  by  the  home  govern- 

contained  in  the  following  enumera-  ment ;  7.  Loss  or  deterioration  when 

tion  taken  from  the  Code  de  Com-  amounting  to  three-fourths  of  the 

merce,   are   all,   excepting  the  last,  value  of  the  thing  insured, 

admitted  to  be  such  in  our  law : —  (z)  The  law  on  this  point  is  now 

1.  Capture;  2.  Shipwreck;  3.  Strand-  contained  in  the  Mar.  Ins.  Act,  s.  60, 

ing,   where  the  ship's  timbers  are  sub-s.  2,  ante,  §  1091. 

broken  [eehouement  aveo  Ms) ;  4.  In-  (»)  (1822),  3  Mason,  R.  27,  cited 

navigability,  produced  by  perils  of  2  Phillips,  s.  1619, 
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riglit  of  abandonment  has  been  admitted  to  exist  where  there    Sect.  1099. 

is  a  forcible  dispossession  or  ouster  of  the  owners  of  the  ship, 

as  in  cases  of  capture,  &c.  ;  where  there  is  a  restraint  or 

detention  which  deprives  the  owner  of  the  free  use  of  his 

ship,  as  in  cases  of  embargoes,  blockades,  and  arrests ;  where 

there  is  a  present  total  loss  of  the  physical  possession  and  use 

of  the  ship,  as  in  cases  of  submersion ;  where  there  is  a  total 

loss  of  the  ship  for  the  voyage,  as  in  cases  of  shipwreck,  so 

that  the  ship  cannot  be  repaired  in  the  port  where  the  disaster 

happens ;  where  the  injury  is  so  extensive,  that  by  the  reason 

of  it  the  ship  is  useless,  and  the  making  repairs  would  exceed 

her  value." 

We  will  consider  the  different  cases  somewhat  in  the  above  Capture, 
order.     First,  therefore,  the  assured  on  the  ship  has  a  right  confers  the 
to  give  notice  of  abandonment  immediately  he  hears  that  his  immediSJ^^ 
ship  has  been  forcibly  taken  out  of  his  possession  and  control  "P*'"?  °* 

r  .J  r  aDandonment. 

by  capture ;  for  from  the  moment  of  capture  he  is  deprived 
of  the  free  disposal  of  his  vessel — at  all  events  for  a  time,  and 
perhaps  for  ever  (6).  "The  ship,"  as  Lord  Mansfield  says, 
"  is  lost  by  the  capture,  though  she  be  never  condemned  at  all, 
nor  carried  into  any  port  or  fleet  of  the  enemy  "  (c).  Imme- 
diately, therefore,  the  assured  receives  intelligence  that  his 
ship  is  captured,  he  has  a  right  to  give  notice  of  abandonment ; 
and  he  may  insist  on  such  notice,  and  recover  as  for  a  total 
loss,  "  provided  the  capture,  and  the  total  loss  occasioned ' 
thereby,  continue  to  the  time  of  bringing  the  action  "  (d). 

If,  however,  before  action  brought,  the  ship  be  recaptured  But  reetora- 
and  restored  to  the  possession  or  control  of  her  owners,  either  action  deter- 
in  an  undamaged  or  only  partially  damaged  state,  the  assured  ^^^  *^^ 
cannot  insist  on  his  notice  of  abandonment  and  recover  as  for 
a  total  loss,  even  though  the  loss  was  total  at  the  time  he  gave 
such  notice  (e). 

The  principle  of  the  English  law  in  fact  is,  as  we  have 

(i)  2  Emerigon,  212.  See,  however,  ante,  §  1097a. 

(«)  In  2  Burr.  694.  («)    See    cases    cited  in    Euys  v. 

{d)  Per  Lord  Mansfield  in  Hamil-  Royal    Exoh.    Ass.    Co.,   [1897]    2 

ton  i,.  Mendes  (1761),  2  Burr.  1212.  Q.  B.  136. 
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Sect.  1099.  already  seen,  "  that  the  nature  of  the  damnification  at  the 
time  of  action  brought  is  the  sole  criterion  of  the  right  to 
recover  as  for  a  total  loss  "  (/). 

Hamilton  1).         1100.  The  following  case  affords  an  illustration   of  this 

Mendes.  .      .    , 

principle : — 

Insurance  was  effected  on  ship  and  goods  on  a  voyage  from 
Virginia  to  London.  The  ship  on  the  voyage  was  captured 
on  the  6th  of  May,  and  recaptured  on  the  23rd ;  on  the  3rd  of 
June  she  was  brought  into  Plymouth.  Twenty  days  after  her 
arrival  in  Plymouth,  the  assured,  who  then  first  heard  both  of 
the  capture  and  recapture,  gave  notice  of  abandonment,  which 
the  underwriters  refused  to  accept.  On  the  19th  of  August 
(before  action  brought)  the  ship  and  cargo  were  brought  into 
the  port  of  London.  The  ship  had  received  no  damage  from 
the  capture,  and  the  cargo  was  delivered  to  the  freighters,  who 
paid  full  freight.  Lord  Mansfield  held  that  upon  the  above 
facts  the  assured  could  not  recover  as  for  a  total  loss  (g) . 
"  The  plaintiff's  demand,"  said  his  Lordship,  "  is  for  an  in- 
demnity. His  action,  then,  must  be  founded  on  the  nature  of 
his  damnification  as  it  really  was  at  the  time  of  action  brought. 
It  is  repugnant  on  a  contract  of  indemnity  to  recover  as  for  a 
total  loss  when  the  final  event  has  determined  that  the  damni- 
fication is  in  truth  an  average  loss  "  {h). 

Even  where         In  this  Case,  it  will  be  observed,  the  assured  was  aware  of 

the  notice  was   ,,,.,  -i        i        i-  ,  n        •        ^ 

warranted  by   the  ship  s  recapture  and  restoration  at  the  time  he  gave  notice 

Btate^?^f  aTts.  °^  abandonment,  so  that  neither  the  supposed  nor  the  real  state 
of  facts  was  such  as  to  justify  the  notice  of  abandonment  at 
the  time  it  was  made  ;  but  even  though  the  supposed  state  of 
facts  was  such  as  to  justify  the  notice  when  given — that  is, 
although  the  assured  had  at  that  time  only  heard  of  the  cap- 
ture and  not  of  the  recapture — yet  the  subsequent  recapture 

(/)  Per  Lord  EUenhorough  in  i  the  law  on  this  point  by  the  Mar. 

M.  &  S.  683.     See,  however,  Lord  Ins.  A.at,' see  ante,  §  1097a. 
Halsbiiry's  limitation  on  this  prin-  (g)  Hamilton  u.  Mendes  (1761),  2 

ciple  in  Sailing  Ship  "Blairmore"  Co.  Burr.  1198. 
V.  Maoredie,  [1898]  App.  Cas.  693  ;  (h)  2  Burr.  1210. 

and  as  to  the  possible  alteration  of 
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and  restoration  of  the  ship  in  a  comparatively  undamaged  Sect.  1100. 
state,  if   before    action   brought,  will   equally  prevent  the 
assured  from  recovering  as  for  a  total  loss  («). 

1101.  The  following  are  the  facts  of  the  case  by  which  this 
point  was  first  established  : — 

Insurance  was  effected  on  ship  and  freight  for  a  homeward  Bainbridge  ». 
voyage  from  Jamaica  to  Liverpool ;  the  ship,  in  the  course  of 
the  voyage,  was  captured  on  the  21st  of  September,  and 
recaptured  on  the  25th.  The  assured  on  the  30th,  having  then 
only  received  intelligence  of  the  capture,  but  not  of  the  recap- 
ture, gave  notice  of  abandonment,  which  the  underwriters  did 
not  accept.  Afterwards,  but  before  action  brought,  the  ship 
was  restored  to  the  possession  of  the  assured  in  an  Irish  port 
to  which  she  had  been  carried  ;  and  after  the  commencement 
of  the  action,  but  before  the  trial,  she  arrived  at  Liverpool  and 
earned  freight.  Neither  ship  nor  goods  were  damaged,  but 
the  salvage  charges  on  the  ship  amounted  to  about  151.  per 
cent,  on  the  sum  insured,  and  on  the  freight  to  about  13/.  per 
cent.  Lord  EUenborough  and  the  Court  of  King's  Bench, 
upon  this  state  of  facts  and  on  the  principle  above  stated, 
unanimously  held  that  the  assured  could  only  recover  for  an 
average  loss  (k) . 

1102.  Subsequently  the  Courts,  notwithstanding  the  doubts  Or  by  the  real 
of  Lord  Eldon  in  Smith  v.  Robertson  (/),  gaTe  a  still  further 
extension  to  the  doctrine,  and  conclusively  established  that 

even  where  the  real  state  of  facts  was  such  as  to  justify  an 
abandonment  at  the  time  of  giving  notice,  yet  subsequent 
restoration  before  action  brought  would  defeat  the  claim  for 
a  total  loss  (m).     In  the  earliest  case,  goods  insured  for  a 

(i)  Bainbridge  v.  Neilson  (1808),  4  M.  &  Ryl.  526  ;  S.  C.  at  N.  P., 

10  East,  329  ;  Parsons  v.  Scott  (1810),  Dans.  &  LI.  240. 

2    Taunt.    362;   Nay  lor    v.   Taylor  (?)  (1814),  2  Dow,  474. 

(1829),  9  B.  &  Cr.  718.     See,  haw-  (m)  Patterson  v.  Ritchie  (1815),  4 

ever,  amte,  §  1097a.  M.  &  S.  393  ;  Brotherston  v.  Barber 

{k)  Bainbridge  v.  Neilson  (1808),  (1816),  5  M.  &  S.  418,  confirmed  in 

10  East,  329 ;  see  also  S.  P.,  Naylor  Naylor  v.  Taylor  (1829),  9  B.  &  Cr. 

V.  Taylor  (1829),  9  B.  &  Or.  718 ;  724 ;  see  also  Ruye  v.  Royal  Exch. 
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Patterson 
Ritchie. 


Sect.  1102.  voyage  from  Liverpool  to  Quebec  were  captured  with  the 
ship  on  the  27th  September,  and  not  recaptured  till  the  27th 
October ;  in  the  interim,  on  the  13th  of  October,  the  assured, 
who  then  first  heard  of  the  capture,  gave  notice  of  abandon- 
ment, which  the  underwriters  refused  to  accept.  Ultimately, 
and  before  action  brought,  the  ship,  with  the  goods  on  board, 
arrived  at  Quebec  and  earned  freight.  The  Court  held,  on 
the  above  principle,  that  the  assured  could  only  recover  for  an 
average  loss,  to  the  extent  of  the  sea- damage  and  salvage 
charges  on  the  goods  (m). 


BfEeot  of 
restoration 
may  be  nulli- 
fied by  the 
condition  of 
the  ship. 


1103.  But  as  capture,  though  primd  facie  a  total  loss,  does 
not  necessarily  amount  thereto,  so  neither  does  recapture  or 
restoration  of  the  ship  before  action  brought  necessarily  pre- 
vent the  loss  from  being  total.  If  the  ship  after  the  recapture 
comes  to  the  hands  of  the  owner,  and  remains  at  the  time  of 
bringing  the  action  in  such  a  state  that,  even  if  no  notice  of 
abandonment  had  been  previously  given,  yet  the  assured 
might  at  that  moment  have  abandoned,  he  may  recover  as 
for  a  total  loss,  notwithstanding  the  existence  of  her  mere 
hull. 

As  far  as  concerns  the  ship,  therefore,  the  question  in  aU 
cases  of  capture  (or  other  forcible  privation),  followed  by 
restoration  before  action  brought,  comes  to  this:  was  the 
state  of  the  ship  after  restoration,  and  at  the  time  of  com- 
mencing the  action,  such  that  the  assured  might  at  that  time 
have  treated  the  case  as  one  of  constructive  total  loss?  If 
so,  then  he  is  entitled,  notwithstanding  such  restoration, 
either  to  follow  up  a  previous  notice  of  abandonment,  or,  if 


Ass.  Co.,  [1897]  2  Q.  B.  135,  inhere 
the  earlier  cases  on  this  subject  are 
all  reviewed  by  ColUns,  J.  But  see 
ante,  }  1097a. 

(«)  Patterson  v.  Ritchie  (181S),  4 
M.  &  S.  393 ;  and  see  the  passage 
from  Lord  Tenterden's  judgment  in 
Naylor  v.  Taylor  (1829),  9  B.  &  Or. 
724,  already  cited,  approving  and 
confirming  the  rule  of  Bainbridge  v. 


NeUeon.  In  Brotherston  v.  Barber, 
Bay  ley,  J.,  seemed  even  to  think  it 
an  open  point  whether  the  assured 
could  recover  as  for  a  total  loss,  "it 
the  loss,  continuing  total  at  time  of 
action  brought,  became  a  partial  loss 
only  at  the  time  of  the  trial."  6 
M.  &  8.  424.  As  to  this,  see  Ruys 
V.  Royal  Exoh.  Corp.,  [1897]  2  Q.  B. 
135. 
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he  hears  of  the  loss  and  restoration  at  one  and  the  same  time,    Sect.  1103. 
then  first  to  give  one,  and  in  either  case  to  recover  as  for  a 
total  loss. 

1104.  The  main  difficulty  has  arisen  in  determining  for  Loss  of  the 
that  purpose  in  what  state  the  restored  ship  must  be.  Lord 
Mansfield,  in  the  decision  of  this  point,  gave  great  weight  to 
a  circumstance  which,  it  is  now  settled,  must  be  altogether 
left  out  of  consideration  in  determining  whether  the  loss  on 
the  ship  is  or  is  not  constructively  total — viz.,  whether,  in 
consequence  of  the  casualty,  there  had  or  had  not  been  a  loss 
of  the  voyage  (o).  That  is  a  phrase  of  very  pertinent  mean- 
ing in  relation  to  wager  policies,  which  were  no  other  than 
wagers  in  the  form  of  policies  on  the  issue  or  success  of  the 
voyage  {p).  In  Pole  v.  Fitzgerald,  a  case  upon  an  interest 
policy,  this  point  was  raised,  and  Willes,  C.  J.,  delivering  the 
judgment  of  the  Court  of  Error,  then  for  the  first  time  laid 
it  down  that  in  all  policies  on  ship  (not  being  wagers)  the 
insurance  is  not  on  the  voyage,  but  on  the  ship  for  the  voyage, 
and  that  in  all  cases  of  loss  under  such  policy  the  question 
never  is,  what  damage  has  the  assured  sustained  by  the 
interruption  of  the  voyage  ? — but,  how  much  damage  is  done 
to  the  ship  ?  This  decision  was  affirmed  in  the  House  of 
Lords  {q),    but    Lord    Mansfield,  notwithstanding,   adhered 

(o)  Cf .  Hamilton  v.  Mendes  (1761),  Comyn,  R.  360  ;  Pond*.  King  (1747), 

2  Burr.  1209.     "  It  does  not  neces-  1  Wils.  191 ;  Dean  v.  Dicker  (1746), 

sarily  foUow  that  because  there  is  a  2    Str.    250  ;    Whitehead  v.   Banoe 

recapture,  therefore  the  loss  ceases  (1749),  1  Park,  Ins.  165.     The  oases 

to  be  total.     If  the  voyage  is  absolutely  of  Assieviedo  v.  Cambridge   (1712), 

lost  or  not   worth   pursuing — if    the  10  Mod.  77,  and  Spencer  v.  Franco, 

salvage    is    very    high — ^if    further  before  Lord  Hardwicke,  1736,  seem 

expense  is  necessary — if  the  insurer  contra;   but   the   former  was  never 

will  not   engage,   in  all   events,  to  decided,  and  the  latter  turned  mainly 

bear  that  expense,  though  it  should  on  another  point.     See  these  oases 

exceed  the  value  or  fail  of  success ;  commented  on  by  Lord  Mansfield,  2 

— under  these  and  many  other  like  Burr.  695. 

circumstances  the  assured  may  dis-  (?)    Pole    v.    Fitzgerald     (1752), 

entangle  himself  and  abandon,  not-  Willes,  641  ;  affirmed  in  the  House 

withstanding    there     has     been    a  of  Lords.     See  S.   C,  Fitzgerald  u. 

recapture."  Pole,  5  Brown,  P.  C.  131. 

{p)  Depaba    v.    Ludlow     (1721), 
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Sect.  1104.  through  a  long  series  of  decisions  to  the  loss  of  the  voyage 
as  a  test  of  the  loss  of  the  ship  (r).-  Through  the  whole  time 
that  he  presided  in  the  King's  Bench,  and  indeed  long  after- 
wards, this  seems  to  have  continued  to  be  the  recognized 
doctrine  of  the  Courts  (s).  One  of  the  first  cases  in  which 
there  was  a  return  to  the  doctrine  of  the  House  of  Lords  in 
Fitzgerald  v.  Pole  was  that  of  Parsons  r.  Scott  {t),  which  came 
before  the  Court  of  Common  Pleas  in  1810  ;  and  four  years 
afterwards  the  case  of  Falkner  v.  Eitchie  was  decided  in  the 
same  way  by  the  Court  of  King's  Bench,  then  presided  over 
by  Lord  Ellenborough  [u) .  From  this  period,  the  law  on  the 
point  may  be  considered  as  settled.  The  loss  of  the  voyage 
has  nothing  to  do  with  the  loss  of  the  ship  {x) . 

The  same  principle  has  received  abundant  judicial  illustra- 
tion, and  may  be  regarded  as  conclusively  established,  in  the 
insurance  law  of  the  United  States  (y) . 

Under  what         1105.  But   although  it  is  thus  established  that   loss  of 
wm"rastora-^^  voyage  has  nothing  to  do  with  loss  of  ship,  it  is  equally 

tion  nullify  a   certain  that  the  mere  restitution  of  the  ship's  hull  before 
notice  01  _  ^  _ 

abandonment?  action  brought  is  not,  per  se,  sufficient  to  defeat  a  notice  of 

abandonment  once  rightfully  made,  and  reduce  a  total  to  an 

average  loss.     "  No  cases  say  that  the  bare  restitution  of  the 

•  hull   of  the  ship  prevents  the  loss  from  being  total "  (2). 

(r)  G0S8  V.  "Withers  (1758),  2  Burr.  (m)  FaUsner  v.  Ritchie  (1814),  2  M. 

683  ;    Hamilton  t>.   Mendes   (1761),  &  S.  290 ;  and  by  Lord  Eldon  in 

iUd.  1198  ;  Millea  v.  Metcher  (1779),  Brown  v.  Smith  (1813),  1  Dow,  P.  0. 

1  Dougl.  231a.  349  ;  by  Lord  Tenterden  in  Doyle  v. 

(«)  See  Cazalet  v.  St.  Barbe(1786),  Dallas  (1831),  1  Mood.  &  Eob.  55. 

1  T.  K.   187,  in  which  BuUer,  J.,  (a)  See  Naylor  ».  Taylor  (1829),  in 

says,    "If    either  the   ship    or    the  Danson  &  LI.,  and  note,  248,  264. 

voyage  be  lost,  that  is  a  total  loss."  (y)  BradHe  v.  Maryland  Ins.  Oo. 

So  again  in  Eotch  v.  Edie  (1795),  (1838),12Peters,S.O.E.400;.Hiirtin 

6  T.  E.  413  [temp.  Lord  Kenyon),  in  v.  Phoenix  Ins.  Oo.  (1806),  1  Wash- 

a  case  of  abandonment  on  detention,  ington,  0.  C.  E.  400  ;  Alexander  v. 

the  same  doctrine  was  held,  viz.,  that  Baltimore  Ins.  Co.  (1808),  4  Cranoh, 

it  was  a  total  loss  on  ship,  because  S.  C.  E.   370  ;  2  Phillips,  Ins.  ss. 

the  voyage  was  lost,  and  the  whole  1521,  1522,  1623. 

adventure  frustrated.  (2)   Lord  Mansfield  in   MiUes  ». 

{t)   Parsons    v.    Scott    (1810),    2  Fletcher  (1779),  1  Dough  232. 
Taunt.  363. 


Chap,  vii.]  on  ship.  1331 

"  The  ship,  after  the  recapture,  must  be  in  esse  in  the  country    Sect.  1105. 
of  the  owner  under  such  circumstances  that  he  may,  if  he 
pleases,   take    possession   of    her,    and    may  reasonably  be 
expected  to  do  so  "  (o). 

A  ship,  insured  from  Liverpool  to  the  African  coast,  was  M'lver  v. 
captured  by  the  French,  who  gave  her  up  in  a  dismantled 
condition  to  the  master  of  a  Portuguese  prize  which  they 
had  previously  taken,  and  at  the  same  time  put  on  board 
of  her  again  part  of  the  original  crew.  The  Portuguese 
captain  bore  up  for  Fayal  (Western  Islands),  and,  on 
arriving  there,  claimed  the  ship  and  what  remained  of 
the  cargo,  as  a  gift  from  the  French  captors.  The 
English  captain  resisted  this  claim  and  the  Prize  Court  of 
Fayal  decided  in  his  favour,  subject  to  an  appeal,  pending 
which,  by  selling  what  remained  of  the  cargo  and  depositing 
the  proceeds  to  abide  the  event  of  the  appeal,  he  obtained 
the  release  of  the  ship  and  arrived  with  her  at  Liverpool 
before  action  brought.  The  ship,  as  she  lay  at  Liverpool, 
was  still  in  an  entirely  dismantled  condition,  but  was  worth 
to  be  sold  as  she  lay  1,300/.  (her  value  in  the  policy  was 
3,000/.).  The  expense  of  bringing  her  from  Fayal  had  been 
221/. ;  the  sum  left  there  to  abide  the  event  of  the  appeal 
was  427/. ;  the  appeal  was  still  pending,  and,  in  the  event  of 
its  being  decided  against  the  assured,  he  would  have  lost  his 
deposit  and  been  condemned  besides  in  damages  to  a  much 
larger  and  indefinite  amount.  Under  these  circumstances 
the  assured,  who  had  given  notice  of  abandonment  on  first 
hearing  of  the  capture  and  before  the  ship's  liberation, 
insisted  on  his  right  to  recover,  in  respect  of  such  notice,  as 
for  a  total  loss ;  and  the  Court  of  King's  Bench  gave  judg- 
ment in  his  favour  {h). 

Lord  EUenborough  said :   "  The  mere  restitution  of  the 
hull  of  the  ship,  if  the  assured  may  eventually  have  to  pay 

(a)  Bayley,  J.,  in  Holds-worth  v.  2  E.   &  E.   100  ;    and  in  Dean  v. 

Wise  (1828),  7  B.  &  Or.  799  ;  after-  Hornby  (1854),  3  E.  &  B.  190. 
wards  per  Lord  Campbell  in  Lozano  {b)  M'lver  v.  Henderson  (1816),  i 

V.  Janson  (1859),  28  L.  J.  Q.  B.  343 ;  M.  &  S.  576. 
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Sect.  1105.  more  for  it  than  it  is  worth,  is  not  a  circumstance  by  which 
the  totality  of  the  loss  is  reducible  to  an  average  one.  If  no 
abandonment  had  been  already  made,  do  not  suflBcient  cir- 
cumstances exist  in  this  case  to  justify  an  original  abandon- 
ment at  the  present  moment  ?  It  appears  to  us  that  there 
existed  at  the  time  of  the  abandonment,  at  the  time  of  action 
brought,  and  that  there  exist  at  the  present  moment,  circum- 
stances fully  sufficient  to  entitle  the  plaintiff  to  recover  as  for 
a  total  loss  "  (c) . 


Brown  v. 
Smith. 

Mutinous 
seizure  by 
crew. 


Holdsworth 
V.  Wise. 


1106.  A  slave  ship  was,  in  the  course  of  her  voyage, 
mutinously  seized  and  run  away  with  by  her  crew,  but 
subsequently  boarded  and  taken  possession  of  by  a  British 
man-of-war  and  brought  into  Barbadoes.  The  government 
agent  there,  in  the  absence  of  the  master  and  without  waiting 
for  orders  from  England,  sold  the  whole  of  the  cargo  and 
stores  that  still  remained  on  board  the  ship,  in  order  to  pay 
the  salvage,  leaving  nothing  but  the  hull  and  rigging.  The 
House  of  Lords  held  that,  under  these  circumstances,  the 
assured  (who,  immediately  on  hearing  these  facts,  had  given 
notice  of  abandonment  and  sent  out  orders  to  sell  the  ship), 
was  entitled  to  recover  as  for  a  total  loss  (d). 

Nothing  is  said  in  this  case  as  to  the  state  of  the  ship,  and 
the  decision  probably  proceeded  on  the  ground  that  there  had 
been  no  restoration  of  the  ship  to  the  country  of  the  owners, 
within  the  terms  of  Bayley,  J.'s,  judgment  in  the  following 
case : — 

A  ship,  insured  from  Belfast  to  ports  of  loading  in  British 


(c)  Lord  EUenborough,  indeed,  in 
the  course  of  his  judgment,  referred 
to  other  considerations,  Which,  as 
pointed  out  in  Dans.  &  LI.  252,  show 
that  his  Lordship  had  not  quite 
"  purified  his  mind  of  the  generali- 
ties" that  he  reprobates  in  Falkner 
V.  Ritchie.  Thus,  in  stating  the 
condition  of  the  ship  at  time  of  ac- 
tion brought,  he  says,  inter  aha, 
"  The  voyage  is  lost,  the  cargo  which 
was  to  be  conveyed  in  the  ship  is 


wholly  gone"  ■  and  in  another  part 
of  his  judgment  he  dwells  on  the 
fact  that  "  the  voyage  was  com- 
pletely lost"  (see  4  M.  &  S.  584, 
585) — circumstances  which  he  had 
previously  admitted  could  have 
nothing  to  do  with  the  loss  of  the 
ship. 

{d)  Brown  v.  Smith  (1813),  1  Dow, 
P.  0.  349.  Lord  Eldon  gave  judg- 
ment. See  Dean  v.  Hornby  (1854), 
3  E.  &  B.  180 ;  23  L.  J.  Q.  B.  129. 
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America,  and  thence  back  to  the  United  Kingdom,  whilst  on  Sect.  1106. 
her  homeward  passage,  received  so  much  damage  from 
tempestuous  gales  that  the  crew  abandoned  her  and  went  on 
board  of  another  vessel.  Immediately  on  receiving  this 
intelligence  the  plaintiff  gave  notice  of  abandonment.  The 
day  after  the  crew  had  left  her,  the  vessel  was  picked  up  at  sea 
by  a  third  vessel,  the  captain  of  which  ultimately  succeeded 
in  bringing  her  into  New  York,  where  she  was  taken  posses- 
sion of  by  the  Eritish  consul,  and  by  his  sanction,  but  without 
any  authority  from  the  assured,  was  repaired  on  bottomry  by 
the  agents  for  Lloyd's  in  that  city.  The  ship,  after  being 
thus  repaired,  was  brought  over  to  Liverpool  before  action 
brought,  but  was  immediately  taken  possession  of  on  behalf 
of  the  lenders  on  bottomry  for  1,200/.,  there  being  besides  an 
additional  charge  of  850/.  on  her  for  the  estimated  cost  of 
repairing  further  damage  received  in  the  Mersey  just  before 
reaching  Liverpool.  The  joint  amount  of  these  two  sums 
exceeded  the  value  in  the  policy.  Under  these  circumstances 
the  Court  held  that  the  loss  which  had  once  been  total  by  the 
desertion  of  the  crew,  and  in  respect  of  which  the  assured  had 
given  due  notice  of  abandonment,  was  not  turned  into  a 
partial  loss  by  the  subsequent  events,  the  effects  of  which 
could  be  of  no  benefit  to  the  assured  (e). 

In  this  case  it  is  important  to  observe  that  the  repairs 
abroad  for  which  his  ship  was  bottomried  had  been  done  by 
strangers,  without  the  authority  of  the  assured.  Had  they 
been  done  by  his  direction,  or  by  the  .  master  acting  as  his 
agent  at  the  foreign  port,  then  the  fact  of  the  ship's  arrival 
would,  as  it  seems,  have  precluded  a  recovery  for  a  total  loss, 
though  the  amount  of  the  bottomry  bond  and  expenses  had 


(«)  Holdsworth  v.  Wise  (1828),  7  given  on  capture,  the  loss  was  held 

B.  &  Or.  794  ;  S.  C,  1  M.  &  Eyl.  673  ;  total,  not-withstanding  ship's  arrival 

see  also  Dean  v.  Hornby  (1854),  3  E.  in  England  and  decree  by  Admiralty 

&  B.   180 ;    23  L.  J.  Q.  B.  129,  a  to  owners.     And   cf.   Shepherd    v. 

case  of  capture,  recapture  and  sale  Henderson  (1881),  7   App.  Oas.   at 

abroad  by  the  prize  master,  in  which  p.  71, 
notice  of  abandonment  having  been 
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Sect.  1106.  together  exceeded  the  worth  of  the  ship  to  her  owners  as 
restored  (/). 

There  must  1107.  It  must,  however,  be  carefully  borne  in  mind  that 

tffW  depriva-  ^^  Order  to  give  the  assured  even  a  prima  facie  right  to  aban- 
tion  in  order  ,jon  in  respect  of  Capture,  seizure,  desertion,  or  other  privation 
notice  of  of  property  or  possession,  whether  forcible  or  not,  there  must 

have  been,  at  some  one  period  of  time  during  the  risk,  a  total 
loss  by  the  complete  and  actual  privation  of  the  owner's  pos- 
session or  control  over  the  ship.  If  the  legal  possession  of  the 
ship  by  the  owner  have  never  been  put  an  end  to  by  the 
casualty  in  respect  of  which  he  abandons,  he  can  never  recover 
as  for  a  total  loss. 

The  ship  "  WiUiam,"  of  New  York,  insured  in  this  country 
for  a  voyage  from  Hull  to  New  York,  met  with  such  tempes- 
tuous weather,  and  became  so  leaky,  that  the  crew,  exhausted 
by  working  the  pumps,  deserted  her  at  sea  as  the  only 
possible  means  of  saving  their  lives,  and  were  taken  on  board 
the  brig  "  Hyder  Ali."  At  the  same  time  eight  men  of  the 
"  Hyder  All's  "  crew  were  allowed  to  board  the  "  William  " 
in  the  hopes  of  ultimately  bringing  her  into  port  and  earning 
salvage.  The  "  Hyder  Ali  "  reached  New  York  iu  safety, 
and  the  owners  of  the  "  William,"  who  resided  there,  imme- 
diately sent  orders  to  their  agents  in  England  to  give  notice 
of  abandonment  to  the  underwriters,  which  was  given  accord- 
ingly, but  not  accepted.  Meanwhile,  only  two  days  after  the 
"  Hyder  All's  "  arrival  at  New  York,  the  "  William  "  was 
brought,  by  the  eight  seamen  who  had  boarded  her,  into 
Newport,  Rhode  Island  (a  harbour  about  two  hundred  mUes 
off),  and  there,  with  the  knowledge  of  her  owners,  who  did 
nothing  to  prevent  the  proceeding,  was  sold  to  pay  the 
salvage,  which  amounted  to  about  two-thirds  of  the  price  she 
sold  for.  The  Court,  on  the  whole  of  the  above  circumstances, 
held  that  the  assured  could  not  insist  on  their  notice  of  aban- 

(/)  Chapman  v.  Benson  (1847),  5      633.     Of.  Rosetto  v.  Gurney  (1861), 
C.  B.  330;  2  H.  L.  Gas.  696;  Fleming      11  C.  B.  at  p.  188. 
V.  Smith  (1848),  1  H.  L.  Oas.  613, 
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donment  and  recover  as  for  a  total  loss.  For,  first,  the  ship  Sect.  1107. 
had  never  efPectually  been  lost  to  the  assured  at  all,  their 
right  of  possession  and  control  over  her  never  having  in  fact 
ceased  ;  for  the  eight  seamen  who  boarded  her  as  salvors  must 
be  regarded  as  their  agents  (g'),  and  they  had  taken  possession 
of  her  directly  she  was  left  by  the  original  crew.  Secondly, 
the  ship  was  restored  to  her  owners,  after  notice  of  abandon- 
ment, under  such  circumstances  that  they  might  have  had 
possession  of  her  again  if  they  pleased,  and  might  reasonably 
have  been  expected  to  take  it ;  and  they  could  not  entitle 
themselves  to  recover  as  for  a  total  loss  by  permitting  the 
salvors  to  have  recourse  to  a  sale  which,  not  being  necessary, 
was  not  justifiable  {h). 

On  the  other  hand,  in  Lozano  v.  Janson,  the  ship  while  on  Lozano  v. 

JauBon. 

the  coast  of  Africa  was  seized  by  a  British  cruiser,  carried  to 
St.  Helena,  and  there  condemned  by  the  Yioe- Admiralty 
Court  for  being  engaged  in  the"  slave  trade.  The  cargo, 
which  was  the  subject  of  insurance,  was  also  condemned, 
unloaded,  and  stored  in  St.  Helena,  to  abide  the  residts  of  an 
appeal  to  the  Privy  Council.  The  taking  was  unlawful,  the 
charge  being  unfounded.  B  ut  the  assured,  who  had  abandoned 
within  proper  time,  were  held  entitled  to  recover,  as  their 
property,  though  in  existence,  never  after  had  been  placed 
"  under  such  circumstances  that  if  they  pleased  they  might 
have  had  possession,  and  might  reasonably  have  been  expected 
to  take  possession  of  it "  («'). 

1108.  Subject  to  the  same  limitations,  there  can  be  no  doubt  Arrest, 
that  arrest,  detention,  or  embargo  of  the  ship,  whether  by  a  or  embargo, 
hostile  or  friendly  government,  gives  a  prima  facie  right  of 
abandonment  in  all  cases  where  there  is  an  apparent  proba- 
bility that  the  owner's  loss  of  the  free  use  and  disposal  of  his 

{g)  It  is  doubtful,  however,  whe-  (A)  Thorneley  v.  Hebaou  (1819),  2 

ther  this    ground   for  the  decision  B.  &  Aid.  513. 

could  be  now  supported.   SeeAitohi-  (i)  Lozano  v.  Janson  (1859),  2  E. 

son  V.  liOhre  (1879),  4  App.  Cas.  755.  &  E.  100 ;  28  L.  J.  Q.  B.  337 
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Sect.  1108.    ship,  once  total,  by  the  arrest  or  emhargo,  may  he  of  long  or, 

at  all  events,  of  very  uncertain  continuance  (k) . 
Rotoh  V.  Edie.      Thus,  where  the  ships  of  an  American  merchant,  resident 
at  time  of  action  brought  in  this  country,  had  been  seized  and. 
detained  by  the  French  government  in  their  port  of  loading, 
it  was  held  that  under,  a  policy,  at  and  from  such  port,  he 
might  recover  as  for  a  total  loss,  upon  due  notice  of  abandon- 
ment, more  especially  as  it  appeared  that  the  ships,  at  the 
time  of  action  brought,  were  still  detained  and  had  then  been 
so  for  three  years  [l). 
If  the  arrest         Of  course,  if  the  arrest  creates  only  a  temporary  obstruction 
very  short        of  the  voyage  without  giving  rise  to  any  permanent  loss  of 
diiration,^t^i8  control  over  the  ship,  it  cannot  give  any  right  to  abandon, 
abandonment.  Thus  where,  on  the  occasion  of   a  famine  at  Corfu,  some 
Venetian  cruisers,  meeting  at  sea  a  Genoese  ship  laden  with 
corn,   carried    her  into   Corfu,   and   after  taking   out   and 
paying  for  the  com  let  the  ship  go  free,  this  was  decided  in 
the  Rota  Court  of  Grenoa  to  give  no  ground  of  abandonment 
to  the  assured  on  ship(m).     So  where  a  British  ship  was 
detained  eleven  days  by  a  British  man-of-war,  to  prevent  her 
proceeding  to  a  port  where  an  embargo  was  laid  on  all 
British  vessels,  it  was  held  that  the  assured  on  ship  could  not 
abandon  on  this  ground  («). 

Foreign  law.  1109.  In  France  the  assured  is  allowed  to  give  notice  of 
abandonment  immediately  after  capture ;  but  in  case  of 
detention  by  arrest  or  embargo  he  is  obliged  to  wait  before 
doing  so  for  different  periods  fixed  by  the  387th  Article  of 
the  Code  de  Commerce.  By  the  German  Code  (o)  periods 
of  six,  nine  and  twelve  months  are  fixed,  after  which  aban- 


(A)  According  to  the  Mar.  Ins. 
Act,  B.  60,  sub-B.  2  (i),  ante,  §  1041, 
there  is  a  construotiye  total  loss 
where  ..."  it  is  unlikely ' '  that 
the  assured  "can  recover  the  ship." 
The  words  "within  a  reasonable 
time ' '  should  probably  be  implied. 

(0  Rotoh  V.  Edie  (1795),  6  T.  R, 


413. 

(m)  Roocus,  No.  60,  cited  1  Eme- 
rigon,  u.  xii.  s.  30,  p.  527 ;  and  see 
Boulay-Paty,  Com.  vol.  ii.  p.  219. 

(«)  Foster  v.  Christie  (1809),  11 
East,  206. 

(o)  Arts.  866,  868. 
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donment  may  be  made  ;  but  notice  of  abandonment  must  be   Sect.  1109. 
given  before  the  expiration  of  the  respective  periods.     The 
Italian  Code  has  similar  regulations  {p).     In  this  country  no 
such  period  is  fixed. 

To  avoid  any  question  as  to  when  notice  should  be  given,  ^^^^^  »■ 
and  to  avoid  the  expense  of  litigation  whilst  the  intelligence  Soot.  Mar. 
is  uncertain  or  the  loss  transitory,  seems  to  have  been  the 
intention  of  the  parties  to  the  policy  in  the  following  case. 
A  Prussian  ship  from  Riga  to  London,  whilst  war  was  immi- 
nent between  Denmark  and  the  Grerman  powers,  was  insured 
against  capture,  seizure,  or  detention,  or  the  consequences 
thereof — "  to  pay  a  total  loss  thirty  days  after  receipt  of 
official  news  of  the  embargo  or  capture  without  waiting  for 
condemnation."  She  was  forced  into  Blsinore  for  repairs, 
and  whilst  there  the  Danish  government  laid  an  embargo  on 
Prussian  shipping  on  the  3rd  of  February.  On  the  4th 
"  official  news "  of  the  facts  reached  London,  so  that  the 
thirty  days  expired  on  the  6th  of  March.  Notice  of  aban- 
donment was  given  on  the  5th  of  February.  On  the  13th  of 
March  the  embargo  was  raised  and  the  ship  restored. 
It  was  held,  though  no  action  had  been  brought  before 
13th  of  March,  that  the  insurer  had  expressly  bound  himself 
to  pay  on  the  expiration  of  the  thirty  days  if  the  ship  were 
not  then  restored  (j). 

1110.  In  some  of  these  cases  of  capture,  seizure,  and  arrest.  Effect  of  re- 
a  question  has  been  raised  as  to  the  effect  of  a  repurchase  of  ^^  by^  the 
the  ship  by  the  master,  upon  the  right  of  the  assured  to  recover  ™aster. 
as  for  a  total  loss.     And  the  doctrine  here  appears  to  be  that 
where  the  property  in  the  ship  has  never  been  devested  out 
of  the  owners  by  lawful  condemnation  (r),  and  the  ship,  after 

[p)  Di  Commeroio,  arts.  485,  486.  would  not  te  affected  by  any  re- 

(q)  Fowler  *.  English  and  Scottisli  purchase  by  the  master.     Notice  of 

Mar.  Ins.  Co.  (1866),  18  C.  B.  N.  S.  abandonment   would,   therefore,   be 

919 ;  34  L.  J.  0.  P.  263.  unnecessary.       See     ante,     §     1061. 

[r)  Where  there  has  been  a  lawful  Mr.  •  Maclachlan,  however   (6th   ed. 

condemnation  it  appears  that  there  p.    1043),    seems    to    have   taken   a 

would  be  an  actual  total  loss,  which  different  view. 
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M'Maeters  v. 
Sohoolbred. 


Sect.  1110.  'being  legally  repurchased  by  the  master  acting  bond  fide  and 
justifiably  for  their  benefit,  is  brought  back  to  this  country 
under  such  circumstances  that  the  owners  may  if  they  please 
take  possession  of  her  on  payment  of  the  amount  of  repur- 
chase money,  and  of  any  sums  that  may  have  been  expended 
abroad  in  repairing  her,  they  cannot,  by  refusing  to  do  so, 
entitle  themselves  to  recover  as  for  a  total  loss — at  all  events, 
in  cases  where  they  have  given  no  notice  of  abandonment, 
nor  even,  as  it  should  seem,  where  they  have. 

Thus  where  a  ship,  after  condemnation  by  a  French  consul 
in  a  neutral  port  (which,  being  illegal,  effected  no  change  in 
the  property),  was  lawfully  repurchased  by  the  master  on 
account  of  the  owners,  and,  after  being  repaired  abroad, 
brought  back  by  him  to  this  country  before  the  commence- 
ment of  the  action.  Lord  Kenyon  held  that  the  plaintiff,  who 
refused  to  pay  the  amount  of  the  repurchase  money  and  the 
costs  of  the  repairs  abroad,  could  not  thereby  entitle  himself 
to  recover  a  total  loss — at  all  events,  as  he  had  given  no  notice 
of  abandonment — but  that  he  had  only  a  right  to  recover  an 
average  loss  to  the  amount  of  the  sum  spent  in  the  repairs 
and  repurchase  (s).  The  same  decision  was  given  in  a  case 
where  the  master,  acting  for  the  benefit  of  his  owners,  had 
repurchased  and  repaired  a  ship  which  had  been  seized 
in  Pillau  (her  port  of  discharge)  by  the  Prussian  govern- 
ment, under  the  Berlin  decree,  and  there  put  up  to  sale 
at  public  auction.  The  master  in  this  case,  after  repairing, 
had  navigated  the  ship  safely  home,  where  the  owners  might 
have  had  her  on  paying  the  amount  of  a  bottomry  bond 
which  the  master  had  given  for  the  money  with  which  he  had 
repurchased  her ;  but  they,  declining  to  interfere,  allowed  her 
to  be  sold  to  satisfy  the  bond,  and  then,  without  having  given 
notice  of  abandonment,  claimed  a  total  loss.  The  Court,  how- 
ever, said  that,  as  in  this  case  there  had  been  an  unlicensed 
seizure,  whereby  the  property  in  the  vessel  remained  un- 
changed, the  repurchase  by  the  master  must  be  considered  as 


Wilson  V. 
Forster. 


(»)  M'Masters  v,  Solioolbred  (1795),  1  Esp.  237. 
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a  salvage  expenditure  on  account  of  his  owners,  and  that  the  Sect.  1110. 
latter  were  therefore  not  entitled  to  recover  for  a  total  loss, 
but  merely  for  the  amount  of  the  expenses  incurred  in  the 
repurchase  and  repairs  (t) . 

Several  cases  have  been  decided  in  the  United  States  as  to  Doctrine  in 

,  „  „  1  .    ,  ^^^  United 

the  eliect  ot  such  repurchase  on  the  rights  of  the  parties,  States. 
where  notice  of  abandonment  has  been  given  before  the  sale 
in  fact  took  place  ;  the  result  of  those  authorities  appears  to 
be,  that  the  master  in  repurchasing  is  to  be  regarded  as  the 
agent  of  the  owners  before  notice  of  abandonment,  and  after 
it  as  the  agent  of  the  underwriters  (u) . 

1111.  Where  the  ship  is  totally  wrecked  in  the  course  of  ^*^?^°*.™" 
>■  •'  ^       ^  nangabiiity : 

the  voyage — i.e.,  completely  broken  up  by  the  perils  insured 
against,  so  that  her  hull  is  dismembered  and  her  planks  and 
timbers  scattered  on  the  sea — this,  as  we  have  already  seen, 
gives  the  assured  a  right  to  recover  as  for  a  total  loss  without 
notice  of  abandonment,  and  d  fortiori  would  entitle  him  so 
to  recover  where  notice  of  abandonment  has  actually  been 
given.      The  case  is  the   same  where,  although  the  ship's  Where  the 

BliiT)  is 

timbers  hold  together  so  that  she  retains  the  shape  of  her  hull,  wrecked  in 
she  is  yet  so  shattered  as  to  be  reduced  to  a  mere  mass  of  reduce'd°to  a 
materials,  or  "  congeries  of  planks,"  so  that  she  would  require  merecongenes 

Ox  pXEinKiS)  3,TL 

reconstruction  rather  than  repair  to  make  her  a  sea-going  absolute  total 
ship  again  («). 

There  are,  however,  other  cases :  a  ship  may  be  stranded  Where 

'  '  J.  ./  wrecked  or 

or  driven  ashore  without  this   extreme  amount  of  absolute  strandedwith- 
disability  being  at  once  produced,  and  yet  under  circum-  disability, 
stances  which  make  the   chances   of  her  being  ultimately  constructive 
extricated  from  the  peril   at  all  exceedingly  precarious,  or  total  loss. 

(i)  Wilson    V.   Forster    (1815),    6  Allen  v.  Sugrue  (1828),  8  B.  &  Or. 

Taunt.  25;   1  Marsh.  R.  425.     The  661;  3M.  &Eyl.  9.     The  law  is  the 

latter  report  is  the  better :  the  effect  same    in    Prance  :    i    Boulay-Paty, 

of  the  decision  appears  to  be  as  above  Droit  Mar.  p.  231.     By  art.  369  of 

stated.  the  Code  de  Commerce,  abandonment 

(«)  See  2  Phillips,  Ins.  ss.  1580,  of  the  subject-matter  insured  may  be 

1591.  made  in  case  of  damage  amounting 

(x)  Cambridge  v.  Anderton  (1824),  to  three-fourths  of  its  value.     As  to 

2  B.  &  Cr.  691 ;  4  Dowl.  &  Eyl.  203  ;  the  American  rule,  see  infra,  ^  1117, 

4b3 
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Sect.  1111.  the  probable  expense  of  so  extricating  and  repairing  her  as  to 
be  able  to  keep  the  sea,  as  a  ship,  greater  than  would  be 
justified  by  her  estimated  value  when  repaired.  The  pro- 
visions of  the  Marine  Insurance  Act  applicable  to  such 
circumstances  provide  that  there  is  a  constructive  total  loss 
"  where  the  subject-matter  insured  is  reasonably  abandoned 
on  account  of  its  actual  total  loss  appearing  to  be  unavoidable, . 
or  because  it  could  not  be  preserved  from  actual  total  loss 
without  an  expenditure  which  would  exceed  its  value  when 
the  expenditure  had  been  incurred"  {y),  and  (in  the  case  of 
damage  to  a  ship)  "  where  she  is  so  damaged  by  a  peril 
insured  against  that  the  cost  of  repairing  the  damage  would 
exceed  the  value  of  the  ship  when  repaired"  (is). 

1112.  Considerable  difficulty  has  been  experienced  in  dis- 
covering a  practical  test  by  which  to  ascertain  when  the 
assured  'on  ship  in  such  cases  shall  be  entitled  to  recover  as 
for  a  constructive  total  loss.  The  point,  however,  in  our  own 
law  was  considered  by  Arnould  {a)  as  fixed  with  tolerable 
certainty  by  a  long  course  of  judicial  decisions,  the  result  of 
which  he  expressed  as  follows  : — 

First ;  if,  by  the  perils  of  the  seas,  the  ship  be  so  damaged 
as  to  be  incapable  of  proceeding  on  her  voyage  or  keeping 
the  sea  without  repairs,  at  a  place  where  such  repairs  cannot 
be  procured — either  from  want  of  materials  or  from  the 
master's  total  inability,  after  using  his  best  exertions,  to 
obtain  either  money  or  credit  for  the  purpose  of  raising  funds 
to  repair — that  is  a  case  of  constructive  total  loss  on  ship. 

Secondly ;  the  case  is  the  same  when  the  ship,  by  the  like 
perils,  is  driven  ashore,  or  otherwise  placed  in  a  position  of 
imminent  hazard,  and  by  reason  of  the  casualty  reduced  to 
such  a  state  of  innavigability  that  a  prudent  owner,  if 
uninsxired  and  on  the  spot,  would,  in  the  exercise  of  the  best 
and  soundest  judgment  that  could  be  formed  under  the  cir- 


Prinoiples  of 
constructive 
total  loss  in 
such  cases. 


(y)  Sect.    60,   sub-sect.   (1),   ante, 
§  1091. 


{«)  Sect.  60,  sub- sect.  (2)  (ii),  ante, 
§  1091. 

(a)  2nd  ed   p.  1089. 
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bumstances,  rather  sell  her  as  she  lay  than  attempt  to  repair   Sect.  H12. 
her — either  because  there  is  no  reasonable  probability  of  her 
ever  being  delivered  from  the  peril  at  all  or  because  the 
expense  of  repairing  her,  so  as  to  be  capable  of  keeping  the 
sea  as  a  ship  again,  would  exceed  her  value  when  repaired. 


1113.  In  many  of  the  old  cases,  the  question  as  to  the  right  Old  rule  as  to 
of  the  assured  on  ship,  in  respect  of  such  casualties,  to  recover  by  master^  ^ 
as  for  a  total  loss  will  be  found  to  have  arisen  after  the 
exercise  by  the  master  of  the  power  which  the  law  gave  him 
in  cases  of  extreme  emergency  to  sell  or  otherwise  dispose  of 
the  ship,  for  the  benefit  of  all  concerned.  In  such  eases  this 
question  was  very  generally  made  to  turn  on  the  point 
whether  the  sale  by  the  master  was  or  was  not  justified  by 
the  urgent  necessity  of  the  case,  it  being  considered  that, 
wherever  the  circumstances  were  such  as  to  justify  the  master 
in  selling,  there  was  a  total  loss  in  respect  of  which  the 
assured  might  recover  from  his  underwriters. 

It  is  hardly  necessary  to  enter  into  an  elaborate  discussion 
as  to  whether  this  view  of  the  law  was  strictly  accurate.  In 
the  twentieth  century,  owing  to  the  perfection  of  the  tele- 
graph system,  circumstances  will  rarely  arise  such  as  to  justify 
a  sale  by  the  master  without  instructions  from  those  directly 
interested.  And  while  considering  the  old  cases,  it  must  be 
remembered  that  a  total  loss  was  never  constituted  by  the 
mere  fact  of  sale,  but  by  the  state  to  which  the  ship  was 
reduced  prior  to  the  sale  by  perils  insured  against  (b) .     In 

(b)  "  There  is  no  suoli  head  of  implying  that  a  vessel  after  sale 
insurance  law  as  loss  by  sale  "  :  per  may  still  be  only  a  constructive  total 
Bayley,  J.,  in  Gardner  v.  Salvador  loss.  If,  however,  it  be  true  to  say 
(1831),  1  Mood.  &  Rob.  117;  or,  as  that  a  constructive  total  loss  is  a 
Phillips  expressed  it :  "The  assured  total  loss  which  requires  notice  of 
abandons  not  because  the  sale  has  abandonment,  then,  inasmuch  as 
given  the  right,  but  because  the  notice  of  abandonment  is  never  re- 
events  which  induced  the  sale  had  quisite  where  nothing  can  pass 
occasioned  a  total  loss."  Ins.  s.  1571.  thereby  to  the  underwriter  (see  Mar. 
Amould,  in  the  corresponding  pas-  Ins.  Act,  h.  62,  sub-s.  (7),  ante, 
sage  (ind  ed.  p.  1090),  and  indeed  §  1091),  it  cannot  be  correct  to  con- 
elsewhere  in  his  chapter  on  con-  sider  the  loss  after  sale  as  construc- 
struotive  total  loss,   uses   language  tive  merely. 
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Sect.  1113.  reality  the  utmost  efEect  of  a  sale,  according  to  these  principles, 
was  probably  nothing  more  than  to  convert  what  prior  to  the 
sale  was  a  constructive  total  loss  into  an  absolute  total  loss, 
so  as  to  relieve  the  assured  from  the  necessity  of  giving  notice 
of  abandonment. 


Wiere  sale 
necessitated 
by  want  of 
men  or 
materials  for 
repairing. 


1114.  Bearing  these  principles  in  mind,  we  proceed  to  refer 
shortly  to  the  authorities  as  to  the  right  of  the  assured  to 
recover  as  for  a  total  loss  in  respect  of  the  innavigability  of 
the  ship,  under  Arnould's  two  headings.  As  regards  cases 
falling  under  the  first  heading,  Valin  says,  "  that  the  assured 
on  ship  has  a  clear  right  to  abandon  if,  in  the  place  where 
the  ship  goes  ashore,  or  in  its  neighbourhood,  there  are 
neither  materials  nor  workmen  for  the  repairs  "  :  "  the  same 
right,"  he  says,  "  also  attaches  where,  though  materials  and 
workmen  can  be  found,  yet  the  master  has  no  means  of 
raising  funds  to  pay  for  the  repairs  "  (c). 

"  If  the  master,"  says  Tindal,  G.  J.,  "  has  no  means  of 
getting  the  repairs  done  in  the  place  where  the  injury  occm-s, 
or  if,  being  in  a  place  where  they  might  be  done,  he  has  no 
money  in  his  possession  and  is  not  able  to  raise  any,  then  he 
is  justified  in  selling,  as  the  best  thing  that  can  be  done"  {d) ; 
and  the  learned  Judge  intimated  that  under  such  circumstances 
there  would  be  a  total  loss. 


1115.  It  may  be  doubted  whether  a  real  physical  unpro- 
curability  of  either  men  or  materials  is  in  practice  ever 
likely  to  arise  in  the  future  [e).  Commercially  speakiag, 
however,  men  and  materials  would  be  considered  to  be  un- 
procurable, when  the  cost  of  procuring  them  would  be  out  of 


(e)  2  Valin,  Ord.  Mar.  345—347 ; 
Pothier,  No.  120,  pp.  181—185,  ed. 
1810 ;  4  Bonlay-Paty,  Droit  Mar. 
278. 

{cC)  In  Somes  v.  Sugrue,  4  C.  &  P. 
at  p.  283. 

{e)  A  physical  impossibility  of  re- 
pairing might,  however,  arise  owing 


to  the  absence  of  a  proper  dry  dock 
or  repairing  yard.  In  this  case  there 
would  be,  according  to  Willes,  J.,  an 
actual  and  not  merely  a  constructive 
total  loss.  See  Barker  v.  Janson 
(1868),  L.  E.  3  C.  P.  at  p.  305.  So, 
too,  Lowndes,  Mar.  Ins.  s.  134. 
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all  proportion  to  the  advantage  to  be  gained  thereby.     To   Sect.  1115. 

such  a  case  the  dicta  we  have  cited  may  yet,  perhaps,  some 

day  be  practically  applied.     A  vessel  so  conditioned  and  so 

circumstanced  would  appear  to  be  as  much  a  total  loss  for  all 

useful  purposes  as  if  she  were  a  wreck.      And,  this  result 

having  been  brought  about  by  sea-perils,  her  owners  could 

recover  from  their  underwriters  accordingly  (/). 

It  is  likewise  doubtful  whether  cases  are  likely  to  occur  in  Where  sale 
future,  where  impossibility  of  repairing  arises  merely  from  of  funds  or 
the  inability  of  the  master  to  obtain  funds  or  credit.     In  ^  effect"  ^^ 
the  twentieth  century  most,  if  not  all,  places  of  sufficient  repairs, 
importance   to  contain   supplies  of   men  and   materials   for 
repairing  will    be   in   telegraphic   communication  with   the 
ship's  home  port,  whence  instructions  and  credit  can  usually 
be  obtained.     And  even  if  such  a  case  were  now  to  occur,  it 
would  be  at  least  possible  to  contend   that  the  total  loss 
would  not  be  due  to  any  peril  insured  against,  but  to  the 
impecuniosity  or  want  of  credit  of  the  master  {g),  which  is  not 
a  risk  covered  by  insurance.  And  even  if  the  master  were  to  sell 
the  vessel  as  the  best  course  to  adopt  under  the  circumstances, 
it  must  be  remembered  that  such  a  sale  might  be  justifiable 
as  between  him  and  his  employers,  but  would  not  necessarily 
have   any   effect   as   against    the   underwriters.      We  have 
already  seen  that  there  is  no  such  thing  in  insurance  law  as 
a  loss  by  sale.    In  order  to  recover  for  a  total  loss,  the  owners 
would  have  to  show  that  the  vessel  was,  prior  to  the  sale, 
a  constructive  total  loss. 

1116.  On  the  whole,  however,  it  appears  that  Arnould  was  where  great 
probably  correct  in   coming   to  the   conclusion  that,  under  tefore  funds 


obtainable. 


(/)  Cf.   Moss  V.  Smith  (1850),  9  C.  &  P.  276. 
0.   B.    at  p.    102,   per    Maule,    J. ;  (^)  Some  authority  for  this  view 

Barker  v.  Janson,  uH  supra.     Seeus,  may  perhaps  be  derived  from  the 

however,  where  there  is  not  an  im-  oases  of  Tauner  v.  Bennett  (1825), 

possibility  but  a   mere  difficulty  in  Ey.   &  Mood.   182  ;    and  PoweU  v. 

procuring  what  is  requisite,  or  where  Gudgeon  (1816),  5  M.  &  S.  431.    See 

mere  expense  is  the  only  hindrance.  also  Sarguy  v.  Hobsou  (1823),  3  D. 

Fumeaux  v.  Bradley  (1780),  1  'Park,  &  R.  192  ;  (Exch.  Oh.),  4  Biag.  131. 
Ins.  363;  'Somes  v.  Sugrue  (1831),  4 
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Sect.  1116.  certain  circumstances,  a  loss  which  would  otherwise  have 
been  partial  only,  might,  owing  to  the  impossibility  of  obtain- 
ing funds  or  credit  for  repairs,  be  converted  into  a  total  loss. 
It  is  conceived,  however,  that  the  position  could  only  arise 
where  a  vessel,  having  been  rendered  innavigable  by  perils  of 
the  sea,  was  in  danger  of  becoming  a  total  loss,  and  where 
the  captain  was  not  able  to  raise  funds  for  repairs  suiBeient 
to  prevent  this  happening,  and  it  would  take  so  long  to  obtain 
funds  from  his  owners,  or  in  any  other  practical  way,  as  to 
expose  the  vessel  to  considerable  risk  of  total  destruction  in 
the  meanwhile. 

Arnould's  opinion  seems  to  be  borne  out  not  only  by  the 
eminent  foreign  text  writers  whom  we  have  already  cited,  but 
also  by  certain  English  authorities,  the  clearest  of  which  is, 
perhaps,  the  direction  of  Tindal,  0.  J.,  to  the  jury  in  the 
case  of  Somes  v.  Sugrue  [h).  The  case  of  Read  v.  Bonham  («) 
is  to  the  same  effect,  and  the  judgment  of  the  Privy  Council 
in  Cobequid  v.  Barteaux  quotes  a  passage  from  Arnould  con- 
taining his  view  on  this  point  with  general  approval  {k). 

In  the  United  States  the  law  has  been  undoubtedly  estab- 
lished in  accordance  with  Arnould's  view  (1).  It  is  well, 
however,  to  observe  that  there  are  many  respects  in  which  the 
American  law  as  to  constructive  total  loss  of  ship  clearly 
differs  from  that  of  this  country.  The  doctrine  of  "  loss  of 
voyage,"  in  particular,  has  obviously  entered  into  some  at 
least  of  the  American  decisions  on  this  point,  but  that 
doctrine,  as  we  have  seen,  is  not  accepted  here. 

Where  there         1117.  To  deal  with  cases  under  Arnould's  second  heading, 

1  a  Tin  r^aa o/in  _  ^ 


18  no  reason 


{h)  (1831),  4  C.  &  P.  276,  cited  (/c)  (1873),  L.  E.  6  P.  C.  at  p.  324. 

ante,  a.  1114.  SeealsoTheFanuyandElmira(1809), 

(i)  (1821),  3  Brod.  &  B.  147.     See  1  Edw.  117,  per  Lord  Stowell. 

especially,  per  Park,  J.:  "A  case  (?)  2  Parsons  (1868),  p.  127;    2 

of  stronger  necessity  to  justify  the  Phillips,  s.  1537 ;  Ruokman  v.  Mer- 

sale  of  a  ship  has  seldom  been  made  chants'  LouisvUle  Ins.  Co.  (1856),  S 

out.     The  captain  could  not  procure  Duer,  342  ;    American  Ins.   Oo.  v. 

money  for  repairs,  and  it  was  not  to  Ogden  (1836),  15  Wend.  532— both 

be  expected  he  should  let  the  ship  decisions  of  the  Supreme  Court  of 

rot."  New  York. 
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it  was  established  by  the  earlier  cases  that  where  the  ship,  by    Sect.  1117. 

the  perils   insured  against,  is  reduced  to   such  a   state   of  able  hope  of 

innavigability  that  a  prudent  owner,  if  on  the  spot  and  un-  the^Mp  at 

insured,  in  the  exercise  of  the  best  and  soundest  iudgment  ^,  or  where 

_  .  the  estimated 

that  could  be  formed  under  the  circumstances,  and  acting  for  cost  of  repairs 

the  benefit  of  all  concerned,  would  rather  sell  her  as  she  lies  tj^g  ship's 

than  attempt  to  extricate  or  repair  her — either  because  there  is  ™^"?  ^^^h 

no  reasonable  chance  of  ever  extricating  her  from  the  peril  at  master  -will  be 

justified  in 

all,  or  because  the  cost  of  repairing  her  so  as  to  make  her  a  selling,  and 

■1,1.  .  IT  ,1  1  1  -J   the  assured 

navigable  ship  again  would  exceed  her  vaJjie  when  repaired  j^ay  recover 

— this  amounts  to  a  case  of  urgent   necessity  such   as    to  asjoratotal 

justify  the  master  in  selling,  and  to  a  case  of  total  loss  so 

as  to  entitle  the  assured  to  recover  the  whole  amount  of  the 

insurance.     Such  is  the  doctrine  derivable  from  the  English 

oases  (m). 

The  same  doctrine  was  established  in  the  United  States, 
and  was  thus  expressed  by  Story,  J. :  "If  the  circumstances 
were  such  that  an  owner,  of  reasonable  prudence  and  dis- 
cretion, acting  upon  the  pressure  of  the  occasion,  would  have 
directed  the  sale,  from  a  firm  opinion  that  the  vessel  could 
not  be  delivered  from  the  peril  at  all,  or  not  without  the 
hazard  of  an  expense  utterly  disproportionate  to  her  real 
value,  then  the  sale  by  the  master  is  justifiable  "  (n) . 

The   great   difEerenee  between  the   doctrine  in  the   two  Difference  in 
countries  is  this :  that  in  America  it  is  a  constructive  total  states?^  ^ 
loss  whenever  the  cost  of  repairs  exceeds  one-half  the  repaired 
value ;  here  it  is  only  so  when  such  cost  exceeds  the  full 
repaired  value  (o). 

(m)  See  the  dicta  of  Tindal,  C.  J.,  But  since  Rankin  v.  Potter  it  has 

in  Somes  v.  Sugrue  (1830),  4  C.  &  P.  been  clear  that  where  there  has  been 

276,  and  of  Lord  Tenterden,  1  Mood.  a  sale  no  notice  is  necessary,  and  see 

&  Rob.  54,  and  the  Mar.  Ins  Act,  Mar.  Ins.  Act,  s.  62,  sub-s.  7,  ante, 

a.  60,  sub-s.  (2)    (ii),  ante,    J    1091.  §  1091.      In  this  and  other  similar 

Amould  (2nd  ed.  p.  1095)  considered  passages,    Arnould's   language    has 

that  even  where  a  justifiable  sale  had  consequently  been  altered, 

taken  place,  the  case  was  one  of  con-  («)  Per  Story,   J.,  in  The  Sarah 

struotive  and  not  absolute  total  loss,  Ann  (1835),   2  Sumner,   215  ;  cited 

so  as  to  make  a  notice  of  abandon-  2  Phillips,  o.  1583. 

ment  necessary  in  order  to  recover.  (o)  This    distinction    appears    to 
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Sect.  1117.  In  considering  the  decided  cases,  it  will  be  found  that  in 
some,  especially  of  the  earlier  decisions,  the  hopelessness  of 
being  able  to  extricate  the  ship  from  the  peril  at  all  has  been 
the  main  ground  on  which  the  Courts  seem  to  have  relied, 
as  justifying  the  sale  and  making  the  loss  total ;  in  others, 
and  this  applies  generally  to  the  later  authorities,  the  prin- 
cipal test  has  been  the  cost  of  repairing  the  ship  as  compared 
with  her  estimated  worth  when  repaired ;  in  others,  again, 
the  two  considerations  have  been  blended  together. 


General  doc- 
trine of  the 
right  of  the 
master  to  sell 
the  ship,  as 
stated  by 
Parke,  B.,  in 
Hunter  v. 
Parker. 


1118.  With  regard  to  the  general  right  to  sell  the  ship,  as 
between  the  master  and  owner,  the  doctrine  according  to 
English  law  was  nowhere  stated  with  greater  precision  and 
accuracy  than  by  Parke,  B.,  in  the  ease  of  Hunter  v.  Parker, 
viz. :  "  That  the  master  has,  by  virtue  of  his  authority,  not 
merely  those  powers  which  are  necessary  for  the  navigation 
of  the  ship  and  the  conduct  of  the  adventure  to  a  safe 
termination,  but  also  a  power,  when  suoh  termination  becomes 
hopeless  and  no  prospect  remains  of  bringing  the  vessel  home, 


have  been  established  in  America 
for  100  years  at  least.  See  Fuller  v. 
M'CaU  (1795),  1  Teates,  464  ;'  Gardi- 
ner V.  Smith  (1799),  1  Johns.  142; 
Maoardier  v.  Chesapeake  Ins.  Co. 
(1814),  8  Cranoh,  39.  Mr.'  Carver, 
in  a  paper  read  in  September,  1899, 
at  the  Eighteenth  Conference  of  the 
International  Law  Association  at 
Buflalo,  U.  S.  A.  (see  Report: 
Clowes  &  Sons,  1900),  considers  it  to 
be  due,  to  some  extent  at  least,  to 
Park  on  Insurances,  the  first  edition 
of  which  appeared  in  1786.  See 
7th  ed.  p.  231 ;  8th  ed.  (1842),  vol.  i. 
p.  336.  The  50  per  cent,  rule  applies 
also  in  the  United  States  in  the  case 
of  damaged  goods:  see  Phillips, 
sect.  1608 ;  Weishburn  Manufactur- 
ing Co.  V.  Reliance  Mar.  Ins.  Co. 
(1900),  179  U.  S.  1.  Many  of  the 
Continental  codes  allow  a  total  loss 
where  the  damage  amounts  to  76  per 
cent. ;  this  percentage  is  calculated, 


however,  on  the  ship's  value  before, 
and  not  after  repairs.  Mr.  Carver 
suggests  that  the  doctrine  of  con- 
structive total  loss,  as  distinct  from 
that  of  the  right  of  an  assured  to 
give  notice  of  abandonment,  is  the 
result  of  a  development  of  the  English 
law.  The  older  idea,  on  which  the 
foreign  codes  are  based,  was  that  a 
great  disaster,  which  might  or  might 
not  amount  or  approach  to  a  total 
loss,  entitled  an  assured  to  pass  over 
to  his  insurers  the  whole  risk  and 
difficulty  and  recover  from  them  the 
whole  sum  insured.  And  Mr.  Carver 
points  out  that  even  in  this  country 
Arnonld,  writing  as  late  as  1867  (2nd 
ed.  p.  1066  ;  see  this  edition,  s.  1091), 
did  not  clearly  recognize  the  idea  of 
constructive  total  loss  as  independent 
and  complete  in  itseH.  In  this 
edition,  also,  Amould's  language  to 
a  like  effect  has  been  in  several 
passages  retained. 
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to  do  the  best  for  all  conoerned,  and  therefore  to  dispose  of   Sect.  1118. 
her  for  their  benefit "  {p). 

It  is  only  necessary  here  to  consider  this  principle,  in  so  far 
as  it  is  mixed  up  with  the  question  of  the  right  to  recover  for 
a  total  loss  as  between  the  assured  and  the  underwriters,,  of 
which  in  many  of  the  cases  it  is  made  the  principal  test. 

A  timber-laden  ship  bound  from  Quebec  to  London  Idle  v.  Eoyal 
encountered  such  furious  gales,  and  was  in  consequence  ^^°^-'^^^- 
making  water  so  rapidly  that  the  master  was  forced  to  run 
her  ashore  in  the  St.  Lawrence.  She  took  the  ground  out- 
side a  reef  of  rocks  at  the  entrance  of  Kamouraska  Bay 
in  the  full  tide-way  of  the  river,  so  as  to  be  exposed  to 
the  whole  force  of  the  drift  ice,  which  was  floating  down 
in  large  masses.  The  master  procured  two  surveys  to 
be  made,  and  was  advised  to  sell  her  as  soon  as  possible, 
as  she  was  in  imminent  danger  of  being  carried  away  and 
destroyed  by  the  ice.  Accordingly,  under  the  direction  of 
the  agent  for  the  owners  at  Quebec,  who  was  also  himself  one 
of  the  part  owners  and  attended  the  sale,  the  master  sold  the 
ship  as  she  lay,  together  with  her  rigging,  stores  and  cargo, 
for  about  2,060^.  Contrary  to  all  reasonable  expectation,  the 
ship  survived  the  winter  of  1810,  and  having,  in  the  course 
of  the  next  spring,  been  got  off  by  the  purchaser  at  great 
expense  and  floated  up  to  Quebec,  she  was  repaired  there  at 
a  cost  of  about  550/. ;  and  that  same  season  performed  a 
voyage  to  England,  bringing  over  a  full  cargo  and  earning 
full  freight.  The  plaintifE  in  the  action,  who  had  insured  her 
freight  and  cargo,  and  had  received  information  at  one  and 
the  same  time  of  the  casualty  and  the  sale,  claimed  a  total 
loss  on  the  freight  without  having  given  any  notice  of 
abandonment. 

{p)  7  M.  &  W.  342 ;  treating  the  Sugrue  (1830),  4  C.  &  P.  276,  &o. 
case  of  Reid  v.  Darby  (1808),  10  Modern  facilities,  however,  of  corn- 
East,  143,  as  overruled  to  this  extent  munioating  with  owners  have  uu- 
by  the  subsequent  cases  of  Kobertsou  doubtedly  affected  the  right  of  the 
V.  Clarke  (1824),  1  Bing.  445  ;  Cam-  master  to  take  this  course  upon  his 
bridge  v.  Anderton  (1824),  2  B.  &  own  motion. 
Cr.  691 ;  4  D.  &  Eyl.  203  ;  Somes  v. 
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Sect.  1118.  The  jury  at  the  trial  found  that  the  master  had  acted 
throughout  the  whole  transaction  fairly  and  boiid  fide,  and 
that  the  sale  was  honestly,  fairly  and  properly  conducted 
with  a  view  to  the  benefit  of  all  concerned. 

Judgment  in        1119.  On  motion  for  a  new  trial,  one  of  the  questions  made 

Idle  V.  Royal 

Exoh.  Ass.  before  the  Court  of  Common  Pleas  was  whether,  under  the 
circumstances,  the  master  had  a  right  to  sell  the  ship  and 
cargo;  and  on  this  point  it  was  held  that  the  master  was 
justified  in  selling  on  the  ground  of  urgent  necessity,  and 
that  being  so,  that  the  loss  was  total  (g).  Dallas,  C.  J., 
said :  "  Here  it  is  said  that  the  loss  arose  out  of  the  act  of  the 
owner  in  selling,  and  that  the  sale  was  not  induced  by  any 
peril  of  the  sea.  This  distinction  seems  to  me  to  be  a 
fallacy:  the  state  of  the  ship,  which  led  to  the  sale,  was  in- 
duced by  the  perils  of  the  sea  ;  she  had  incurred  damage  in 
the  course  of  her  voyage  which  made  it  necessary  to  run  her 
on  shore,  and  she  was  stranded  at  the  time ;  there  was  no 
reason  for  supposing  she  would  have  been  got  off  the  rocks, 
but,  on  the  contrary,  every  probability  of  her  going  to  de- 
struction "  {r). 

It  certainly  seems  that  in  this  case  there  existed,  prior  to 
the  sale,  such  a  state  of  circumstances  as  would  now  be  held 
to  constitute  a  constructive  total  loss  of  the  ship ;  and  if  so 
the  master  would,  in  the  absence  of  the  means  of  communi- 
cating with  his  owners  which  we  now  possess,  be  justified  in 
selling.  When,  however,  it  came  up  on  a  special  verdict 
before  the  Court  of  King's  Bench,  that  Court  expressed  a 
clear  opinion  that  the  necessity  of  the  sale  coiild  not  be  in- 
ferred from  the  facts  stated,  and  awarded  a  venire  de  novo  for 
the  purpose  of  trying  whether  such  necessity  existed  (s). 

(q)  Idle  V.  Royal  Exch.  Ass.  Co.  (*)  3  Brod.  &  Bing.  151,  note  (a). 

(1819),  3  Moore,  115  ;  8  Taunt.  755.  See  also  Hunter  v.  Parker  (1840),  7 

It  has  already  been  shown  that  notice  M.  &  W.  322  ;   Robertson  v.  Car- 

of  abandonment  is  unnecessary  where  ruthers  (1819),  2  Stark.  571 ;  Eobert- 

H,  constructive  total  loss  is  followed  son  v.  Clarke  (1824),  1  Bing.  445 ; 

by  a  sale.     &ee  ante,  }  1113.  8  Moore,  622;   Mount  v.  Harrison 

(r)  3  Moore,  151 .  (1827),  4  Bing.  388 ;  1  Moore  &  P.  14. 
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1120.  By  the  oases  we  have  referred,  to  it  is  sufficiently  clear    Sect.  1120. 
that  if  there  is  either  no  reasonahle  chance  of  restoring  the  No  construc- 
ship  at  all,  or  only  at  a  cost  exceeding  her  value  when  re-  uXss  reason- 
paired,  the  assured  may  recover  as  for  a  total  loss.  ably  clear  tiiat 

^  •'  _  _      snip  cannot  be 

It  must,  however,  carefully  he  home  in  mind  that  a  sale  in  extricated 

the  olden  days  was  never  justified,  nor  was  a  constructive  of  peril,  or 

total  loss  established,  unless  the  facts  were  such  as  to  make  of  repak's°^ 

it  clear  heyond  all  reasonahle  doubt,  either  that  the  ship  could  ^o"l<i  exceed 
■^      _  ^  ner  repaired 

never  be  extricated  at  all,  or  only  at  a  cost  greater  than  her  value, 
repaired  value ;  if  this  was  not  so,  mere  bona  fides  in  the 
master  or  owner  who  sold  would  not  justify  the  sale  nor  bear 
out  the  assured  in  his  claim  for  a  total  loss. 

And  with  regard  to  the  estimated  cost  of  repairs,  Tindal,  N°t  ^  '.'  '^^''^ 

.  .  „  .  measuring 

C.  J.,  told  the  jury  in  Somes  v.  Sugrue,  "  that  it  must  not  cast." 
be  a  mere  measuring  cast,  not  a  matter  of  doubt  and  un- 
certainty whether  the  expense  would  or  would  not  have 
exceeded  the  value,  but  it  must  be  so  preponderating  an 
excess  of  expense,  that  no  reasonable  man  could  hesitate  as 
to  the  propriety  of  selling  under  the  circumstances,  instead  of 
repairing"  {t). 

So,  again,  with  regard  to  the  probability  of  ever  extricating 
the  ship  at  all,  a  total  loss  was  not  established  and  the  sale 
was  not  justified  if  the  master  had  formed  a  hasty  judgment, 
or  resorted  to  that  measure  without  having  previously  ex- 
hausted all  the  means  in  his  power  for  the  recovery  of  the 
ship.  Where,  by  means  within  his  power,  she  could  be  so 
treated  as  to  retain  the  character  of  a  ship,  he  could  not,  by 
selling  her,  even  bom  fide,  convert  the  average  into  a  total 
loss  ;  but  the  underwriters  were  entitled  to  have  those  means 
used  on  their  account. 

1121.  The  following  cases  illustrate  these  positions : —  Doyle  v. 
The  ship  "  Triton,"  having  struck  on  an  anchor  in  Buenos  ^^*^- 

(fj  4  C.  &  P.  283.     On  the  facts  See  also,  in  illustration  of  the  position 

of  this  case  the  jury  found  for  the  in  thetext,  Morri8j).Eobinson(1824), 

defendant,  but  the  Court  granted  a  3  B.  &  Or.  196 ;  5  Dowl.  &  Ryl.  35 ; 

new  trial  on  the  ground  that  the  Cannan  v.  Meaburu  (1823),  1  Bing. 

yerdict  was    against   the   evidence.  243 ;  8  Moore,  127. 
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Sect.  1121.  Ayres  roads,  sank,  so  as  to  be  completely  under  water  at  high 
tide,  but  only  partly  so  at  ebb.  In  the  course  of  the  same 
day,  the  captain  had  the  ship  surveyed  by  some  ships'  captains 
and  a  Lloyd's  agent,  who  recommended  she  should  be  sold, 
as  the  expense  of  raising  her  would  probably  be  more  than 
she  was  worth,  and  the  plaintiff  accordingly  next  day  sold  her 
for  about  270/.  Two  days  after  this  the  shifting  of  the  wind 
to  the  north — a  circumstance  which  was  well  known  to  aU 
seafaring  men  in  those  parts  to  lower  the  level  of  the  water 
in  Buenos  Ayres  roads — enabled  the  purchaser  to  get  the  ship 
afloat,  and  he  afterwards  repaired  her  at  an  expense  of  about 
1,300/.,  so  as  to  be  fit  for  the  Brazilian  coasting  trade,  but  not 
for  carrying  on  to  England  a  cargo  of  hides  which  the  plain- 
tiff had  contracted  for  at  the  time  of  the  loss.  The  worth  of 
the  vessel  before  the  accident  was  about  2,500/. ;  what  her 
value  was  after  the  repairs  is  not  clearly  stated. 

On  this  state  of  facts  the  plaintiff  claimed  to  recover  as  for 
a  total  loss :  his  right  to  do  so.  Lord  Tenterden  told  the  jury, 
depended  on  the  question  whether,  at  the  time  of  the  sale, 
that  measure,  in  the  sound  exercise  of  the  best  judgment, 
appeared  most  beneficial  for  all  parties.  "  Now  the  cor- 
rectness of  this  judgment,"  said  his  Lordship, "  would  depend 
on  two  circumstances:  1.  The  probability  of  being  able  to 
raise  the  vessel  at  all ;  and,  2.  The  power  of  repairing  her, 
if  raised,  at  a  price  rendering  it  worth  while  to  do  so." 
v-vi  ™P?^^-''        With  respect  to  the  first  of  these  questions,  his  Lordship 

able  to  raise     expressed  the  opinion  that  the  sale  took  place  too  soon. 

the  ship  at  all,        '^         .  ... 

was  decided     And  with  regard  to  the  second  point  his  Lordship,  after 

°"'     adverting  to  the  point  made  by  the  plaintiff's  counsel — viz., 

not  be  BO  re-    that  after  all  these  expenses  she  was  still  unfit  to  sail  to 

able  to  carry    England  with  a  cargo  of   hides,  such  as  the  plaintiff  had 

on  her  original  contracted  for— said :    "  I  do  not   think   that  circumstance 
cargo,  out 

only  so  as  to    enough  to  justify  the  sale ;  the  underwriters  do  not  under- 

beabletokeep  °  ,        ,  •       ,    n   ,        n 

the  sea.  take  that  the  ship  shall  be  able  to  carry  this  or  that  cargo. 

If  the  ship  could  have  come  to  England,  even  in  ballast,  I  think 

(certainly  with  any  cargo),  so  that  on  her  arrival  she  would 

have  been  worth  the  money  expended  on  her,  she  ought  to  have 
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been  repaired  for  the  purpose.     The  loss  of  the  voyage  will    Sect.  1121. 
not,  in  my  opinion,  make  a  constructive   total  loss  of  the 
ship."     The  jury,  upon  the  whole  facts,  found  a  general 
verdict  for  the  underwriters,  which  the  Court,  on  motion  for 
a  new  trial,-  refused  to  disturb  (m)  . 

1122.  In  most  of  the  older  cases  it  will  be  observed  that  Thesubse- 
the  ship,  after  the  sale,  was  ultimately  got  off  by  the  pur-  oovery  and 
chaser,  and  so  restored  by  him  as  to  be  rendered  navigable  as  gtip'by  the^ 
a  ship  again.     Of  course,  if  this  were  done  with  comparatively  P^roliaser, 
little  difficulty,  and  at  a  cost  far  less  than  her  repaired  value,  trifling  cost, 

.  ,  ,  1  ■  11       ^f^  'lot  neoes- 

it  would    be  one  amongst  other  circumstances  to  show  the  sarily  defeat 
jury  that  the  sale  was  not  justified  by  necessity,  and  that  the  ^j^g  asfured  to 
assured  consequently  could  not  recover  as  for  a  total  loss ;  but,  recover  as  for 

,  ,  .  a  total  loss. 

generally  speaking,  it  may  be  laid  down  as  the  result  of  the 
cases  that  the  jury,  in  considering  whether  the  sale  was 
justified,  must  look  mainly  (if  not  exclusively)  to  the  state  of 
the  circumstances  at  the  time  of  sale.  "  The  question  is  not 
whether  by  possibility,  if  a  different  conduct  had  been 
pursued  by  the  master,  the  ship  might  not  eventually  have 
been  saved,  but  whether,  exercising  the  best  discretion  he 
could  on  the  subject-matter,  he  was  not  justified  in  selling, 
without  entering  into  a  nice  and  minute  calculation  "  (»). 

The  same  doctrine  was  held  in  the  United  States,  and 
is  thus  stated  with  admirable  clearness  by  Story,  J.  :  "  In 
the  case  of  a  sale  of  ship  and  cargo  by  the  master,  which  can 
only  be  justified  by  urgent  necessity,  if  such  necessity  does 
apparently  exist  at  the  time  and  on  the  spot,  I  conceive  that 
the  master  will  be  justified,  although  subsequent  events  may 
show  that  a  different  course  might  have  been  attended  with 
success  "  (y). 

(m)  Doyle  v.  Dallas  (1831),  1  Mood.  v.  Carruthers  (1819),  2  Stark.  572. 
&  Rob.  48.     In  this  case  there  -was  (y)   Per  Story,   J.,  in  The  Ship 

no  effectual  notice  of  abandonment.  Fortitude    (1838),    cited   2   Phillips, 

Gardner  v.  Salvador  (1831),  1  Mood.  a.    1524.     See    also,    to    the    same 

&  Rob.  116;  Domett  11.  Young(lS33),  effect,  the  remarks  of  Kent,  C.  J., 

1  C.  &  M.  466  ;  and  Knight  v.  Paith  in    Fontaine  v.   Phoenix    Ins.    Co. 

(1850),  15  Q.  B.  649,  are  to  a  similar  (1814),  11  Johns.  293  ;  cited  2  Phil- 

effect.  lips,  s.  1577. 

(a;)  PerAbbott,C.  J.,  in  Robertson 
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Sect.  1123. 

If  the  sale 
was  other- 
wise justifi- 
able, it  makes 
no  difference 
as  to  the  right 
to  recover  for 
a  total  loss, 
whether  it  was 
by  the  master 
or  owner. 


Sale  not  neces- 
sary to  con- 
stitute a 
total  loss. 


Rule  of 
English  law : 
constructive 
total  loss 
where  cost  of 
repairs  would 
exceed  the  re- 
paired value. 


It  further  appears  from  the  older  authorities  (when  the 
point  was  of  importance)  that,  as  between  the  assured  and  the 
underwriter,  if  the  sale  was  otherwise  justifiable,  it  made  no 
difference  whether  it  were  conducted  by  the  master  alone, 
where  the  assured  had  no  agent,  or  by  the  master,  with  the 
sanction  and  attendance  of  one  of  the  part  owners  as  agent 
for  the  rest  (s),  or  even  by  the  assured  himself,  being  both 
master  and  owner  and  also  plaintiff  in  the  action  (a),  "on 
the  broad  ground,"  says  Dallas,  0.  J.,  "  of  a  power  to  act  on 
a  sudden  emergency,  to  save  as  much  as  could  be  saved  from 
impending  ruin,  whether  it  be  the  owner  or  captain  will  make 
no  difference,  if  the  cii'cumstances  justified  the  selling  and 
the  sale  was  honestly  and  fairly  conducted  "  (h) . 

1123.  In  the  cases  hitherto  noticed  a  sale,  whether  by  the 
master  or  by  the  owner,  who  is  also  plaintiff  in  the  action, 
had  in  fact  taken  place  before  notice  of  abandonment  and 
claim  to  recover  as  for  a  total  loss.  It  must,  however,  be 
remembered  that  it  is  not  the  sale  itself  which  creates  the 
total  loss,  but  the  ship's  being  reduced  to  such  a  state  as  to 
justify  a  sale ;  and  it  is  quite  certain  that  although  no  sale 
may  have  intervened,  yet  if  the  state  of  the  ship  be  such  as 
would  have  justified  a  prudent  owner,  if  uninsured,  in  the 
exercise  of  a  sound  discretion,  to  sell  rather  than  to  repair, 
from  a  reasonable  certainty  that  the  cost  of  repairs  would 
exceed  the  repaired  value,  this  is  a  constructive  total  loss  (c). 

The  rule  of  law,  in  fact,  is  clearly  settled,  as  stated  by 
Tindal,  C.  J.,  "  that  where  the  damage  to  the  ship  is  so  great 
from  the  perils  insured  against,  as  that  the  owner  cannot  put 
her  in  a  state  of  repair  necessary  for  pursuing  the  voyage 
insured,  except  at  an  expense  greater  than  the  value  of  the 


(«)  As  in  Idle  v.  Royal  Exoh.  Ass. 
Co.  (1819),  3  Moore,  116  ;  8  Taunt. 
755. 

[a]  As  in  Green  v.  Royal  Excih. 
Aes.  Co.  (1815),  1  Marsh.  R.  447; 
6  Taunt.  68  ;  and  in  Doyle  v.  Dallas 
(1831),    1   Mood.    &   Rob.  48,       In 


Knight  V.  Eaith  (1850),  16  Q.  B. 
649,  the  sale  was  by  the  master,  who 
was  also  a  part  owner. 

(A)  Per  DaEas,  C.  J.,  3  Moore,  148. 

(e)  Allen  v.  Sugrue  (1828),  8  B.  & 
Cr.  561 ;  3  Mann.  &  Ryl.  9  ;  Young 
V.  Turing  (1841),  2  M.  &  Gr,  693, 


CHAP.  Vn.]  ON  SHIP.  1353 

ship,  he  is  not  hound  to  inour  that  expense,  hut  is  at  liherty  Sect.  1123. 
to  ahandon  and  treat  the  loss  as  a  total  loss  "  (d) .  And  to 
the  same  effect  are  the  words  of  Lord  Watson  in  a  recent 
case  in  the  House  of  Lords  (e),  as  follows:  "The  test,  as  I 
understand  it,  is  simply  this :  that  in  order  to  instruct  a  total 
constructive  loss,  at  the  date  to  which  the  inquiry  relates,  it 
must  be  shown  that  a  shipowner  of  ordinary  prudence  and 
uninsured  would  not  have  gone  to  the  expense  of  raising  and 
repairing  the  vessel,  but  would  have  left  her  at  the  bottom  of 
the  sea,  because  her  market  value  (/)  when  raised  and  re- 
paired would  probably  be  less  than  the  cost  of  restoration  and 
repair  (g) .  That,  in  my  opinion,  was  the  test  as  explained  by 
the  consulted  Judges  and  accepted  by  this  House  in  Irving  v. 
Manning  "  (A) .  And  it  is  now  declared  by  the  Marine  In- 
surance Act,  that  there  is  a  constructive  total  loss  of  ship 
"  where  she  is  so  damaged  .  .  .  that  the  cost  of  repairing  the 
damage  would  exceed  the  value  of  the  ship  when  repaired"  («). 

1124.  A  question  over  which  there  was  much  controversy  Controversy 
before  the  Marine  Insurance  Act  came  into  force  is,  whether  jng  ^alue  of' 
or  not,  where  a  vessel  has  been  damaged,  her  owner,  in  con-  'Y'"'^  ™  °™* 
sidering  whether  he  could  make  out  a  claim  for  a  constructive 
total  loss,  was  entitled  to  add  to  the  cost  of  repairing  the 
damage  the  value  of  the  damaged  vessel  or,  as  it  is  com- 
monly called,  the  value  of  the  wreck,  and  to  maintain  his 
claim  for  a  constructive  total  loss  by  proving  that  the  aggre- 
gate of  such  two  sums  would  exceed  the  value  of  the  ship 
when  repaired.     Thus,  suppose  the  value  of  the  vessel  in  her 
damaged  condition  to  be  2,000^.,  the  cost  of  repairing  her 

(li)  In  Benson  v.  Chapman  (1843),  average  expenditure  by  way  of  sal- 

6  M.  &  Gr.  810.  vage,  or  otherwise  incurred  with  this 

(e)  Sailing  Ship  Blairmore  Co.  v.  object.     Kemp  «>.   HalHday   (1866), 

Macredie,  [1898]  App.  Cas.  atp.  603.  L.  R.  1  Q.  B.  520  ;  infra,  §  1125. 

English  and    Scottish  law  are  the  (A)  (1847),  1  H.  L.  Cas.  287. 

same  on  this  point.     Ibid.  (»)  Sect.   60,  sub-s.   (2)  (ii).     The 

(/)  As  to  market  value,  however,  sub-section  proceeds  to  indicate  what 

see   Grainger    s.  Martin   (1862),   31  expenses  may  and  may  not  be  taken 

L.  J.  Q.  B.  186;  infra,  §  1135.  into  account  in  estimating  the  cost 

(ff)  Including,  of  course,  general  of  repairs.     See  ante,  §  1091. 
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Sect.  1124.  10,000^.,  and  the  repaired  value  11,000/., — is  the  figure  with 
which   this   11,000/.  is  to  be  compared   10,000/.,  or  is  it 
12,000/.  ?     In  the  former  case  there  is  no  constructive  total 
loss,  in  the  latter  there  is. 
Must  the  In  a  case  which  was  determined  since  the  passing  of  the 

wreck  be  ^     Act,  hut  independently  thereof,  as  the  loss  occurred  before 
account?"        *^®  ^°^  ^^^^  ^^^°  force,  the  House  of  Lords  (/c)  decided  that 
a  shipowner  is  entitled  to  add  the  value  of  the  wreck  to  the 
cost  of  repairs,  and  that  it  is  the  aggregate  sum  which  is  to 
be  compared  with  the  repaired  value.     This  decision,  being 
of  the  highest  tribunal,  must  be  taken  to  have  definitively- 
settled  the  controversy  on  the  question  what  was  the  law 
independently  of  the  recent  legislation. 
Effect  of  Mar.      But  a  difficult  question  now  arises.     In  cases  to  which  the 
question  as  to  Marine  Insurance  Act  applies,  has  the  value  of  the  wreck  to 
TOlue^"?^        be  taken  into  account,  or  has  it  not  ?     There  are  weighty 
wreck.  arguments  which  may  be  urged  in  support  of  either  view. 

In  support  of  the  negative  view,  it  is  to  be  remembered 
that  the  Act  professes  to  codify  the  law,  and  that  what  Par- 
liament must  have  had  in  mind  was  the  state  of  the  law  as 
it  was  generally  believed  to  be  in  1906,  the  date  of  the  passing 
of  the  Act.  Now,  the  ruling  case  at  that  time  was  a  decision 
of  the  Court  of  Appeal,  of  the  year  1903  (/),  which  decided 
that  the  value  of  the  wreck  was  not  an  item  for  consideration. 
It  is  suggested  that  Parliament  must  be  taken  to  have 
intended  to  give  the  force  of  legislation  to  this  decision. 

Secondly,  the  wording  of  the  material  provision  of  sect.  60, 
sub-sect.  2  of  the  Act  (»?),  declaring  that  there  is  a  construc- 
tive total  loss  when  the  cost  of  repairing  the  damage  would 
exceed  the  value  of  the  ship  when  repaired,  implies  at  least 
that  there  is  no  such  loss  under  any  less  stringent  conditions. 

(/c)  Macbeth  &  Co. ,  Ltd.  v.  Mari-  recently  established  by  the  House  of 

time    Insurance  Co.,    Ltd.,   [1908]  Lords  was  founded  neither  on  prin- 

A.  C.  144,  overruling  Angel  v.  Mer-  ciple  nor  on  authority, 

chants'  Mar.  Ins.  Co.,  infra.    The  {1}  Angel  v.  Merchants'  Mar.  Ins. 

present  editors  in  the  seventh  edition  Co.,  [1903]  1  K.  B.  811. 

0^  this  work  submitted  that  the  view  (m)  Ante,  §  1091. 
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If  otlier  items  than  those   mentioned   may  be  taken  into   Sect.  1124. 

account,  the  provision  appears  to  be  illusory.    It  is  also  to  be 

noticed  that  the  next  paragraph  of  the  sub-section  shows  what 

matters  should  be  taken  into  consideration  "  in  estimating  the 

cost  of  repairs,"  as  if  it  were  the  cost  of  repairs  alone  which 

was  contemplated. 

In  support  of  the  contrary  view  it  may  be  urged  that  the 
sub-section  does  not  declare  that  there  can  never  be  a  con- 
structive total  loss  when  the  cost  of  the  repairs  falls  short  of 
the  value  of  the  ship  when  repaired,  and  that  it  is  at  least 
consistent  with  the  wording  that  other  matters,  such  as  the 
value  of  the  wreck,  may  be  allowed  to  enter  into  the  calcula- 
tion which  the  prudent  uninsured  owner  is  supposed  to  engage 
upon.  Another  argument  in  support  of  this  view  is  that  the 
words  "  cost  of  repairing  the  damage  "  in  the  Act  are  them- 
selves capable  of  including  the  cost  of  the  wreck,  that  is  to 
say,  that  the  value  of  the  damaged  ship  itself,  upon  which 
the  repairs  are  to  be  done,  is  itself  an  item  in  the  cost  of 
such  repairs, — on  the  ground,  to  use  the  language  of  Lord 
Collins  (>i),  who  seems  to  have  taken  this  view,  that  the 
vessel  is  herself  "  a  necessary  factor  in  the  formation  of  the 
repaired  ship  which  it  is  proposed  to  bring  iuto  being." 
Nevertheless,  the  editors  submit  that  to  say  that  the  "  cost 
of  repairing  the  damage"  to  a  ship  includes  her  value  in 
her  damaged  state  is  to  attribute  to  a  very  simple  expression 
a  meaning  which  in  ordinary  language  it  is  incapable  of 
bearing.  In  view,  however,  of  the  meaning  which  seems 
toTiave  been  attributed  by  Lord  Collins  to  the  expression 
"cost  of  restoration  and  repair"  when  used  in  decisions 
independent  of  the  Act,  it  may  well  be  urged  that  to  the 
similar  expression  used  in  the  Act  a  similar  meaning  should 
be  attached. 

It  is  to  be  observed  that  Lord  Loreburn,  L.  C,  and  Lord 
Collins  (o)  in  the  House  of  Lords  were  careful  to  say  that  the 

In)  [1908]  A.  C.  at  p.  157.  does  not  appear  to  contain  any  such 

lo)   Lord     Robertson's    judgment      limitation  to  the  rule. 
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Sect.  1134.  rule  as  to  including  the  value  of  the  damaged  ship  can  only 
apply  "  where  there  has  been  a  wreck  or  something  equivalent 
to  a  wreck" {p),  or,  in  other  words,  that  it  is  "the  break-up 
value  only  of  the  wreck  that  can  be  introduced  into  the 
calculation"  {q).  Whether  or  not,  assuming  the  test  to  be 
simply  the  conduct  of  the  imaginary  "  prudent  uninsured 
owner,"  such  a  limitation  can  be  logically  justified,  is  not  a 
matter  which  it  is  now  relevant  to  consider.  But  no  doubt 
the  same  limitation  to  the  rule  will  be  applied  in  the  future, 
if  it  be  held  that  the  words  of  the  Act  are  to  be  construed  in 
conformity  with  the  decision  of  the  House  of  Lords. 


Should  pend- 
ing freight 
be  taken  into 
account  p 


1125.  In  estimating  "  the  value  of  the  ship  when  repaired," 
Messrs.  Lowndes  (r),  Grow  (•?),  and  McArthur  (f)  are  all  of 
opinion  that  any  pending  freight  must  be  taken  into  account, 
so  that  if  the  vessel  at  the  time  of  the  casualty  is  under  bene- 
ficial engagements,  her  value  must  be  considered  to  be  by  so 
much  enhanced.  This  view,  which  the  editors  contested  in 
the  previous  edition  of  this  work,  may  perhaps  have  received 
additional  support  owing  to  the  recent  adoption  by  the  House 
of  Lords  (m)  of  the  "  prudent  uninsured  owner  "  principle  in 
its  entirety.  It  is,  however,  to  be  observed  that  the  value  of 
the  vessel  for  the  purpose  of  this  calculation  is  not  her  value 
before  the  casualty,  but  her  value  at  the  date  when  the  repairs 
are  completed.  In  most  cases  the  delay  necessarily  incurred 
in  effecting  the  repairs  of  a  wrecked  vessel  would  probably 
render  the  vessel  unable  to  fulfil  her  engagements  as  they 
existed  at  the  time  of  the  casualty,  so  that  there  wiU  be  no 
enhancement  of  her  value  after  the  casualty  by  reason  of 
such  engagements.  And  even  apart  from  this  consideration, 
it  is  submitted  that  the  value  of  a  ship,  in  the  sense  in  which 
the  term  is  used  in  the  Act,  is  simply  her  value  as  a  chattel, 
and  is  not  affected  by  contracts  for  her  employment  into 
which  her  owners  may  have  entered. 


{p)  Per  Lord  Lorebum,  L.  C,  at 
p.  148. 

(j)  Per  Lord  Collins  at  p.  162. 
(r)  Ins.  8.  136. 


(»)  Ins.  p.  ISO. 
{t)  Ins.  pp.  148,  149. 
(m)  In  Macbeth  v.  Mar.  Ins.  Co., 
Ltd.,  ubi  supra. 
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The  fact  that  some  of  the  cost  of  repairs  or  of  conditioning  Sect.  1125. 
may  be  ultimately  recoverable  by  the  owners  of  the  interest  Or  liability  of 
insured  from  the  owners  of  other  interests  in  general  average,  to  contribute  f 
or  otherwise,  is  irrelevant  to  any  question  of  constructive  total 
loss.  If,  for  instance,  the  cost  of  repairing  a  ship  will  be 
10,000^.,  and  her  repaired  value  will  only  be  9,000/.,  this  is  a 
case  of  constructive  total  loss,  notwithstanding  the  fact  that 
half  the  cost  of  the  repairs  may  be  eventually  recoverable 
from  the  owners  of  the  cargo.  The  final  incidence  of  such 
expenses  should  no  more  be  taken  into  consideration  in  the 
case  suggested,  than  in  a  case  where  they  are  recoverable 
from  a  wrongdoer.  But  it  could  not  be  contended  that  a 
vessel  which  has  been  damaged  by  a  collision  is  any  the  less 
a  constructive  total  loss,  because  the  cost  of  repairing  her  is 
recoverable  by  way  of  damages  from  the  owners  of  another 
ship,  by  the  negligent  navigation  of  which  the  collision  was 
occasioned.  And  in  accordance  with  this  reasoning  it  is  now 
declared  by  the  Marine  Insurance  Act  («)  that  "  in  estimating 
the  cost  of  repairs,  no  deduction  is  to  be  made  in  respect  of 
general  average  contributions  to  those  repairs  payable  by 
other  interests." 

Further,  it  is  provided  by  the  Act  {y)  that  "  account  is  to  Wbere  opera- 
be  taken  of  the  expense  of  future  salvage  operations  (s)  and  recovery  of 
of  any  future  general  average  contributions  to  which  the  "^f^^^^ 
ship  would  be  liable  if  repaired."     For  example,  if  the  ship 
is  stranded  or  sunk,  with  cargo  on  board,  and  the  operations 
to  recover  her  are  applicable  equally  to  the  cargo,  so  that  the 
expense  becomes  general  average,  that  proportion  of  it  which 
falls  to  the  acoount  of  ship  is  to  be  considered,  in  estimating 
the  cost  of  recovery  and  repairs  of  ship.     Similarly,  the  pro- 
portion falling  to  the  amount  of  cargo  or  of  freight  would 
have  to  be  considered,  in  case  of  a  claim  for  a  constructive 
total  loss  on  either  of  those  interests  (a). 

(x)    S.    66,    eub-B.    (2)    (ii),   ante,  ship's  liability  in  respect  thereof: 

S  1091.  see  Kemp  v.  Halliday,  infra. 

iy)  Ibid.  («)  Kemp  ■«.  HalUday  (1865),  34 

(z)  To  the  extent,  that  is,  of  the  L.  J.  Q.  B.  233 ;  L.  E.  1  Q.  B.  520 
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Sect.  1126.  1126.  It  has  been  reoently  decided  that  when  once  the  state 
Assured,  after  of  facts  Contemplated  by  this  rule  is  established,  the  assured 
has"  veXd '^'  ^^^  ^  Tight  to  abandon  and  recover  for  a  total  loss,  and  that 
right  to  re-      ^j^jg  right  Cannot  be  divested  by  any  action  voluntarily  taken 

cover  for  total  =  . 

loss  which  in  their  own  interest  by  the  underwriters  (6).  The  facts  of 
cannot  defeat,  the  case  were  that  a  ship  insured  under  a  valued  policy  sank 
in  deep  water,  and  the  underwriters,  after  receiving  notice  of 
abandonment,  by  a  large  expenditure  of  money,  succeeded 
before  action  brought  in  raising  the  vessel.  Having  done  so, 
they  claimed  that  they  were  only  liable  for  a  partial  loss, 
inasmuch  as  the  vessel  was  repairable  by  the  expenditure  of 
less  money  than  her  total  value.  The  House  of  Lords,  how- 
ever, declined  to  adopt  this  view.  Lord  Halsbury,  L.  C, 
apparently  on  the  ground  that  the  doctrine  whereby  restora- 
tion before  action  brought  defeats  a  claim  for  constructive 
total  loss,  applies  only  to  cases  of  capture  and  the  like,  and 
not  to  cases  where  a  ship  goes  to  the  bottom.  The  ratio 
decidendi,  however,  of  the  other  members  of  the  Court  (Lords 
Watson,  Herschell,  and  Shand)  w^s,  that  to  allow  insurers  to 
"  avoid  their  liability  as  for  a  constructive  total  loss  by  their 
intervening  gratuitously  and  taking  upon  themselves  part  of 
the  expenses  which,  primd  facie,  fall  on  the  assured,  and  would 
otherwise  have  been  taken  into  account  in  estimating  whether 
there  has  been  such  a  total  loss,"  would  be  a  contravention  of 
"  the  rule  of  law  applicable  to  contracts,  whereby  neither  of 
the  parties  can  by  his  own  act  or  default  defeat  the  obligations 
which  he  has  undertaken  to  fulfil  "  (c). 

Questions  as        1127.  Upon  the  true  construction  of  the  rule  several  ques- 
construotion     tioiis  have  arisen  which  may,  perhaps,  be  conveniently  dis- 


cussed under  the  three  following  heads ; 


of  the  rule  as 
to  construe- 

tive  total  loss        1.  Of  what  nature  are  the  repairs,  the  cost  of  which  is  to 

by  comparison  ^        ' 

(Ex.  Ch.).    As  to  American  law,  cf.  similarly  held  by  the  highest  autho- 

2  Phillips,  s.  1545.  rity  in  the  United  States  (against 

(A)  See  also  §  1097a,  ante.  some  previous  decisions  of  the  State 

{a)  SaUing  Ship  Blairmore  Co.  ^.  Courts).     Peele  v.  Merchants'  Ins. 

Macredie,  [1898]  App.  Cas.  per  Ldrd  Co.    (1822),   3   Mason,   27.       Cf.   2 

Watson,   at  p.   607.      It   has  been  Phillips,  Ins.  s.  1667. 
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exceed  the  ship's  value  ?     2.  How  is  the  cost  of  repair  to  be   Sect.  1127. 
estimated  ?     3.  What  is  that  value  of  the  ship  with  which  of  cost  of 
such  cost  is  to  be  compared  for  the  purpose  of  ascertaining  repaired"*^ 
whether  the  loss  is  constructively  total  ?  value. 

First,  then,  as  to  the  nature  of  the  repairs  alluded  to  in  the  The  repairs 
rule.     It  is  now  clearly  settled  that  these  repairs  are  not  to  be  the  rule  need 
such  complete  repairs  as  may  be  necessary  to  enable  the  ship  ^°g  re^uisHe"^ 
to  carry  on  the  same  cargo,  but  only  such  as  are  necessary  to  enable  the 
to  enable  her  to  keep  the  sea,  as  a  ship,  again  (i^) — in  fact,  to  on  her  cargo, 
render  her  navigable  and  capable  of  being  carried  on,  either  sail  home, 
in  ballast  or  with  any  kind  of  cargo,  to  her  port  of  original 
destination.     Thus,  in  the  case  of  Eeid  v.  Darby,  where  it  Eeid  v. 
appeared  that  the  ship  had  been  sold  abroad  under  a  Yice- 
Admiralty  decree,  upon  a  report  of  surveyors  certifying  that 
the  ship  was  totally  unfit  to  proceed  with  her  cargo  to  her 
port  of  destination,  and  that  the  expense  of  such  repairs  as 
would  enable   her  to  do  so  would  exceed  her  value  when 
repaired.  Lord  Ellenborough  said,  in  reference  to  this  part 
of  the  case,  "  it  is  not  found  that  the  ship  was  not  navigable, 
but  only  that  she  was  not  capable  of  being  navigated  home 
with  her  then  cargo"  (e).     The  same  circumstance,  as  we  have  Doyle  v. 
ah'eady  seen,  has  been  held  by  Lord  Tenterden  not  to  justify 
the  sale,  on  the  ground  that  the  underwriters  indemnify  only 
against  the  loss  of  the  ship,  not  of  the  voyage,  and  the  loss  of 
the  voyage,  therefore,  cannot  make  a  constructive  total  loss  of 
the  ship  (/). 

1128.  Secondly,  as  to  the  mode  of  estimating  the  cost  of  The  cost  of 

.  repairs  must 

repairs,  various  questions  have  arisen  both  m  this  country  and  be  calculated 

the  United  States.     It  may  be  taken  as  a  settled  rule  in  this  to  all  the  o£- 

(<Q  So  Amould,  2nd  ed.  p.  1107.  case,  however,  was  not  one  of  con- 
But  see  the  direction  of  Kennedy,  J.,  structive  total  loss.  ^ 
to  the  jury  in  North  Atlantic  S.S.  Co.  («)  Reid  v.  Darby  (1808),  10  East, 
■0.  Burr  (1904),  9  Com.  Oas.  164,  and  143. 

the  judgment  of  the  same  learned  (/)  Doyles;.  Dallas(1831),  IMood. 

Judge  in  Agenoria  S.S.  Co.,  Ltd.  v.  &  Rob.  48.     Cf.  Thompson  v.  Colvin 

Merchants'    Mar.     Ins.     Co.,    Ltd.  (1830),  LI.  &  Wels.  140. 
(1903),  8  Com.  Oas.  212.     The  latter 
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attending  the 
ship  at  tile 
time  and 
place  of  the 
casualty. 


Sect.  1128.  country,  that  he  cost  of  repairs  is  to  be  calculated  with  refer- 
cumstancea  ence  to  all  the  circumstances  attending  the  ship  at  the  place 
and  time  of  the  casualty — i.e.,  the  question  is,  what  would  it 
have  cost  to  repau*  the  ship  where  she  lies  ?  Thus,  where  a 
ship  was  sold  at  a  port  where  great  difficulty  existed  in 
obtaining  materials,  and  at  a  season  of  the  year  peculiarly 
unfavourable  for  repairs,  Lord  Tenterden  told  the  jury  to 
take  both  these  circumstances  into  their  estimation  in  con- 
sidering whether  the  probable  cost  of  repairs  was  such  as  to 
justify  the  sale  {g). 

So  where  a  Dutch  ship,  stranded  on  the  Q-oodwins,  and 
brought  into  the  port  of  London,  would  not  sell  in  England 
for  so  much  as  it  would  cost  to  repair  her  here,  owing  to  her 
being  a  foreign  ship ;  nor  in  Holland,  for  so  much  as  it  would 
cost  to  repair  her  there,  owing  to  a  usage  there  not  to  em- 
ploy stranded  ships  again ;  it  was  held  that  the  jury  were 
rightly  directed  to  take  all  these  facts  into  their  considera- 
tion {h). 


Estimated 
cost  of  tem- 
porary and 
complete 
repairs  may 
he  added 
together  in 
estimating 
the  cost. 


Expenses  of 
releasing  ship 
from  peril, 


1129.  If  the  condition  of  the  ship  at  the  place  of  the 
casualty  or  at  a  port  of  refuge  be  such  as  to  make  temporary 
repairs  necessary  in  order  to  enable  her  to  proceed  to  sea — it 
being  impossible  to  effect  complete  repau-s  on  the  spot — the 
owner  is  entitled  to  add  together  the  estimated  cost  of  the 
temporary  and  complete  repairs,  and  to  give  notice  of  abandon- 
ment if  the  aggregate  would  exceed  the  value  when  repaired  (i) . 

Whenever,  in  order  to  render  the  ship  navigable,  it  would 
be  necessary,  not  only  to  repair  her,  but  also,  as  a  preparatory 


[g)  Thompson  v.  Oolvin  (1830), 
LI.  &  Wels.  140.  See  also  Read  v. 
Bonham  (1821),  3  Brod.  &  Bing. 
147  ;  Morris  v.  Robinson  (1824),  3 
B.  &  Or.  196;  5  D.  &  Ryl.  36; 
Oannan  v.  Meaburn  (1823),  1  Bing. 
243  ;  8  Moore,  127  ;  Somes  v.  Sugrue 
(1830),  4C.  &P.  274. 

(A)  Young  V.  Turing  (1841),  2  M. 
&  Gr.  693  ;  2  Scott,  N.  R.  762. 

(i)  So  held  in  the  United  States, 


where  the  aggregate  cost  of  both 
repairs  exceeds  half  the  value.  See 
cases,  2  Phillips,  Ins.  ss.  1S41,  1648. 
The  passage  in  Phillips  appears  to 
have  been  misunderstood  in  former 
editions  of  this  work,  and  was  quoted 
in  support  of  a  proposition  which  the 
present  editors  are  not  disposed  to 
accept.  See  2nd  ed.  p.  1108  ;  6th  ed. 
p.  1047. 
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step,  to  incur  expense  for  the  purpose  of  getting  her  ofE    Sect.  1129. 
rocks,  or  weighing  her  up,  it  seems  clear  that  the  estimated  preparatory 
expense  of  so  doing  ought  to  be  added  to  the  estimated  cost  ^„gt^be1aded 
of  the  subsequent  repairs,  in  order  to  ascertain  whether  the  t°  *^^  expense 
1  •      i-n   1  ^  1     J 1       T  •     1      "^  *^^  repairs, 

sale  was  a  ^ustinable  measure  and  the  loss  constructively 

total  (/c). 

The  whole  estimated  expense,  in  fact,  of  so  treating  the 
ship  as  to  make  her  fit  to  navigate  the  seas  again  is  that 
which  a  prudent  owner,  if  uninsured,  would  take  into  his 
consideration  in  making  up  his  mind  whether  to  sell  or  repair, 
and  must  therefore  be  included  in  "  the  cost  of  repairs," 
as  that  phrase  is  employed  in  the  rule  now  under  dis- 
cussion. 

In  estimating  the  probable  cost  of  repairs,  no  deduction  is  One- third  new 
to  be  made  of  one-third  new  for  old.     This  rule,  which  was  to  be  deducted 
in  accordance  with  the    opinion  of   Story,  J.  {I),  and  was  J^e^oostof"^ 
adopted  by  the  Supreme  Court  of  the  United  States  (w),  has  repairs, 
been  recently  established  by  the  Court  of  Appeal  (n)  in  this 
country.     It  appears  to  follow,  in  principle,  as  a  consequence 
from  the  test  of  constructive  total  loss — ^viz.,  that  the  point  to 
be  considered  is  whether  a  prudent  owner,  if  uninsured,  would 
sell  rather  than  repair,  from  a  calculation  that  the  cost  of 
repairs  would  exceed  the  repaired  value.     This  clearly  implies 
that  all  considerations  as  to  the  cost  of  repairs  are  to  be  dis- 
regarded, which  have  reference  to  the  sum  they  would  cost  an 
owner,  if  insured. 

1130.  Another  question  has  been  raised,  both  in  the  United  Is  the  expense 

^  •  1      1         •        1  p  ^"     repairs 

States  and  in  this  country,  viz.,  whether,  m  the  case  of  an  as  the  old  and 

{k)  See  the  previous  cases,  espe-  Co.  (1838),  12  Peters,  S.  C.  R.  399. 

oially  Mount  v.   Harrison  (1827),  4  Phillips,  in  his  3rd  ed.  (vol.  ii.s.  1543), 

Bing.  388;  Doyle  v.  Dallas  (1831),  takes  the  same  view;  in  his  2ud  ed. 

1   Mood.    &  Kob.   48 ;    Gardner    v.  (vol.  ii.  s.  278),  he  had  opposed  it. 

Salvador  (1831),  Hid.  116  ;  S.  i.  in  So  2  Parsons,  p.  129. 

the  XJiiited   States.     See  BradUe  v.  («)  In   Henderson   -6/.   Shankland, 

Maryland  Ins.  Co.  (1838),  12  Peters,  [1896]   1  Q.  B.  525.     It  may,  how- 

S.  C.  E.  400.  ever,  be  doubted  whether  the  Court 

(?)  In  Peele  ».  Merchants' Ins.  Co.  decided  correctly  in  applying  the  rule 

(1822),  3  Mason,  27.  to  a  case  of  general  average.     See 

{m)  In  Bradlie  'v.  Maryland  Ins.  ante,  §  1025. 
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Sect.  1130. 

decayed  state 
of  the  ship 
may  have 
rendered 
necessary,  to 
be  excluded 
in  estimating 
the  cost  P 


Phillips  V. 
Naime. 


old  and  decayed  ship,  the  jury,  in  estimating  the  probable 
cost  of  repairs  with  a  view  to  ascertain  whether  they  would 
exceed  the  repaired  value,  are  to  be  directed  to  exclude  from 
their  estimate  the  cost  of  all  such  repairs  as  the  decayed  state 
of  the  ship  may  have  rendered  necessary. 

The  better  opinion  in  the  United  States,  and  the  law  as 
settled  in  this  country  would  seem  to  be  that,  if  the  necessity 
of  the  repairs  may  fairly  be  referred  to  the  perils  insured 
against,  and  the  ship  is  shown  or  admitted  to  have  been  sea- 
worthy when  she  sailed,  the  jury  need  not  be  told  to  exclude 
the  expense  of  such  repairs  from  their  estimate,  since,  but  for 
the  casualty  which  caused  the  loss,  the  decayed  parts  of  the 
ship  might  have  been  strong  enough  for  the  voyage. 

The  point  in  our  jurisprudence  seems  to  have  been  first 
raised,  but  not  disposed  of,  in  the  case  of  Thompson  v. 
Oolvin  (o).  It  arose  again  in  the  following  case  : — A  ship, 
which  was  admitted  to  be  seaworthy  by  a  clause  in  the  policy, 
in  the  course  of  her  homeward  voyage  from  China  to  London 
was  so  much  damaged  by  a  violent  hurricane,  that  she  was 
obliged  to  put  into  Mauritius ;  and  there  it  appeared  that, 
from  the  damage  caused  by  the  storm  and  the  old  and 
decayed  state  of  the  ship,  she  was  not  worth  repairing.  But 
for  the  storm,  however,  the  decayed  state  of  the  ship  would 
not  have  prevented  her  from  performing  her  voyage  in 
safety.  The  assured,  who  had  given  due  notice  of  abandon- 
ment, claimed  to  recover  as  for  a  total  loss.  Erie,  J.,  left 
to  the  jury  the  question  "  whether  the  cost  of  repairing  the 
damage  arising  from  the  perils  insured  against  would  have 
been  greater  than  the  value  of  the  ship  when  repaired," 
directing  them,  if  they  thought  so,  to  find  for  the  plaintiff. 
The  jury  having  found  for  the  plaintiff  as  for  a  total  loss,  a 
new  trial  was  moved  for,  on  the  ground  that  they  should 
have  been  told  that,  in  estimating  the  cost  of  repairs,  they 
ought  to  exclude  from  their  consideration  all  such  repairs  as 
were  made  necessary  by  the  decayed  state  of  some  parts  of 


(o)  (1830),  LI.  &  Wels.  140. 
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the  ship.     The  Court,  however,  after  argument,  refused  the  Sect.  1130. 

rule,  on  the  ground  that  the  jury  had  heen  told  to  consider 

the  damage  done  by  the  perils  insured  against  as  the  matter 

on  which  their  estimate  should   he  founded.     They  added, 

moreover,  that  on  a   careful   examination   of   the    evidence 

they  thought  no  repairs  were  included  in  the  estimate  except 

such  as  were  fairly  referable  to  perils  of  the  seas  {p). 

1131.  The  doctrine  in  the  United  States  on  this  subject  Doctrine  in 
appears  to  agree  with  our  own,  and  may  be  shortly  stated  ■  to  states  as  to 
be  that,  if  the  ship  be  seaworthy  for  the  voyage  when  she     ^^  P°™  " 
sailed,  and  repairs  have  heen  rendered  necessary  in  the  course 
of  the  voyage  by  the  perils  insured  against,  the  increased 
expense  of  making  such   repairs,   arising  from  the  old   or 
decayed  state  of  the  ship,  is  not  to  be  deducted  in  calculating 
whether  the  cost  of  repairing  will  exceed  the  ship's  value 
when  repaired  (or,  as  the  rule  is  in  the  United  States,  half 
the  repaired  value) . 

Thus,  in  one  American  case,  Livingston,  J.,  remarked, 
"  I  adopt,  as  a  general  rule,  that,  if  the  old  injuries  (arising, 
in  the  particular  ease,  from  the  ship's  bottom  being  worm- 
eaten  when  she  sailed)  are  not  such  as  to  make  the  ship 
innavigable  (unseaworthy),  no  deduction  is  to  be  made  on 
that  account  from  the  cost  of  repair  "  ( j) .  And  in  another 
case  the  Court  said  that  the  objection  could  be  made  only  in 
reference  to  the  seaworthiness  of  the  ship  at  the  commence- 
ment of  the  voyage  (r) ;  in  a  third  case  the  rule  is  stated  to 
be,  "  that  in  case  an  injury  is  received  by  an  old  and  decayed 
vessel  which,  independent  of  the  accident,  might  have  run 
some  time ;  if  the  repairs  cannot  be  put  on  her  so  that  the 
unsound  part  can  be  used  as  formerly,  without  an  expense 
equal  to  one-half  her  value  (in  our  law  it  would  be  exceeding 
her  value  when  repaired),  or,  in  other  words,  where  the  injury 

(p)   PhiUips  V.   Naime  (1847),  4  s.  1547.- 

C.  B.  343  ;  16  L.  J.  C.  P.  194.  {r)  Depau  v.  Ocean  Ins.  Co.  (1825), 

(})  In  Depeyster  v.  Col.  Ins.  Co.  5  Cowen,  63. 
(1804),   2   Caines,   8S  ;    2    Phillips, 
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Sect.  H31.  which  the  underwriters  are  ohliged  to  make  good  is  the  cause 
of  the  decayed  parts  requiring  repairs,  that  then  the  assured 
may  abandon ;  hut  if  repairing  the  injury,  which  has  arisen 
from  one  of  the  perils  insured  against,  will  replace  her  in  the 
same  situation  she  was  in  before,  no  matter  how  unsound  all 
her  other  parts  may  be,  then  the  insured  shall  not  have  this 
right,  for  all  that  they  can  ask  is  that  the  ship  may  be  placed 
in  statu  quo"  (s). 


G-eneral  result 
of  the  autho- 
rities as  to 
this  point. 


1132.  The  rule,  therefore,  on  the  whole  appears  to  be  this : 
If  the  ship  was  seaworthy  when  she  sailed,  the  assured  may 
abandon  and  recover  for  a  total  loss  wherever,  by  the  perils 
insured  against,  the  ship  is  so  damaged  that  she  cannot  be 
rendered  navigable  again,  except  at  a  cost  greater  than  her 
repaired  value ;  and  in  estimating  ^uch  cost  no  deduction  is 
to  be  made  for  the  increased  expense  of  repairs,  arising  from 
her  age  or  state  of  decay.  If,  however,  she  can  be  repaired 
so  as  to  keep  the  sea  at  a  less  cost  than  her  repaired  value, 
the  assured  cannot  elect  to  abandon  merely  because,  owing  to 
her  decayed  condition,  the  expenses  of  complete  repairs  would 
be  greater  than  this  {t) . 


1133.  The  third  question  relates  to  the  value  of  the  ship, 
with  which  the  cost  of  repairs  is  to  be  compared.     In  open 


What  is  the 
value  of  the 
ship  with 

•vrhioh  the  cost  policies  it  was  never  doubted  that  by  these  words  were  meant 

of  repairs  is  to 

be  compared  ?  the  real  value  of  the  ship  when  repaired.     It  was,  however, 

for  some  time  a  litigated  question  in  English  law  whether 

the  standard  of  comparison  was  the  same  in  valued  policies. 

It  is  now  conclusively  decided  that  it  is,  and  is  so  expressly 

provided  by  the  recent  Act  (m). 

The  point  first  arose  distinctly  in  Allen  v.  Sugrue  {x),  and 


(»)  Per  Porter,  J.,  in  Hyde  v. 
Louisiana  State  Ins.  Co.  (1824),  2 
Martin  (N.S.)410;  2Phimps,s.  1547. 

(t)  See,  however,  ante,  ^  1127, 
note  (d) . 

\    (u)  Mar.  Ins.  Act,  ».  27,  sub-s.  (4)  : 
"Unless  the  poUoy  otherwise  pro- 


vides, the  value  fixed  by  the  policy 
is  not  conclusive  for  the  purpose  of 
determining  whether  there  has  been 
a  constructive  total  loss." 

(»)  Allen  V.  Sugrue  (1828),  8  B.  & 
Cr.  561  ;  3  M.  &  Eyl.  9  ;  S.  C.  at 
N.  P.,  Dans.  &  LI.  188. 
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subsequently  in  Toung  4J.  Turing  (y).     It  was  finally  decided   Sect.  1133. 
by  the  House  of  Lords  in  Irving  i\  Manning  (2).     In  that  The  real 
ease  the  cost  of  repairs  would  have  been  1Q,500/.,  and  the  J^p^^e*'' 
marketable  value  of  the  ship  when  repaired  would  only  have  repaired  is  the 

T_  n  r\r\r\  ^  •  i  i-  ^^^  ^^^>  ^^^ 

been  9,000/. ;  she   was,  however,  valued  m  the  policy   at  not  the  value 
17,500/.     The  opinion  of  the  Judges  on  the  point,  whether  ™.    ^.^°  '^' 
the  owners,  who  had  given  notice  of  abandonment,  could  Irving, 
recover  the  full  amount  of  the  insurance,  viz.,  17,500/.,  as  for 
a  total  loss,  having  been  requested  by  their  Lordships,  was 
delivered  by  Patteson,  J.     After  stating  that,  had  this  been 
the  case  of  an  open  policy,  the  assured  would,  under  the 
circumstances,  have  been  entitled  to  recover  as  for  a  total 
loss — the  amount  to  be  ascertained  by  evidence — his  Lordship 
proceeds  as  follows :  — 

"  What  difference,  then,  is  there  from  the  circumstance  that  The  valuation 
the  policy  is  a  valued  policy  ?  By  the  terms  of  it  '  the  ship,  the  amount 
&c.,  for  as  much  as  concerns  the  assured,  by  agreement  between  ^^envriters 
the  assured  and  assurers,  are  and  shall  be  rated  and  valued  at 
17,500/.,'  and  the  question  turns  upon  the  meaning  of  these 
words.  Do  they,  as  contended  for  by  the  plaintiff  in  error 
(the  underwriters),  amount  to  an  agreement  that,  for  all 
purposes  connected  with  the  voyage,  at  least  for  the  purpose 
of  ascertaining  whether  there  is  a  total  loss  or  not,  the  ship 
should  be  taken  to  be  of  that  value,  so  that  when  a  question 
arises  whether  it  would  be  worth  while  to  repair,  it  must  be 
assumed  that  the  vessel  would  be  worth  that  sum  when 
repaired ;  or  do  they  mean  only  that,  for  the  purpose  of  ascer- 
taining the  amount  of  compensation  to  be  paid  to  the  assured, 
when  the  loss  has  happened,  the  value  shall  be  taken  to  be 
the  sum  fixed,  in  order  to  prevent  disputes  as  to  the  quantum 
of  the  assured's  interest?  We  are  all  of  opinion  that  the 
latter  is  the  true  meaning;  and  this  is  consistent  with  the 
language  of  the  policy,  and  with  every  case  that  has  been 
decided  upon  valued  policies."     His  Lordship  then,  after 

iy)  Young  v.  Turing  (1841),  2  M.       0.  B.  168 ;  2  0.  B.  784 ;  1  H.  L, 
&  Gr.  S93  ;  2  Soott,  N.  R.  752.  Gas.  817, 

(«)   Irving  V.  Manning  (1847),  \ 
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Sect.  1133 

In  determin- 
ing the  ques- 
tion whether 
the  loss  be 
total  or 
partial,  the 
policy  is  con- 
sidered as 
altogether 
oat  of  the 
question. 


A  policy  of 
insurance  is 
not  a  perfect 
contract  of 
indemnity. 


taking  a  view  of  the  cases  cited  in  argument,  especially  Allen 
V.  Sugrue  and  Young  r.  Turing,  thus  continued :  "  The 
principle  laid  down  in  these  latter  oases  is  this — that  the 
question  of  loss,  whether  total  or  partial,  is  to  be  determined 
just  as  if  there  were  no  policy  at  all,  and  the  estahlished  mode 
of  putting  the  question,  when  there  has  heen  what  is  perhaps 
improperly  called  a  constructive  total  loss  of  a  ship,  is  to 
consider  the  policy  as  altogether  out  of  the  question,  and  to 
inquire  what  a  prudent  uninsured  owner  would  have  done  in 
the  state  in  which  the  vessel  was  placed  hy  the  perils  insured 
against ;  if  he  would  not  have  repaired  the  vessel,  it  is  deemed 
to  be  lost.  When  this  test  has  been  applied,  and  the  nature 
of  the  loss  has  been  thus  determined,  the  quantum  of  com- 
pensation is  then  to  be  fixed. 

"In  an  open  policy  the  amount  of  compensation  must  be 
tlien  ascertained  by  evidence ;  in  a  valued  one  the  agreed 
total  value  is  conclusive ;  each  party  has  conclusively  admitted 
that  this  fixed  sum  shall  be  that  which  the  assured  is  entitled 
to  recover  in  case  of  a  total  loss. 

"  It  is  argued  tha,t  this  course  of  proceeding  infringes  on 
the  generally  received  rule  that  an  insurance  is  a  mere  con- 
tract of  indemnity,  for  that  thus  the  assured  may  obtain  more 
than  a  compensation  for  his  loss,  and  it  is  so.  A  policy  of 
insurance  is  not  a  perfect  contract  of  indemnity  ;  it  must  be 
taken  with  this  qualification — that  the  parties  may  agree 
beforehand  in  estimating  the  value  of  the  subject  insured  by 
way  of  liquidated  damages,  as  indeed  they  may  in  other 
contracts  to  indemnify." 

The  House  of  Lords  adopted  the  opinion  of  the  judges, 
and  affirmed  the  judgment  of  the  Courts  below  (a). 


Same  doctrine      1134.  The  principle  thus  fixed  by  the  highest  authority  in 

States.  this  country  had  some  time  previously  been  established  by 

the  Supreme  Court  of  the  United  States,  the  only  difference 

being  that  in  America  the  loss  is  held  constructively  total  when 


(a)  Irring  v.  Manning  (1847),  1  H.  L.  Gas.  817. 
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the  cost  of  repairs  exceeds  half  the  repaired  value.  The  rule  Sect.  1134. 
is  thus  expressed  by  Story,  J.,  in  giving  the  judgment  of  the 
Supreme  Court :  "  that  if,  after  the  damage  is  or  might  he 
repaired,  the  ship  is  not  or  would  not  he  worth,  at  the  place 
of  repairs,  double  the  cost  of  repairs  (with  us  it  would  be 
'the  cost  of  repairs'),  it  is  to  be  treated  as  a  technical  total 
loss  "(6). 

In  consequence  of  the  establishment  of  this  doctrine  in  the  Special  clause. 
United  States,  it  became  usual  in  the  Boston  policies  to  insert 
a  special  clause  "  that  the  assured  should  not  have  a  right  to 
abandon  the  vessel  for  the  amount  of  damage  merely,  unless 
the  amount  which  the  insurers  would  be  liable  to  pay  under  an 
adjustment  as  of  a  partial  loss  should  exceed  half  the  amount 
insured"  (c). 

Similarly  in  this  country  it  is  now  provided  by  the  Insti-  Institute 
tute  Clauses  that  the  insured  value  shall  be  taken  as  the 
repaired  value  (d)  in  ascertaining  whether  the  vessel  is  a  con- 
structive total  loss  (e).  And  most  of  the  insurance  clubs  have 
a  clause  barring  claims  for  a  constructive  total  loss  unless  the 
estimated  cost  of  the  repairs,  &c.,  is  equal  to  80  per  cent,  of 
the  value  declared  in  the  policy,  although  the  value  of  the 
ship  when  repaired  may  be  less  than  the  cost  of  the  repairs. 

1135.  In  the  case  of  an  ordinary  ship  suitable  for  trade  in  in  case  of  a 
general,  her    selling    price    or    market  value  seems  to  be  a  ^^°"  ^^^  *^' 
reasonable  standard  to  use,  in  making  comparative  estimates 
on  this  question  of  a  constructive  total  loss.     But  in  the  case 
of  a  peculiar  and  exceptional  vessel,  specially  built  for  her 

(4)  2  Phillips,  s.  1536  ;  Bradlie  v.  ner.     Tlie  Court,  however,  held  that 

Maryland  Ins.  Co.  (1838),  12  Peters,  they  had  not  succeeded  in  doing  so. 
S.  C.  E.  398  ;  cited  2  Phillips,  b.  1539.  (rf)  See  North  Atlantic  S.S.  Co.  »/. 

This   point   has  been    decided    the  Burr  (1904),  9  Com.  Cas.  164. 
other  way  by  the  Supreme  Court  of  («)  For  the  effect  of  this  clause  in 

Massachusetts.    Phillips,  ibid.  an  original  policy  on  a  poUoy  of  re- 

(c)  Phillips,   qud  supra.      It  was,  insurance,  from  which  it  is  omitted, 

perhaps,  the  intention  of  the  defen-  see  Marten  v.  S.S.  Owners'  Under- 

dants  in  Forwood  v.  North  Wales  writing  Assn.   (1902),  7  Com.  Cas. 

Ins.  Co.  (1880),  9  Q.  B.  D.  732,  to  198. 
proteot  themselTes  in  a  similar  man- 
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Sect.  1135.  owners  with  a  view  to  a  particular  trade,  it  is  obvious  that 
her  value  to  sell  in  the  general  market  would  be  a  very 
erroneous  test.  Wood,  V.-C,  dealing  with  this  question,  alio 
intuitu,  says :  "  The  sum  which  the  ship  would  have  sold  for 
cannot  in  all  cases  be  the  true  criterion  of  its  value.  Cases 
might  arise  in  which  to  adopt  that  criterion  would  lead  to 
undue  depreciation.  A  particular  class  of  ships  might  be 
adapted  for  one  particular  description  of  traffic  and  for  that 
alone ;  and  that  description  of  traffic  might  be  entirely 
occupied  by  one  company  with  which  it  might  be  hopeless 
to  compete,  so  that  there  would  be  no  market  for  a  ship  of 
that  particular  description.  If  such  a  case  should  ever  occur, 
it  would  be  necessary  for  the  Court  to  adopt  some  other 
criterion.  One,  I  venture  to  suggest,  might  be  to  ascertain 
the  price  given  for  the  ship  and  the  subsequent  deterioration. 
Some  such  criterion  would  have  to  be  adopted,  for  otherwise 
the  value  of  the  ship  would  be  what  the  ship  would  sell  for 
to  be  broken  up  "  (/). 

Grainger  v.  Such  a  case  as  the  learned  Vice-Chancellor  supposed  has 

Martin.  ,  _  ,  . 

arisen  under  a  claim  against  underwriters  as  for  a  total  loss. 
The  owners  had  purchased  the  "  Acadia,"  a  vessel  of  excep- 
tional size  and  class,  for  20,000/.,  and  were  employing  her  at 
the  time  when  she  was  obliged  by  sea  perils  to  take  refuge 
at  Mauritius,  so  damaged  that  the  necessary  repairs  were 
estimated  at  10,500/.  She  would  have  sold  in  the  general 
market,  when  thus  repaired,  for  7,500/. ;  her  value  to  sell  when 
the  risk  attached  was  7,500/.,  but  in  the  policy  was  fixed  at 
17,000/. ;  the  arbitrator,  however,  found  that  20  per  cent, 
would  have  been  a  fair  deduction  from  the  cost  price  for 
wear  and  tear,  at  the  date  of  the  policy.  She  was  sold  at 
Mauritius  unrepaired,  and  realized  1,350/.  gross.  The  arbi- 
trator further  found  as  a  fact  that  "  an  owner  wanting  such  a 
ship  for  the  particular  purposes  of  his  trade  at  the  time  when 

{/)  Per  Wood,  V.-C,  in  the  African  Merchant  Shipping  Act,  1864.     See 

Steam  Ship  Co.  v.  Swanzy  (1856),  2  also  The  Ironmaster  (1869),  Sw.  441 ; 

K.  &  J.  664,  a  case  arising  under  the  The  Harmonides,  [1903]  P.  1, 
limited  responsibility  sections  of  the 
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the  '  Aoadia'  was  sold,  and  having  to  elect  to  sell,  to  repair  Sect.  1135. 
or  to  purchase,  would  have  elected  to  repair — for  such  a  ship . 
could  neither  have  heen  built  nor  purchased  at  that  time  for 
so  small  a  sum  as  10,500/."  The  Court  below,  being  em- 
powered to  draw  inferences  of  fact,  inferred  that  the  actual 
owners,  as  they  were  employing  the  ship  at  the  time,  were 
such  owners  as  the  arbitrator  here  supposed  would  have  pre- 
ferred repairing,  and  therefore  held  that  the  plaintiffs  had 
failed  to  prove  a  constructive  total  loss  (g).  This  judgment 
was  affirmed  by  the  Court  of  Error  (h). 

1136.  The  mere  fact  that  a  vessel,  after  suffering  damage  Effect  of  sale 
which  has  been  repaired  by  the  master  abroad  on  bottomry,  "ea'^erby  ^"^ 
is  sold  on  arrival  at  her  port  of  destination  at  the  instance  of  holders  of 

bottomry 

the  bond-holders  and  realizes  less  than  enough  to  satisfy  bond, 
their  claims,  is  not  sufficient  to  constitute  a  constructive  total 
loss  («).  Where,  however,  the  underwriters  have  dissuaded 
the  assured  from  persisting  in  his  intention  to  abandon,  and 
themselves  ordered  the  repairs,  they  will  be  liable  as  for  a 
total  loss  if,  on  the  ship's  subsequent  arrival  in  port  cha.rged 
with  a  bottomry  lien  for  the  repairs,  they  refuse  to  discharge 
the  bond  and  allow  her  to  be  sold  to  satisfy  the  claim  of  the 
obligees  (k). 

As  to  the  kind  of  necessity  that  will  justify  the  master  in  what  kind  of 
raising  money  for  repairs  on  bottomry,  it  has  been  laid  down  fugtify  ttie" 
by  Story,  J.,  in  a  most  elaborate  and  learned  judgment,  that  master  m  re- 
there  must  not  only  be  a  necessity  for  the  repairs,  but  also  a  bottomry 
necessity   of   resorting   to   bottomry  as   the   sole   means   of 
defraying  them ;  and  that  it  is  only  when  this  is  the  only 
or  the  least  disadvantageous  mode  of  borrowing,  that  the 

(ff)  Grainger  v.   Martin  (1862),  2  (ia  eiror),  5  C.  B.  330 ;  2  H.  L.  696 

B.  &  S.  456.  — where  the  question,  however,  was 

(A)  In  error,  4  B.  &  S.  9.    Martin,  as  to  a  total  loss  of  freight,  not  of 

B.,  and  Keating,  J.,  however,  dis-  ship.     Cf.  2  Phillips,  ss.  1554,  1558. 

sented.  (A)  Da  Costa  v.  Newnham  (1788), 

(i)  This  seems  to  follow  from  the  2  T.  R.  407  ;    Peele  v.  Merchants' 

deoi8ioninBenson».Chapman(1849),  Ins.   Co.   (1822),  3  Mason,   27,  per 

6  M.  &  Gr.  792  ;  Chapman  v.  Benson  Story,  J.     See  2  Phillips,  s.  1557. 

A. — VOL.  II.  4  T 
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Sect.  1136.  master  is   at  liberty  to   avail   himself  of  it  as  a  dernier 
ressort  (l). 

In  short,  as  Chancellor  Kent  states  the  result  of  the  case, 
good  faith  and  an  apparent  necessity  under  the  exercise  of 
the  master's  judgment  at  the  time  are  sufiBcient  to  justify  a 
bottomry  bond  (m) . 

The  doctrine  1137.  It  should  be  added  that  the  doctrine  of  constructive 
tive  total  loss  total  loss  is  not  applicable  to  contracts  of  bottomry,  nor  to 
to  oontra^tFir  policies  effected  on  bottomry  loans.     If  the  ship  exist   in 

insurances  on  specie,  though  in  a  state  which  would  warrant  an  assured  on 
bottomry.  i         '  o  n  .  n  i 

ship  to  abandon,  as  where  the  cost  of  repairs  would  greatly 

exceed  her  value  when  repaired,  the  assured  on  bottomry 
cannot  recover ;  for  the  ship  must  be  absolutely  and  totally 
destroyed  in  order  to  discharge  the  borrower  (w) :  d  fortiori, 
capture  producing  merely  a  temporary  retardation  of  the 
voyage,  and  followed  by  restoration  before  action  brought, 
will  not  discharge  him  (o).  On  the  other  hand,  so  long  as 
the  ship  exists  in  specie  the  claim  of  the  bottomry  bond- 
holders to  the  salvage  will  prevail  over  that  of  the  under- 
writers on  ship  to  whom  she  has  been  abandoned,  and  such 
claim  will  be  allowed  to  extend  to  the  whole  salvage,  whatever 
may  have  been  the  sum  advanced  on  bottomry  {p). 

Constructive         1138.  As   we  have   seen,  the  Marine  Insurance  Act(g') 

goods  when     declares  that  there  is  a  constructive  total  loss  of  goods  when 

assured  loses  the  assured  is  deprived  of  the  possession  of  them  by  a  peril 
possession.         _  _  .  ...  •/        i. 

insured  against,  and  either  (a)  it  is  unlikely  that  he  can  recover 


(I)  Judgment  of  Story,  J.,  in  the 
case  of  the  Ship  Fortitude  (1838),  3 
Sumner,  R.  228. 

(m)  3  Kent,  Com.  163,  note. 

(«)  Thompson  v.  Royal  Exch.  Ass. 
Co.  (1813),  1  M.  &  S.  30;  Broom- 
field  </.  Southern  Ins.  Co.  (1870), 
L.  R.  6  Ex.  192. 

(o)  Joyce  V.  Williamson  (1783), 
2  Marsh.  Ins.  760. 

[p)  Stephens!).  Broomfleld  (1869), 


L.  R.  2  P.  C.  516.  So  in  America 
Ins.  Co.  V.  Gossler  (1877),  96  U.  S. 
643. 

(})  Sect.  60,  sub-sect.  (1),  and 
sub-sect.  (2)  (i),  ante,  §  1091,  which 
apply  to  constructive  total  loss  gene- 
rally whether  of  ship  or  of  goods. 
Sub-sect.  (2)  (iii),  which  relates  to 
damage,  applies  to  goods  only,  cor- 
responding to  the  preceding  para- 
graph, which  applies  only  to  ship. 
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them,  or  (b)  the  cost  of  recovering  them  would  exceed  their   Sect.  1138. 
value  when  recovered. 

Capture,  arrest,  or  embargo,  if  likely  to  be  of  long  continu-  Constructive 
ance  (r),  barratrous  seizure,  or  total  desertion  at  sea  by  the  goods  in 
crew — any  forcible  dispossession,  in  short,  or  effective  privation  ^^^ture  &o 
of  the  control  over  his  property — gives  a  primA  facie  right  of  Capture,  &o. 
abandonment  to  the  assured  on  goods,  just  as  in  the  case  of  ToonBtru&tive 
the  ship.  *°**l  l°88  °"^ 

^  goods. 

Capture,  followed  by  confiscation  or  by  unpreventable  sale 
and  unredeemed  by  any  restoration  of  the  goods  or  their 
proceeds  before  action  brought,  is,  as  we  have  already  seen,  a 
case  of  total  loss  on  goods,  without  notice  of  abandonment  (s). 

If,  however,  after  capture,  or  even  after  capture  and  con- 
fiscation, the  goods  subsist  in  specie,  and  there  is  any  chance  of 
restitution  either  of  the  goods  themselves  or  their  proceeds 
by  the  issue  of  any  pending  negotiation,  the  assured  cannot 
recover  as  for  a  total  loss  without  notice  of  abandonment  [t). 

If,  after  capture  and  before  notice  of  abandonment,  a  final  "Where  news 

p  •        •         1        1  •     1  1    1       •       1       received  at 

decree  of  restitution  has  been  made,  it  has  been  held  m  the  the  same  time 
United  States,  and  no  doubt  would  be  so  in  this  country  (m),  restitaition 
that  the  assured  on  goods  cannot,  on  hearing  at  one  and  the  ^^^  assured 

°  '  "  cannot 

same  time  of  the  capture  and  the  decree  of  restitution,  give  abandon, 
notice  of  abandonment,  although  the  goods  may  not  in  fact 
have  been  at  that  time  actually  restored  to  him,  for  there  is 
then  no  such  prospect  that  the  loss,  as  to  him,  will  be 
eventually  total,  as  to  justify  a  notice  of  abandonment  («) ; 
and  the  case  is  the  same  where  notice  of  abandonment  has 
been  given  after  the  final  decree  of  restitution  was  in  fact 
made,  but  before  the  assured  had  heard  of  it  {y). 

()•)   Cf.     Rodocanaohi    v.     Elliott  (1813),  i  Taunt.  802.     See,  however, 

(1873),  L.  R.  8  C.  P.  649 ;  9  0.  P.  as  to  these  cases,  and  the  statement 

518.  in  the  text,  ante,  §  1061. 

(s)  Mullett  v.  Shedden  (1811),  13  («)  See  Barkers.  Blakes  (1808),  9 

East,  304 ;  MeUish  v  Andrews  (1812),  East,  283. 

15   East,    13  ;  Stringer  v.  English,    '      {x)  Adams  v.  Delaware  Ins.  Co. 

&c.  Ins.  Co.  (1869),  L.  E.  4  Q.  B.  (1811),  3  Biun.  287,  cited  2  Phillips, 

676 ;  5  Q.  B.  599.  s.    1662.     Cf.  HamUtou  v.   Mendes 

{t)  Tunno  v.  Edwards  (1810),  12  (1761),  2  Burr.  1210. 

East,  488,     Cf .  Goldsohmid  v.  Gillies  (y)  Marshall  v.  Delaware  Ins.  Co.                          • 

4x2 
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Sect.  1139. 

So  if,  after 
notice  and 
before  action 
brought,  cap- 
tured goods 
are  restored, 
the  right  to 
recover  as  for 
a  total  loss  is 
divested. 


Naylor  v. 
Taylor. 


The  mere 
fact,  however, 
of  restoration, 
or  subsistence 
of  the  goods 
in  specie 
before  action 
brought  will 
not  per  se 
divest  the 
right  to  re- 
cover as  for  a 
total  loss. 
Dixon  V. 
Eeid. 


1139.  But  although  a  primA  fade  right  of  abandonment 
may  have  been  duly  exercised  by  giving  notice  of  abandon- 
ment when  the  circumstances  justified  it,  still  the  right  of  the 
assured  to  recover  as  for  a  total  loss  depends,  in  this  country, 
as  in  the  case  of  the  ship,  upon  the  ultimate  state  of  the 
property  at  the  time  of  action  brought ;  if  before  that  time 
the  goods,  after  capture  and  recapture,  have  been  restored  to 
the  assured,  or  brought  into  this  country  under  such  circum- 
stances that  he  may,  if  he  pleases,  take  possession  of  them, 
and  may  reasonably  be  expected  to  do  so,  his  right  to  recover 
as  for  a  total  loss  will  be  thereby  divested  (z). 

Thus  where,  after  seizure  of  the  ship  for  breach  of  blockade, 
and  subsequent  rescue  by  the  master  and  crew,  the  goods  were 
brought  back  to  their  home  port  of  loading  in  this  country, 
and  there  warehoused,  so  that  the  assured  might  have  had 
possession  of  them  on  paying  the  salvage  expenses,  but  instead 
of  doing  so  he  let  them  remain  where  they  were,  and,  relying 
on  a  previous  notice  of  abandonment,  brought  his  action  for  a 
total  loss — Lord  Tenterden  and  the  Court  of  King's  Bench 
held  that  he  could  not  recover,  as  the  loss  had  in  fact  ceased 
to  be  total  before  action  brought  (a). 

1140,  Yet  the  mere  fact  that  the  goods  are  restored,  or 
subsist  in  specie,  before  action  brought,  is  not  of  itself  suffi- 
cient, irrespective  of  all  considerations  as  to  the  circumstances 
under  which  the  restoration  takes  place,  to  deprive  the  assured 
who  has  once  justifiably  given  notice  of  abandonment,  of  his 
right  to  insist  on  such  notice  and  recover  as  for  a  total  loss. 

A  ship  timber-laden,  insured  from  Sierra  Leone  to  this 
country,  was  barratrously  seized  by  her  crew  and  carried  off 


(1808),  4  Cranch,  202,  cited  Phillips, 
ubi  supra;  Bainbridge  v.  Neileon 
(1808),  10  Bast,  329. 

[e]  All  the  cases  on  this  subject 
are  reviewed  by  Collins,  J. ,  in  Ruys  v. 
Royal  Exchange  Ass.  Corp.,  [1897] 
2  Q.  B.  135.  They  have  already 
been  more  particularly  referred  to  in 
this  chapter,  in  dealing  with  con- 


structive total  loss  of  ship.  See  ante, 
§  1097a.  The  editors'  suggestion 
that  the  law  on  this  point  may  have 
been  altered  by  the  Mar.  Ins.  Act 
applies  equally  with  respect  to  goods 
and  with  respect  to  ship. 

(a)  Naylor  v.  Taylor  (1829),  9  B.  & 
Cr.  718 ;  4  M.  &  Eyl.  526 ;  S.  0.  at 
N.  P.,  Dans.  &  LI.  240, 
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to  Barbadoes,  where  the  ship  and  part  of  the' cargo  were  sold   Sect.  1140. 

(but  not  for  or  on  account  of  the  assured)  to  defray  the 

expenses  incurred  there;  .the  remainder  of  the  timber  (186 

logs  out  of  233)  was  afterwards  forwarded  to  this  country  by 

another  ship,  but  not  by  the  directions  of  the  assured  or  any 

person  authorized  by  him,  and  it  was  sold  in  this  country,  but 

not  by  him  or  his  orders.    After  this,  having  given  due  notice 

of  abandonment  on  first  hearing  of  the  casualty,  he  brought 

his  action  for  a  total  loss.     The  Court  held  this  to  be  a  clear 

ease  of  constructive  total  loss.    "  Here,"  said  Lord  Tenterden, 

"  by  the  fraud  and  barratry  of  the  master  and  mariners,  the 

cargo  was  taken  out  of  the  possession  of  the  assured.     From 

that  time  it  became  to  him  a  total  loss.     The  payment  of  the 

wages  at  Barbadoes  and  the  sending  home  the  186  logs  were 

not  acts  of   the  assured    or    of    any  person    authorized  by 

him"(i). 

So  where,  after  desertion  of  the  ship  by  the  crew,  and  Parry  v. 
notice  of  abandonment  duly  given,  the  goods  were  many 
months  after  the  loss  delivered  to  the  agents  of  the  assured 
abroad  before  action  brought,  but  in  such  a  state  of  damage 
that  they  would  have  been  worthless  if  sent  on  to  their  port 
of  destination,  even  had  there  been  a  ship  to  take  them  on, 
which  there  was  not ;  and  they  were  consequently  sold  at  the 
foreign  port  for  less  than  the  expenses  of  salvage — this  was 
held  not  to  be  such  a  restoration  of  the  goods  as  to  prevent 
the  assured  from  insisting  on  his  abandonment,  and  recovering 
as  for  a  total  loss  (c). 

(4)  Dison  V.  Reid  (1822),  5  B.  &  possession  of  the  greater  portion  of 

Aid.  597  ;  1  Dowl.  &  Ryl.  207.    The  it  before  action  brought.     According 

citation  of  this  case  is  retained  by  to  the  report  of  the  case  in  Bowling 

the  editors  from  the  2nd  edition  of  &  Ryland,  stress  is  laid  by  the  Court 

this  work,  p.   1123.     The  decision,  on  the  difference  between  a  retarda- 

however,  as  reported,  seems   to   be  tion  of  voyage  due  to  barratry  and 

questionable.      It  is  difficult  to  see  one  due  to  the  elements, — a  difference 

how    this    case    could    properly  be  which  to  the  editors  does  not  seem  to 

regarded  as  one  of  total  loss,  inas-  be  material. 

much  as  it  was  one  of  imperishable  {c)  Parry  v.  Aberdein  (1829),  9  B. 

cargo  which  reached  its  destination,  &  Cr.  411 ;  4  M.  &  Ryl.  343. 
and  the  assured  could  have  taken 
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Beet.  1140.  The  ground  of  decision  in  this  case  was  that  the  total  loss 
occasioned  hy  the  desertion  of  the  ship  by  the  crew  had  never 
ceased  to  he  a  total  loss  as  to  the  goods.  "  Can  any  person 
say,"  asks  Lord  Tenterden,  "  that  the  goods, -although  remain- 
ing in  specie,  were  not  as  effectually  lost  to  the  assured,  when 
the  ship  was  deserted,  as  if  they  had  then  gone  to  the  bottom 
of  the  sea,  or  that  the  subsequent  events  produced  a  restora- 
tion of  them  to  the  owners  ?  "  {d). 

A  fortiori  if  1141.  Still  less  doubt  will  there  be  if,  after  capture,  seizure, 
restitution.  Or  arrest,  followed  by  recapture,  decree  of  restitution,  &c.,  the 
goods  never  have  been  effectively  restored  to  the  possession 
or  within  the  means  of  possession  of  the  assured  before  action 
brought ;  the  loss  once  total  continues  total,  as  to  the  assured, 
down  to  the  time  of  action  brought. 

"  If,  before  action  brought,"  said  Lord  Campbell  (e),  "  the 
goods  had  been  restored  to  the  assured,  or  he  had  the  means 
of  getting  possession  of  them  under  such  circumstances  as 
ought  to  have  induced  a  prudent  man  to  take  possession  of 
them,  his  claim  could  now  only  have  been  made  for  a  partial 
loss.  It  has  often  been  held,  that  if  the  ultimate  consequence 
of  a  peril  insured  against  is  merely  the  loss  of  a  voyage,  or  a 
suspension  or  retardation  of  a  mercantile  adventure,  although 
a  notice  of  abandonment  had  been  justifiably  given,  a  total 
loss  cannot  be  claimed.  But  the  mere  existence  of  the  ship 
or  goods  insured,  after  a  total  loss  and  abandonment,  so  that 
possession  of  them  may  possibly  be  resumed  by  the  owner, 
will  not  reduce  it  to  a  partial  loss :  Mclver  v.  Henderson  (/), 
and  Oologan  ».  The  London  Assurance  Company  (g).  The 
true  rule  seems  to  us  to  be  laid  down  by  Bayley,  J.,  in 
Holdsworth  v.  "Wise  (h),  that  the  subject  of  the  insurance 
must  be  in   'existence  under  such  circumstances  that  the 


{d)  9  B.  &  Or.  at  p.  416.  Hornby  (1854),  3  E.  &  B.  190. 

(«)  In  delivering  the  judgment  of  (/)  (1816),  4  M.  &  S.  676. 

the  Court  in  Lozanoi-.JansoD  (1859),  (g)  (1816),  6  M.  &  S.  447. 

28  L.  J.  Q.  B.  337,  343  ;  2  E.  &  E.  (A)  (1828),  7  B.  &  Or.  798. 
100.     See  the  judgment  in  Bean  v. 
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assured  may,  if  they  jplease,  have  possession  and  may  reason-   Sect.  1141. 
ably  be  expected  to  take  possession  of  it.'  " 

A  ship,  with  a  cargo  of  wheat  insured  "  free  of  average  "  Cologan  v. 
from  Quebec  to  Teneriffe,  was  captured  and  recaptured  and  Co. 
taken  into  Bermuda,  where  part  of  the  wheat  was  thrown  into 
the  sea  as  putrid.  As  to  the  rest,  an  embargo  on  all  provi- 
sions in  Bermuda  (owing  to  a  scarcity  of  food  there),  pre- 
vented the  captain  from  forwarding  it  to  Teneriffe.  The 
assured  in  England,  on  hearing  the  circumstances,  gave 
immediate  notice  of  abandonment.  Subsequently  the  captain, 
having  failed  to  obtain  leave  to  carry  the  wheat  to  Teneriffe, 
carried  it,  by  leave,  to  Madeira,  and  delivered  it  there.  The 
assured,  relying  on  their  previous  notice  of  abandonment, 
brought  their  action  for  a  total  loss,  and  the  Court  held, 
under  the  circumstances,  that  they  had  a  right  to  recover  the 
whole  amount  claimed  («') . 

Bayley,  J.,  puts  the  case  in  a  very  clear  light :  "  The 
destination  is  to  Teneriffe ;  the  ship,  with  the  cargo,  in  her 
course  thither,  is  captured  ;  recapture  follows,  but  not  so  as  to 
enable  the  ship  to  proceed  to  Teneriffe,  for  she  is  sent  to 
Bermuda,  where  she  is  placed  under  an  embargo,  from  which 
she  is  never  released,  except  upon  condition  of  altering  her 
destination  to  Madeira.  Therefore  there  has  been  no  restitu- 
tion of  any  part  of  the  cargo,  as  it  regards  the  risk  insured  to 
Teneriffe"  (A). 

1142.  An  insurance  on  goods  is  a  contract  to  indemnify  the  I">ss  of 

.  voyage  may 

assured  for  any  loss  he  may  sustain  by  his  goods  being  pre-  effect  oon- 

,     ,,,1  -ijiii'  J!  ••         •         £  i.       i.  atruotiye  total 

vented,  by  the  penis  of  the  seas,  from  arriving  in  safety  at  i^gg  „£  goo^s. 

their  port  of  destination  (l).     If,  therefore,  the  assured  has 

given  notice  of  abandonment  at  a  time  when  the  loss  was  total 

by  the  forcible  dispossession  of  all  control  over  his  goods,  he 

will  not  be  precluded  from  afterwards  recovering  as  for  a 

total  loss,  by  their  being  restored  to  him,  before  action  brought, 

(i)   Cologam  v.  London  Abb.   Co.  {I)  Per  Bayley,  J.,  5  M.  &  S.  455  ; 

(1816),  5  M.  &  S.  447.  per  Lord  Abinger  in  3  Bing.  N.  0. 

{k)  Ibid.  456.  278. 
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Sect.  1142.  under  circumstances  which  make  it  utterly  hopeless  for  him 
ever,  or  within  any  assignable  period,  to  procure  their  arrival 
at  their  destined  port.  Loss  of  the  voyage  in  this  sense,  i.e., 
a  practical  and  effective  impossibility  of  ever  sending  the 
goods  on  to  their  port  of  destination,  is,  if  caused  by  the 
perils  insured  against,  a  constructive  total  loss  on  goods, 
though  as  we  have  already  seen  it  would  not  be  so  on  the 
ship  (>w).  This  complete  hopelessness  of  ever  bringing  the 
adventure  on  the  goods  to  a  successful  termination — this 
forced  termination  of  the  risk  by  the  perils  insured  against — 
is  carefully  to  be  distinguished  from  that  mere  temporary 
retardation  of  the  voyage  for  the  season  which,  as  we  shall 
see  hereafter,  gives  in  itself  no  right  of  abandonment  of 
goods  except  where,  being  perishable  and  sea-damaged,  it 
is  impossible  to  send  them  on  in  the  same  or  any  other  ship, 
and  therefore  necessary  to  sell  them  at  the  port  of  casualty. 

1143.  The  following  case  is  an  illustration  of  the  above 
principles : — 
Barker  v.  An  American  (neutral)  ship,  having  on  board  a  cargo  of 

oil  insured  from  New  York  to  Havre,  was  seized  on  her 
voyage  by  a  British  cruiser,  and  carried  into  Bristol  on  sus- 
picion of  having  enemy's  goods  on  board.  While  she  was 
there  detained,  the  British  government  declared  the  port  of 
Havre  to  be  in  a  state  of  blockade,  and  it  so  continued  from 
that  time  until  the  commencement  of  the  action.  Some  time 
after  this,  a  decree  having  been  made  for  the  restoration  of 
the  oil  to  the  assured,  it  was  given  up  to  their  agents  in  this 
country,  who  applied  to  the  captain  of  the  ship  to  reload  and 
carry  it  on  to  Havre,  which,  however,  he  absolutely  refused 
to  do,  and  sailed  away  to  New  York,  leaving  the  oil  behind 
him  in  Bristol,  where  it  was  sold  without  prejudice  to  the 

(w)  It  is,  however,  not  expressly  in  Mansell  v.  Hoade(1903),  20  Times 

recognized  as  sucli  by  the  Mar.  Ins.  L.  R.  150,  a  difficulty  in  completing 

Act,   s.   60  (2)   (iii)   of  which  only  the  voyage,  though  it  is  not  abao- 

applies  where  the  goods  have  been  lutely  insuperable,  may  nevertheless 

damaged.      See  infra,   J  1150.     In  constitute  a  oonstruotive  total  loss  of 

the  opinion  of  Walton,  J.,  expressed  goods. 
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rights  of  the  parties.     After  this  the  assured  hrought  his   Sect.  1143. 

action  for  a  total  loss.     He  failed  in  the  action  because  his 

agents  had  not  given  notice  of  abandonment  till  too  late ;  hut 

had  the  notice  been  duly  given,  Lord  EUenborough  intimated 

that  he  might  have  recovered  what  he  claimed,  on  the  ground 

that  although  the  goods  themselves  had  been  ordered  to  be 

restored  and  were  capable  of  being  so,  yet  "  the  impossibility 

of  prosecuting  the  voyage  to  the  place  of  destination,  which 

arose  during  and  in  consequence  of  the  prolonged  detention 

of  the  ship  and  cargo,  may  be  properly  considered  as  a  loss 

of   the  voyage ;    and   such  loss   of  voyage,   upon  received 

principles   of  insurance  law,  as  a  total  loss   of  the  goods 

which  were  to  have  been  transported  in  the  course  of  such 

voyage  "  (n). 

This  case  in  fact  shows  what  Lord  EUenborough  stated  to 
be  the  true  doctrine  on  another  occasion,  that  a  total  loss 
of  the  cargo  may  be  effected  by  a  total  and  permanent  in- 
capacity in  the  ship  to  perform  the  voyage,  for  that  is  a 
destruction  of  the  contemplated  adventure  (o). 

The  facts  of  Lozano  v.  Janson,  the  judgment  in  which  case  Lozano  v. 
has  already  been  referred  to,  were  as  follows  : — ^A  policy  was 
effected  on  goods  at  and  from  London  to  Loanda,  on  the 
coast  of  Africa.  The  ship  was  seized  on  the  coast  of  Africa 
as  a  slaver  by  a  British  cruiser,  and  was  carried,  with  her 
cargo,  to  St.  Helena,  where  both  ship  and  cargo  were  con- 
demned by  the  Yice-Admiralty  Court  in  the  year  1854.  The 
cargo  was  unloaded,  a  portion  of  it,  being  perishable,  was 
sold,  and  the  rest  stored  on  the  island  pending  an  appeal  to 
the  Privy  Council  in  England.  Possession  of  the  goods 
could  not  be  obtained  at  all  until  December,  1856,  and  then 
only  on  too  stringent  terms  as  to  giving  bail,  which  the 
owners  refused  to  comply  with.  The  sentence  of  condemna- 
tion was  reversed  in  1858,  and  the  assured,  who  had  given 

(»)  Barker    v.    Blakes    (1808),    9  well,  B.,  in  delivering  the  judgment 

East,  283.  of  the  Exoh.  Chamber  in  Rodooanachi 

(o)  In  Anderson  v  Wallis  (1813),  v.  ElUott  (1874),  L.  R.  9  0.  P.  at 

2  M.  &  S.  240.     So  also  per  Bram-  p.  622. 
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Sect.  1143.  notice  of  abandonment  in  due  time,  was  held  by  the  Court  of 
Queen's  Bench,  in  1859,  entitled  to  recover  as  for  a  total 
loss  (p) .  The  goods  had  deteriorated  in  value  owing  to  the 
long  delay,  and  it  was  held  that,  even  if  something  might 
perhaps  have  been  realized  by  theii*  sale  at  Loanda  beyond 
the  expenses  of  forwarding  them  thither,  the  assured  could 
not  reasonably  have  been  expected  to  do  so — the  case  not 
being  one  of  a  mere  loss  of  voyage  or  a  retardation  of  the 
adventure,  but  its  utter  ruin. 

totaUoBso^         1144.  An  insurance  upon  a  cargo  for  a  particular  voyage 
goods :  where  contemplates  that  the  voyage  shall  be  performed  with  that 

tney  are  sea-  '  ■    .  ... 

damaged,  and  cargo  (q) .     Hence,  where  the  original  ship  is  disabled  in  the 
warded—        couTse  of  the  voyage,  and  no  other  can  be  procured  at  the 
master  to  sell   P°^  °^  *^®  casualty  or  any  neighbouring  port,  the  master  has 
the  cargo.        a  right,  where  the  cargo  is  of  a  perishable  nature  and  sea- 
goods.*  ^       damaged,  to  sell  it  at  such  port  for  the  benefit  of  all  con- 
cerned, and  the  assured  on  goods  in  like  case  may  abandon  (r), 
and  recover  as  for  a  total  loss.    Where,  however,  the  original 
ship  can  be  repaired,  with  any  prospect  of  sending  on  the 
cargo,  or  what  remains  of  it,  in  a  marketable  state  to  its  port 
of  destination,  or  where  another  ship  can  be  procured,  either 
at  the  same  or  a  contiguous  port,  without  any  very  extra- 
ordinary delay  or  sacrifice,  the  master  is  at  all  events  em- 
powered, if  not  bound,  to  send  it  on,  and  he  certainly  has  no 
right  in  such  case  to  sell,  nor  can  the  assured  on  goods  abandon 
and  recover  as  for  a  total  loss  (s). 

(p)  Lozano  v.  Janeon  (1859),  2  B.  safety  at  the  .port  of  their  destiua- 

&  E.  100  ;  28  L.  J.  Q.  B.  337.  tion." 

(q)  Per  Lord  EUenborough  in  de-  {r)  If  the  goods  are  sold,  notice  of 

livering  the  judgment  of  the  Court  abandonment  is  unnecessary.    Fam- 

in  Anderson  v.  "Wallis  (1813),  2  M.  &  worth  v.  Hyde  (186.5),  18  C.  B.  (N.  S.) 

S.  at  p.  247.    Per  Lord  Abinger  in  835  ;  L.  E.  2  0.  P.  204.     Of.  Roux 

Eonx  V.   Salvador   (1836),  3  Bing.  v.  Salvador  (1836),  3  Biug.  N.  C. 

N.  0.  at  p.  278.     "The  object  of  the  266  ;  EanMn  v.  Potter  (1872),  L.  E. 

policy  is  to  obtain  an  indemnity  for  6  H.  L.  83. 

any  loss  that  the  assured  may  sustain  (a)  Meyer  v.  Ealli  (1876),  1  C.  P. 

by  the  goods  being  prevented  by  the  D.  358. 
perils  of  the  sea  from  arriving  in 
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1145.  If  the  cargo  be  imperishable,  or,  though  perishable,  Sect.  1145. 
not  so  sea-damaged  as  to  be  in  danger  of  being  spoiled  or  Imperishable 
destroyed  by  the  delay,  the  mere  impossibility  of  repairing  ^°°  ^' 
the  original  ship  or  procuring  another  in  time  to  send  on  the 
cargo  so  as  to  save  the  season,  will  not  entitle  the  master  to  sell, 
nor  the  assured  on  abandonment  to  recover  as  for  a  total  loss ; 
mere  loss  of  the  voyage  for  the  season  is  never  a  constructive 
total  loss  on  imperishable  goods,  and  can  only  become  so  in 
the  case  of  perishable  goods,  when  they  are  so  sea-damaged 
that  to  keep  them  till  they  can  be  sent  on  would  involve  their 
being  destroyed,  or  rendered  worthless  for  all  merchantable 
purposes.  If  indeed  a  perishable  cargo  is  reduced  by  sea- 
damage  to  such  a  state  at'  the  intermediate  port,  that,  if  sent 
on  to  its  port  of  destination,  it  would  perish  before  arriving 
there  from  the  progress  of  rapid  putrefaction,  the  master  is 
justified  in  selling,  and  the  assured  may  recover  a  total  loss 
even  without  notice  of  abandonment,  although  the  original 
ship  may  not  be  disabled,  but  capable  of  being  repaired  so  as 
to  take  on  the  cargo. 

The  test,  however,  of  what  a  prudent  owner  uninsured 
would  have  done  under  the  circumstances,  is  not  applicable  to 
the  case  of  goods  sold  abroad,  at  all  events  where  the  insur- 
ance is  "  free  of  average."  Nothing  under  such  a  policy  will 
make  the  underwriter  liable  as  for  a  total  loss  on  memorandum 
articles,  except  (1)  the  impossibility  of  sending  them  on  so 
as  to  arrive  in  specie,  or  (2)  the  impossibility  of  sending 
them  on  except  at  a  cost  greater  than  their  salea;ble  value  on 
arrival  {t). 

(t)    Navone   v.    Haddon  (1850),   9  loss  of    memoraudam   artiolea   war- 

C.  B.  30  ;  Eeimer  ».  Ringrose  (1851),  ranted    "free    of    average,    unless 

6   Exoh.    263  ;    Rosetto   v.    Gurney  general."     See  "Washburn  Manufao- 

(1851),  11   C.  B.  176  ;  Farnworth  v.  turing  Co.  v.  Reliance  Mar.  Ins.  Co. 

Hyde  (1866),  18  C.  B.  (N.  S.)  835  ;  (1900),  179   CT.  S.  1.     In  Massaohu- 

on  appeal,  L.  R.  2  C.  P.  204.     In  setts  and  New  York,  however,  this 


the  United  States,  where  the  assured  rule  does  not  prevail,  and  the  assured 

on  goods  damaged  to  more  than  half  can  recover  :  see  Devitt  v.  Providence 

their  value  can  abandon  and  claim  Washington    Ins.    Co.    (1903),    173 

for  a  constructive  total  loss  (see  Phil-  N.  T.   18;  Mayo  v.  India  Mutual 

lips,   s.    1608),   the    assured  cannot  Ins.  Co.  (1890),  152  Mass.  R.  172. 
claim  at  all  for  a  constructive  total 
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Sect.  1146.       1146.  The  Court  of  King's  Bench  in  the  time  of  Lord 
Loss  of  Mansfield — proceeding  on  the  doctrine  that  loss  of  the  voyage, 

season.  hy  which  expression  he  appears  to  have  understood  the  voyage 

by  the  particular  ship  or  for  a  particular  season,  was  loss  of 
the  subject  insured — gave  certain  decisions  which  probably 
would  not  now  be  upheld.  Thus  in  one  case,  where  insurance 
was  on  "  ship,  freight,  and  cargo,  from  Tortola  to  London," 
and  the  ship  soon  after  sailing  put  back  into  Tortola  irre- 
parably damaged.  Lord  Mansfield  allowed  the  assured  to 
retain  their  verdict  for  the  whole  amount  insured,  though  the 
greater  part  of  the  cargo  (sugars  warranted  free  of  average) 
might  have  been  sent  on  from  Tortola  to  London  by  other 
ships  then  in  the  harbour.  One  ground  of  decision  was  that 
the  whole  cargo  could  not  be  sent  on  (m).  In  another  case 
the  decision  was  that  a  perishable  cargo  (also  sugars),  having 
after  capture  of  ship  been  brought  by  recaptors,  during  the 
existence  of  an  embargo  there,  into  a  foreign  port  where, 
there  being  no  storehouses,  it  must  necessarily  have  been  kept 
six  months  on  board  a  leaky  ship,  was  justifiably  sold  by  the 
master  so  as  to  cast  a  total  loss  on  the  underwriters  {ay). 


Mere  retarda-       1147.  In  both  these  cases  Lord  Mansfield  lays  considerable 

the  voyage  for  stress  upon  the  loss  of  the  voyage  for  the  season,  as  one  of  the 

never reon"    criteria  for  determining  whether  the  sale  was  justified  and 

struotive  total  ^jje  loss  constructively  total.     The  two  following  cases,  how- 
loss  on  im-  _  _  _  a  ? 
perishable        ever,  clearly  establish  the  position  that  the   mere  loss  or 

only  so  on       retardation  of  the  voyage  for  the  season,  owing  to  the  dis- 

lo"d8  when     ability  of  the  original  ship  and  the  impossibility  of  at  once 

they  are  so      procuring  others  to  forward  the  cargo,  never  gives  the  right 

that  they  may  of  Sale  Or  abandonment  in  the  case  of  imperishable  goods, 

kept  till  they    ^^^  o^lj  does  SO  in  the  case  of  perishable  commodities  when, 

wded  from  the  sea-damage  they  have  already  sustained,  it  appears 

in  the  highest  degree   probable  that  they  will  be  totally 

destroyed  or  spoiled  as  merchantable  articles,  if  kept  at  the 

(«)  Manning  -u.  Newnham  (1782),      Dougl.  232.     This  case  may  perhaps 
3  Dougl.  130.  he  justified  on  the  facts,  though  not 

[x)   Milles  v.   Fletcher   (1779),   1      on  the  grounds,  of  the  decision. 
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port  of  distress  till  they  can  be  forwarded.     In  this  latter   Sect.  1147. 

case  the   master   may  sell,  and   the   assured   abandon,  not 

because  the  voyage  has  been  lost  or  retarded,  but  because,  in 

the  language  of  Lord  EUenborough,  "  the  goods  themselves 

have  received  some  material  damage  operating  a  destruction 

of  the  thing  insured  "  (y). 

"  Oopper,  iron,  and  nails  "  were  insured  "  free  of  average  "  Anderson  v. 
from  London  to  Quebec.  The  ship,  which  sailed  late  in  the 
autumn,  was  compelled  by  tempestuous  weather  to  put  back 
and  run  into  the  port  of  Kinsale,  where  she  was  surveyed,  and 
found  to  be  so  damaged  that  she  could  not  be  repaired  in 
time  to  reach  Canada  that  season ;  nor  could  any  ship  be 
procured  either  in  Kinsale  or  Cork  in  which  to  send  on  the 
cargo,  till  the  next  spring.  On  the  result  of  the  survey  being 
known,  the  assured  gave  notice  of  abandonment,  and  the 
cargo,  which  had  been  only  damaged  to  a  very  trifling  extent, 
was  sold  at  Kinsale  by  their  orders.  The  Court  held,  on  the 
principles  already  indicated,  that  under  these  circumstances 
the  assured  could  not  recover  as  for  a  total  loss,  for  this  was 
a  mere  temporary  retardation  of  the  voyage,  not  at  all  tending 
to  the  destruction  of  the  thing  insured  (z). 

1148.  And  the  decision  of  the  Court  was  the  same  in  the  fol-  Hunt  v.  Royal 
lowing  case,  where  the  thing  insured,  though  perishable  in  its  Co. 
own  nature,  was  yet  not  in  fact  so  sea-damaged  as  to  render  it 
likely  to  be  spoiled,  if  kept  till  it  could  be  forwarded.  The 
insurance  was  on  flour  (a),  warranted  free  of  average,  from 
Waterford  to  St.  John's,  Newfoundland.  The  ship  had 
sailed  in  October,  and  was  compelled  to  put  back  into  Cork, 
so  disabled  as  to  be  obliged  to  be  broken  up  and  sold.  The 
flour  was  found  to  be  very  little  damaged,  and  might  have 
been  safely  kept  at  Cork  till  the  spring,  to  be  forwarded  then 
to  its  destination.     Instead  of  so  keeping  it,  however,  the 

[y)  5  M.  &  S.  55.  made.     "  This  must  be  considered  as 

(z)  Anderson   v.  Wallis  (1813),   2  a  policy  on  floor  only  (for  the  pork  is 

M..  &  S.  240.  outof  the  question),  warranted  free  of 

(a)  Pork  was  also  included  in  the  average"':  per  Lord  EUenborough, 

policy  ;  but  as  to  it  no  question  was  5  M.  &  S.  55, 
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Sect.  1148.  assured  had  it  sold,  and,  having  given  notice  of  abandonment, 
claimed  to  recover  as  for  a  total  loss.  The  Court,  as  in  the 
last  case  and  upon  the  same  grounds,  held  that  the  loss  was 
only  partial  (b).  "Here,"  said  Lord  EUenhorough,  "was  a 
retardation  of  the  adventure  only ;  it  is  stated  that  the  cargo 
could  not  have  been  forwarded  before  the  next  spring ;  that 
is,  it  might  have  gone  then,  for  it  must  be  presumed  that 
at  such  a  port  as  Cork  there  would  be  found  some  vessel 
for  the  next  season,  to  forward  the  cargo  to  St.  John's. 
I  cannot  necessarily  infer  that  the  flour  would  be  changed 
in  quality  and  condition  by  the  delay  from  November  to 
April,  so  as  to  incur  any  material  damage  operating  a 
destruction  of  the  thing  insured"  (c). 

On  the  same  principle,  where  a  case  of  cutlasses  was  sold 
by  the  master  at  an  intermediate  port,  from  the  impossibility, 
owing  to  contrary  winds  and  the  necessity  of  keeping  with 
convoy,  of  carrying  them  on  in  his  own  ship  to  their  port  of 
destination,  this  sale  was  held  not  justified  {d) ;  and  the  deci- 
sion was  the  same  where  a  cargo  of  "  crates,  earthenware,  and 
Indian  blues,"  destined  for  the  African  trade,  was  sold  by  the 
master  at  the  Bermudas  (whither  his  ship  had  been  carried 
after  capture  and  recapture),  because  he  had  lost  all  his  boats, 
which  are  necessary  for  the  barter  trade,  and  could  not  get  a 
sufficient  complement  of  hands  (e) . 

On  the  same  ground  it  was  held  that  underwiiters  on  goods 
insured  from  London  to  Demerara  were  not  liable  as  for  a 
total  loss,  where  the  ship,  being  captured  and  recaptured,  was 
sent  into  St.  Thomas,  stript  of  all  her  hands,  and  the  captain, 
not  being  able  on  his  arrival  there  to  procure  a  fresh  crew,  or 
otherwise  to  raise  money  to  pay  the  salvage,  upon  this  ground 
immediately  (within  three  days  of  his  arrival)  sold  the  ship 
and  cargo,  and  broke  up  the  adventure  (/).     Lord  Ellen- 


Van  Omeron 
V.  Dowiok. 


Wilson  V. 
Millar. 


Underwood  v 
Biobertson. 


(b)  Hunt  i>.  Royal  Exch.  Asb.  Co. 
(1816),  5  M.  &  S.  47. 

(e)  6  M.  &  S.  55. 

{d)  Van  Omeron  v.  Dowiok  (1809), 
2  Camp.  41. 


(e)  Wilson  v.  Millar  (1816),  2 
Stark.  1. 

(/)  Underwood  v.  Robertson 
(1814),  4  Camp.  138. 
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borough  remarked  that,  although  he  could  not  at  first  procure  Sect.  1148. 
a  competent  crew,  he  ought  to  have  waited  a  reasonable  time : 
ships  that  came  in  might  have  spared  him  assistance,  or  sea- 
men might  possibly  have  been  obtained  from  the  neighbouring 
island.  "  It  does  not  satisfactorily  appear  that  he  might  not 
have  raised  the  money  by  drawing  on  his  owners  or  hypothe- 
cating the  ship.  Even  if  the  ship  was  prevented  from  com- 
pleting the  voyage,  it  does  not  appear  that  the  goods  might 
not  have  been  forwarded  to  their  place  of  destination  by  other 


A  cargo  of  wheat  was  insured  "  free  of  average "  from  wilson  v. 
London  to  Lisbon :  the  ship  was  so  damaged  in  the  Downs  ^gj^co  ^^ 
that  she  was  forced  to  run  into  Dover,  where,  on  survey,  she 
was  found  to  be  wholly  disabled  from  pursuing  her  voyage, 
except  at  a  cost  greater  than  her  repaired  value.  The  whole 
cargo,  consisting  of  1,160  quarters,  having  been  landed,  it  was 
found  that  400  only  were  dry,  700  were  wetted,  but  were  kiln- 
dried,  arid  the  residue  was  wholly  spoiled.  On  this  state  of 
facts  Lord  EUenborough  said  (in  reference  to  the  case  of 
Manning  v.  Newnham,  which  had  been  cited  as  in  point  for 
the  plaintiff) :  "  I  accede  to  that  case ;  and  if  it  shall  be 
proved  that  the  voyage  here  was  not  worth  pursuing,  and  that 
there  were  no  means  of  pursuing  it,  I  think  this  must  be  con- 
sidered a  total  loss."  As,  however,  it  appeared  that  at  the 
time  of  the  casualty  there  was  a  brig  lying  in  Dover  harbour, 
in  which  the  wheat  might  have  been  sent  on  to  Lisbon,  Lord 
EUenborough  said  he  was  clearly  of  opinion,  on  this  addi- 
tional evidence,  that  the  action  could  not  be  maintained  for  a 
total  loss  (g) . 

1149.  The  following  case  shows  that,  though  at  one  time  Though  at 

the  state  of  the  cargo  was  such  as  to  give  a  right  of  abandon-  atate  of  the 

ment,  yet  if  the  right  be  not  then  exercised,  and  any  part  of  arfo°j„8ti"y^ 

the  careo  be  afterwards  recovered  in  such  a  state  that  it  may  ahandonment, 
°  yet  if  such 

(a)   Wilson  v.  Royal  Exoh.  Ass.      employed,  or  the  case  referred  to, 
Co.  (1811),  2  Camp.  623.     But  it  is      can  be  justified- 
dpubtf  ul  whether  the  language  her? 
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Sect.  1149. 

right  be  not 
then  exer- 
cised, and 
part  of  it  he 
afterwards 
recovered,  the 
assured  can- 
not sell  and 
recover  as  for 
a  total  loss. 

Anderson  v. 
Royal  !Exch. 
Ass.  Co. 


Thompson  v. 
Royal  Exoh. 
Ass.  Co. 


be  sent  on  in  a  marketable  condition  to  its  port  of  destination, 
and  there  are  opportunities  of  so  forwarding  it,  the  assured 
cannot  direct  a  sale  and  treat  the  loss  as  constructively 
total. 

Part  of  a  cargo  of  wheat  was  insured  "  free  of  average  " 
(but  without  the  exception,  unless  stranded)  from  Waterford 
to  Liverpool :  in  going  down  the  Waterford  river  the  ship 
struck,  and  filled  so  fast  that,  to  save  her  from  sinking,  she 
was  run  ashore  on  a  bank,  where  she  was  completely  under 
water  at  every  high  tide  :  in  the  course  of  about  a  month,  by 
the  exertions  of  the  master,  the  whole  of  the  cargo  was  got 
out  in  a  sea-damaged  state.  Of  that  portion  of  the  cargo 
which  was  the  subject  of  the  insurance,  part  was  wholly 
spoiled,  but  about  two-thirds  were  kiln-dried,  and  might 
have  been  sent  on  to  Liverpool  in  a  marketable  state  as  wheat, 
by  a  vessel  which  sailed  thither  about  two  months  after  the 
casualty,  and  by  which  that  part  of  the  cargo  which  belonged 
to  other  shippers  was  actually  forwarded.  The  agent  of  the 
assured,  however,  instead  of  so  forwarding,  sold  it  at  Water- 
ford ;  and  the  assured  brought  his  action  for  a  total  loss. 
The  question  of  his  right  to  recover  was  considered  mainly 
with  reference  to  the  time  at  which  he  had  given  notice  to 
abandon.  Lord  EUenborough,  however,  plainly  intimated 
that,  although  the  assured  might  have  treated  the  case  as  one 
of  total  loss  while  the  wheat  remained  submerged  in  the 
water,  yet  that  the  loss  had  ceased  to  be  total  when  the  wheat 
had  been  in  fact  got  out,  and  might  have  been  forwarded  in  a 
marketable  state  (h) .  On  the  same  ground,  in  a  case  where  the 
ship  was  wrecked  at  her  port  of  loading,  but  her  cargo,  con- 
sisting of  tobacco  and  sugars,  insured  "  free  of  average,"  was 
all  got  on  shore  and  saved,  though  in  a  very  damaged  state, 
but  it  did  not  appear,  though  the  original  ship  was  disabled 
and  obliged  to  be  broken  up,  that  what  was  saved  of  the  cargo 
might  not  have  been  forwarded  in  other  vessels— Lord 
EUenborough  and  the  Court  of  King's  Bench  held  that  the 


(A)  Anderson  v.  Royal  Exch.  Ass.  Co.  (1805),  7  East,  38, 
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assured,  who   had  abandoned,   could  not  recover  as  for  a   Sect.  1149. 
total  loss  (»■). 

1150.  The  cases  which  we  have  been  considering  are  cases  Constructive 
where  the  cargo  in  question  has  sustained  actual  damage  but  ^here  oom- 
where  there  has  been  a  mere  temporary  loss  of  voyage.     We  ™eroialty 
have  already  seen  that  an  insurance  on  goods  for  a  voyage  forward 
contemplates  the  arrival  of  the  goods  at  their  destination  [j). 
It  follows  that  there  may  be  a  constructive  total  loss  of  goods, 
although  the  goods  themselves  may  have  suffered  little  or  no 
physical  damage,  and  although  they  may  be  actually  in  the 
possession  and  under"  the  control  of  their  owner,  and  although 
there  be  no  physical  difiBculty  in  forwarding  them  to  their 
destination,  if  the  expenses  of  doing  so  would  be  so  great  as 
to  make  it  commercially  impossible  for  the  owner  to  do  so. 
If,  that  is  to  say,  perils  insured  against  have  occasioned  such 
a  condition  of  affairs,  that  the  expense  of  forwarding  the  goods 
would  exceed  their  arrived  value,  then,  inasmuch  as  it  would 
be  absurd  to  require  their  owner  to  spend  more  money  on 
them  than  they  would  ever  be  worth,  he  may  recover  for  a 
constructive  total  loss  {k) . 

1151.  So  far  the  law  may  be  considered  as  established.  The  What  ex- 
real  difficulty  in  relation  to  this  subject  has  been  to  ascertain  taken  into 
what  charges  and  expenses  may  be  taken  into  account  in  *°°°"'^*- 
determining  whether  the  goods  are  worth  sending  on.     In 
Eeimer   v.    Ringrose(^),  a  cargo  of  wheat  was  s6  greatly 
damaged  that  the  master,  intending  the  best  for  all  con- 
cerned, sold  it  at  an  intermediate   port  in  Norway.      The 
Court  of  Exchequer  laid  it  down  that  the  expense  of  drying 
the  wheat  and  of  sending  it  on  might  be  taken  into  account, 
in  considering  whether  it  was  worth  the  outlay. 

(i)    Thompson    v.    Royal    Exch.  (J)  Ante,  §  1142. 

Aas.   Co.  (1812),  16  East,  214;  and  (A)    This    case,   however,   is   not 

see  the  comments  of  Lord  Abinger  recognized   by  the   Mar.    Ins.   Act, 

on   this   ease   in   Eoux   v.   Salvador  1906:  see  ««<«,§  1142,  u.  (»«). 

(1836),  3  Bing.  N.  0.  280;  see  also  [l)  Eeimer  v.  Kingrose  (1851),  6 

Navone  v.  Haddon  (1850),  9  0.  B.  Exoh.  263. 
30. 
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Sect.  1151.       The  Court  of  Oommon  Pleas,  however,  in  a  suhsequent 
Eosetto  V.        case,  declined  to  adopt  this  rule  (m),  except  with  limitations. 
°  ^'  In  that  case  a  cargo  of  3,700  quarters  of  wheat,  valued  at 

6,400/.,  was  shipped  and  insured  in  bulk  "  free  from  average  " 
on  a  voyage  from  Odessa  to  Liverpool  (w).  Shortly  after 
sailing  the  ship  "  stranded,"  receiving  very  considerable  sea 
damage,  and  was  compelled  to  put  into  Constantinople  to 
refit.  The  repairs  and  expenses  amounted  to  1,800/.,  to  raise 
which  the  master  hypothecated  the  ship  and  cargo  for  1,850/. 
by  a  bottomry  bond,  payable  ten  days  after  arrival  in  the 
port  of  delivery.  The  ship  again  sailed,  and  before  her 
arrival  was  wrecked,  and  carried  into  Cork  by  salvors,  where 
the  cargo  being  found  to  be  very  considerably  damaged,  and 
the  vessel  not  worth  repairing,  notice  of  abandonment  was 
given,  and  both  were  sold. 

The  jury  found  as  a  fact  that  1,700  quarters  (about  half)  of 
the  wheat  might  have  been  dried,  warehoused,  and  sent  on  to 
Liverpool  in  a  marketable  condition ;  and  the  Court  held 
that  the  loss  on  the  wheat  was  an  average  loss  only,  if  part  of 
the  cargo  could  have  been  sent  on  to  the  port  of  destination 
at  less  than  its  market  value  when  there  ;  but  that  ia  con- 
sidering that  question,  the  jury  were  bound  to  take  into 
account  the  following  items  :  I.  The  cost  of  unshipping  the 
cargo;  2.  Of  drying  and  warehousing  it ;  3.  Of  transhipping 
it ;  4.  The  increased  cost  of  sending  it  on  (if  it  could  not  be 
forwarded  on  other  terms)  at  a  higher  than  the  original  rate 
of  freight  (o) ;  5.  The  amount  of  salvage  allowed  in  propor- 
tion to  the  value  of  the  cargo  saved.  If  the  aggregate  of 
these  items  exceeded  the  selling  value  of  the  cargo  at  the  port 


(w)  Judgment  of  CommoB  Pleas  writers  from  an  average  loss, 

in  Eosetto  v.  Ourney  (1851),  11  0.  B.  („)  if  g^nt  on  in  the  original  ship, 

it  is  on  the  original  contract,  and 

(»)  There  was  the  usual  warranty  then  nothing  ia  to  be  added  as  an 

"free  of  average"  ;  but  as  there  average  loss;  so,  if  transhipped  at 

had  been  a  clear  stranding  in  the  a  less  or  the  same  freight ;  but  if 

course  of  the  voyage,  the  clause  did  transhipped  necessarily  at  a  higher 

not  apply  so  as  to  protect  the  under-  rate,  the  increase  is  an  average  loss. 
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of  discharge,  then  the  loss  would  be  total  upon  notice  of   Sect.  1151. 
abandonment. 

With  regard,  however,  to  the  debt  and  costs  paid  to  the  Expenses  of 
holders  of  the  bottomry  bond,  the  Court  held  that  they  could  tiX^^^otibe 

not  be  taken  into   consideration  in   estimatins'  the  extent  tat*'ninto 

■^  account, 

(whether  total  or  partial)  of  the  loss  (jo).  "  The  under- 
writer," as  Cresswell,  J.,  expressed  it  in  the  course  of  the 
argument,  "  does  not  insui-e  against  a  loss  by  hypotheca- 
tion" [q).  "It  is  a  risk,"  says  Jervis,  C.  J.,  in  delivering 
the  judgment  of  the  Court,  "  not  contemplated  by  the  policy, 
and  which  the  assured  must  take  upon  himself  "  {r). 

1152.  Some  doubt  existing  as  to  the  effect  and  limit  Rule  in 
of  the  rule  laid  down  by  the  Court  in  Rosetto  v.  Gurney,  Gumey  re- 
especially  in  respect  of  freight,  that  rule  was  expressly  recon-  anTaffirmed 
sidered,  after  argument,  by  the  Court  of  Exchequer  Chamber 
in  the  case  of  Farn worth  v.  Hyde  (s) ,  and,  in  expressing  their 
concurrence  with  the  rule  in  that  case  as  being  the  true  rule, 
they  said :  "  We  are  all  of  opinion  that  where  goods  are, 
in  consequence  of  the  perils  insured  against,  lying  at  a  place 
different  from  the  place  of  their  destination,  damaged,  but  in 
such  a  state  that  they  can  at  some  cost  be  put  into  a  condition 
to  be  carried  to  their  destination,  the  jury  are  to  determine 
whether  it  is  practically  possible  to  carry  them  on,  that  is, 
according  to  the  well-known  exposition  in  Moss  v.  Smith  (t), 
whether  to  do  so  will  cost  more  than  they  are  worth ;  and 
that  in  determining  this,  the  jury  should  take  into  account  all 
the  extra  expenses  consequent  on  the  perils  of  the  sea,  such  as 
drying,  landing,  warehousing,  and  reshipping  the  goods ;  but 
that  they  ought  not  to  take  into  account  the  fact  that  if  they 
are  carried  on  in  the  original  bottom,  or  by  the  original  ship- 
owner in  a  substituted  bottom,  they  will  have  to  pay  the 
freight  originally  contracted  to  be  paid ;  that  being  a  charge 

{p)  Rosetto  V.  Gumey  (1851),  11  190. 

C.  B.  176,  182,  190.  (s)    Farnworth    v.    Hyde    (1866), 

(q)    Per   Cresswell,    J.,   11    C.    B.  L.  R.  2  C.  P.  204. 

182.  (t)  Moss  V.  Smith  (1850),  9  0,  B. 

(r)   Per  Jervis,  C.  J.,   11    C.   B.  94. 

4u3 


1388  CONSTRUCTIVE  TOTAL  LOSS,     [PART  III. 

Sect.  1153.  to  wHcli  the  goods  are  liable  when  delivered,  ■whether  the 
perils  of  the  sea  affect  them  or  not.  We  also  agree  that 
Rosetto  V.  Ghirney  (m)  correctly  decides  that  where  the  original 
bottom  is  disabled  by  the  perils  of  the  seas,  so  that  the  ship- 
owner is  not  bound  to  carry  the  goods  on,  and  he  does  not 
choose  to  do  so,  the  jury  are  not  to  take  into  account  the 
whole  of  the  cost  of  transit  from  the  place  of  distress  to  the 
place  of  destination,  which  must  be  incurred  by  the  goods 
owner  if  he  carried  them  on,  but  only  the  excess  of  that  cost 
above  that  which  would  have  been  incurred  if  no  peril  had 
intervened." 

Diacuasion  on       1153.  The  decision  of  the  Exchequer  Chamber  in  Fam- 
Hyde.  worth  1).  Hyde  has  been  the  subject  of  much  discussion  in 

recent  years  (®).  It  has  been  vigorously  impugned  by 
Lowndes  (x)  and  by  Mr.  McArthur  (y),  but  is  supported  by 
Mr.  Grow  (2) .  In  order  to  illustrate  the  difficulty,  it  is  advis- 
able to  set  out  the  facts  and  figures  with  some  particularity. 
The  action  was  brought  on  a  policy  on  a  cargo  of  wood  for  a 
voyage  from  Quebec  to  Liverpool.  The  vessel,  soon  after 
leaving  Quebec,  was  driven  on  shore  about  102  miles  down 
the  river  St.  Lawrence,  and,  being  a  constructive  total  loss, 
was  properly  sold  by  auction  for  a  small  sum.  The  cargo 
was  also  sold  at  the  same  time,  and  the  question  in  the  case 
was  whether  the  condition  and  situation  of  the  cargo  justified 
the  sale,  so  as  to  entitle  the  assured  to  recover  for  a  total  loss. 
The  evidence  showed  that  the  gross  value  of  the  cargo,  if 
it  had  been  sent  on  and  had  arrived  at  Liverpool,  would  have 
been  3,785^.  (a) .     The  freight  that  would  have  been  payable 

(«)  Roaetto  v.  Grumey  (1851),  11  course,  have  been  idle  to  retain  this 

0.  B.  176.  lengthy   discussion.      The    editors, 

(v)   The   discussion   contained    in  however,  do  not  think  that  the  effect 

this  and  the  following  paragraphs  is  of  the  recent  statute  is  so  clear  as  to 

retained  from  the  seyenth  edition  of  render  the  discussion  superfluous, 

this  work,  although  the  editors  are  («)  Mar.  Ins.  e.  133. 

disposed   to    think  that  the  whole  {y)  Mar.  Ins.  151. 

controversy  has  heen  settled  by  the  («)  Mar.  Ins.  165 — 159. 

Mar.  Ins.  Act.     See  infra,  §  1158.  (a)  I.e.,  4,3001.  less  a  sum  to  be 

If  this  were  clearly  so,  it  would,  of  allowed  for  depreciation,  as  to  whigh 
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to  the  shipowner  was  1,556/. :  so  that  the  net  value  of  the   Sect.  1153. 
cargo  to  the  merchant  was  2,229/.     The  cost  of  sending  on 
the  cargo  to  Liverpool  in  another  ship  would  have  been  as 
follows : — 

Cost  of  landing £350 

Cost  of  reloading 700 

Freight 2,552 

£3,602 


So  that  the  cost  of  forwarding  would  have  exceeded  the 
freight  originally  contracted  for  by  2,046/.  These  figures 
show  that  the  sum  which  the  cargo  would  have  sold  for  at 
Liverpool  would  have  exceeded  the  cost  of  forwarding  by 
183/.  only ;  and  this  sum  the  jury  and  the  Court  of  Common 
Pleas  appear  to  have  considered  was  too  narrow  a  margin  for 
the  cargo- owner  to  rely  upon  for  his  profit,  and  a  verdict  for 
a  total  loss  was  therefore  given  and  approved. 

1154.  The  defendant  appealed  to  the  Exchequer  Chamber,  Tlie 
and  during  the  argument  in  that  Court  it  was  for  the  first  chamlber. 
time  suggested,  by  Blackburn,  J.,  that  the  right  question  had 

not  hitherto  been  considered,  for  that,  unless  the  Court  of 
Common  Pleas  in  Eosetto  v.  Gurney  had  laid  down  a  wrong 
rule,  the  proper  comparison  was  between  the  extra,  as  distinct 
from  the  whole,  cost  of  forwarding,  on  the  one  hand,  and  the 
gross  Liverpool  value,  without  deducting  the  original  freight, 
on  the  other;  and  that  inasmuch  as  in  this  case  such  extra 
cost  was  only  2,046/.,  whereas  the  goods  if  they  had  arrived 
would  have  sold  for  3,785/.,  it  was  impossible  to  say  that 
the  jury  were  justified  in  finding  that  perils  of  the  sea  had 
caused  a  total  loss.  This  view  was  eventually  adopted  by  the 
Court,  and  the  verdict  for  a  total  loss  was  set  aside  (b). 

1155.  Lowndes  and  Mr.  McArthur  both  consider  that  the  Famwortlij). 
decision  of  the  Exchequer  Chamber  in  this  ease  is  based  on  ^J^_  '^'^' 

the  Court,  in  dealiag  with  the  case,  (b)  The  most  material  part  of  the 

accepted  an  estimate  of  6151.  judgment  has  already  been  cited. 
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Sect.  1155.  an  undeniaUe  fallacy.  "  There  is  no  total  loss  by  sea-peril, 
it  is  argued,"  says  Lowndes  (c),  "unless  the  whole  value  of 
the  cargo  is  exceeded  by  the  expense  resulting  from  sea-peril : 
now  the  whole  value  of  the  cargo  is  its  value  including,  or 
without  deduction  of,  the  freight ;  and  the  freight  under  the 
original  bill  of  lading  is  not  an  expense  resulting  from 
sea-peril.  The  fallacy  here  is,  not  perhaps  obvious,  but 
undeniable  when  pointed  out.  The  value  of  the  cargo  to  the 
merchant  or  owner  of  it  is  not  the  gross  proceeds,  but  those 
proceeds  minus  the  ordinary  freight.  If,  on  the  other  hand, 
the  question  is  as  to  the  whole  value  of  the  cargo  to  some  one, 
no  matter  whether  the  owner  of  the  cargo  or  of  the  ship,  then 
to  some  one  the  entii-e  cost  of  forwarding  it  by  another  vessel, 
the  original  ship  having  been  disabled  by  the  perils  insured 
against,  is  an  expense  resulting  from  those  perils.  That  is  to 
say,  in  computing  the  value,  the  interests  of  shipowner  and 
cargo -owner  are  added  together,  but  in  estimating  the  ex- 
penses, the  interest  of  the  cargo-owner  alone  is  looked  at." 

Mr.  McArthur  (d)  takes  the  same  view.  "  In  principle, 
the  original  freight  should  be  deducted,  in  the  estimate  both 
of  the  extra  charges  and  of  the  value  at  destination ;  for  the 
question  is,  whether  the  goods  can  be  forwarded  so  as  to 
realize  some  portion  of  their  value,  or  whether  the-  whole 
value  to  the  owner  will  be  absorbed  by  the  extra  cost  of 
forwarding.  The  value  of  the  cargo  to  the  owner  is  not  the 
gross,  but  the  net  value  on  arrival,  i.e.,  the  market  value  at 
destination,  less  freight  and  ordinary  sale  charges.  The 
Court  of  Exchequer  Chamber  decided,  however,  that  to  give 
rise  to  a  constructive  total  loss,  the  gross  value  of  the  cargo 
must  be  absorbed  by  the  extra  cost  of  forwarding,  i.e.,  the 
entire  cost  of  forwarding,  deducting  the  original  freight. 
This  decision  was  clearly  erroneous,  for  the  original  freight 
may  either  be  brought  in  or  left  out  on  both  sides  in  the 
calculation,  but  cannot  correctly  be  brought  in  on  one  side 
only." 

(«)  Mar.  Ins.  b.  133,  n.  (1).  (rf)  Mar.  Ins.  161,  n. 
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1156.  The  rule  advocated  hj  these  writers  may  also  be  Sect.  1156. 
supported  by  the  following  argument.     The  gross  value  of  Further 
the  goods  at  their  place  of  destination  may  for  present  pur-  Ig^^n^t  Farn- 
poses  be  considered  to  consist  of  two  items,  their  prime  cost  Hyde."' 
and  the  enhancement  of  their  value  by  reason  of  their  trans- 
portation.    The  insurable  value  of  the  goods,  which  is  aU  the 
underwriter  is  deemed  to  be  concerned  with,  is  the  prime  cost 
of  the  goods,  or  that  which  by  the  valuation  is  agreed  to  be 
the  prime  cost.     If,  in  considering  whether  there  should  be 
an  abandonment  of  that  which  he  has  insured,  the  enhanced 
value  of  the  goods  is  to  be  considered,  the  expenditure  on 
freight  to  which  the  enhancement  will  be  due,  should  be 
taken  into  consideration  and  deducted  (e).     It  is  only  by  the 
payment  of  the  whole  freight,  that  the  goods  will  have  the 
value  which  is  the  basis  of  the  calculation  in  Farnworth  v. 
Hyde. 

It  should  also  be  borne  in  mind  that  an  insurance  on  goods 
for  a  particular  voyage  is  not  merely  an  insurance  of  the 
goods  against  physical  loss  or  damage.  The  undertaking  of 
the  underwriter  is  that  they  shall  not  be  prevented  by  perils 
insured  against  from  reaching  their  destination.  If  the  ship 
by  which  they  are  insured  is  prevented  by  the  perils  of  the 
voyage  from  bringing  them  to  their  destination,  the  original 
adventure  is  frustrated,  and  the  original  contract  of  affreight- 
ment has  ceased  to  exist.  Ought  not  the  assured,  when  he  is 
thus  called  upon  to  accept  his  goods  at  a  different  place,  to  be 
entitled  to  abandon,  when  they  will  not  be  worth  the  cost  of 
transportation  to  their  destination  ? 

This  is,  in  effect,  an  application  of  the  "  prudent-uninsured- 
owner  "  principle.  Suppose,  for  instance,  that  goods  which 
will  realize  1,000/.  at  their  port  of  destination  are  being 
carried  for  a  freight  of  650/.,  that  the  shipowner,  owing  to 

(e)  On  principle  it  migM  well  be  valuation.     This  view  is,  however, 

argued  that  the  assured  should  he  not  supported  hj  authority,  and  the 

entitled  to  abandon  when  the  extra  editors  have  reason  to  believe  that  it 

expenditure  due    to   perils   insured  does   not   find   favour    either  with 

against  exceeds  the  insurable  value  underwriters  or  with  merchants. 
— i.e.,  the  prime  cost  or  the  agreed 
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Sect.  1156.  perils  of  the  seas,  justifiably  declines  to  carry  them  beyond  a 
port  of  refuge,  and  that  it  is  ascertained  that  the  goods  can 
only  be  carried  on  to  their  destination  by  spending  500^.  in 
re-conditioning,  and  600/.  for  freight  from  the  intermediate 
port.  In  such  a  case  a  prudent  uninsured  owner  would 
clearly  decline  to  take  goods  on  further,  because  by  doing  so 
he  would  be  100/.  out  of  pocket.  But,  .according  to  Fam- 
worth  V.  Hyde,  there  is  no  constructive  total  loss,  because  the 
increased  cost,  viz.  450/.,  is  less  than  the  gross  arrived  value 
of  the  goods  (/). 

Moreover,  if  the  assured  cannot  abandon  under  circum- 
stances such  as  those  of  Farnworth  v.  Hyde,  he  will  not  be 
indemnified  for  a  great  part  of  the  loss  caused  by  perils 
insured  against.  We  will  take  the  facts  and  figures  of  that 
case,  which  have  been  fully  set  out.  There  was  a  deprecia- 
tion of  515/.,  part  of  which  would  no  doubt  be  recoverable, 
except  under  a  policy  against  total  loss  only.  The  cost  of 
landing  the  cargo  was  350/.,  and  this  was  probably  recoverable 
under  the  sue  and  labour  clause.  But  the  cost  of  reloading 
was  700/.,  and  the  extra  freight  was  1,000/.,  and  unless 
the  decisions  in  Great  Indian  Peninsular  Railway  Co.  v. 
Saunders  (g),  and  Booth  v.  Gair  (h)  are  reconsidered  and 
overruled,  neither  of  these  items  of  expenditure  could  be 
recovered  from  the  underwriter.  Thus,  in  consequence  of 
perils  insured  against,  there  would  have  been  a  loss  of  at 
least  1,700/.  in  carrying  out  the  adventure,  which  the  assured 
would  have  to  bear  himself.  When  the  insurance  is  against 
total  loss  only  (and  this  is  the  only  insurance  which  can 
practically  speaking  be  effected  on  some  kinds  of  goods),  the 
hardship  on  the  assured  is  obviously  even  greater. 


Arguments  in      1157.  On  the  other  hand,  the  position  adopted  by  Messrs. 

suppor''  "* 

Famw 

Hyde. 


^mworth  V.   Lowndes  and  MoArthur  may  also  in  certain  cases  lead  to 


(/)  Mr.  Gow,  however,  in  answer  appKed  to    marine    insurance    pro- 

to  this  argument,  suggests  that  this  blems.    Mar.  Ins.  159. 

may  be  only  an  additional  instance  (g)  (1861),   1  B.  &  S.  41  ;  2  ibid. 

of  the  inadequacy  of  the  "prudent-  266. 

uninsured- owner  "     theory,     when  W  (1863),  15  0.  B.  N.  S.  291. 
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surprising  results.  For  instance,  assume  that  the  goods  will  Sect.  1157. 
realize  1,000/.,  as  before,  and  that  the  freight  is  800/.  ;  the 
voyage  has  to  be  abandoned  near  to  the  port  of  departure,  as 
in  Farnworth  v.  Hyde,  and  the  goods  can  only  be  forwarded 
at  an  increased  rate  of  freight,  say  900/.  (i) .  They  are  them- 
selves, however,  but  little  damaged,  so  that  all  extra  charges, 
including  re -conditioning,  will  be  covered  by  100/.  Is  the 
owner  entitled  to  abandon  ?  The  real  reason  for  abandon- 
ment in  such  a  case,  it  may  be  said,  would  be  not  injury  to 
or  loss  of  the  goods,  but  the  high  rate  of  freight  in  proportion 
to  their  value  which  the  owner  has  agreed  to  pay.  But  as  to 
this,  Mr.  G-ow  observes  :  "  the  underwriter  never  guarantees 
that  cargo  will  be  worth  its  freight  whether  it  arrives  damaged 
or  sound ;  why  should  a  freight  obligation  be  imported  into 
his  contract  in  certain  cases  of  damage  and  loss,  when  it  is 
really  a  part  of  the  merchant's  obligations  which  the  merchant 
retains  at  his  own  risk  in  case  of  arrival  of  his  goods  at 
destination  ?  " 

It  is  clear  that  in  the  instance  given  the  physical  damage 
sustained  by  the  goods  would  not  justify  abandonment. 
Such  damage  is  assumed  to  be  comparatively  insignificant, 
and  it  might  indeed  be  non-existent.  Abandonment  in  such 
a  case  is  justified,  if  at  all,  on  the  ground  that  the  effect  of 
perils  insured  against  has  been  such  as  to  render  it  commer- 
cially impossible  for  the  merchant  to  carry  on  the  goods.  A 
constructive  total  loss  of  goods  may  no  doubt  be  constituted 
in  this  way,  for  it  is  established  in-  the  case  of  goods,  though 
it  is  otherwise  in  an  insurance  on  ship,  that  an  insurer  does 
undertake  that  perils  of  the  sea  shall  not  prevent  the  voyage 
from  being  brought  to  a  successful  termination.     But,  while 

(j)  It  is  possible  also  that  there  cargo,  owing  to  the  loss  of  the  ship, 
might  be  no  increase,  and  even  a  At  the  same  time  the  market  for  his 
diminution  of  freight,  and  such  goods  at  the  port  of  discharge  may 
diminution  might  more  than  com-  have  so  far  fallen  as  to  make  his 
pensate  the  shipper  for  the  costs  adventure  necessarily  an  unprofitable 
of  transhipment,  &c.  The  shipper  one.  Could  this  be  a  case  of  con- 
might  then  be  in  no  worse,  or  even  structive  total  loss,  by  perils  of  the 
in  a  better  position  as  regards  Ms  sea,  of  his  goods  P 
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Sect.  1157.  so  much  is  conceded,  it  may  be  urged,  in  support  of  the  deci- 
sion of  the  Exchequer  Chamber  in  Famworth  r.  Hyde,  that 
adverse  criticism  has  failed  to  give  due  weight  to  the  con- 
sideration that  a  constructive  total  loss,  for  which  underwriters 
are  to  be  held  liable,  must  have  been  due  to  perils  insured 
against  ?  So  far  as  the  freight  by  the  substituted  vessel  does 
not  exceed  that  which  the  shipper  originally  contracted  to 
pay,  such  freight  did  not  become  payable  by  him  by  reason 
of  any  peril  of  the  sea  ;  it  was  payable  in  any  event  (J).  The 
only  loss  occasioned  by  such  peril  is  the  additional  amount 
which  it  becomes  necessary  to  pay  for  carrying  the  goods  in  a 
substituted  bottom.  There  is,  therefore,  force  in  the  argument 
that  it  is  only  this  additional  amount  which  should  be  taken 
into  consideration.  "  To  bold  otherwise,"  said  Channell,  B.  (/c), 
"  would  be  to  enable  the  assured  owner  of  goods  to  bring  into 
account  the  whole  of  the  freight  wherever  the  cost  of 
obtaining  a  substituted  bottom  exceeded  the  original  freight, 
however  small  the  excess  may  be ;  for,  in  such  a  case,  the 
shipowner  would  never  carry  on  the  goods  for  the  purpose  of 
earning  his  original  freight,  though  he  might,  perhaps,  do  so 
as  agent  of  the  goods  owner  ;  whilst  no  part  of  the  freight 
could  ever  be  charged  when  the  cost  fell  short  of  the  original 
freight,  in  which  case  the  shipowner  would  forward  them. , 
This  would  be  a  very  unsatisfactory  state  of  the  law  ;  and  we 
are  of  opinion  that  the  case  of  Rosetto  v.  Q-urney  (l),  which 
prevents  that  result,  was  correctly  decided." 

Against  the  argument  that,  inasmuch  as  an  insurance  on 
goods  for  a  voyage  is  an.  insui'ance  by  a  particular  vessel,  the 
adventure  insured  is  brought  to  an  end  by  the  loss  of  that 
vessel,  and  that  the  underwriters  on  the  goods  should  therefore 

(J)  See  per  Blackburn,  J.,  L.  R.  2  insures  not  against  the  loss  to  the 

C.  P.  at  p.  220,  citing  from  Baily  owner,  but  the  loss  incurred  by  the 

on  Perils  of  the  Sea.     See  also  per  perils  of  the  sea." 

Shee,  J.,  36  L.  J.  0.  P.  at  p.  37  :—  (/c)  In  delivering  the  judgment  of 

"Why  should  the  underwriter  pay  the  Exchequer  Chamber,  L.   E.   2 

for  freight  of  a  new  ship  a  sum  which  C.  P.  at  p.  226. 

would  have  had  to  be  paid  under  any  {I)  11  0.  B.  176. 
circumstances  P      The     underwriter 
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be  liable  for  a  total  loss,  it  may  on  the  other  hand  be  said  that  Sect.  1157. 
logically  this  involves  the  proposition  that  whenever  a  voyage 
is  frustrated  by  a  total  loss  of  the  ship,  there  may  be  an 
abandonment  of  cargo,  irrespective  of  all  considerations  as 
to  the  practicability  of  forwarding,  which  is  clearly  going 
too  far. 

1158.  The  difficulty  illustrated  by  Farnworth  v.  Hyde  is  How  the 
due  to  the  fact,  already  indicated,  that  in  considering  whether  arises!  ^ 
there  has  been  a  constructive  total  loss  of  goods,  regard  is  had 
not  to  the  actual  value  of  the  goods  at  the  port  of  loading, 
but  to  what  would  probably  have  been  their  value  on  arrival 
at  their  destination,  had  they  been  forwarded.  It  is  a  some- 
what anomalous  position  that  it  should  in  this  way  be  neces- 
sary to  take  into  consideration  a  prospective  hypothetical 
value,  in  order  to  determine  whether  or  not  an  underwriter 
is  liable  to  pay  for  an  actual  value  in  the  past.  It  is  clear, 
however,  that  it  is  to  this  prospective  hypothetical  value  that 
consideration  has  always  been  given. 

In  any  case,  the  editors,  while  appreciating  the  difficulties 
of  Farnworth  v.  Hyde,  cannot  agree  with  the  suggestion  that 
the  decision  is  based  on  any  obvious  oversight.  It  is  quite 
clear  from  the  course  which  the  proceedings  took  in  the 
Exchequer  Chamber,  that  it  was  by  no  inadvertence  that  the 
Court  (»?)  came  to  the  conclusion  at  which  they  did  in  fact 
arrive.  It  is  also  clear  that  Farnworth  v.  Hyde  not  having 
been  overruled  by  any  superior  Court,  must  be  considered  as 
having  established  the  law  of  the  land  as  it  existed  until  the 
1st  of  January,  1907,  when  the  Marine  Insurance  Act,  1906, 
came  into  force. 

The  question  now  is,  whether  the  law,  as   declared   by  Has  the 
Farnworth  v.  Hyde,  has  been  altered  by  the  Marine  Insur-  anoe  Act 
ane^  Act.     It  is  thereby  enacted  (m)  that  "there  is  a  con-  faw'^onthfs 
structive  total  loss  ....  in  the  case  of  damage  to  goods,  point  ? 

[m]  Pollock,  C.  B.,  Channeil,  B.,  («)    Sect.    60,   sub-sect.    (2)   (iii), 

Blackburn  and  Mellor,  JJ.,  Pigott,       ante,  §  1091. 
B.,  and  Shee,  J. 
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Sect.  1158.  where  the  cost  of  repairing  the  damage  and  forwarding  the 
goods  to  their  destination  would  exceed  their  value  on 
arrival."  If  these  words  are  literally  construed — and  there 
seems  little  reason  for  doing  otherwise— the  "  cost  of  forward- 
ing the  goods  to  their  destination  "  must  include  the  entire 
freight  payable  for  carrying  the  goods  on  to  their  destination 
from  the  place  of  distress,  and  not  merely  the  excess  of  that 
freight  over  the  freight  which  would  have  been  payable  under 
the  original  contract.  Whether  this  result  is  what  was 
intended  by  the  framers  of  the  Act  it  is  of  course  impossible 
to  say.  TJuless,  however,  it  be  possible  to  maintain  that  the 
"cost  of  forwarding  the  goods"  means  only  the  extra  cost 
caused  by  perils  insured  against, — that  is  to  say,  that  "  the 
cost "  does  not  mean  all  the  cost,  but  only  a  certain  portion 
of  it — it  seems  impossible  to  avoid  the  conclusion  that,  owing 
to  the  Act  of  Parliament,  the  decision  in  Parnworth  v.  Hyde 
is  no  longer  law. 

There  is  now  no  doubt  that,  although  the  whole  of  the 
cargo  cannot  be  sent  on  (o),  this  circumstance  is  not  conclusive 
in  determining  whether  a  sale  by  the  master  is  justifiable,  or 
the  loss  on  goods  constructively  total  (p). 

It  is  equally  clear,  and  is  established  by  the  same 
authorities,  that  if  a  sale  of  the  cargo  be  not  otherwise 
justifiable,  it  will  not  be  rendered  so  by  being  made  under 
the  decree  of  a  Vice- Admiralty  Court  or  any  analogous  Court 
abroad  {q). 


Impractic- 
ability of 
Bending  on 
the  whole. 


Sale  of 

partially 

damaged 


1159.  It  remains  to  consider  two  authorities  which  seem 
hardly  consistent  with  the  current  of  later  decisions,  and 


(o)  This  was  one  of  the  grounds  of 
Lord  Mansfield's  decision  in  Man- 
ning V.  Newnham  (1782),  3  Dongl. 
130,  and  arose  again  in  Anderson 
V.  Royal  Exoh.  Ass.  Co.  (1805),  7 
East,  44. 

(p)  Freeman  v.  East  India  Co. 
(1822),  5  B.  &  Aid.  617 ;  Morris  v. 
Robinson  (1824),  3  B.  &  Cr.  196 ;  5 


Dowl.  &  Ryl.  35  ;  Cannan  i/.  Mea- 
burn  (1823),  1  Bing.  243  ;  Moss  v. 
Smith  (1850),  9  C.  B.  94  ;  Rosetto  ». 
Gumey  (1851),  11  C.  B.  176; 
V.  Ralli  (1876),  1  C.  P.  D.  358. 

(?)  See  also  Reid  v.  Darby  (1808), 
10  East,  143 ;  per  Dr.  Lushington, 
The  Eliza  Cornish  (1853),  1  Spinka, 
36. 
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would  protably  not  now  he  supported  to  their  full  extent  (r).    Sect.  1159. 
It  may  be  observed  that  in  neither  case  was  there  a  warranty  perishable 

,       „  .  cargo,  which 

to  be  tree  oi  average.  might  have 

A  cargo  of  sugars  was  insured  from  Liverpool  to  Calais :  ^^^^^' 
the  ship  was  forced  to  put  back  to  Liverpool  in  a  totally  dis-  Gemon  v. 
abled  state,  and  the  sugars,  having  been  necessarily  unloaded,  ^sI^Co.'^'' 
were  found,  on  survey,  to  be  so  sea-damaged  that  no  part  of  Cargo  un- 
them  was  in  a  merchantable  state,  and  that  they  could  not 
have  been  sent  on  except  as  damaged  goods,  though  ships 
might  easily  have  been  procured  to  forward  them  in  that  state. 
Under  these  circumstances  the  sugars  were  sold  at  Liverpool 
for  about  two-thirds  of  their  sound  value,  and  the  assured, 
who  had  given  due  notice  of  abandonment,  claimed  to  recover 
as  for  a  total  loss.     Gribbs,  C.  J.,  told  the  jury  at  the  trial  that 
the  assured  would  not  be  justified  in  abandoning,  unless  the 
property  was  reduced  to  such  a  state  that  it  could  not  be 
applied  to  the  original  purpose  of  the  voyage ;  but  that  they 
would  be  entitled  to  do  so  "  if  it  was  not  in  a  proper  condi- 
tion for  the  market  "  :  the  jury  thought  the  sugars  were  not 
in  a  fit  state  to  be  forwarded,  and  found  for  a  total  loss  (s). 

1160.  The  following  case,  if,  indeed,  it  ought  not  to  be  put  Hudson  v. 
wholly  on  the  ground  of  an  acceptance  of  the  abandonment  q  1      _ 

by  the  underwriters,  which  was    mainly  reKed    on   by  the  merchantable, 
majority  of  the  Court,  goes  further  than  any  other  authority 
in  English  law,  and  seems  to  show  that,  although  ample 

(r)  So  Arnould,  2nd  ed.  p.   1135.  Haddon  (1860),  Maule,  J.,  remarked. 

As  regards  the  former  of  the  two  "  That  was  not  the  case  of  an  insur- 

foUowing  cases,  however,  the  editors  ance  free  from  average":   9  C.  B. 

do  not  see  anything  to  criticise,  ex-  '6S.      This  is   undoubtedly  so.      It 

cept  perhaps  the  verdict  of  the  jury.  appears   from  the   report   in   Holt, 

(s)  Gernon  v.   Koyal   Exoh.    Ass.  that   the  ship   had  stranded   before 

Co.  (1815),  at  N.  P.,  Holt,  52.     The  putting  back  to  Liverpool;  the  case. 

Court   in    banc   (6    Taunt.    383 ;    2  therefore,  was  treated  as  though  no 

Marsh.  K.   92)  refused  to  set  aside  warranty   had   existed,   though   the 

the   verdict,   but    the    only   ground  policy,    as   in    the    similar    case    of 

which     the     defendant     was     there  Roaetto   v.    Gurney,   had   no   doubt 

allowed  to  raise  was  as  to  the  sufBl-  been  framed  with  the  usual  average 

oienoy  of  the  notice  of  abandonment.  clause. 
On  this  case  being  cited  in  Navon?  v. 


1398  CONSTRUCTIVE  TOTAL  LOSS,  [PAET  III. 

Sect.  11 60.  opportunities  of  transhipment  exist,  and  part  of  the  goods  are 
still  in  a  merchantable  condition,  yet  they  may  be  sold  and 
abandoned  if,  upon  the  whole,. it  was  better  for  the  interests 
of  all  concerned  not  to  forward  them.  A  cargo  of  Oape 
wines,  consisting  of  241  pipes  and  71  hogsheads  (of  the  invoice 
value  of  nearly  8,000/.),  was  insured  (but  without  any 
warranty  to  be  free  of  average)  from  the  Cape  to  Bristol, 
Liverpool  or  Dublin.  Had  the  ship  arrived  safely,  the 
assured  intended  to  land  100  pipes  at  Bristol,  and  to  send  on 
the  remainder  to  Dublin,  which  was  therefore  the  ultimate 
port  of  destination.  The  ship,  however,  just  before  reaching 
Bristol  was  driven  by  a  gale  on  the  rocks  at  Portishead, 
where  she  bulged,  heaved  over,  and  finally  lay  in  such  a 
position  that  the  whole  of  her  cargo  was  under  water  at  high 
tide.  The  assured,  immediately  on  hearing  of  the  casualty, 
gave  notice  of  abandonment,  and  measures  were  then  taken, 
with  the  express  sanction  of  the  underwriters,  to  rescue  the 
cargo :  the  result  was  that  229  pipes  and  67  hogsheads  were 
got  out,  of  which  71  pipes  and  43  hogsheads  were  sound  and 
full,  and  17  pipes  and  4  hogsheads  were  quite  empty;  the 
residue  had  either  partially  leaked,  or  were  more  or  less 
damaged  by  sea  water,  but  were  not  in  an  unmerchantable 
state,  and  ships  might  easily  have  been  procured  to  take  them 
on  to  Dublin.  The  wines  were  finally  sold  for  the  gross  sum 
of  4,044/.  2s.  6d.  (rather  more  than  half  the  invoice  price),  and 
for  the  net  sum,  after  deducting  salvage  and  all  expenses,  of 
2,570/.  16s.  3d.  The  Court  of  Common  Pleas  held  that  the 
plaintiff  was  entitled  to  a  verdict  for  a  total  loss  (t) ;  the 
majority  of  the  Court  laid  principal  stress  on  the  fact  that  the 
conduct  of  the  underwriters  amounted  to  an  acceptance  of  the 
notice  to  abandon,  and  therefore  fixed  the  rights  of  the  parties 
from  that  time.  Richardson,  J.,  however,  put  his  judgment 
on  the  ground  that  in  this  case  there  was  such  a  loss  as  to 
give  the  assured  a  right  of  abandonment  at  the  time,  and  that 
such  right  had  not  been  divested  by  subsequent  circumstances. 

[i)  Hudson  v.  Harrison  (1821),  3  Brod.  &  B.  97  ;  6  Moore,  288. 
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"  When  notice  of  abandonment  was  given,  the  ship  was  on  the  Sect.  1160. 
shore  on  her  side,  exposed  to  the  operation  of  the  wind  and 
tide,  and  at  high  water  the  whole  of  the  cargo  was  immersed 
in  the  sea ;  and  it  was  uncertain  whether  she  might  not  perish 
with  the  rise  of  every  tide  "  ;  and,  after  remarking  generally 
on  the  state  of  the  cargo,  and  the  opinion  of  all  the  witnesses 
that  a  sale  was  the  best  measure  for  all  concerned,  he  added  : 
"  It  is  material  to  observe,  that  such  part  of  the  wines  as  were 
damaged  by  the  salt  water  must  have  become  in  a  more 
deteriorated  state  by  delay,  or  by  sending  them  on  to  Dublin, 
their  final  port  of  destination."  Undoubtedly  this  last  con- 
sideration is  material,  and  may  perhaps  be  deemed  sufficiently 
so  to  reconcile  this  case  on  its  facts  with  the  other  authorities, 
even  without  putting  it  exclusively  on  the  ground  of  an 
acceptance  of  an  abandonment  by  the  underwriter. 

1161.  There  are  no  words  in  the  Marine  Insurance  Act  ConstruotiTe 
which  deal  specifically  with  constructive  total  loss  of  freight,    freight. 
The  consideration  of  the  subject  of  total  loss,  and  espe-  Its  peculiar 

•  1         1   18't'U'e. 

cially  of  constructive  total  loss,  of  freight,  is  rendered 
difficult  by  the  peculiar  nature  of  freight,  regarded  as  a 
subject  of  insurance.  To  use  the  words  of  Cleasby,  B.  (m)  : 
"  It  is  not,  as  is  usually  the  case,  an  interest  in  anything 
which  exists,  and  of  which  possession  can  be  had,  as,  for 
instance,  a  ship  or  cargo,  or  even  "  (in  the  case  then  before 
the  Court)  "  freight  of  cargo  on  board,  of  which  the  lien  on 
the  cargo  gives  a  qualified  possession  ;  but  in  such  a  case  of 
chartered  freight  as  the  present  the  interest  is  only  a  right 
to  have  cargo  provided ;  it  can  only  be  enforced  by  action, 
and  is  in  the  nature  of  a  chose  in  action." 

It  is,  for  example,  easy  to  understand  what  is  meant  by  an 
abandonment,  or  a  notice  of  abandonment,  of  ship  or  cargo  to 
underwriters,  and  it  is  comparatively  easy  to  appreciate,  and 
to  apply,  principles  of  law  when  we  are  dealing  with  tangible 
objects  of  this  nature.     With  respect  to  freight,  however, 

{u)  In  Potter  v.  RauMn  (1870),  L.  R.  6  0.  P.  at  p.  354, 
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Sect.  1161.  though  the  principles  are  the  same,  their  application  is  more 
Meaning  of  difficult.  A  notice  of  abandonment  of  freight  can  mean  little 
abandonment  more  than  a  notice  to  underwriters  that  they  may,  if  they 
of  freight.  please,  avail  themselves  of  such  chance  as  there  may  be  of 
earning  the  freight,  which  is  in  danger  of  being  lost.  Great 
difficulty  has  been  felt  as  to  when  such  notice  must  be  given, 
and  when  it  may  be  dispensed  with.  This  may  perhaps  be 
tantamount  to  saying  that  there  is  often  great  diffi,culty  in 
distinguishing  between  an  actual  and  a  constructive  total  loss 
of  freight.  It  has  even  been  suggested  that  notice  of  aban- 
donment is  never  necessary  in  order  to  claim  a  loss  upon  an 
insurance  of  freight  (») ,  which  is  likewise  probably  tantamount 
to  saying  that  there  is  no  such  thing  as  a  constructive  as 
distinguished  from  an  actual  total  loss  of  this  interest.  Such 
a  statement  is  indeed  probably  too  broad,  especially  in  view 
of  the  opinion  of  Brett,  J.,  in  Potter  v.  Rankin  (?<•),  but  the 
mere  fact  that  such  a  suggestion  should  have  been  made 
illustrates  the  complexity  of  the  subject.  At  any  rate,  there 
appears  to  be  no  reported  case  (as)  where  an  action  for  a  total 
loss  of  freight  has  been  defeated  for  want  of  a  notice  of 
abandonment. 


Facts  of 
Potter  V. 
Rankin. 


1162.  The  leading  case  on  the  subject  of  total  loss  (actual 
or  constructive)  of  freight,  and  the  necessity  of  giving  notice 
of  abandonment,  is  now  Eankin  v.  Potter  («/),  containing  not 
only  a  decision  of  the  House  of  Lords,  but  also  the  opinions 
of  the  various  judges  who  were  called  in  to  advise  their 
lordships.  The  facts  of  the  case  were  as  follows : — The  "  Sir 
William  Byre  "  sailed  in  December,  1862,  from  Greenock  to 
New  Zealand.  More  than  a  month  afterwards  she  was 
chartered  by  her  owners  to  proceed,  after  discharging  at  New 
Zealand,  to  Calcutta  and  load  a  cargo  for  England  at  a 


{v)  Mount  V.  Harrison  (1827),  4 
Bing.  388  ;  Idle  v.  Royal  Exoh.  Ins. 
Co.  (1819),  8  Taunt.  765. 

(w)  L.  R.  6  H.  L.  at  p.  102. 

{xj  Unless,  perhaps,  Popham  i).  St. 
Petersburgh  Ins.  Co.  (1904),  10  Com. 


Cas.  31,  be  an  instance :  see  at  p.  33 
of  the  report. 

(y)  Potter  v.  Rankin  (1868),  L.  R. 
3  C.  P.  562  ;  (1870),  L.  R.  6  C.  P. 
341  ;  (1872),  L.  R.  6  H.  L.  83 
(Rankin  v.  Potter), 
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specified  rate  whicli  the  charterer  bound  himself  to  pay.  The  Sect.  1162. 
owners  then  effected  the  policy  in  question,  against  perils  of 
the  sea,  &c.,  upon  the  freight  to  be  earned  on  this  homeward 
Toyage.  The  vessel  eventually  arrived  at  Calcutta  so  badly 
damaged  by  perils  of  the  sea  as  to  make  it  impossible  to 
perform  the  voyage  thence  back  to  England,  and  her  owners 
abandoned  her  to  the  underwriters  on  ship.  The  owners 
under  these  circumstances  brought  an  action  as  for  a  total  loss 
of  the  chartered  homeward  freight,  having  meanwhile  given 
a  notice  of  abandonment  of  freight,  which  notice,  however,  it 
was  contended  by  the  underwriters  was  given  too  late.  The 
House  of  Lords,  in  accordance  with  the  opinion  of  the 
majority  of  the  judges,  held  that  no  notice  of  abandonment 
to  underwriters  on  freight  was  necessary.  It  is  not  quite 
clear,  and  perhaps  it  is  not  very  important  to  consider,  whether 
the  prevalent  view  was  that  the  case  was  one  of  actual  and 
not  of  constractive  total  loss,  in  which  case  notice  of  abandon- 
ment would  naturally  be  unnecessary,  or  that  though  a  case 
of  constructive  total  loss,  notice  of  abandonment  was  excused 
because  there  was  in  reality  nothing  to  abandon  (s).  Some  of 
the  judges  prefer  to  shape  their  reasons  from  the  one  point  of 
view  and  some  from  the  other. 

1163.  Perhaps  the  most  lucid  general  exposition  of  the  law  Actual  total 
.  .  ,        »         T    .         ,  ..        loss  of  freight, 

applicable  to   the   subject  is  to  be   found  m   the   opinion 

dehvered  by  Brett,  J.  (a)  :  "  There  may  be  an  actual  total 

loss  of  freight  if  there  be  an  actual  total  loss  of  ship,  or  an 

actual  total  loss  of  the  whole  cargo.     An  actual  total  loss  of 

ship  will  occasion  an  actual  total  loss  of  freight,  unless,  when 

the  ship  is  lost,  cargo  is  on  board,  and  the  whole  or  a  part  of 

such  cargo  is  saved,  and  might  be  sent  on  in  a  substituted 

ship  so  as  to  earn  freight  (6).     An  actual  total  loss  of  the 

(z)  Sects.  60  and  61  of  the  Mar.  notice,  unless  excused  (see  sut-seots.  7 

Ins.  Act  appear  to  imply  that  it  is  and  8),  will  prevent  the  assured  from 

not  necessary  that  there  should  be  a  reoOToring,  except  for  a  partial  loss, 
notice  of  abandonment  in  order  to  (a)  L.  R.  6  H.  L.  at  p.  99. 

constitute  a  constructive  loss.     But  (S)  These  observations  would  not 

bysect.  62,  sub-sect.  1 ,  failure  to  give  apply  to  a  case  where  not  only  the 
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Sect.  1163.  whole  cargo  will  oooasion  an  actual  total  Iobs  of  freight,  unless 

such  loss  should  so  happen  as  to  leave  the  ship  oapahle,  as  to 

time,   place,   and   condition,   of  earning   an  equal  or  some 

freight  for  carrying   other  cargo  on  the  voyage  insured." 

No  notice  of     And  later  (c) :  "  It  is  a  correct  proposition  of  insurance  law  to 

neoesBary'*'^    Say  that  no   abandonment  is   necessary,  and  no  notice  of 

■where nothing  abandonment  is  required,  where  there  is  nothing  to  abandon 
can  pass  to  -^  ° 

underwriters,   which  can  pass  to  Or  be  of  value  to  the  underwriters  (d).     It 

follows  that  on  a  policy  on  freight  in  general  terms  there 
need  be  no  abandonment  of  freight,  and  no  notice  of  abandon- 
ment is  required,  where  the  ship  is  damaged  to  such  an  extent 
or  under  such  circumstances  as  would  authorize  an  abandon- 
ment of  the  ship  on  a  policy  on  the  ship,  and  where  there  is 
no  cargo  on  board  the  ship,  or,  if  on  board,  where  none  is  saved 
with  the  chance  of  an  opportunity  of  its  being  forwarded  in  a 
substituted  ship.  In  the  several  states  of  circumstances  above 
set  forth,  the  loss  of  freight  on  the  policy  on  freight  would  be 
When  may  an  actual  total  loss.  This  conclusion  does  not  go  the  length 
constructive  °^  determining  that  there  never  can  be  a  constructive  total 
frefght  ?^  °*  loss  of  freight.  If,  for  instance,  the  ship  should  be  damaged 
as  described,  but  cargo  which  was  on  board  has  been  saved 
under  circumstances  which  leave  it  doubtful  whether  such 
cargo  might  or  might  not  be  forwarded  in  a  substituted  ship, 
or  if  the  original  cargo  should  be  lost  and  the  ship  may  or 
may  not  probably  earn  some  freight  by  carrying  other  goods 
on  the  voyage  insured,  it  may  be,  and  I  think  the  rule  is,  that 
in  order  to  make  certain  his  right  to  recover  as  for  a  total  loss 
on  the  policy  on.  freight,  the  assured  should  give  notice  of 
abandonment  of  the  chance  of  earning  such  substituted 
freight." 

ship,  but  also  the  cargo,  is  a  con-       Ins.    Co.    (1900),   6  Com.   Gas.   26, 
etruotive  total  loss,  and  any  freight      Mathew,  J.  ;    (1902),   7  Com.  Caa. 


which    might    possibly    be    earned       130,  C.  A. 
by  forwarding  the  cargo  would  be  /g\  -pug-e  102 

earned  by  salvors,  independently  of 
the  original  contract  of  afireight- 
pient.     See  Guthiie  v.  North  China 


{d)  See  Mar.  Ins.  Act,  s.  62,  sub- 
s.  7,  ante,  §  1091, 


insurance  on 
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1164.  It  appears,  therefore,  that  an  absolute  total  loss  of  both   Sect.  1164. 
ship  and  cargo  necessarily  must,  but  that  a  total  loss,  whether  Effect  of  loss 
absolute  or  constructive,  of  either  only,  may  or  may  not,  oargo^n'an 
involve  an  absolute  total  loss  on  freight.     In  other  words,  J^e"^^^"' 
where  the  circumstances  of  the  case  are  such  as  to  make  the 
ultimate  earning  of  freight  wholly  impossible,  no  notice  of 
abandonment  is  requisite  in  order  to  enable  the  assured  on 
freight  to  recover  the  whole  sum  he  has  insured  on  that 
interest  (e).     On  the  other  hand,  where  the  circumstances  are 
such  as  to  make  the  ultimate    earning    of   freight  highly 
doubtful,  without,  however,  destroying  all  hope  of  eventually 
earning  it,  then  notice  of  abandonment  may  be  necessary  to 
entitle  the  assured  on  freight  to  recover  as  for  a  total  loss  on 
that  interest. 

"  There  seems  little  doubt,"  says  Tindal,  C.  J.,  "  that  the 
assured  has  the  right  of  abandoning  the  freight  where  there 
has  been  a  constructive  total  loss  of  the  ship"  (/) ;  but,  as  in  the 
case  of  ship  and  goods,  this  right  is  prima  facie  merely,  and 
the  claim  of  the  assured  on  freight  to  recover  as  for  a  total 
loss  depends  solely  on  the  question  whether,  in  point  of 
fact,  freight  has  or  has  not  been  earned  at  the  time  of  action 
brought  {g). 

Thus,  there  can  be  no  doubt  that  capture,  arrest,  embargo, 
or  any  other  peril  insured  against,  the  effect  of  which  either 
is  to  break  up  the  voyage  altogether  or  to  prevent,  or  for  a 

(«)  Eankin  v.  Potter  (1873),  L.  R.  to  apply  to  an  insurance  on  freight : 

6  H.  L.  (E.  &  I.)  83  ;  Green  v.  Royal  per  A.  L.  Smith,  L.  J.,  at  p.  122. 

Exoh.  Ase.  Co.  (18 IS),  6  Taunt.  68  ;  (/)  Per  Tindal,  C.  J.,  in  Benson  v. 

Idle  V.  Royal  Exch.  Ass.  Co.  (1819),  Chapman  (1849),  6  M.  &  Gr.  810  ; 

8  Taunt.  755  ;  3  Moore,  116  ;  WUson  not  affected  as  to  this  point  by  the 

V.    Forster  (1816),    6   Taunt.    26;   1  judgment  of  the  Court  of  Error  or 

Marsh.  R.  428 ;  Robertson  v.  Marjori-  the  House  of  Lords.  See  this  aoknow- 

banks  (1819),  2  Stark.  573;  Mount  lodged  by  Lord  Truro  in  Scottish 

V.   Harrison   (1827),   4  Bing.   388  ;  Marine  Ins.  Co.  v.  Turner  (1863), 

Trinder,  Anderson  &  Co.  v.  Thames,  1  Maoq.  H.  L.  Cas.  334.     See  also 

(fee.  Mar.  Ins.  Co.,  [1898]  2  Q.  B.  Guthrie  -u.   North   China    Ins.   Co. 

114,  where  it  is  pointed  out  that  the  (1902),  7  Com.  Cas.  130,  C.  A. 

observations    of    Brett,    L.    J.,    in  {g)  See  the  editors'  observations, 

Kaltenbaoh  v.  Mackenzie  (1878),   3  anU,  §  1097a. 
0.  P.  D.  at  p.  476,  cannot  be  taken 
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Sect.  1164.  very  long  period  suspend,  the  earning  of  freight,  gives  the 
assured  on  freight  an  immediate  right  to  give  notice  of  ahan- 
donment  to  the  underwriters  on  that  interest;  and,  after 
giving  such  notice,  he  may  recover  against  the  underwriters 
as  for  a  total  loss,  provided  no  freight  is  earned  before  the 
commencement  of  the  action  [g). 

Where  freight      1165.  Where,  however,  freight  is  eventually  earned  before 

has  been 

actually  the  action  is  commenced,  the  right  of  the  assured  on  freight 

underwriters    *°  recover  as  for  a  constructive  total  loss  is  divested,  although 

on  freight  are  j^  m^y  not  have  been  earned  by  him,  and  may  be,  as  far  as 

though  it  may  he  is  concerned,  an  actual  total  loss.    Thus,  an  insurance  was 

earned  by  the'  effected  On  the  homeward  freight  of  a  ship,  which  had  sailed 

assure  .  ^^^  -^^  ballast  to   Riga,  under  a   charter-party :   after  the 

Abel.  greater  part  of  the  cargo  had  been  loaded  on  board  at  Riga, 

the   ship   was  seized   under  the   Russian   embargo   of    the 

7th  November,  1800;  the  master  and  crew  were  taken  out 

and  the  cargo  relanded :   on  receiving  intelligence  of  this 

casualty,  the  assured  gave  immediate  notice  of  abandonment, 

both  to  the  underwriters  on  freight,  and  also,  on  the  same 

day,  to  the  underwriters  on  ship,  with  whom  he  had  effected 

a  separate  insurance :  in  May,  1801,  the  embargo  was  taken 

off,  the  master  and  crew  were  released,  the  original  cargo 

was  again  put  on  board,  and  the  ship  arrived  with  it  in  this 

country  before  action  brought,  earning  full  freight.     Under 

these  circumstances  Lord  EUenborough  held,  that  the  plaintiff 

could  not  recover  a  total  loss  against  the  underwriters  on 

freight:    1.  Because  freight  had  in  the  event   been  fully 

earned,  and  therefore  no  loss  could  be  properly  demandable 

from  the  underwriters  on  freight,  "  who  merely  insure  against 

the  loss  of  that  particular  subject " ;  2.  If  freight  could  be 

considered  as  in  any  other  sense  lost  to  the  assured,  it  had 

become  so  by  their  own  act  in  abandoning  the  ship  to  the 

underwriters  thereon,  with  which  act,  and  its  consequences, 

the  underwriters  on  freight  had  nothing  to  do  Qi). 

[g]    See    Thompson    v.    Ko-wcroft  (A)   M'Carthy  v.   Abel   (1804),    5 

(1803),  4  East,   34,   and  the  other      East,  388.     The  head-note  to  this 
pases  on  the  Russian  embargo.  case  is  wrong  in  stating  that  ab^n- 
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The  same  view  was  taken  by  the  House  of  Lords  in  the  Sect.  1165. 
case  of  the  Scottish  Marine  Insurance  Co.  v.  Turner  («).  In  Scottish  Mar. 
that  case  the  "  Laurel,"  during  a  voyage  from  Quebec  to  ixfrner.' "' 
Liverpool,  was  seriously  damaged  by  an  iceberg.  She 
succeeded,  however,  eventually  in  completing  her  journey 
and  earned  her  freight,  which  was  received  by  her  owners. 
A  survey  of  the  ship,  which  was  subsequently  held,  showed 
that  she  was  not  worth  repairing,  and  notice  of  abandonment 
was  given  to  her  underwriters.  It  was  decided  in  an  action 
against  the  latter,  that  they  were  liable  for  a  constructive 
total  loss,  but  were  entitled  to  be  credited  with  the  freight 
received  {j).  The  owners,  then,  being  compelled  to  account 
to  the  underwriters  on  ship  for  this  freight,  brought  an 
action  on  the  policy  for  freight.  It  was  held,  however,  that 
inasmuch  as  freight  had  been  actually  earned,  it  was  im- 
possible to  support  an  action  for  its  loss. 

1166.  Similarly,  a  mere  retardation  of  the  adventure,  by  a  A  mere  retar- 
loss  of  the  voyage  for  a  season,  gives  no  right  to  the  assured  voyage  gives 
on  freight  to  recover  as  for  a  total  loss,  even  after  notice  of  "he'afstired 
abandonment,  if  it  does  not  prevent  the  freight  from  being  ™  freight  to 

_  °  °   recover,  if  it 

ultimately  earned  before  action  brought.  he  ultimately 

A  British  ship  was  chartered  to  proceed  to  a  port  in  the  „  ' 
Baltic  with  her  outward  cargo,  there  to  unload,  and  then  Smith, 
sail,  in  ballast,  to  Riga,  where  she  was  to  load  a  homeward 
cargo  from  the  charterer's  agents.  An  insurance  was  effected 
generally  on  freight  for  the  homeward  voyage.  The  ship, 
having  performed  the  first  part  of  her  voyage  according  to 
the  charter-party,  sailed  to  Riga  in  ballast,  where  she  arrived 
in  September,  and  was  immediately  seized  and  detained  by 

donmeiit  of  freight  was  accepted  by  Co.  (1847),  I  Macq.  H.  L.  Cas.  328. 

the  underwriters.     Had  it  been  so,  The  mere  fact,  however,  that  salvors 

the  latter  could  have  had  no  defence  succeed  in  bringing  part  of  an  aban- 

to  the  claim  for  a  total  loss.  doned  cargo  to  its  port  of  destination 

(i)    (1853),  1   Macq.   H.    L.  Cas.  wiU  not  prevent  there  being  a  total 

334.     Of.  Benson  v.  Chapman  (1849),  loss  of  freight.   See  Gruthrie  v.  North 

2  H.  L.  Cas.  696.  China  Ins.  Co.  (1900),  6  Com.  Cas. 

{j)  Stewart  ».  Greenock  Mar.  Ins.  25  ;  (1902),  7  Com.  Cas.  130,  C.  A. 
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Sect.  1166.  order  of  government,  without  being  suffered  to  load  a  cargo. 
This  detention  continued  till  the  frost  set  in,  in  consequence 
of  which  the  ship  was  kept  at  Riga  all  the  winter,  and  never 
got  a  loading  from  the  charterer's  agents  at  all :  next  spring, 
however,  the  master  procured  a  loading  from  other  persons, 
with  which,  before  action  brought,  he  returned  to  England, 
and  earned  full  freight.  The  assured  claimed  a  total  loss, 
but  the  Court  held  he  could  not  recover. 
And,  in  order  The  insurance  being  on  freight  generally,  "  the  under- 
poHcy^on  ^  writer,"  said  Lord  Ellenborough,  "  did  not  insure  that  any 
f™"^ht'  *^^  d  P^^ic^l^^  freight  should  be  brought  home,  but  if  any  freight 
need  not  be  is  brought  home,  a  loss  has  not  happened  for  which  he  under- 
freight con-  took  to  indemnify  the  assured.  In  this  case,"  continued  his 
Lordship,  "  the  only  inconvenience  that  has  arisen  is  to  be 
attributed  to  the  protraction  of  the  adventure  ;  but  that  was 
decided,  in  Anderson  ».  Wallis  and  M'Oarthy  v.  Abel,  not  to 
constitute  a  loss.  It  is  certainly  a  loss  of  the  particular  trade 
which  the  assured  had  personally  in  contemplation,  but  it  is 
not  within  the  intention  of  the  policy.  The  mere  retardation 
of  the  adventure,  and  the  consequent  inconvenience  and 
expense  arising  from  it,  are  not  a  substantive  cause  of  loss 
where  the  particular  thing  insured  has  not  received  damage ; 
and  whether  the  freight  earned  be  the  particular  freight  con- 
tracted for  by  the  assured,  or  a  posterior  freight,  makes  no 
diSerenee :  if  freight  has  been  fully  earned  there  can  be  no 
loss  properly  demandable  of  the  underwriters"  (/c). 

1167.  In  a  case,  indeed,  that  came  before  Sir  Vicary  Qibbs, 
the  year  after  this  decision,  that  learned  person  intimated,  in 
the  course  of  the  argument,  that,  when  the  freight  of  a  ship 
is  insured,  as  soon  as  the  cargo  is  put  on  board  it  becomes 
an  insurance  on  the  freight  of  that  cargo  {I)  :  but  the  year 

(k)  Bverthj).  Smith  (1814),  2  M.  &  insured,  see  Price  v.  Maritime  Ins. 

S.   278.     See  S.   P.   in  Barclay  v.  Co.  Ltd.  (1900),  5  Com.  Cas.  332; 

StirHng(1816),  6  M.  &  8.  6.     As  to  [1901]  2  K.  B.  412,  C.  A. 
the  effect  of  a  receipt  of  pro  rata  [t)  In  Green  v.  Royal  Exoh.  Aas. 

freight  upon  the  right  of  an  assured  Co.    (1816),    1    Marsh.   R.   447;    6 

to  recover  for  a  total  loss  of  freight  Taunt.  68. 
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following,  Lord  Ellentorougli  decided  the  ease  of  Barclay   Sect.  1167. 
V.  Stirling  on  the  same  principle  as  that  laid  down  in  Everth 
V.  Smith  (m)  :  and  it  was  subsequently  acted  upon  by  Lord 
Tenterden  (»),  and   may  therefore  be   considered  to  be  as 
firmly  upheld  by  authority,  as  it  is  reasonable  on  principle. 

If  freight  is  in  the  event  actually  and  fuUy  earned,  the 
mere  fact  that  it  is  swallowed  up  at  the  port  of  destination 
by  the  charges  of  a  bottomry  loan,  raised  by  the  master 
abroad,  as  agent  of  the  owners,  for  the  repair  of  his  ship,  does 
not  constitute  a  constructive  total  loss  as  against  the  under- 
writers on  freight  (o). 

1168.  If,  in  the  course  of  the  voyage,  the  original  ship  be  Constructive 

tOtiSl  loss  fQ 

disabled  or  lost,  so  that  the  master  has  no  power  of  repairing  freight,  where 
her,  he  has  the  right  to  send  on  the  goods  by  another  ship,  are  lost. 
if  such  can  be  procured  (p).     If  he  do  so  send  them  on  in  EfCeot  of 

«  !•    1  •  1       ji         1  l_^       transhipment. 

pertormance  oi  his  contract  to  carry,  he  thereby  earns  the 
original  freight,  and  is  entitled  to  charge  the  insurers  with 
the  expense  of  doing  so  (q).  In  respect  of  the  shipper,  it  is 
doubtful  whether  the  shipowner's  performance  of  that  con- 
tract, after  his  ship  is  finally  disabled,  is  anything  more  than 
an  option  as  distinct  from  a  legal  obligation  (r) ;  but  in 
respect  of  the  insurer  on  freight,  it  seems  the  shipowner  is  in 
these  circumstances  under  an  obligation  either  himself  to 
perform  the  contract  (s),  or  by  timely  abandonment  to  enable 
the  insurer,  if  he  choose,  to  perform  it  or  have  it  performed 
for  his  own  benefit  (#).     The  mere  loss  or  disability  of  the 

(ot)  Barclay  v.   Stirling   (1816),  5  9  A.  &  E.  314;  Carver  on  Carriage, 

M.  &  S.  6.     "  8-    305 ;    2  Phillips,   Ins.   ss.    1625, 

(n)  Brookelbank  «.  Sugrue  (1831),  1632;  Kidston   v.  Empire   Ins.   Co. 

1  Mood.  &  Rob.  102.  (1867),  L.  R.  2  C.  P.  364 ;  Hansen 
(o)  Benson  v.  Chapman  (1849),   6  v.  Dunn  (1906),  11  Com.  Cas.   100. 

Man.   &  Gr.   792;  5   C.   B.    330;  2  The   American  law  possibly  difPers 

H.  L.  Cas.  6S6,post,  a.  1174.  herein  from  that  of  this  country. 

(p)  Shipton  V.  Thornton  (1838),  9  (s)  Benson  «-.  Chapman  (1849),   5 

A.  &E.  314.  0.  B.  330,  363  ;  2  H.  L.  696. 

(q)  Kidston  v.   Empire    Ins.   Co.  {t)  See  Potter  v.  Rankin   (1873), 

(1867),  L.  R.  1  C.  P.  535 ;  in  error,  L.  R.  5  C.  P.  341 ;  L.  R.  6  H.  L. 

2  C.  P.  357.  lO^. 
{r)  See  Shipton  v.  Thornton  (1838), 
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Sect.  1168.  original  ship,  if  the  goods  may  he  sent  on  in  another,  although 
it  may  give  the  assured  a  prima  facie  right  of  ahandonment, 
does  not  necessarily  involve  a  constructive  total  loss  of  freight. 
Similarly,  the  mere  loss  of  cargo  does  not  necessarily  involve 
a  total  loss  of  freight,  if  the  ship  can  obtain  another  cargo  for 
the  same  voyage. 


Substituted 
cargo. 


Where  both 
ship  and 
cargo  are  sold 
abroad. 


If  sale 

unjustifiable, 
no  total  loss  of 
freight,  either 
actual  or 
constructive. 


Parraeter  v. 
Todhunter. 


1169.  If  both  ship  and  cargo  have  been  sold  abroad,  under 
such  circumstances  of  urgent  necessity  as  to  justify  their  sale, 
the  assured  may,  as  we  have  seen,  without  any  notice  of 
abandonment,  recover  as  for  a  total  loss  on  the  freight  (m). 
Where,  however,  the  sale  is  not  thus  justified  by  necessity, 
but  the  ship  might  have  been  repaired,  or  the  cargo  sent  on, 
so  as  to  earn  freight,  the  shipowner  ought  not  to  be  allowed 
to  throw  on  the  underwriter  on  freight  a  total  loss  caused, 
not  by  the  perils  insured  against,  but  by  the  unauthorized 
act  either  of  himself,  or  of  the  master  as  his  agent ;  and  in 
such  a  case  mere  notice  of  abandonment,  unaccepted,  cannot 
alter  the  rights  of  the  parties  {x). 

The  principle,  in  short,  seems  to  be  this :  where  the  sale 
of  ship  and  cargo  is  justified,  notice  of  abandonment  to  the 
underwriter  on  freight  is  unnecessary ;  where  such  sale  is  not 
justifiable,  it  is  inoperative  unless  accepted  or  acted  upon. 

1170.  The  case  generally  cited  as  showing  notice  of  aban- 
donment to  be  necessary,  in  order  to  recover  for  a  total  loss 
on  freight,  where  ship  and  cargo  had  been  sold  abroad,  is 
that  of  Parmeter  v.  Todhunter,  which  was  a  policy  of  insur- 
ance "  on  the  freight  of  the  ship  '  Portsea,'  "  insured  from 
Berbioe  to  London.  The  ship,  in  the  course  of  her  voyage, 
was  captured,  recaptured,  and  carried  into  Grenada,  where 
she  was  sold  with  the  whole  of  her  cargo.  The  plaintiff,  who 
had  given  no  valid  notice  of  abandonment,  claimed  a  total 
loss.  It  was  contended  that  no  notice  was  necessary,  sed  non 
allocatur,  for  the  goods   might  have  been  brought  home  in 


(«)  Idle  V.  Royal  Exch.  Ass.  Oo. 
(1819),  3  Moore,  146;  8  Taunt.  755. 


(«)  Chapman  v.  Benson  (1849)  (in 
error),  5  0.  B.  363. 
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another  ship,  and  80  freight  have  been  earned  (,2/).  It  is  clear,  Sect.  1170. 
by  what  fell  from  Lord  Bllenborough,  that  the  circumstances 
of  this  case  were  not  such  as  to  make  the  sale  of  the  whole 
ship  and  cargo  justifiable.  The  case,  therefore,  is  rather  an 
authority  for  the  position  that  there  is  no  total  loss  on  freight 
by  an  unjustifiable  sale  of  ship  and  cargo,  than  for  the  posi- 
tion that  notice  of  abandonment  is  requisite  where  ship  and 
cargo  have  been  justifiably  sold. 

The  next  case  in  which  the    point  arose — Green  t'.  The  Green  ii. 

-r,         ,     ,,      ,  ,  .      '       .  .  Bioyal  Exoh. 

Royal  Exchange  Assurance  Company- — -is  qmte  consistent,  Ass.  Go. 
when  its  facts  are  considered,  with  that  last  cited.  In  this 
ease  the  insurance  was  on  freight  by  the  ship  "  Defiance  " 
at  and  from  the  Canary  Islands  to  London.  The  ship, 
having  sailed  on  her  voyage  with  a  full  cargo  on  board,  was, 
in  consequence  of  sea-damage,  obliged,  on  arriving  at  another 
port  in  the  Islands,  to  unship  her  cargo  ;  and,  the  ship  being 
found  so  disabled  that  it  would  be  impossible  to  bring  her 
home  with  her  original  cargo  without  repairs,  which  could 
not  be  procured  where  she  was,  both  ship  and  cargo  were 
sold.  The  purchaser  of  the  ship,  having  partially  repaired 
her,  brought  her  home  with  a  small  cargo  ;  her  captain  (who 
was  also  owner  and  plaintiff  in  the  action)  bought  another 
ship  of  small  burden,  in  which  he  also  brought  goods  to 
London,  but  none  of  the  original  cargo.  In  an  action  which 
he  brought  against  the  underwriters  on  freight  for  a  total  loss, 
two  objections  were  made  to  his  right  of  recovery:  1.  That 
he  had  given  no  notice  of  abandonment;  2.  that  the  sale 
was  not  justified  by  necessity.  The  Court,  as  to  the  first 
objection,  which  was  supported  on  the  authority  of  Parmeter 
V.  Todhunter,  held  that  there  was  nothing  in  it ;  but,  as  to 
the  second,  a  new  trial  was  granted,  in  order  that  the  jury 
might  consider  whether  the  sale  of  the  ship,  under  the  cir- 
cumstances, was  such  a  measure  as  a  prudent  owner,  if 
uninsured,  would  have  resorted  to ;  or  whether  he  would  not 
have  repaired  and  sent  her  on,  so  as  to  earn  freight  {z).     "  I 

[y]  Parmeter  v.  Todhunter  (1808),  1  Camp.  541. 

(«)  Green  v.  Eoyal  Exoh.  Ass.  Co.  (1816),  6  Taunt.  68  ;  1  MarshaU,  R.  447. 
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Sect.  1170.  think,"  said  Gibbs,  0.  J.,  "  the  assured  ought  to  have  acted 
as  if  the  adventure  had  not  been  insured ;  and,  if  a  man 
of  common  prudence  would  have  repaired  her  for  his  own 
advantage,  not  being  insured,  he  should  have  done  so  on 
account  of  the  underwriters ;  otherwise  he  would  have  been 
selling  the  ship  for  the  purpose  of  throwing  the  loss"  (of 
freight)  "  on  the  underwriters  "  (a). 

Idlew.  Royal        1171.  In  Idle  V.  Royal  Exchange  Assurance  Company,  the 
Co.  insurance  was   on   the  freight  of  the    ship  "  Ajax,"  for  a 

voyage  from  Quebec  to  her  port  of  discharge  in  the  United 
Kingdom.  The  ship  and  cargo  having  been  sold  abroad  by 
the  master  and  one  of  the  part  owners  under  circumstances 
which,  in  the  opinion  of  the  Court  of  Common  Pleas,  justified 
the  sale  on  the  ground  of  urgent  necessity,  that  Court  held 
that  no  notice  of  abandonment  was  necessary  to  entitle  the 
assured  on  freight  to  recover  a  total  loss  {h) .  "When,  how- 
ever, the  same  case  came  before  the  Court  of  King's  Bench 
on  a  special  verdict,  that  Court  directed  a  venire  de  novo,  on 
the  ground  that  the  necessity  of  the  sale  was  not  distinctly 
found  in  the  special  verdict,  and  could  not  be  inferred  from 
the  facts  stated ;  and  Bayley,  J.,  added,  on  the  same  occasion, 
"  That  the  question,  whether  the  circumstances  amounted  to 
an  abandonment,  might  also  be  left  open"  (c) ;  i.e.,  whether, 
even  with  notice  of  abandonment,  the  assured  would  have 
had  a  right  to  recover  as  for  a  total  loss  on  freight. 
Moimt  V.  These  cases  seem  to  be,  in  fact,  mere  illustrations  of  the 

principle,  afterwards  finally  established  in  Eankin  v.  Potter, 
that  notice  of  abandonment  of  freight  is  unnecessary  in  cases 
where  the  underwriters  could  not  possibly  derive  any  advan- 
tage by  receiving  such  notice  (d).  Such,  too,  appears  to  have 
been  the  ratio  decidendi  in  the  case  of  The  Olive  Branch,  where 

(a)  1  Marshall,  R.  452.  abandonment  is  unnecessary  where, 

(S)  Idle  V.  Royal  Exoh.  Ass.  Co.  at  the  time  when  the  assured  receives 

(1819),  3  Moore,  116  ;  8  Taunt.  756.  information  of  the  loss,  there  would 

(e)  3  Brod.  &  Bing.  161,  n.  {d).  be  no  possibility  of  benefit  to  the 

(S)  Or,  in  the  words  of  the  Mar.  insurer  if  notice  were  given  to  him." 

Ins.  Act,  8.  62,  sub-8.  7,  "notice  of 
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freight  waa  insured  from  the  Cape  of  Grood  Hope  to  London.    Sect.  1171. 
The  ship,  while  loading  in  Table  Bay,  was  driven  ashore,  and  Notice  of 
sold  under  circumstances  of  such  urgent  necessity  as,  in  the  ^eces^^ 
opinion  of  the  Court,  fully  to  iustify  the  sale  ;  the  cargo,  one-  where  ship 

^  '         J         J  J  '  o    '  properly  sold 

third  of  which  was  loaded  on  board  at  the  time  of  loss,  and  and  freight 

. .  ....  .      cannot  pos- 

the  rest  engaged,  was  immediately  sent  on  to  England  in  sibly  be 
another  vessel.  The  plaintiff  claimed  a  total  loss  on  freight : 
it  was  objected  that  he  should  have  given  notice  of  abandon- 
ment ;  but  the  Court,  under  the  circumstances  of  the  case, 
thought  it  unnecessary,  and  the  plaintiff  recovered  the  whole 
amount  of  his  insurance  (e). 

It  must  be  assumed  in  this  case  that  the  event  upon  which 
the  earning  of  the  freight  insured  was  made  to  depend,  was 
the  aiTival  of  the  ship  under  the  charter-party :  if  the  freight 
insured  had  been  made  payable  on  the  delivery  of  the  goods, 
in  terms  of  the  bill  of  lading,  it  should  seem  that,  as  the  goods 
were  actually  sent  on,  and  arrived  so  as  to  earn  freight,  by 
another  ship,  that  this  was  precisely  the  case  contemplated 
by  Lord  Ellenborough  in  Parmeter  v.  Todhunter,  and  that, 
as  the  loss  on  freight  became,  in  the  event,  less  than  total,  the 
assured  would  not  have  been  entitled  to  claim  as  for  a  total 
loss  (at  all  events,  without  notice  of  abandonment) ;  that 
which  he  should  have  abandoned  being  the  chance  of  the 
cargo  arriving,  so  as  to  earn  higher  freight  than  that  which 
the  shipowner  would  have  to  pay  for  the  hire  of  the  ship  in 
which  it  was  sent  on.  Where,  under  similar  circumstances, 
the  master  sold,  not  only  the  ship,  but  also  the  cargo,  from 
the  impossibility  of  sending  it  on,  except  at  an  exorbitant  rate 
of  freight,  this  was  held  in  the  United  States,  and  as  it  seems 
justly,  an  absolute  total  loss  of  freight. 

1172.  Where  the  original  ship  can  be  repaired  in  a  reason-  If  master  sells 

.  ,      .  T    ,  .       the  goods, 

able  time,  or  the  cargo  may  be  sent  on  m  a  substituted  ship,  when  he 

at  a  reasonable  amount  of  cost  and  trouble,  and  with  a  fair  fo^ard  them, 

hope  of  its  ultimately  arriving  in  specie,  or  in  a  merchantable  ^gig^^^^^g, 

(e)  Mount  v.  Harrison  (1827),  4  Bing.  388  ;  1  Moore  &  P.  14. 


1412 


CONSTEUCTIVE  TOTAL  LOSS,  [pART  111. 


Sect.  1172 

by  caused 
cannot  be 
thrown  on 
the  under- 
writer. 


OonstruotiTe 
total  loss  of 
goods  may 
justify  aban- 
donment of 
freight. 


state,  at  its  port  of  destination,  the  master  ought  to  send  it  on 
and  is  not  justified  in  selling ;  and  the  shipowner  will  not  be 
entitled  on  the  ground  of  the  master's  negligence  or  im- 
proper conduct,  in  selling  the  goods  instead  of  forwarding 
them,  to  give  notice  of  abandonment  and  recover  as  for  a 
total  loss  on  freight  (/). 

So,  in  the  case  of  Mordy  v.  Jones,  where  the  original  ship, 
after  putting  back  to  refit,  had  been  repaired  so  as  to  be 
capable  of  taking  on  the  goods,  and  the  goods,  though  sea- 
damaged,  were  capable  of  being  forwarded,  though  not  with- 
out involving  a  considerable  delay  and  an  expense  equal  to 
the  freight,  it  was  decided  in  this  country  that  the  master 
could  not,  by  selling  instead  of  taking  them  on,  entitle  the 
.  shipowner  to  throw  the  loss  of  their  freight  on  the  under- 
writer {g).  The  expense,  though  equal  to  the  freight,  might 
yet  have  been  far  below  the  selling  value  of  the  goods ;  that, 
therefore,  was  not  an  expense  such  as  entitled  the  master  to 
sell  them  ;  but  he  was  entitled  to  carry  them  on  and  to  earn 
freight,  and  if  he  voluntarily  surrendered  this  advantage,  he 
could  not  then  turn  round  on  the  insurers  of  freight  and  claim 
for  a  loss,  since  the  loss  was  not  the  effect  of  any  of  the  perils 
insured  against  {h).  If,  however,  such  expense  were  so  great 
as  to  involve  a  constructive  total  loss  of  the  goods,  he  could 
recover  as  for  a  total  loss  of  freight,  at  any  rate  by  giving 
notice  of  abandonment  («'). 


Mere  inability  1173.  Mere  inability  to  send  on  the  entire  cargo  is  no  case 
entbe  oargo'is  °^  constructive  total  loss  on  freight.  A  ship  valued  at  12,000/. 
not  a  case  of    was  insured  from  Valparaiso  to  England ;  freight  valued  at 


(/)  See  the  United  States  deci- 
sions, Saltus  0.  Ocean  Ins.  Co.  (IglS), 
12  Johnson,  E,.  107  ;  Bradhurst  v. 
Columbian  Ins.  Co.  (1812),  9  John- 
son, B.  17  ;  Grriswold  v.  New  York 
Ins.  Co.  (1806),  1  Johnson,  E.  205  ; 
2  PhiUips,  ss.  1639,  1640. 

ig)  Mordy  v.  Jones  (1862),  4  B. 
&  Cr.  394 ;  Brookelbank  v.  Sugrne 
(1831),  1  Mood.  &  Rob.  102.     In  the 


case  of  Mordy  v.  Jones,  the  merchant 
had  himself  consented  to  the  goods 
being  left  behind  and  sold,  as  the 
best  step  under  the  circumstances. 

(A).  Mordy  v.  Jones,  supra;  Phil- 
pott  V.  Swann  (1861),  30  L.  J.  0.  P. 
358;  11  C.  B.N.  S.  270. 

(i)  Michael  v.  GiUespy  (1857),  26 
L.  J.  C.  P.  306. 
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4,000?.  was  insured  on  the  same  voyage  by  a  separate  policy.    Sect.  1173. 
The  ship  having  sailed  with  a  full  cargo,  was  compelled  by  oonstniotive 
stress  of  weather  to  put  back  to  "Valparaiso,  where  the  master —  fr^gh™^  °° 
finding  on  survey  that  to  repair  her  so  as  to  bring  home  the  Moss  v.  Smith. 
entire  cargo  would  cost  more  than  the  value  of  the  freight, 
though  less  than  the  value  of  the  ship  when  repau-ed— sold 
the  ship ;  the  cargo,  800  tons,  was  sent  on  in  other  ships  and 
ultimately  arrived  at  Liverpool,  earning  freight  to  the  amount 
of  about  3,600/.     This  was  held  not  to  be  a  total  loss,  either 
of  ship  or  freight  (k) . 

1174.  If  the  master,  instead  of  sending  on  the  cargo  in  Where  freight 
another  vessel  or  selling  it  where  it  lies,  repairs  the  original  received  by 
ship  on  bottomry,  and  the  repaired  ship  subsequently  arrives  ^°nd^lder 
before  action  brought,  earning  full  freight,  but  subject  to  a  instead  of  by 

assured,  the 

lien  under  the  bottomry  bond  to  an  amount  greater  than  the  latter  cannot 
joint  value  of  the  ship  as  repaired  and  the  freight  as  earned, 
this  is  not  a  constructive  total  loss  on  freight,  so  as  to  entitle  Chapman, 
the  assured,  who  has  given  timely  notice  of  abandonment,  to 
recover  the  whole  amount  of  the  insurance.  The  point  arose 
upon  the  following  facts :  The  freight  of  a  general  ship  was 
insured  for  a  homeward  voyage  from  Pemambuco  to  Liver- 
pool ;  the  ship  received  such  damage  in  coming  out  of 
Pemambuco  Harbour  as  to  be  totally  disabled  for  the  voyage 
without  repairs ;  the  master,  instead  of  selling,  repaired  the 
ship  on  bottomry  and  afterwards  brought  her  on  to  Liver- 
pool, where  she  arrived  before  the  commencement  of  the 
action,  earning  full  freight,  but  burdened  with  a  charge  on 
the  bottomry  bond  which  exceeded  the  joint  amount  of  the 
ship's  value  as  repaired  and  of  the  freight  earned.  The 
plaintiff,  who  had  given  due  notice  of  abandonment  on  first 
hearing  of  the  probable  expense  of  repairs,  allowed  the  ship 
to  be  sold  and  the  freight  paid  over  on  behalf  of  the  obligees 
on  the  bottomry  bond,  and  then  sued  the  underwriters  on 
freight  as  for  a  total  loss.     When  the  case  first  came  before 

(A)  Moss  V.  Smith  (1850),  9  C.  B.  94. 
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Sect.  1174.  the  Court  of  Common  Pleas,  that  Court  held  (on  the  authority 
principally  of  Holdsworth  v.  Wise)  that  this  was  a  construc- 
tive total  loss  on  freight  [1) ;  the  Court  of  Exchequer 
Chamher,  however,  reversed  the  judgment  (w),  and  the  re- 
versal was  sustained  by  the  House  of  Lords  («).  The  receipt 
of  the  freight  hy  the  holder  of  the  bottomry  bond  was  treated 
as  a  receipt  of  freight  by  the  plaintiff,  and  the  case  was  put 
upon  the  point  that  the  freight  was  not  actually  lost  by  the 
perils  insured  against,  for  it  was  in  point  of  fact  actually 
earned  ;  if  lost  to  the  plaintiff  at  all,  it  was  by  his  own  acts 
and  omissions.  "  The  underwriters  on  this  policy,"  it  was 
said,  "  engage  only  that  freight  shall  be  earned,  and  it  has 
been  earned"  (o). 


Effect  of 
abandonment 
of  ship  on 
the  freight 
underwriters. 


1175.  The  effect  of  an  abandonment  to  the  underwriters  on 
freight,  when  there  is  a  separate  insurance  and  a  separate 
abandonment  on  the  ship,  was  long  a  subject  of  vexed 
discussion  in  this  country,  but  has  now  been  finally  set  at 
rest.  The  case  supposed  is,  that  the  ship  is  insured  with  one 
set  of  underwriters,  and  the  freight  with  another;  a  con- 
structive total  loss  of  ship  takes  place,  the  assured  abandons 
the  ship  to  the  underwriters  on  ship,  and  the  freight  to  the 
underwriters  on  freight ;  the  ship,  after  the  abandonment  has 
been  made  and  accepted  by  both  sets  of  underwriters,  arrives 
earning  freight :  the  question  is,  which  set  of  underwriters 
shall  take  the  benefit  of  the  freight  so  earned  ?  {p)  The 
question  was  a  good  deal  litigated  in  several  oases  (j)  which 


[I)  Benson  v.  Chapman  (1843),  6 
M.  &  6r.  792. 

(m)  Chapman  v.  Benson  (1847),  5 
C.  B.  330. 

(»)  Benson  v.  Chapman  (1849),  2 
H.  L.  Gas.  696. 

(o)  Opinion  of  the  Judges  in  Ben- 
son V.  Chapman  (1849),  2  H.  L.  Gas. 
722 — 724.  The  principle  here  decided 
seems  identical  with  that  of  Scottish 
Mar.  Ins.  Go.  v.  Turner  and  similar 
oases,  which  wiE  be  found  considered 


in  the  next  following  pages. 

[p)  See  now  Mar.  Ins.  Act,  s.  63, 
sub-s.  2,  infra,  §  1176,  affirming  the 
law  established  by  the  cases  here 
cited. 

[q)  Thompson  u.  Rowcroft  (1803), 
4  East,  34  ;  Leatham  v.  Terry  (1803), 
3  B.  &  P.  479  ;  M'Carthy  v.  Abel 
(1804),  5  East,  388  ;  Sharpe  v.  Glad- 
stone (1805),  7  East,  24  ;  Ker  v. 
Osborne  (1808),  9  East,  378, 
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arose  out  of  the  Eussian  embargo  of  1800,  and  was  at  last   Sect.  1175. 
determined  in  Case  v.  Davidson,  the  facts  of  which  were  as 
follows  : — 

The  defendant  (shipowner)  had  insured  a  general  seeking  Case  v. 
ship  with  one  set  of  underwriters,  and  afterwards  her  freight     *^^  ^°"' 
with  another  set  of  underwriters,  by  two  separate  policies. 
The  ship  having  been  captured,  the  defendant  gave  immediate 
notice  of  abandonment  to  both  sets  of  underwriters  on  the 
same  day,  which  notice  they  respectively  accepted.     After- 
wards, the    ship    having   been   recaptured,    arrived   earning 
freight ;  and  the  two  sets  of  underwriters  settled  with  the 
defendant  as  for  a  total  loss,  under  an  agreement  that  the 
ship  should  be  sold,  and  the  defendant  hold  the  proceeds  of 
her  sale,  and  also  the  freight  actually  earned,  for  the  use 
and  benefit  of  the  parties  legally  entitled  thereto.    The  money  Abandonees 
realized  by  the  sale  having  been  paid  over  to  the  underwriters  all  pending 
on    ship,    they   now   further   claimed    to   recover   from   the  ^jtl^atelv 
defendant  the  amount  of  the  freight  held  by  him,  under  the  earned. 
agreement  already  mentioned.     A  majority  of  the  Court  of 
King's  Bench  held  that  they  were  entitled  to  recover  (r) ; 
and  this  judgment  was  confirmed  by  the  Court  of  Exchequer 
Chamber  (s). 

In  the  Court  below,  the  grounds  on  which  Lord  Ellen- 
borough,  Abbott,  J.  (afterwards  Lord  Tenterden),  and 
Holroyd,  J.,  rested  their  judgment  were  mainly  these:  That 
an  abandonment  to  the  underwriter  on  ship  transfers  to  him 
not  merely  the  hull,  but  the  use  of  the  ship,  and  the  advan- 
tages resulting  from  the  completion  of  the  voyage  ;  that,  as 
abandonee  of  ship,  "  he  has  all  the  rights  of  the  shipowner 
cast  upon  him  by  operation  of  that  emphatic  word  in  the  law 
merchant,  '  abandonment ; '  and,  being  so  entitled,  has  a 
right,  if  he  uses  the  ship  for  completing  the  voyage,  to  her 
earnings,  as  against  all  the  world ;  "  that  it  is  a  principle 
clearly  established,  that  if  the  ship  be  sold  the  vendee  is 

{r)    Case    «.    Davidson  (1816),   5      Brod.  &  Bing.  379  ;  3  Moore,  116  ; 
M.  &  S.  79.  8  Price,  542. 

is)    Davidson    v.    Case   (1820),    2 


1416  CONSTRUCTIVE  TOTAL  LOSS,     [PART  III. 

Sect.  1176.  entitled  to  freight  as  an  incident  to  the  ship  ;  that  abandon- 
ment is  equivalent  to  a  sale  of  the  ship,  and  therefore  operates 
a  complete  transfer  of  all  rights  consequent  upon  a  sale,  in- 
cluding freight.  Upon  these  grounds  they  held  that  the 
plaintiff,  as  abandonee  of  ship,  became  entitled  immediately 
to  all  the  freight  ultimately  earned,  as  a  necessary  consequence 
of  the  abandonment,  and  was  therefore  entitled  to  recover 
the  amount  he  claimed  {t). 

1176.  This  decision  of  the  Exchequer  Chamber  was  fully 
supported  by  the  House  of  Lords  in  the  case  of  the  ship 
"  Laurel,"  in  which  the  principle  was  affirmed  that  "  Freight, 
while  the  ship  is  in  a  course  of  earning  it,  is  a  benefit  or 
advantage  incident  to  the  ship,  and  therefore  becomes  the 
property  of  the  underwriters  on  ship,  paying  for  a  total  loss." 
Stewart  v.  The  short  facts  of  the  case  were  these : — The  "  Laurel,"  in 
Mar.  Ins.  Co.  the  course  of  a  voyage  from  Quebec  to  Liverpool,  struck  upon 
an  iceberg  in  the  Atlantic  on  the  27th  July,  and  was  very 
considerably  injured.  She  reached  Liverpool,  however,  and 
while  in  the  river  there  grounded  outside  the  dock  gates  on 
the  11th  of  August,  and  was  afterwards  taken  into  dock,  and, 
on  the  cargo  having  been  discharged,  was  surveyed.  After 
the  survey  the  owners  abandoned  to  the  underwriters  on  ship, 
and  claimed  as  for  a  total  loss.  The  jurors  found  as  a  fact  in 
the  case  that  there  was,  under  the  circumstances,  a  total  loss 
of  the  "  Laurel,"  which,  as  she  lay  in  dock,  was  properly 
abandoned  and  not  worth  repairing.  It  was  held  by  the 
House  of  Lords  that  the  underwriter  on  the  ship  was  entitled, 

(<)  See  5  M.  &  S.  82—84,  86—90.  Q.  B.  D.  at  p.  716:— "It  does  not 

Bayley,  J.,  dissented  from  the  rest  seem  to  me  that  the    payment  of 

of   the    Court,    prinoipally   on   the  freight   under    these    circumstances 

ground  that,  as  the  underwriter  on  is  made  under  the  original  contract 

ship  insures  only  the  body,  tackle,  of  affreightment.     It  is  a  payment 

and  apparel  of  the  ship,  he  has  no  for  work  and  labour  done,  and  the 

right,  therefore,  to  expect  from  an  original  contract  of    affreightment, 

abandonment  more  than  he  has  in-  where  it  exists,  is  invariably  taken 

sured  (see  jiirf.  84— 86).     The  esta-  by  the  tribunal  which  tries  the  ques- 

blished  doctrine  is  also  commented  tion  as  the  measure  of  the  value  of 

upon  and  explained  by  Brett,  M.  R.,  the  work  and  labour  done." 
in  Sea  Ins.  Co.  v.  Hadden  (1884),  13 
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on  settling  for  a  total  loss,  to  have  the  benefit,  in  account,  of  Sect.  1176. 
the  freight  which  had  been  received  bj  the  owner  on  the  dis- 
charge of  the  cargo  (u). 

The  shipowner,  having  been  thus  deprived  of  his  freight  by  Seottiah  Mar. 
operation  of  law,  brought  his  action  against  the  underwriter  Turner, 
on  freight  to  recover  the  whole  amount  insured  in  the  freight 
policy,  as  for  a  total  loss  on  that  interest.      The  Court  of 
Session  gave  judgment  in  his  favour,  but  that  decision  was 
reversed  by  the  House  of  Lords,  on  the  short  ground  that,  the  tTnderwriters 
condition  of  the  freight  policy  being    simply  that   freight  liable  if 
should  be  earned,  and  freight  having  been  actually  earned,  ^^^^  aotu^y 
the  condition  of  the  freight  policy  had  been  fulfilled,  and  the  earned, 
fact  that  the  freight  had  been  paid  not  to  the  plaintiff  (the 
shipowner)  but  to  the  underwriters  on  ship  was  held  to  make 
no  difference  (x). 

"  The  expression,  the  '  loss  of  freight,'  "  says  Lord  Truro  Two  mean- 
in  delivering  his  opinion  in  the  House,  "  has  two  meanings,  of  freight." 
and  the  distinction  between  them  is  material : — 

"1.  Freight  may  be  lost  in  the  sense  that,  by  the  perils 
insured  against,  the  ship  has  been  prevented  earning  freight. 
"  2.  Freight  may  be  lost  in  the  sense  that,  after  it  has  been 
earned,  the  owner  has  been  deprived  of  it  by  some  circum- 
stance unconnected  with  the  contract  between  the  assured 
and  the  underwriter  on  freight.  For  a  loss  of  freight  in  the 
first  sense  the  underwriter  on  freight  is  responsible ;  for  a 
loss  of  freight  in  the  second  sense  he  is  not "  (y). 

Effect  is  given  to  the  decisions  in  sect.  63,  sub-sect.  2,  of 

(«)  Stewart  v.  Greenock  Mar.  Ins.  iug  the  case  of  M'Carthy  v.  Abel 

Co.  (1848),  2  H.  L.  Cas.  159.-    Lord  (1804),    5    East,    388.     In    order  to 

Cottenham  puts  this  throughout  his  avoid  the  efEeot  of  this  decision,  club 

judgment  as  a,  case  of  actual  total  policies  sometimes   provide    that   a 

loss  of  ship  ;  and  the  case,  therefore,  total  loss  of  freight  is  to  be  paid  in 

is  an  authority  for  the  position  that  the  event  of  the  total  loss  of  ship, 

in  such  case  freight,  when  earned,  For  an  example,  see  U.  K.  Mutual 

vests  in  the  underwriter  on  ship  pay-  Assoc,   v.   Eoulton   (1898),    3   Com. 

ing  for  a  total  loss.  Cas.  330. 

{x)  Scottish    Mar.     Ins.     Co.    v.  [y)  Per  Lord    Truro   in  Scottish 

Turner  (1853),  4  H.  L.  Cas.  312  ;  Mar.   Ins.   Co.  v.  Turner  (1853),  1 

8.  C,  1  Macq.  H.  L.  334 ;  confirm-  Macq.  H.  L.  340. 
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Sect.  1176.  the  Marine  Insurance  Act,  which  declares  that,  "upon  the 
abandonment  of  a  ship,  the  insurer  thereof  is  entitled  to  any 
freight  in  course  of  being  earned,  and  which  is  earned  by  her 
subsequent  to  the  casualty  causing  the  loss,  less  the  expenses 
of  earning  it  incurred  after  the  casualty  ;  and,  where  the  ship 
is  carrying  the  owner's  goods,  the  insurer  is  entitled  to  a 
reasonable  remuneration  for  the  carriage  of  them  subsequent 
to  the  casualty  causing  the  loss." 

The  freight         1177.  The  freight  transferred  by  the  abandonment  is  the 
the'abandon-'''  whole  freight  pending  at  the  time  of  the  casualty  which  gave 

mentis  the      occasion  to  the  abandonment,  and  ultimately  earned  by  the 
whole  freight  '  _  •'  •' 

pending  at       ship  («).     This  follows  from  the  principles — 1.  That  an  aban- 

the  casualty,    donment,  if  accepted  and  effectual,  clothes  the  abandonee 

mately  earned  '^^^^  ^11  the  rights  of  Ownership  from  the  moment  of  the  loss 

by  the  ship.     ^\^^^^  g^yg  ^j^g  right  to  abandon,  and  substitutes  him  from  that 

time  in  the  place  of  the  assured  (a)  ;   2.  That  freight  earned 

under  an  entire  contract  is  never  apportionable,  except  by 

express  stipulation  (as  where  it  is  agreed  that  a  portion  of  the 

freight  shall  be  paid  on  the  ship's  arrival  at  an  intermediate 

port),  or  by  act  of  the  parties  (as  where  the  merchant  shipper 

agrees  to  take  his  goods  at  the  port  of  distress,  in  which  latter 

case  freight  pro  raid  is  due) . 

Abandonment       If  some  freight  has  been  actually  earned  before  the  casualty 

does  not  '' 

transfer  took  place,  by  payment  of  part  or  delivery  of  part  of  the 

pnfatd^^hj  cargo,  under  the  terms  of  the  charter-party,  at  an  antecedent 

part^oargo       P"'^*'  °^  ^^  ^^  agreement  between  the  shipowner  and  the 

before  the        merchant  whereby  freight  pro  rata  has  become  due  on  part 

of  the  goods,  the  freight  so  paid  or  so  apportioned  would  not 

vest  in  the  abandonee  of  the  ship  [b).     Similarly  "  where  the 

ship  is  carrying  the  owner's  goods,  the  insurer  is  entitled  to  a 

{z)  Mar.  Ins.  Act,  s.  63,  sub-s.  2,  incorrect  according  to  English  law, 

supra,  §  1076.  see  Miller  v.  "Woodfall,  infra. 

[a)  2    Emerlgon,    o.    xvii.    b.    6,  (i)  The  Red  Sea,   [1896]  P.   20. 

p.  232,  and  ibid.  p.  266,  goes  further,  And  of.  Luke  v.  Lyde  (1769),  2  Burr, 

and  says  it  makes  the  abandonee  882,    and    Thompson    v.    Rowcroft 

owner  from  the  commencement  of  (1803),  4  East,  44,  per  Le  Blano,  J. 
the  risk  (<tt«  le  principe) ;  but  this  is 
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reasonable  remuneration  for  the  carriage  of  them  subsequent  Sect.  1177. 
to  the  casualty  causing  the  loss  "  (c) — not  for  their  carriage 
over  the  whole  voyage. 

1178.  It  is  also  to  be  noticed  that  abandonment  does  not  Nor  damages 

necessarily  divest  the  shipowner  of  all  rights  which  he  may  loss  of  freight 

have  in  connection  with  the  ship  abandoned ;  it  is  only  rights  shipovmer  ^ 

which  are  strictly  incidental  to  his  ownership  which  are  so  *''°™  wrong- 
■'  '■  doers. 

transferred  (d) .  For  example,  the  defendants,  owners  of  the 
"  Q,ueen  of  the  East,"  insured  her  with  the  plaintiffs  for  a 
voyage  for  which  she  was  chartered,  and  also  insured  with 
other  underwriters  the  freight  expected  to  be  earned.  The 
freight  was  never  earned,  owing  to  the  vessel  colliding  with 
the  "  Cassandra "  and  becoming  a  constructive  total  loss. 
For  this  collision  the  "  Cassandra  "  was  solely  to  blame,  and 
the  defendants  recovered  from  the  owners  of  the  latter  vessel 
damages  for  the  loss  of  their  ship,  and  also  for  the  loss  of  her 
freight.  The  plaintiffs,  having  paid  the  defendants  for  a  total 
loss  of  the  "  Queen  of  the  East,"  claimed  to  be  entitled  to 
receive  from  them  the  damages  recovered  from  the  owners  of 
the  "  Cassandra  "  under  both  heads.  It  was  decided,  how- 
ever, that  the  expected  freight  was  not  an  incident  of  the 
ownership  of  the  vessel,  and  that  the  right  thereto  and  to 
recover  damages  for  its  loss  did,  therefore,  not  pass  to  the 
plaintiffs,  as  underwriters  on  ship,  by  virtue  of  the  abandon- 
ment (e). 

It  further  follows  from  the  principles  just  stated,  that  if  Eights  of 
the  pending  freight  be  ultimately  earned  by  a  substituted  of  ship  as 
ship,  the  original  vessel  being  totally  disabled,  the  original  f^^l^^l^ 
owners,  as  parties  to  the  charter-party,  are  the  persons  entitled,  suhstituted 

(c)  Mar.  Ins.  Act,  s.  63,  sub-s.  2.  Ins.  Co.  (1901),  110  Fed.  R.  452,  the 

(d)  Mar.  Ins.  Act,  8.  63,-sab-s.  1 :  Circuit  Court  of  Appeals  held  that 
"  the  interest  of  the  assured  in  what-  the  underwriters  on  ship  were  en- 
ever  may  remain  of  the  subject-  titled  t.o  the  damages  recoverable 
matter  insured,  and  the  proprietary  from  the  wrong-doing  vessel  for  loss 
rights  incidental  thereto."  of    chartered    freight,    and    distin- 

(«)  Sea  Ins.  Co.  v.  Hadden,  C.  A.  guished  Sea  Ins.  Co.  v.  Hadden  on 
(1884),  13  Q.  B.  D.  706  ;  and  see  grounds  which  the  editors  consider 
post,  §  1232.     In  Mason  v.  Marine      untenable. 

4y3 
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Sect.  1178.  and  not  the  abandonees  of  ship  (/),  unless  these  latter  can 
show  that  the  master  in  hiring  another  ship  acted  as  their 
agent,  a  thing  not  to  be  presumed.  Of  course,  if  there  be  no 
pending  freight,  although  there  be  cargo  on  board,  as  where 
the  assured  is  owner  both  of  ship  and  cargo,  the  abandonees 
of  ship  recover  nothing  in  the  name  of  freight  or  for  use  of 
the  ship,  except  for  so  much  of  the  voyage  as  is  accomplished 
with  the  cargo  on  board  after  the  abandonment  (g).  In  case 
the  claims  of  the  abandonee  of  ship  be  not  enforced,  the 
abandonee  of  freight,  who  has  adjusted  a  total  loss,  may  claim 
from  the  assured,  as  salvage,  any  freight  ultimately  earned 
less  the  necessary  expenses  of  earning  it  (h) . 

Fro  rata  1179.  Our  law,  as  fixed  by  the  decisions,  seems  undoubtedly 

the  United  to  present  the  anomaly,  "that  the  assured  on  freight  may,  by 
making  a  distinct  contract  with  a  third  party,  deprive  the 
underwriter  on  the  freight  of  the  salvage  to  which  he  would 
have  been  entitled  had  no  such  contract  been  made  "  («').  In 
the  United  States  this  inconsistency  is  sought  to  be  avoided 
by  making  an  apportionment  of  the  freight  earned  before 
and  after  the  event  which  occasions  the  abandonment.  The 
rule  there  has  long  been  understood  to  be,  that,  on  an  accepted 
abandonment  of  ship,  the  freight  earned  previous  to  the  loss, 
apportioned  pro  raid  itineris,  is  to  be  retained  by  the  ship- 
owner, or  by  his  representative,  the  underwriter  on  freight,  to 
whom  it  has  been  abandoned,  and  that  only  the  freight 
earned  subsequently  to  the  time  of  loss  vests  in  the  abandonee 
on  ship  ik). 

if)  Hiokie  v.  RodooanacM  (1859),  but  the  effect  of  the  decision  in  Snot- 

28  L.  J.  Ex.  273 ;  4  H.  &  N".  455.  tiah  Mar.   Ins.   Co.   v.  Turner  {ubi 

{g)  Mar.  Ins.  Act,  s.  63,  sub-s.  2,  supra)  is  to  throw  the  loss  not  on  the 

ante,   §    1176  ;    Miller   v.   WoodfaU  underwriter  on  freight,  but  on  the 

(1857),  27  l;  J.  Q.  B.  120 ;  8  E.  &  shipowner. 

B.  493.     See  Brown  v.  Korth  (1852),  {!c)  3  Kent,  Com.  332,  and  see  the 

8  Exoh.  1.  oases  cited  by  him,   of  which  the 

(A)  Barclay  v.   Stirling  (1816),   5  prinoipal  are  :    United  Ins.   Co.  v. 

M.  &  S.  6.  Lenox   (1802),    1   Johnson,   377  ;    2 

(i)  So  Arnould,  2nd  ed.  p.  1153,  Johnson,   443;  Marine  Ins.   Co.   «.. 

Qitin^  2  Phillips,  Ins.  88.  1649,  1740;  United  Ins.  Co.   (1812),  9  Johnson 
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It  certainly  seems  that  this  rule  is  more  free  from  objec-  Sect.  1179. 
tions  than  our  own ;  nor  does  there  appear  to  he  any  great 
difficulty  in  its  practical  application.  Thus,  in  a  case  where 
ship  and  freight  had  been  abandoned  to  the  respective  sets  of 
underwriters,  on  account  of  the  capture  of  the  ship  after  she 
had  performed  eight-ninths  of  the  voyage  insured,  the  Court 
held  that  the  underwriters  on  the  freight  were  entitled,  in 
virtue  of  the  abandonment,  to  all  the  vessel's  earnings  pre- 
viously to  the  casualty — that  is  to  say,  eight-ninths, — and  those 
on  the  ship  to  the  remaining  ninth  (/) .  This  case  is  almost 
identical  with  that  put  by  Bayley,  J.,  in  order  to  illustrate 
the  unfairness  of  the  English  rule,  according  to  which  the 
underwriter  on  the  ship  in  such  case  would  receive  the  whole 
benefit  and  earnings  of  the  voyage,  although  he  would  only 
be  at  a  few  days'  expense  for  provisions,  &c.  {m). 

1180.  In  France,  so  long  as  insurances  on  pending  freight  Law  in 
{/ret  a /aire)  were  prohibited,  the  question  could  not  arise  as 
between  the  two  sets  of  underwriters  («)  ;  but  the  general  ques- 
tion as  to  the  effect  of  an  abandonment  of  the  ship  on  pend- 
ing freight  gave  rise  to  a  great  deal  of  embarrassed  litigation. 
The  Ordinance  of  1681  had  no  specific  regulation  on  the 
point,  and  the  tribunals  denied  to  the  underwriter  on  ship 
any  freight  for  the  goods  saved.  Valin  exposed  the  error,  and  Opinion  of 
maintained  that  an  abandonment  of  the  ship  ought  to  carry 
with  it  all  the  freight  pending,  and  in  the  course  of  being 
earned,  at  the  time  of  the  casualty,  whether  stipulated  to  be 
paid  in  advance  or  not ;  but  not  freight  actually  earned — as, 
for  instance,  where,  the  freight  of  the  outward  passage  having 
been  earned  and  paid,  the  ship  is  lost  in  her  passage  home  (o). 
Emerigon  examines  the  question  on  general  principles,  and  of  Emerigon. 
concludes,  with  regard  to  freight  in  the  course  of  being  earned 

186.    See  also  the  cases  collected  and  Gaines,  578,  cited  2  HiiUipe,  s.  1741. 

commented  on,  2  Phillips,  Ins.  as.  {m)  In  5  M.  &  S.  86. 

1738—1742,  and  per  cur.,  Mason  v.  («)  Since  1885  such  insurance  is 

Marine  Ins.  Co.  (1901),  110  Fed.  K.  allowed.     Code  de  Com.  s.  334. 

452.  (o)  Com.  liv.  iii.  tit.  vi.  des  Aasu- 

{l)    Leavenworth   v.   Delafleld,    1  ranees,  art.  16. 
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Sect.  1180.  g^^  ^jjg  ^jjjjg  qJ  ^]jq  casualty,  that  this  passes  to  the  abandonee 
of  the  ship  just  as  the  fruit  growing  in  an  orchard  passes,  on 
sale,  to  the  vendee  of  the  orchard.  With  regard  to  freight 
actually  earned  before  the  casualty,  he  admits  that  this  seems 
to  stand  in  the  same  predicament  with  fruit  gathered  before 
the  sale  of  the  orchard,  which  of  course  would  not  pass  to  the 
vendee ;  but,  finally,  he  determines  that  this  freight  also  goes 
to  the  abandonee  on  ship,  on  the  ground  that  the  effect  of  an 
abandonment  is  entirely  to  substitute  the  abandonee  in  place 
of  the  assured  from  the  beginning  of  the  adventure,  so  as  to 
make  him  proprietor  of  the  ship  and  all  its  earnings  from  the 
commencement  of  the  risk  and  not  only  from  the  time  of  the 
casualty  {p).  And  the  law  was  so  settled  by  the  Chamber  of 
Commerce  of  Marseilles  in  1778.  The  Ordinance,  however, 
of  the  ensuing  year  (1779)  did  not  follow  this  doctrine,  but 
declared  that  aoqiiired  freight  {fret  acquis)  already  earned  on 
the  voyage  was  insurable,  and  did  not  go  with  the  ship  on 
abandonment,  but  that  the  freight  ultimately  earned  on  the 
goods  saved  would  go  to  the  insurer,  if  there  was  no  stipula- 
tion to  the  contrary  {q).  The  Code  de  Commerce  originally 
enacted  that  the  freight  of  the  goods  saved  {fret  des  marchan- 
dises  sauvies)  vested  on  abandonment  in  the  abandonee  of 
ship,  even  though  paid  in  advance  (r).  The  meaning  of 
these  latter  words  was  the  subject  of  litigation  before  the 
French  tribunals,  and  it  was  expressly  decided  by  the  Cour  de 
Cassation  («)  that  they  related  only  to  such  portion  of  the 
freight  of  the  goods  ultimately  saved  as  might  have  been  paid 
in  advance  under  the  stipulations  of  the  charter-party ;  that 
the  only  freight  passing  by  abandonment  to  the  insurer  on 
the  ship,  was  the  freight  of  the  goods  on  boai-d  at  the  time  of 
the  casualty  and  ultimately  saved  ;  but  that  the  freight  of 
goods  landed  previous  to  the  casualty,  under  the  terms  of  the 
charter-party,  and  thus  earned  before  the  loss,  did  not  vest  in 

[p)    2    Emerigon,  o.    xvii.   s.   9,  {})  See  Emerigon,  ibid. 

p.  256.     The  whole  eeotion  deserves  [r)  Art.  386. 

an  attentive  perusal.  («)  uth  December,  1826. 
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the  abandonee  of  ship  (;!).      The  provision  of  the  Code  de  Sect.  1180. 
Commerce  above  referred  to  was   expressly  repealed  by  the 
Law  of  12th  August,  1885. 

1181.  "With  regard  to  the  deductions  to  be  made  from  the  Deductions 
freight  ultimately  earned,  when  it  vests  as  salvage  in  the  wh^  u'v^estB 
abandonees  (w),  the  following  points  have  been  decided : *^  salvage. 

In  a  case  in  which  ship  and  freight,  on  detention  under  the  Gladstone. 
Eussian  embargo  of  1800,  had  been  severally  abandoned  to 
the  respective  underwriters,  and  where  it  was  assumed  that 
each  set  of  underwriters  were  to  be  considered  as  in  the  place 
of  the  assured  for  the  respective  interests  insured,  the  ship- 
owner claimed  to  make  the  following  deductions  from  the 
freight  ultimately  earned  before  paying  it  over  as  salvage  to 
the  underwriters  on  freight,  who  had  settled  for  and  paid 
him  a  total  loss : — 

1.  Expenses  of  shipping  the  cargo  on  which  the  freight  Deductions 
was  paid,  together  with  port  charges  and  expenses  of  the  ship  "  *™^  ' 
and  crew  at  St.  Petersburg  and  Elsinore  (for  payment  of 
Sound  duties).  2.  Insurance  on  same.  3.  Wages  and 
provisions  of  master  and  crew  from  the  time  they  were 
liberated  in  Russia  till  discharged  in  Liverpool.  4.  Their 
wages  during  their  detention  under  the  embargo  (provisions 
were  found  by  the  Russian  government).  6.  Charges  paid 
at  Liverpool  on  ship  and  cargo.  6.  Insurance  on  ship  for 
the  homeward  voyage  7.  Diminution  of  ship's  value  thereon 
by  wear  and  tear. 

With  regard  to  these  claims  the  Court  held  :  1.  That  the  Deductions 
expenses  of  shipping  on  board  the  homeward  cargo,  being 
altogether  for  the  benefit  of    the  underwriters  on   fi'eight, 
should  fall  exclusively  on  them.     2.  That  the  expenses  of 
ship  and  crew,  and  the  insurance   thereon,  the  wages  and 

(t)  Blaize   o.  Paris  General  Ass.  resting,  and  well  deserves  perusal. 
Co.,   referred    to    by  Boulay-Paty,  («)  The    Mar.   Ins.    Act,    s.    63, 

Comment,    on    Emerigon,    vol.     ii.  sub-s.   2,  ante,   §   1176,  simply  says 

p.  260,  and  cited  at  length  by  him  that  the  abandonees  are  entitled  to  the 

in  his  Droit  Mar.  torn.  iv.  pp.  397 —  freight  "less  the  expenses  of  earning 

417.     The  whole  case  is  very  inte-  it  incurred  after  the  casualty." 
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Sect.  1181.  provisions  of  the  master  and  crew  between  their  liberation 
from  the  embargo  and  the  ship's  discharge,  and  their  wages 
during  the  detention,  should  be  deducted  from  the  salvage, 
and  apportioned  between  the  two  sets  of  underwriters  accord- 
ing to  their  respective  interests.  The  wages  during  the 
detention.  Lord  EUenborough  intimated,  might  come  into 
general  average.  3.  The  charges  on  ship  and  cargo  in  the 
port  of  discharge,  the  cost  of  insuring  the  ship  for  her  home- 
ward voyage,  and  the  diminution  of  her  value  thereon  by- 
wear  and  tear,  the  Court  held  must  be  struck  out,  as  they 
could  not  be  charged  on  the  freight  («). 

Barclay  v.  In  another  case,  where,  the  ship  having  been  cast  away  in 

Stirling. 

the  course  of  the  voyage,  a  separate  abandonment  was  made 
to  both  sets  of  underwriters,  but  the  abandonees  of  ship,  in 
consideration  of  the  assured' s  taking  less  than  a  total  loss, 
renounced  all  claim  to  benefit  of  salvage,  it  was  held  that  the 
underwriters  on  freight,  who  had  adjusted  for  and  paid  a 
total  loss,  were  entitled  to  the  freight  ultimately  earned  by  the 
repaired  ship's  arriving  with  a  substituted  cargo,  after  deduct- 
ing the  necessary  expenses  of  loading  such  cargo  on  board  at 
the  port  of  repairs,  and  the  wages  of  the  crew  during  the 
loading.  Any  expenses,  however,  incurred  while  the  ship 
was  detained  merely  for  the  purpose  of  necessary  repairs  were 
not  to  be  deducted  from  the  fi-eight,  but  set  to  the  account  of 
the  shipowner,  to  be  made  good  by  the  underwriter  on 
ship  {y). 

(x)  Sharp  v.  Gt-ladstone  (1805),  7  (y)  Barclay  »..  Stirlmg   (1816),   5 

East,  24.  M.  &  S.  6. 
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ABANDONMENT. 


SECT. 

Abandonment :  Notice  of  Aban- 
donment     1182—1184 

Must  be   Entire   and  Abso- 
lute     1185—1187 

Who  can  Abandon  P 1188 

Form  of  Notice     1189,  1190 

Unnecessary  where  nothing 

to  Abandon    1191 

Time  for  Notice 1192—1198 

Acceptance  of  Notice  is  irre- 
vocable   1199—1201 


SECT. 
Notice  of  Abandonment — contd. 
Revocation  by  Assured . .  1202, 1203 

May     Underwriter     Defeat 
Notice?  1204 

Transfer  of  Salvage  to  Under- 
writers   1206—1217 

Duties  of  Master  in  Cases  of 
Abandonment 1218-1220 

Adjustment  of  Losses 1224 


1182.  In  this  chapter  the  term  "  abandonment"  is  used,  and  Distinction 
the  effects  of  abandonment  are  considered,  in  relation  to  cases  abandonment 
of  constructive   total   loss.      Abandonment   is,  however,   an  abandonment 
incident  of  all  cases  of  total  loss,  whether  actual  or  construc- 
tive.    "  Whenever  there  is  a  contract  of  indemnity  and  a  claim 
under  it  for  an  absolute  indemnity,  there  must  be  an  abandon- 
ment on  the  part  of  the  person  claiming  indemnity  of  all  his 
right  in  respect  of  that  for  which  he  receives  indemnity  "  (a). 
Sect.  63,  sub-sect.  1,  of  the  Marine  Insurance  Act  declares 
that — 

Where  there  is  a  vaHd  abandonment  the  insurer  is 
entitled  to  take  over  the  interest  of  the  assured  in  what- 
ever may  remain  of  the  subject-matter  insured,  and  all 
proprietary  rights  incidental  thereto. 

(«)  Per'Brett,  L.  J.,  in  Kaltenbaoh      bum,  J.,  in  EanMu  v.  Potter  (1873), 
V.  Mackenzie  (1878),  L.  R.  3  C.  P.  D.       L.  R.  6  H.  L.  at  p.  118. 
at   p.    471.      See    also   per   Black- 
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Sect.  1182.  The  law,  however,  does  attach  a  peculiar  incident  to 
cases  of  constructive  total  loss  under  a  marine  policy  by 
insisting  that  the  assured  in  order  to  recover  shall  not  only 
abandon,  but  shall  also  give  a  proper  notice  of  abandonment  (6). 
The  reasons  for  this  rule  have  been  abeady  explained  in  the 
chapter  on  Constructive  Total  Loss  (c).  At  this  point  it  is 
only  necessary  to  point  out  that  the  expressions  "  abandon- 
ment "  and  "  notice  of  abandonment "  are  sometimes  used 
without  due  regard  to  the  distinction  which  really  exists 
between  them  (d). 


Eight  to  give 
notice  of 
abandonment 
formerly  dis- 
couraged in 
the  English 
Oourta. 


Utility  of 
abandonment. 


1183.  A  great  disinclination  was  formerly  shown  by  the 
English  Judges  to  encourage  or  extend  the  application  of  the 
doctrine  (e).  Lord  Ellenborough  on  one  occasion  spoke  of  it 
as  "  a  desperate  risk  cast  on  the  underwriter,  who  is  to  save 
himself  as  well  as  he  can  "  (/)  ;  and  during  the  whole  time 
he  presided  in  the  Court  of  King's  Bench  he  uniformly 
endeavoured  to  restrain  the  practice  within  narrower  limits. 

The  modern  tendency  of  our  Courts,  however,  has  unques- 
tionably been  to  give  a  reasonable  facility  and  extension  to 
the  practice  of  abandonment ;  and  there  can  be nodoubt  that, 
if  restrained  within  due  limits,  this  practice  gives  a  direct 
encouragement  to  mercantile  enterprise. 

To  all,  indeed,  who  are  engaged  in  commercial  speculations, 
it  is  of  the  last  importance  to  have  a  ready  and  quick  command 
over  their  capital,  so  as  to  be  enabled  at  once  to  withdraw  it 
from  any  adventure  that  appears   likely  to  be  losing,  and 


(i)  See  Mar.  Ins.  Act,  s.  62,  sub- 
6.  1,  infra,  §  1184.  Sect.  57,  sub- 
sect.  2,  makes  it  clear  that  this  pro- 
vision relates  to  constructive  total  loss 
only.  Sect.  63,  sub-sect.  1,  seems 
also  to  relate  only  to  constructive 
total  loss,  the  case  of  actual  total 
loss  being  dealt  with  in  sub-sect.  1  of 
sect.  79,  infra,  §  1226,  the  provisions 
of  which  appear,  however,  to  be  ap- 
plicable also  to  constructive  totaJ 
loss. 


(c)  See  Kaltenbach  v.  Mackenzie, 
per  Cotton.  L.  J.,  at  p.  480. 

{d)  B.g.,  per  Lord  Ellenborough  in 
Hellish  1-.  Andrews  (1812),  15  East, 
16,  "  Abandonment  is  only  necessary 
to  make  a  constructive  total  loss." 

{e)  See  the  opinions  of  Lord  Mans- 
field in  Goes  v.  Withers  (1768),  2 
Burr.  683,  and  Buller,  J.,  in  Mit- 
chell V.  Edie  (1787),  1  T.  R.  616. 

(/)  In  Bainbridge  o.  Neilson 
(1808),  10  East,  341. 
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invest  it  in  another  that  promises  to  be  lucrative.     Suppose,    Sect.  1183. 

then,  a  merchant  or  shipowner  to  have  received  information 

of  some  marine  casualty,  such  as  capture  or  stranding,  which 

renders  the  total  loss  of  his  property  highly  probable,  but  not 

absolutely  certain,  what  is  he  to  do  under  such  circumstances  ? 

To  have  his  funds  locked  up  during  the  whole  time  he  is 

waiting  the  ultimate  issue  of  the  accident  would  be  almost  as 

disastrous  as  the  absolute  total  loss  of  his  property — in  fact, 

more  so,  for  in  the  latter  case   he  would  have  an  immediate 

claim  on  the  underwriter  for  the  amount  of  his  subscription. 

The  claim,  therefore,  which  he  would  have  a  right  to  make  in 

case  of  an  absolute  total  loss,  the  law  allows  him  to  make  in 

these  cases  of  probable  and  highly  imminent  total  loss ;  it 

allows  him  to  release  himself  from  his  embarrassment,  and 

deal  with  the  underwriters  on  the  same  terms  as  though  a 

total  loss  had  actually  occurred,  on  condition  of  his  abandoning 

to  them  all  his  interest  in  the  subject  insured  and  all  his 

rights  of  recovering  it  (g) . 

Hence  it  is  that  those  cases  in  which  alone  abandonment  is  Meaning  of 
either  required  or  allowed  are  called  cases  of  constructive  total  total  loss." 
loss,  for,  although  in  such  cases  the  total  loss  is  only  highly 
probable,  the  law  by  its  construction  attributes  to  them  the 
same  effect  which  is  attached  to  cases  where  the  total  loss  is 
absolute,  viz.,  that  of  entitling  the  assured  immediately  to 
demand  from  the  underwriter  the  whole  amount  of  the 
insurance  (A).  What  amounts  to  a  constructive  total  loss 
forms  a  difficult  and  intricate  matter  of  investigation. 

1184.  The  sixty-second  section  of  the  recent  Act  («')  pro-  Notice  of 
videsthat,  "  subject  to  the  provisions  of  this  section  (^-),  where  neoessar^fn 
the  assured  elects  to  abandon  the  subject-matter  insured  to  crastraoti 
the  insurer,  he  must  give  notice  of  abandonment.     If  he  fails  total  loss.  - 
to  do  so,  the  loss  can  only  be  treated  as  a  partial  loss."     In 

(ff)  Per  Lord  Mansfield  in  G-oss  v.  o.  xvii.  s.  2,  p.  217. 

Withers  (1758),  2  Burr.  683  ;  Hamil-  (i)  Mar.  Ins.  Act,  s.  62,  sub-s.  1. 

ton «.  Mendes  (1761),  iiirf.  1127.  (A)  See  sub-sects.    7,   8,    9,   ante, 

(A)   2  Boulay-Paty  on  Emerigon,  §  1091. 


1428 


ABANDONMENf. 


[part  lit. 


Sect.  1184. 


Assured  not 
obliged  to 
abandon. 


In  oases  of 
absolute  total 
loss  It  is 
nugatory. 


In  cases  of 
partial  loss 
inoperative. 


other  words,  "  where  the  thing  insured  subsists  in  specie  and 
there  is  a  chance  of  its  recovery,  in  order  to  make  it  a  total 
loss  there  must  be  an  abandonment "  (l). 

"  A  party,"  says  Lord  BUenborough,  "  is  not  in  any  case 
obliged  to  abandon,  neither  will  the  want  of  abandonment 
oust  him  from  his  claim  for  that  which  is,  in  fact,  either  an 
average  or  a  total  loss,  as  the  case  may  be."  "  Where  there 
is  an  abandonment,  the  risk  is  thrown  upon  the  underwriters; 
where  there  is  none,  a  party  takes  the  chance  of  recovering 
according  to  his  actual  loss.  Abandonment  is  only  necessary 
to  make  a  constructive  total  loss  "  (m). 

It  is  only,  indeed,  in  cases  where  the  assured  wishes  to 
recover  the  whole  amount  of  the  insurance,  upon  the  occur- 
rence of  a  loss  which  does  not  produce  the  absolute  destruc- 
tion of  the  thing  insured,  that  a  notice  of  abandonment  is 
either  necessary  or  allowable  (w).  In  cases  of  absolute  total 
loss  it  is  considered,  as  we  shall  presently  see,  to  be  a  mere 
idle  ceremony  (o) . 

And  in  cases  of  partial  loss,  however  great  may  be  the 
amount  of  the  damage,  it  is  wholly  inoperative  ;  for  it  is  a 
fixed  principle  in  this  branch  of  the  law  that  no  merely 
partial  loss — no  loss,  that  is,  which  neither  immediately 
produces,  nor  ultimately  tends  to  produce,  the  total  destruo- 


(l)  Per  Lord  EUenborough  in 
Tunno  v.  Edwards  (1810),  12  East, 
491  ;  and  see  the  judgment  of  the 
House  of  Lords  in  Fleming  v.  Smith 
(1848),  1  H.  L.  Cas.  635  ;  and  that 
of  the  Court  of  Queen's  Bench  in 
Knight  V.  Faith  (1850),  15  Q.  B. 
659. 

(m)  Per  Lord  EUenborough  in  Mel- 
lish  V.  Andrews  (1812),  15  East,  16. 
See  also  per  Lord  Abinger  in  Koux 
V.  Salvador  (1836),  3  Bing.  N.  C. 
287  ;  Woodside  v.  Globe  Mar.  Ins. 
Co.,  [1896]  1  Q.  B.  105;  Lohre  v. 
Aitohison  (1877-1879),  2  Q.  B.  T>. 
501  ;  3  Q.  B.  D.  638  ;  4  App.  Cas. 
765. 


(«)  Under  some  circumstances  an 
assured  may  be  entitled  to  recover 
the  vifhole  amount  insured  as  particu- 
lar average,  e./i.,  in  the  case  of  an 
undervalued  ship.  See  The  St. 
Johns  (1900),  101  Fed.  R.  619.  The 
underwriter  cannot  insist  on  aban- 
donment, even  after  payment  of  the 
■whole  amount  of  the  insurance,  unless 
the  payment  has  been  for  a  total 
loss :  ibid. 

(o)  It  is  expressly  provided  by  the 
Mar.  Ins.  Act,  s.  67  (2),  that  "in 
the  case  of  an  actual  total  loss  no 
notice  of  abandonment  need  be 
given." 
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tion  or  privation  of  the  thing  insured — can  he  converted  into  a  Sect.  1184. 
constructive  total  loss  hy  means  of  ahandonment  [p).  "  There 
is  not  any  principle,"  says  Lord  Ellenhorough,  "  which 
authorizes  an  ahandonment,  unless  where  the  loss  has  been 
actually  a  total  loss,  or  in  the  highest  degree  probable,  at  the 
time  of  the  abandonment "  (q). 

1185.  One  of  the  first  principles  in  this  branch  of  Insurance  An  abandon- 
Law  is  that  an  abandonment  by  the  assured  must  extend  to  S^^e"iitire^ 

his  whole  interest  in  the  thing  insured,  as  far  as  that  interest  interest 

covered, 
is  covered  by  the  policy. 

Thus,  where  a  single  policy  of  insurance  is  effected  on  ship 
and  cargo  "indiscriminately,"  i.e.,  where  a  gross  sum  is  in- 
sured on  the  two  interests  jointly,  without  distinctly  specifying 
how  much  is  insured  on  each  separately,  it  is  stated  by 
Emerigon  that  neither  the  ship  nor  the  cargo  can  be  separately 
abandoned  (r). 

But  where  it  is  specified  in  the  policy  that  part  of  the  whole 
valuation  is  to  apply  to  the  ship  and  part  to  the  goods,  and 
no  goods  have  in  fact  ever  been  loaded  on  board,  but  the 
risk  is  run  on  the  ship  only,  the  ship  alone  may  be  aban- 
doned ;  but  the  assured  can  only  recover  to  the  extent  of  the 
valuation  on  the  ship  (s). 

So,  where  a  cargo  consisting  of  different  classes  of  mer-  So,  where  one 

.         T        .     .  1    .  •       T  T        J!  J 1       sum  is  insured 

chandise  is  msured  in  a  single  policy  tor  one  gross  sum,  the  indiscrimi- 
insurance  is  one  and  entire,  and  the  abandonment  conse-  lately  on  a 
quently  must  extend  to  the  whole  cargo.     Thus,  if  1,000^.  as  "goods," 

•        r>         no  portion  can 

be  insured  "  on  goods      generally,  and  the  goods  in  fact  be  separately 

.   ,  lie  1  i_i         _c    ■    J  •  J.1  1   abandoned. 

consist  partly  oi  sugars  and  partly  oi  mdigoes,  the  assured 
cannot,  in  ease  of  wreck  or  other  constructive  total  loss, 
abandon  his  sugars  and  retain  his  indigoes,  or  vice  versa  (t). 

(p)  Oazalet  v.  St.  Barbe  (1786),  1  principle     to    be    correct,     though 

T.  R.  187;  Fleming  «>.  Smith  (1848),  Phillips    (s.    1659)    considered    the 

1  H.  L.  Gas.  514.  point  as  doabtful ;  and  see  Amery 
{q)  In  Anderson  v.  Wallis  (1813),  v.  Eodgers  (1794),  1  Esp.  208. 

2  M.  &  S.  240.  («)    Amery   v.   Eodgers   (1794),   1 
(r)    2    Emerigon,   u.    xvii.    s.    8,  Esp.  208. 

p.    250.      This    position    seems    on  [t)  Est  unica  assecuratio  omniuni 
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Sect.  1185.        Ifj  however,  a  specific  and  distinct  sum  be  insured  on  each 
Except  where  kind  of  commodities,  as  "  1,000^.  on  the  sugars  and  1,000/. 

a  distinct  sum  .       . 

is  insured  on    on  the  indigoes,"  each  may  be  separately  abandoned  (m). 
each  distinct 


kind. 


1186.  Marshall  has  gone  further,  and  said  that  if  the 
several  kinds  of  commodities  are  each  separately  valued  in 
the  policy  they  may  each  be  separately  abandoned,  even 
though  a  specific  and  distinct  sum  may  not  be  insured  upon 
each  (or).  Accordingly,  in  the  United  States,  where  one  gross 
sum  was  insured  "  on  150  boxes  of  sugars  valued  at  6,000/., 
five  hampers  of  mace  valued  at  5,000/.,  and  four  tons  of 
logwood  valued  at  250/.,"  it  was  held  that  the  assured 
might  abandon  each  article  separately  (y). 

This  rule  was  doubted  by  Phillips,  who  contends  that  the 
insurance  in  such  ease  is  one  and  entire,  though  the  valuation 
is  distinct,  and  that  consequently  the  abandonment  ought  to 
be  entire  also  (a) .  In  this  country,  however,  there  seems  little 
doubt  that  the  rule  as  laid  down  by  Marshall  is  that  to  be 
acted  upon,  especially  in  cases  where  perishable  commodities 
are  shipped  in  separate  packages ;  when,  as  we  have  seen, 
the  insurance  is  in  practice  taken  to  be  distinct  on  each 
species,  even  without  a  special  clause  to  that  effect  (a). 
Chancellor  Kent,  after  noticing  the  doubt  raised  by  Phillips, 
thus  cautiously  lays  down  the  rule :  — "  Unless  the  different 
sorts  of  cargo  be  so  distinctly  separated  and  considered  in  the 
policy  as  to  make  it  analogous  to  distinct  insurances  on 
distinct  parcels,  there  cannot  be  a  separate  abandonment  of 
part  of  the  cargo  insured"  (i). 

Marshall's  rule,  however,  appears  to  be  recognised  by  the 
Marine  Insurance  Act,  which  provides'(c)  that,  "where  the 

meroium.     2  Emerigon,  c.  xvii.  s.  8,  (x)  2  Marshall,  Ins.  612. 

p.  249.     So  in  the  United  States  in  (y) .  Deiderioks  v.  Commercial  Ins. 

case  of  a  general    insurance  on  a  Co.  of  New  York  (1813),  10  Johns, 

cargo    consisting    of    beef,    butter,  234. 
soap,  candles,  apples  and  potatoes.  («)  Ins.  vol.  ii.  s.  1661. 

Guerlain  v.  Col.  Ins.  Co.  (1811),  7  (a)  See  Stevens,  Average,  237. 

Johns.    527,   cited   2  Phillips,   Ins.  (A)  Com.  vol.  iii.  p.  329. 

s.  1660.  (c)  Sect.  79  (1). 

(«)  Ibid. 
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insurer  pays  for  a  total  loss,  either  of  the  whole,  or  in  the   Sect.  1186. 
case  of  goods  of  any  apportionahle  part,  of  the  subject-matter 
insured,  he   thereupon   becomes   entitled   to   take   over  the 
interest  of    the   assured   in   whatever  may  remain   of   the 
subject-matter  so  paid  for." 

If  there  be  two  separate  policies  upon  constituent  parts 
of  the  same  cargo,  it  is  hardly  necessary  to  say  that  there  may 
be  an  abandonment  of  either  part  separately,  though  both 
policies  are  effected  with  the  same  set  of  underwriters  (d). 

1187.  Abandonment,  however,  cannot  transfer  the  interest  Abandonment 
of  the  assured  any  further  than  that  interest  is  covered  by  the  „„  \,  ^e 
policy  (f ) .  Accordingly,  where  a  general  insurance  has  been  ?^'®°* "  ^^^ 
effected  "  on  cargo  "  to  a  certain  amount,  and  the  value  of 
the  interest  at  risk  becomes  increased  by  fresh  goods  being 
taken  on  board  in  exchange  for  the  original  cargo  (as  in  the 
course  of  a  bartering  voyage),  ia  such  case,  if  a  loss  occurs 
which  gives  a  right  to  abandon  when  the  cargo  at  risk  is 
double  the  original  value,  that  which  will  be  thereby  trans- 
ferred to  the  underwriter  as  salvage  is  not  the  whole  of  the 
cargo  at  risk  at  the  time  of  the  loss,  but  only  half  thereof,  or 
the  value  at  risk  at  the  time  of  the  insurance  and  covered  by 
the  policy  ( /) .  It  appears  equally  clear  that  where  a  ship  is 
only  partially  insured,  so  that  her  owners  remain  to  some 
extent  "  their  own  underwriters,"  the  effect  of  a  notice  of 
abandonment  will  be  to  make  the  owners  and  the  under- 
writers joint  tenants  of  the  property,  in  the  proportion  which 
the  amount  uninsured  bears  to  that  insured  {g). 

So  clearly  is  the  general  rule  established,  that  if  the  under- 
writers demand  an  abandonment  of  more  than  is  insured,  this 
will  not  prevent  the  assured  from  abandoning  up  to  the  extent 
of  the  sum  insured,  and,  having  done  so,  recovering  as  for  a 
total  loss  (A). 

(rf)    2   Emerigon,    o.    xvii.   s.    13,  P.  216.     The  contrary  has  been  held 

p_  271.  in  the  United  States  by  the  Circuit 

(«)  Boulay-Paty,  Droit  Mar.  286.  Court  of  Appeals  in  Mason  v.  Marine 

(/)  Pothier,  d' Assurance,  No.  133.  Ins.  Co.  (1901),  110  Fed.  E.  452. 

[g)  See  Mar.  Ins.  Act,  s.  81,  infra,  (h)  Havelook  v.  Eockwood  (1799), 

i  1215.     The  Commonwealth,  [1907]  8  T.  R.  268,     But  such  demand  is 
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Sect.  1187.  It  must  also  be  remembered  that  an  abandonment  only 
relates  to  the  property  actually  at  risk  at  the  time  of  the 
disaster ;  if,  therefore,  in  the  course  of  the  voyage,  a  part  of 
the  goods  originally  insured  have  been  landed  and  sold  before 
the  occurrence  of  the  casualty,  the  abandonment  does  not 
relate  to  them,  but  only  to  the  goods  on  board  at  the  time  of 
the  loss  (?).  In  such  case  the  assured,  on  the  one  hand,  can 
make  no  claim  against  the  underwriters  in  respect  of  the 
goods  so  landed,  and,  on  the  other  hand,  is  only  bound  to 
abandon  the  goods  which  were  actually  at  risk  when  the  loss 
occurred  (k). 


Every 

abandonment 
must  be 
absolute  and 
unconditional. 


Who  can 
abandon  P 


1188.  An  abandonment  must  operate  not  only  as  a  transfer 
of  the  whole  interest  of  the  assured  in  the  subject  of  the 
insurance,  but  it  must  be  such  as  to  effect  that  transfer  abso- 
lutely and  unconditionally.  "  Every  abandonment,"  says 
Valin,  "  must  be  pure  and  simple  and  not  conditional,  other- 
wise it  would  not  act  as  a  transfer  of  ownership,  which  is  of 
the  very  essence  of  abandonment  "  (l). 

Hence  it  follows  that  no  one  can  be  entitled  to  make  an 
abandonment  who  has  not  at  the  time  of  the  loss  an  absolute 
right  of  ownership  in  the  subject  insured  (w). 


no  waiver  of  notioe  of  abandonment. 
Ibid. 

(i)  2  Emerigon,  u.  xvii.  o.  8, 
p.  250. 

(k)  i  Boulay-Paty,  Droit  Mar. 
289. 

(l)  2  Valin,  tit.  vi.  des  Assurances, 
art  60,  p.  418.  See  also  2  Emerigon, 
c.  xvii.  o.  6,  p.  231.  Mar.  Ina.  Act, 
8.  62,  sub-s.  (2),  post,  §  1189.  In 
this  country  abandonment,  according 
to  Lord  Truro,  does  not  vest  the 
property  in  ship.  The  Registry 
,  Acts  prevent  the  passing  of  this 
property  except  in  a  certain  way  ; 
the  owners,  however,  become  on 
abandonment  trustees  for  the  under- 
writers. Lord  Truro  in  Scottish 
Mar.    Ins.   Co.  v.  Turner  (1853),   1 


Maoq.  H.  L.  Gas.  342.  Moreover, 
under  the  Mar.  Ins.  Act,  o.  63,  sub- 
o.  (1),  in  conformity  with  what  was 
probably  the  law  previously  thereto, 
abandonment  does  not  of  itself  trans- 
fer ownership,  but  merely  entitles 
the  insurer  to  take  over  the  aban- 
doned property,  so  that  underwriters, 
by  disclaimer  or  otherwise,  may 
always  refuse  to  become  owners  of 
the  abandoned  property,  and  so 
escape  the  liabilities  attaching  to 
such  ownership.  Similar  language 
is  used  in  sect.  79  (1)  of  the  Act. 

(m)  The  Mar.  Ins.  Act,  however, 
possibly  meets  the  difficulty  which 
must  sometimes  arise  where  an 
assured  who  has  not  an  absolute 
ownership    desires   to  abandon,   by 
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Thus  it  has  been  decided  in  the  United  States  that  where  Sect.  1188. 
the  assured  has  abandoned  all  his  interest  to  one  set  of  under-  Mortgagor  of 
writers,  he  cannot  afterwards  abandon  to  other  underwriters 
on  the  same  subject  («).  So  again  it  has  been  there  held 
that  if  the  assured,  by  mortgaging  his  ship,  has  voluntarily- 
deprived  himself  of  the  power  of  conveying  an  absolute  title, 
he  cannot  abandon  to  the  underwriters  on  ship,  but  can 
recover  only  for  the  damage  he  has  actually  sustained  as  a 
partial  loss  (o) .  But  by  the  British  statute  the  mortgagor 
remains  owner  and  conveys  an  absolute  title,  subject  only  to 
all  adverse  rights  appearing  on  the  registry  ( p) .  And  one 
part  owner  having  effected  the  insurance  for  all  the  others 
has  prima  facie  authority  to  give  notice  of  abandonment  for 
all ;  in  such  a  case,  however,  it  is  a  question  of  agency  {q) . 

Where  a  vessel  is  insured  with  different  underwriters,  of  Aooeptauoe  of 
whom  some  accept  a  notice  of  abandonment,  but  others,  after  abandonment 
refusing  to  accept  it,  successfully  resist  a  claim  for  a  con-  ^indTTOriters  • 
struotive  total  loss,  it  seems  that  the  former  become  in  some  rejection  by 

'  _  _  _        others. 

way  interested  as  owners  in  the  vessel  in  the  proportion 
which  the  amount  subscribed  by  them  bears  to  her  full  value. 
But  it  is  not  clear  what  their  exact  legal  position  in  such  a 
case  would  be.  A  British  ship  can  only  be  owned  in  64th 
shares,  but  if  underwriters  to  the  extent  of  5,000^.  on  a  vessel 
worth  25,0001.  settle  as  for  a  constructive  total  loss,  although 
they  are  entitled  to  the  ownership  to  the  extent  of  one-fifth, 
how  can  legal  effect  be  given  to  their  rights  ?  A  case  of 
partial  acceptance  of  a  notice  of  abandonment  was  that  of  the 
"  Krishna,"  before  the  Court  of  Session  in  Scotland.  The 
vessel  was  stranded  in  1879  ;  her  value  was  9,000/. ;  she  was 
insured  with  one  set  of  underwriters  for  8,000/.,  and  with  the 

providing  in  sect.   63,  sub-sect.   1,  (o)  Gordon  v.  Massaobusetts  iFire 

ante,  §   1 102,  that  abandonment  en-  and  Marine  Ins.  Co.  (1824),  2  Pick. 

titles  the  insurer  to  the  "  interest  of  (Mass.)  249. 

the  assured"  (as  distinct  from  the  (p)  Merchant  Shipping  Act,  1894, 

complete  ownership)  in  the  subject-  s.  34. 

matter  insured.  (?)  Hunt  v.  Royal  Exoh.  Asa.  Co. 

(«)  Higginson  v.  Dall  (1816),   13  (1816),  5  M.  &  S.  47. 
Mass.  96  ;  2  Phillips,  s.  1516. 

A. — VOL.  II.  4  Z 
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Sect.  1188.  plaintiff  for  500/.  The  plaintiff  accepted  notice  of  abandon- 
ment, but  the  judgment  against  the  8,000/.  underwriters  was 
for  a  partial  loss  only  (r),  and  the  vessel  was  afterwards 
repaired  at  a  cost  of  20  per  cent,  on  her  value.  In  1883  the 
plaintiff  brought  an  action  to  recover  from  the  shipowners  the 
portion  of  the  value  of  the  vessel  to  which  his  acceptance  of 
the  notice  of  abandonment  entitled  him.  It  was  held  that  he 
was  entitled  to  recover  one-eighteenth  of  her  value — i.e  ,  the 
proportion  which  500/.  bore  to  9,000/.— less  the  20  per  cent, 
which  her  owners  had  spent  on  repairs.  It  was  impossible  in 
this  case  to  constitute  him  the  actual  owner  of  any  part  of 
the  vessel,  inasmuch  as  her  owners  had  recently  mortgaged 
her  to  an  extent  exceeding  her  value  (s). 

Whether  the  consignee  of  a  bill  of  lading  has  a  right  to 
make  abandonment  of  the  goods  depends  on  the  question 
whether  the  possession  of  the  bill  of  lading  gives  him  a  right 
to  absolute  and  unconditional  possession  of  the  goods.  In 
several  cases,  indeed,  tried  before  Lord  Ellenborough,  which 
arose  on  the  American  embargo  of  1807,  and  in  which  it 
appears  that  the  consignees  in  England  of  the  bills  of  lading 
had  abandoned  goods  detained  by  that  embargo,  Lord  Ellen- 
borough  thought  it  might  be  difficult  to  make  out  that  they 
had  such  an  interest  as  would  entitle  them  to  abandon, 
because  they  were  to  have  no  control  over  the  goods  till  their 
arrival;  his  Lordship,  however,  gave  no  decision  on  the 
express  point,  and  the  cases  were  decided  against  the  right  of 
the  consignees  on  other  grounds  {i). 


Consignee  of 
bill  of  lading 


no™e  o^f  IIS9.  "  Notice  of  abandonment  may  be  given  in  writing, 

abandonment,  or  by  word  of  mouth  (m),  or  partly  in  writing  and  partly  by 
formrequisite,  ^ord  of  mouth,  and  may  be  given  in  any  terms  which  iadicate 


(»•)  See  Shepherd  v.  Henderson 
(1881),  7  App.  Gas.  49. ' 

(«)  Whitworth  v.  Shepherd  (1883), 
12  Ct.  of  Seas.  (4th  Ser.)  204. 

{t)  Conway  v.  Gray  (1809),  10 
Kast,  636,  and  oases  there  cited. 

(«)  Parmeter  v.  Todhunter  (1808), 


1  Camp.  642  ;  see  also  Kead  v.  Bon- 
ham  (1821),  3  Brod.  &  Bing.  147. 
Lord  Ellenborough  considered  that 
it  would  have  been  well  to  prevent 
oral  notices  of  abandonment  entirely, 
but  admitted  that  in  practice  they 
were  held  to  be  operatiye, 


CHAP.  VIII.]  ABANDONMENT.  1435 

the  intention  of  the  assured  to  abandon  his  insured  interest   Sect.  1189. 
in   the   subject-matter  insured   unconditionally  to   the    in-  but  must  be 

surer"  (a;).  direct  and 

\  '  unequivocal. 

Whether  given  orally  or  in  writing  it  is  an  indispensable 
requisite  that  it  shall  communicate  unequivocally,  and  in 
plain  terms,  that  the  assui'ed  offers  to  abandon  to  the  under- 
writers all  his  interest  in  the  thing  insured.  Lord  Ellen- 
borough,  indeed,  went  so  far  as  to  say :  "  The  abandonment 
must  be  direct  and  express,  and  I  think  the  word  '  abandon ' 
should  be  used  to  make  it  effectual."  In  the  case  then  before 
the  Court  the  broker  had  communicated  to  the  underwriters 
that  the  voyage  had  been  broken  up  by  the  capture  of  the 
ship  and  cargo,  and  requested  them  to  settle  as  for  a  total 
loss  and  to  give  directions  as  to  the  disposal  of  the  ship  and 
cargo;  Lord  EUenborough  held  this  not  to  be  sufficient  as 
a  notice  of  abandonment  {y) . 

The   Privy  Council,  however,  have   disapproved   of  this  Currie». 
decision,  in  a  case  in  which  the  notice  given  was  in  these  Native  Ins. 
terms :  "  With  regard  to  the  '  Northland,'  we  regret  to  say  ^°- 
that  she  is  a  total  wreck,  and  we  have  hereby  to  give  you 
notice  that  we  shall  claim  payment  of  the  policies  we  hold 
against    her   cargo   and   disbursements."     Counsel  for  the 
insurers,  with  the  express  approval  of  the  Court,  admitted 
upon  argument  that  this  notice  was  sufficient  {£) . 

But  where  the  broker  showed  the  underwriter  a  letter  from  Thelluseon  v. 
the  assured,  merely  stating  that  the  ship  had  been  forced     ^  "  ^^' 
ashore  and  a  quantity  of  sugars  damaged,  and  the  under- 
writers thereupon  desired  that  the  assured  would  do  the  best 
he  could  for  the  damaged  property,  this  was  held  by  Lord 
Kenyon  to  be  an  insufficient  notice  of  abandonment  (a). 

In  a  later  case  the  letters  of  the  captain,  a  part-owner,  TSiagv. 
were  shown,  as  they  arrived,  by  the  other  part-owners  to  the 
underwriter,  and  among  them,  one  stating  his  intention  to 
abandon,  and  that  he  had  abandoned  the  ship  and  had  sold 

(a;)  Mar.  Ins.  Act,  8.  62,  sub-s.  2.        Co.  (1869),  L.  B.  3  P.  C.  72. 

[y)  Parmeter  !).  Todhunter,  supra.  (a)  Thellusson  'v.  Fletcher  (1793), 

(z)  Currie  v.  Bombay  Native  Ins.       1  Esp.  72. 
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Sect.  1189.  her;  and,  in  a  postscript,  adding,  "  give  the  underwriters  due 
notice  " — meaning,  as  the  Court  construed  it,  of  abandon- 
ment— this  was  held  to  be  sufficient  notice  of  abandon- 
ment (b). 


Preaumption 
that  notice  of 
abandonment 
has  been 
given. 


Notice  may 
be  waived. 


The  grounds 
of  abandon- 
ment should 
be  sent  -with 
the  notice. 


1190.  Though  a  demand  for  a  total  loss  in  itself  does  not 
in  this  country  operate  by  implication  as  a  notice  of  abandon- 
ment, yet  such  a  demand,  followed  by  payment  as  for  a  total 
loss,  is  evidence  that  an  offer  of  abandonment  has  been  made 
and  accepted  (c). 

In  the  United  States  the  Courts  have  held  that  where  the 
nature  of  the  transaction  is  such  as  to  leave  no  reasonable 
doubt  of  the  intention  of  the  assured  to  abandon,  and  of 
that  intention  being  understood  by  the  underwriters,  it 
shall  be  implied  that  a  proper  offer  of  abandonment  has 
been  made,  though  no  formal  notice  can  be  proved  to  have 
been  given  (d). 

It  is  now  expressly  provided  by  the  Marine  Insurance 
Act  that  "  notice  of  abandonment  may  be  waived  by  the 
insurer"  (e). 

The  notice  of  abandonment  ought  to  contain,  or  be  accom- 
panied with,  a  short  statement  of  the  grounds  of  abandon- 
ment, in  order  that  the  underwriters  may  determine  whether 


(i)  King  V.  Walker  (1864)  (in 
error),  33  L.  J.  Ex.  325,  reversing 
on  this  point  the  judgment  below  : 
ibid.  167;  2  H.  &  C.  384;  3  ibid. 
209. 

(c)  So  Arnould,  2lid  ed.  p.  1163, 
citing  Houstman  v.  Thornton  (1816), 
Holt,  N.  P.  242,  which  case,  how- 
ever, does  not  seem  to  be  very  much 
in  point.  See  as  to  notice  of  die- 
honour  in  case  of  a  bill  of  exchange. 
Woods  V.  Dean  (1862),  32  L.  J.  Q.  B. 
1  ;  Cordery  v.  Colville  (1863),  32  L.  J. 
0.  P.  210. 

{d)  Thus,  in  the  Supreme  Court  of 
the  United  States,  a  letter  to  the 
underwriters,  containing  a  statement 
of  the  loss  and  subsequent  sale  of 
part  of  the  property,  and  also  a  clain) 


for  the  balance  of  the  amount  insured, 
less  the  salvage,  was  held  to  be  a 
sufficient  notice  of  abandonment. 
Patapsco  Ins.  Co.  v.  Southgate 
(1831),  S  Peters,  604.  So  payments 
made  upon  a  claim  for  a  total  loss 
have  been  held  there  to  waive  all 
defects  and  form  of  notice.  Watson 
V.  Ins.  Co.  of  North  America  (1803), 
1  Binney,  R.  47.  See  also  De  Far- 
oonnet  v.  Western  Ins.  Co.  (1903), 
122  Fed.  E.  448.  So  the  under- 
writers calling  for  papers  to  prove  a 
total  loss  after  claim  made.  Calbreath 
V.  Graoy  (1805),  1  Wash.  C.  C.  E. 
219.  See  cases  collected,  2  Phillips, 
8S.  1680  et  aeg. 

(«)  Sect.  62,  sub-sect.  8, 
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to  accept  it  or  not ;  and  in  the  United  States  it  has  been   Sect.  1190. 
held  (but  not  in  this  country)  that  the  assured  cannot  avail 
himself  of  any  other  grounds  of  abandonment  than  those  so 
stated  (/). 

Supposing  a  notice   of  abandonment  to  have  been  duly  No  deed  of 
given,  no  deed  of  cession  or  formal  transfer  is  necessary  to  quisite  to 
enable  the  assured  to  perfect  his  abandonment  and  recover  as  °^™^^o^^nt 
for  a  total  loss.     A  valid  notice,  in  case  it  be  accepted,  or  the 
loss  continue  total    down    to  the    time    of    action  brought, 
operates  in  fact  as  a  complete  transfer  of  property  {g)  at  the  date 
of  the  notice,  except  where  the  Registry  Acts  of  Shipping 
interpose   a   barrier,    and    even  then   the    registered   owner 
becomes  immediately  trustee  for  the  underwriters  {h). 

1191.  "  Notice  of  abandonment  is  unnecessary  where,  at  the  Notice  of 

,.  ,  ,,  J  .  .    „  ..  ,.,11  ,1  abandonment 

time  when  the  assured  receives  information  oi  the  loss,  there  unnecessary 
would  be  no  possibility  of  benefit  to  the  insurer  if  notice  ^o'iti^*''Xieh 
were  given  to  him"  (*').     "I  think,"  said  Blackburn,  J.  ik),  uponaban- 

_  •       _  donment  can 

"  it  is  from  the  nature  of  things  confined  to  cases  where  there  pass  to 
are  some  steps  which  the  underwriters  could  take  if  they  had 

(/)  See  Suydannj.  Marine  Ins.  Co.  the  notice  is  invalid,  the  law  here 

(in  error),  2  Johnson,   138,  and  the  would,  it  is  conceived,  be  exactly  the 

other    cases    collected,    2    Phillips,  same  as  it  is  there. 

8.    1684.     It  appears,   however,   ex-  (^)  See,  however,  §  1213,  infra. 

oeedingly     doubtful     whether     this  (h)  Cf.    the    Merchant    Shipping 

would  be  so  held  in  England :  with  Act,  1894,  a.  34,  and  per  Lord  Truro 

us  the  great  criterion  of  the  right  to  in  Scottish  Mar.  Ins.  Co.  v.  Turner 

recover  as  for  a  total  loss  is  the  state  (1853),  1  Maoq.  H.  L.  Cas.  342. 

of  the  property  at  the  time  of  action  (i)  Mar.  Ins.  Act,  s.  62,  sub-s.  7. 

brought    (or   perhaps,    now,    at  the  (k)  In    Rankin   v.    Potter   (1873), 

time  when  the  notice  is  given :  see  L.  E,.  6  H.  L.  at  p.  124.     See  also 

ante,  §  1097a).    Supposing  it,  then,  to  per  Lord  Chelmsford  at  p.  155;  and 

be  in  such  a  state  as  to  give  a  right  to  Trinder  and  Co.  v.  Thames,  &c.  Ins. 

abandon,  the  assured  might  recover  Co.,  [1898]  2  Q.  B.  at  p.  131.     In 

for  a  total  loss,  although  the  original  the  latter  case  the  somewhat  stricter 

ground   of    abandonment   had   then  rule  laid  down  by  Brett,  L.  J.,  in 

ceased  to  exist.     If,   however,   the  Kaltenbach  v.  Mackenzie  (3  C.  P.  D. 

rule  as  above  laid  down  in  the  United  at  p.  475),  is  reconciled  with  the  rule 

States  only  means  that  the  grounds  elsewhere  laid  down  by  denying  its 

stated  in  the  notice  of  abandonment  applicability  to  cases  of  constructive 

must  at  some  time  really  have  existed,  total  loss  of  freight :  per  Smith,  L.  J. , 

and  that  unless  they  have  done  so  at  p.  132. 
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Sect.  1191.  notice If  there  was  nothing  they  could  do,  no  notice 

is  required."  The  commonest  case  where  this  doctrine  applies 
is  where  there  has  been  a  constructive  total  loss  of  ship  or  of 
cargo,  such  as  to  prevent  any  freight  being  earned  upon  the 
voyage  insured,  which  freight  is  thus  totally  lost.  Perhaps 
the  true  way  of  putting  the  case  under  these  circumstances  is 
to  say  that  in  such  an  event  there  is  not  merely  a  constructive 
but  an  absolute  total  loss  of  freight,  and  this  seems  to  have 
been  the  view  of  Brett,  J.  (l).  But  whether  we  prefer  to 
regard  it  as  a  case  of  absolute  or  of  constructive  total  loss, 
it  is  clear  that  the  real  reason  why  no  abandonment  is  neces- 
sary is  because  the  notice  of  abandonment  would  in  such  a 
case  be  merely  a  vain  and  useless  form. 

Consequently,  where  a  ship  was  chartered  in  this  country 
to  bring  home  a  cargo  from  Calcutta  to  London,  and  a  policy 
was  effected  on  that  homeward  freight  but  to  cover  the  outward 
voyage  from  Clyde  to  New  Zealand  and  thirty  days  after 
arrival  there,  and  a  constructive  total  loss  of  ship  occurred 
during  the  currency  of  that  policy,  as  the  owner  was  not 
bound  in  these  circumstances  to  repair  his  ship  and  did  not 
do  so,  there  was  a  total  loss  of  the  homeward  freight  and 
nothing  to  abandon,  so  that  notice  of  abandonment  would 
have  been  unmeaning  and  was  held  unnecessary  (w).  So,  if 
the  assured  learn  at  the  same  time  of  the  damage  to  ship  or 
goods  and  of  their  justifiable  sale,  there  is  then  nothing 
which  he  can  abandon  and  a  notice  is  unnecessary  (w). 

On  the  contrary,  abandonment  must  be  resorted  to  and 
notice  thereof  must  be  given  if  there  be  anything  to  abandon, 
"  as,  for  instance,  in  the  case  of  freight  where  the  cargo  is 
already  on  board,  and  the  shipowner  would  have  the  right  of 
sending  it  on  to  its  destination  in  another  ship  and  so  earning 
freight  "(o). 

(1)  L.  R.  6  H.  L.  at  p.  102.  Hellish  v.  Andrews  (1812),  IS  East, 

(ot)  Rankin  v.  Potter,  supra.  16. 

(»)  Famworth  v.  Hyde  (1866),  18  (o)  Per  Oookbum,  C.  J.,  in  Potter 

C.  B.  N.  8.  835 ;  Roux  v.  Salvador  v.  Rankin  (1870)  {coram  Ex.  Ch.), 

(1836),  3  Bing.  N.  C.  266;  Mullett  L.   R.   5   0.  P.   341,   371;  and   per 

■^.   Shedden   (1811),    13    East,    304  ;  Brett,  J.,  L.  R.  6  H.  L.  at  p.  102. 
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Similarly  it  has  been  decided  that  upon  a  constructive  total  Sect.  1191. 
loss  of  ship,  no  notice  of  abandonment  need  be  given  by  the 
original  underwriters  to  underwriters  on  a  policy  of  re-insur- 
anoe  (p).  And  it  is  now  expressly  provided  that  "  where  an 
insurer  has  re-insured  his  risk,  no  notice  of  abandonment 
need  be  given  by  him  "  (q).  The  reason  for  this,  as  given  by 
Phillips  (r),  is  that  the  re-assured  has  nothing  to  abandon 
until  and  unless  he  accepts  the  abandonment  of  the  assured, 
and  to  compel  him  in  all  cases  to  do  so  would  be  to  the 
disadvantage,  and  not  to  the  advantage,  of  the  re-assurer. 

1192.  As  the  effect  of  a  valid  notice  of  abandonment  is  to  Time  within 

which  notice 

give  the  underwriters  a  title  to  the  abandoned  property  (or  of  abandon- 
salvage)  ;  and  as  the  ultimate  value  of  such  property  may  be  "e^giyen. 
considerably  affected  by  the  promptitude  with  which  measures 
are  taken  to  effect  either  its  sale  or  recovery,  it  is  obviously 
just  that  the  assured,  if  he  means  to  abandon,  and  thereby 
throw  upon  the  underwriters  the    ownership  of   the  thing 
insured,  should  give  them  notice  of  his  intention  to  do  so 
within  a  reasonable  time  after  receiving  intelligence  of  the 
loss,  in  order  that  they  may  take  immediate  steps  for  turning 
the  property  thus  cast  upon  their  hands  to  the  best  account  (s). 
The  Marine  Insurance  Act  (t)  provides  that  "  notice  of  aban- 
donment must  be  given  with  reasonable  diligence  {U)  after  the 
receipt  of  reliable  information  of   the  loss,  but  where  the 
information  is  of  a  doubtful  character  the  assured  is  entitled 
to  a  reasonable  time  to  make  inquiry."     The  great  practical 
difficulty,  however,  has  been  to  lay  down  any  rule  as  to  the 
time  which  the  assured  shall  be  allowed  for  making  up  his 
own  mind  whether  he  will  abandon  or  not. 

The  cases,  in  fact,  show  that  there  is  no  fixed  rule  in  this  There  is  no 
'  fixed  rule. 

(p)  Uzielli  &  Co.  v.  Boston  Marine  Bigham,   J.      The  reasons  for  the 

Ins.   Co.  (1884),   15  Q.   B.   D.   11,  rule,  howeyer,  do  not  appear  to  be 

Q  ^  very  satisfactory. 

Iq)  Mar.  Ins.  Act,  s.  62,  sub-s.  9.  (s)  Per  Lord  Abinger  in  Eoux  v. 

(r)  In^.  vol.  ii.  s.  1506.     See  also  Salvador  (1836),  3  Bing.  N.  C.  281. 

Western    Ass.    Co.    of    Toronto    v.  {t)  Sect.  62,  sub-seot.  3. 

Poole,  [1903]  1  K.  B.  at  p.  386,  per  («)  See  sect.  88. 


1440 


ABANDONMENT. 


[PAKT  lit. 


Sect.  1192 


If  tte  intelli- 
gence is  cer- 
tain, notice 
ought  to  be 
afiven  imme- 


diately. 


If  doubtful, 
the  assured 
has  more  time 


Only  in  order 
to  verify  the 
intelligence  or 
ascertain  the 
real  nature  of 
the  loss,  can 
delay  be 
allowed. 


Election  to 
claim  a 
partial  loss  is 
final. 


country  on  this  subject,  but  that  what  shall  be  considered 
reasonable  time  for  this  purpose  must  depend,  in  some  degree, 
upon  the  certainty  of  the  news  of  the  disaster,  and  upon  the 
nature  of  the  casualty  itself. 

First :  If  the  iatelligence  is  certain,  and  the  disaster  one 
such  as  capture,  arrest,  or  detention,  which  is  manifestly, 
primd  facie,  a  constructive  total  loss  as  long  as  it  continues, 
though  the  time  it  may  continue  is  uncertain,  the,  assured 
ought  to  give  notice  of  abandonment  immediately  upon  receipt 
of  the  intelligence. 

Secondly :  If,  on  the  other  hand,  the  information  be  doubt- 
ful, or  the  casualty  of  such  a  description  that  it  does  not 
necessarily,  and  per  se,  give  a  right  to  abandon — as  in  the 
case  of  the  stranding  or  partial  wreck  of  the  ship,  or  the 
damage  done  by  sea-water  to  perishable  goods — the  assured 
may  wait  a  reasonable  time  for  more  accurate  information  as 
to  the  nature  of  the  loss,  or  the  actual  extent  of  the  damage. 

For  these  two  purposes  alone  can  any  delay  be  allowed 
him :  he  may  not  delay  in  order  to  observe  the  state  of  the 
markets  (m)  ;  for  any  profit  which  may  ultimately  be  made  in 
this  way  ought,  in  justice,  to  belong  to  the  underwriters : 
neither  can  he  lie  by  and  treat  the  loss  as  an  average  loss, 
until  the  recovery  of  the  property  becomes  hopeless,  and  then 
give  notice  of  abandonment;  for  the  underwriters  are  of 
right  entitled  to  all  those  chances  of  recovery,  which  might 
arise  from  the  speediest  and  most  immediate  endeavours  for 
that  purpose ;  in  fact,  in  the  words  of  Lord  Kenyon,  he  must 
"make  his  election  speedily  whether  he  will  abandon  or  not, 
and  so  put  the  underwriters  in  a  situation  to  do  all  that  is 
necessary  for  the  preservation  of  the  property,  whether  sold 
or  unsold"  (ai). 

Where  the  owners  of  a  ship,  lying  sea-damaged  in  a  foreign 
port,  have  once  elected  to  treat  the  loss  as  partial,  they  cannot 


(m)  Gemon  v.  Royal  Exch.  Asa. 
(1816),  6  Taunt,  at  p.  387  ;  Kalten- 
baoh  V.  Mackenzie  (1878),  3  0.  P.  D. 
at  p.  480,  per  Cotton,  L.  J. 


(a)  In  AUwood  v.  Henckell  {179S), 
1  Park,  399 ;  ef.  Stringer  v.  English, 
&e.  Ins.  Co.  (1869),  L,  R.  4  Q.  B. 
676  ;  6  ibid.  699. 
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afterwards  turn  it  into  a  total  loss,  by  virtue  of  a  notice  of   Sect.  1198. 
abandonment,  merely  because  they  find  on  the  ship's  arrival 
that  the  cost  of  her  repairs  is  more  than  she  will  fetch  in  the 
market  (y) . 

Of  course,  if  tlie  assured  is  not  proved  to  have  had  intel- 
ligence of  the  loss  until  nothing  is  left  to  abandon,  no  defence 
founded  on  his  not  having  given  notice  of  abandonment  at 
all,  or  in  due  time,  can  be  a  bar  to  his  claim  for  a  total 
loss  (2) . 

1193.  First:  where,  in  the  case  of  an  insurance  on  perish-  Undue  delay 
able  goods,  "  free  of  average,"  the  ship  was  compelled  to  intelligeuoe. 
put  back  in  distress,  and,  after  two  surveys,  was  condemned 
as  irreparable :  Lord  EUenborough  held,  that  a  notice  of 
abandonment  not  given  to  the  underwriters  till  five  days 
after  the  assured  knew  of  the  condemnation  of  the  ship,  was 
too  late  («). 

So  where,  in  an  insurance  on  ship,  a  delay  of  sixteen  or 
seventeen  days  elapsed  after  the  result  of  a  final  survey  was 
known,  before  notice  was  given,  such  notice  was  held  too 
late  {b). 

In  order,  however,  to  constitute  laches  on  the  part  of  the 
assured,  he  must  have  had  full  means  of  being  informed  of 
the  real  state  of  the  loss,  at  the  time  when  it  is  contended  that 
he  ought  to  have  given  notice  of  abandonment.  Hence,  where 
the  owner  of  an  East  Indian  ship,  which  had  been  sold  as 
irreparable  at  Calcutta,  gave  notice  of  abandonment  three 
days  after  he  had  received  the  first  accurate  information  of 
the  loss,  that  was  held  suflBoient,  although  it  appeared  that  the 
captain  of  the  ship  had  arrived  in  London,  where  the  owner 
resided,  ten  days  previously,  and  probably  might,  but  was  not 


{y)   Fleming  ».   Smith   (1848),    1  sub-s.  7. 

H.  L.  Oas.  614.  (a)  Hvmt  v.  Eoyal  Exch.  Ass.  Co. 

{z)  Abel  V.   Potts  (1800),   3  Esp.  (I^IS).  5  M.  &  S.  47. 

242  ;  Rankin  v.  Potter  (1873),  L.  K.  (b)  Aldridget).  BeU(1816),  1  Stark. 

6  H.  L.  83 ;    Mar.  Ins.  Act,  s.  62,  498. 
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Sect.  1193.  proved  to,  have  communicated  to  the  owner,  on  his  arrival, 
the  facts  of  the  loss  (c). 

1194.  Lord  Ellenborough  and  the  Court  of  King's  Bench 
held,  in  two  successive  cases,  that  where  the  ground  of  aban- 
donment was  the  ship's  seizure  and  detention,  the  assured 
was  bound  to  give  notice  immediately  on  first  receiving 
intelligence  of  the  seizure  and  detention  {d ) . 

Thus,  where  a  ship  and  cargo  were  seized  in  a  foreign  port, 
on  the  7th  of  December,  1810,  and  the  assured  first  heard  of 
the  seizure  on  the  8th  of  January,  1811,  but  did  not  give 
notice  of  abandonment  till  nine  days  after — Lord  Ellen- 
borough  thought  that  the  notice  was  given  too  late  to  entitle 
the  assured  to  recover  for  a  constructive  total  loss,  but  as  the 
cargo,  in  which  alone  the  assured  was  interested,  was  finally 
condemned  on  the  30th  of  April,  the  Court  subsequently  held 
that  the  assured  could  recover  for  an  actual  total  loss  (e). 
Flemings.  A  ship  having   been  compelled   by  sea-damage  in  May, 

1842,  to  put  into  Mauritius  to  refit,  the  master  wrote  to 
his  owners,  telling  them  of  the  damage  sustained,  of  the 
necessity  for  extensive  repairs,  of  his  intention  to  borrow 
money  on  bottomry,  and  of  the  sum  required  for  that  pur- 
pose. These  letters  were  received  at  intervals  between 
September  and  December,  1842.  The  owners  wrote  in 
answer  to  the  master,  approving  of  the  course  he  proposed  to 
take.  On  the  27th  of  March,  1843,  the  ship  arrived,  and  was 
at  first  taken  possession  of  on  behalf  of  the  ow^ners.  It  being 
soon  found,  however,  that  the  cost  of  repairs  would  much 
exceed  her  market  value,  the  owners  abandoned  her  on  the 
30th  of  March.  It  was  held,  that  under  the  circumstances 
this  abandonment  was  too  late  (/). 

(c)  Eeadi).  Boiihara(1821),  3Brod.  [d)  MuUett  v.  Shedrlen  (1811),  13 

&  Bing.  147.     It  is  the  view,  how-  East,  304;  Mellishv.  Andrews  (1812), 

ever,  of  the  editors  that  in  cases  of  15  East,  13. 

justifiable  sales  no  notice  of  aban-  («)  Mellish  v.  Andrews  (1813),  16 

donment   is    necessary.      See    ante.  East,  13. 

§   1112,  and  Mar.  Ins.  Act,  ».  62,  (/)  Fleming  v.   Smith   (1848),   1 

sub-s.  7.  H.  L.  Caa.  514. 
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A  ship  at  the  port  of  Saigon  had  become  a  constructive  Sect.  1194. 
total  loss,  and  one  of  her  owners  residing  at  Singapore,  and 
possessing  adequate  authority  to  abandon,  received  certain 
intelligence  of  the  ship's  condition  on  the  7th  February; 
after  that  date  he  ordered  the  master  to  have  her  sold,  with- 
out, however,  any  immediate  necessity  for  doing  so,  and  then, 
on  the  11th  March  following,  notice  of  abandonment  was 
given  to  the  underwriters  in  London  ;  it  was  held  that  notice 
of  abandonment  had  not  been  given  in  due  time  [g). 

It  was  suggested  in  that  case  that  the  telegraph  ought  to 
have  been  used  immediately  after  the  day  on  which  the  con- 
dition of  the  ship  was  definitely  known,  if  a  telegraph  to 
Europe  existed  ;  and  if  there  were  no  telegraph,  then  that 
notice  should  have  been  sent  by  the  next  post  {h) . 

It  appears,  therefore,  that  in  this  country  the  assured 
is  bound  to  give  notice  of  abandonment  immediately  on 
first  receiving  intelligence  which  is  certain  and  definite, 
as,  for  instance,  of  capture,  detention,  or  disability,  without 
waiting  to  see  the  further  issue  of  the  casualty.  If  under 
such  circumstances  the  assured  elect  to  delay,  with  a  view  to 
the  advantage  to  be  derived  from  recovery  of  the  property 
and  the  completion  of  the  contract  of  affreightment,  he  treats 
the  loss  already  suffered  as  a  partial  loss,  and  cannot  after- 
wards, under  the  same  circumstances,  abandon  and  claim  for 
a  total  loss. 

1195.  A  change  of  circumstances,  however,  may  revive  the  EeviTal  of  the 
right  of  abandonment  and  of  giving  notice  accordingly.    And  notice, 
there  may  be  cases   in  which  a  mere  protraction   of    time 
during  which  an  assured  is  kept  out  of  possession  of  his  pro- 
perty may  amount  to  such  a  change  of  circumstances  as  wiU. 
operate  such  a  revival. 

The  case  in  which  these  questions  were  agitated  was  this  : 
— The  plaintiffs,  in  1863,  had  effected  a  policy  with  the 
defendants  for  5,000/.  on  goods  valued  at  11,500/.,  by  the 

{g)  Kaltenbaoli  v.  Mackenzie  (1878),  3  C.  P.  D.  467. 
[h)  Ibid.  477,  478. 
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Sect.  1195.  "  Dashing  Wave,"  from  Liverpool  to  Matamoras  ;  and  during 
the  continuance  of  the  risk  the  ship  was  seized  on  the  5th 
Novemher,  1863,  by  a  United  States  cruiser  and  carried  into 
New  Orleans,  where  the  cargo  was  libelled  in  the  Prize 
Court  as  lawful  prize.  Instead  of  abandoning,  as  they 
might  have  done,  on  hearing  of  this  casualty,  the  plaintiffs 
intervened  in  the  suit.  On  the  Ifith  June,  1864,  the  Court 
gave  judgment  against  the  captors  and  decreed  restitution. 
On  the  1st  July,  the  captors  appealed ;  the  decree  for  restitu- 
tion was  suspended ;  and  on  the  12th  of  the  following  Sep- 
tember, the  plaintiffs  gave  defendants  notice  of  abandonment, 
which  was  not  accepted.  From  that  time  onwards,  the  defen- 
dants were  kept  informed  by  the  plaintiffs  of  the  events  as 
they  occurred,  and  were  asked  in  December,  1864,  and  again 
in  February,  1865,  to  give  bail  for  the  cargo,  as  otherwise  it 
would  be  sold.  The  plaintiffs  themselves  refused  to  give  bail, 
under  circumstances  affecting  the  money  currency  of  the 
United  States  such  as  made  their  refusal  appear  to  the 
English  judges  not  unreasonable,  and  on  the  25th  May, 
1865,  under  an  order  of  the  Prize  Court,  the  cargo  was  sold. 
Notice  of  abandonment  to  the  defendants  was  thereupon 
renewed  by  the  plaintiffs,  who  forthwith  commenced  their 
action  on  the  policy.  The  judges,  both  in  the  Queen's  Bench 
and  in  the  Exchequer  Chamber,  appear  to  have  thought  that 
there  might  be  such  a  change  of  circumstances  affecting  the 
subject  insured,  as  would  revive  the  right  to  abandon,  but 
being  of  opinion  that  the  plaintiffs  were  justified  by  the  cir- 
cumstances in  not  putting  in  bail,  the  Courts  held  that  the 
sale  by  order  of  the  Prize  Court  amounted  in  law  to  an  absolute 
total  loss,  rendering  abandonment  therefore  unnecessary  («). 

In  the  United  In  the  United  States  the  question  appears  to  have  frequently 
arisen  and  to  have  been  decided,  not  only  in  cases  of  capture 
and  detention,  but  in  cases  of  stranding,  submersion,  and 


(i)  Stringer  i.  English,  &c.  Mar.  with  approval  by  Blackburn,  J  , 
Ins.  Co.  (1869),  L.  E.  4  Q.  B.  676  ;  before  the  Lords  in  EanMn  v.  Potter 
aw.  5  Q,.  B.  599.    This  case  is  cited      (1873),  L.  R.  6  H.  L.  116. 
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other  disaster,  in  favour  of  such  a  revival  of  the  right  under   Sect.  1195. 
an  adequate  change  of  circumstances  affecting  the  subject 
insured  {k). 

1196.  Secondly  :  If  the  information  itself  be  uncertain,  or  If  information 
the  nature  of  the  casualty  such  that  the  assured  cannot  be  the  casualty 
expected  to  make  up  his  mind  as  to  the  expediency  of  aban-  reasonable 
donment  without   an   opportunity  of    first  ascertaining  the  *'°^^  allowed, 
nature  and  extent  of  the  damage,  reasonable  time  ought  to 
be  allowed  him  for  that  purpose ;  and  a  notice  of  abandon- 
ment will  not  be  held  too  late,  which  is  not  delayed  longer 
than  may  be  necessary  for  enabling  such  an  investigation  to 
be  made  (/). 

Thus,  where  some  time  was  necessarily  spent  after  the 
ship's  arrival  in  ascertaining  the  state  of  a  damaged  cargo, 
the  notice  of  abandonment  was  not  held  to  be  too  late  because 
postponed  till  after  such  survey  was  completed;  for,  as 
Gibbs,  0.  J.,  said,  "  It  is  perfectly  true  that  the  insured 
are  bound  to  make  their  election  in  the  first  instance,  whether 
they  will  consider  the  loss  as  a  partial  loss,  and  keep  the 
goods,  or  as  a  total  loss,  and  give  them  up  to  the  underwriters. 
That  is  the  law  in  all  cases  where  the  insured  have  an 
option  to  abandon  or  not.  But  it  is  equally  true  that  by 
the  first  instance  is  meant  the  earliest  opportunity  after  they 
have  examined  into  the  state  of  the  cargo  ;  and  they  must 
have  an  opportunity  of  doing  that,  because  it  is  only  by  the 
result  of  that  examination  that  their  decision  can  be  ulti- 
mately determined  "  {m) . 

1197    But,   such   postponement  of   notice    being   for   the  The  asaiired 

'  jr       1  n      1        J  J  cannot  lie  by 

sake  of   investigating  the  real   state'  of  the  damaged   pro-  in  order  to 
perty,  the  right  to  delay  ceases  upon  the  accomplishment  ^hetheHt 

„  .-,     ,      T  .      i   /    \  "will  be  most 

of  that  ob]  ect  {n) .  for  Hs  advan- 
tage to  aban- 

Ik)  2  PhilHps,  Ins.  ss.  1669,  1672,  (m)  Gernon  v.  Eoyal  Exoh.  Ass.  ^°^  °^  ^°^- 

jg74  Co.  (1816),  2  MarshaU,  E.  88  ;  S.  C, 

(l)  See    the    observations    of    the  6  Taunt.  383-. . 

Privy  Council  in  Currie  v.  Bombay  («)  Per  Dallas,  C.  J.,  in  Hudson 

Native  Ins.  Co.  (1869),  L.  R.  3  P.  C.  v.  Harrison  (1821),  3  Brod.  &  Bing. 

79,  !»«• 
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Sect.  1197.  "Let  it  not  be  supposed,"  says  Gibbs,  C.  J.,  "  ttat  I 
aooede  to  the  proposition  that  the  assured  may  use  this 
latitude  as  an  opportunity  to  judge  of  the  state  of  the 
markets,  and,  as  the  markets  fall  or  rise,  to  elect  whether 
he  will  abandon  or  not.  He  has  no  right  to  govern  his 
conduct  by  any  such  rule :  the  only  examination  he  may 
make  is  into  the  actual  state  of  the  cargo|  to  ascertain  what 
is  the  degree  of  damage,  without  reference  to  the  state  of  the 
markets  "  (o). 

Thus,  where  the  assured  on  goods,  upon  hearing  that  they 
had  been  sold  under  a  Vice-Admiralty  decree  abroad,  for 
the  benefit  of  whom  it  might  concern,  immediately  sent  out 
powers  of  attorney  to  remit  the  proceeds  home ;  but  four 
months  afterwards,  finding  the  sales  less  productive  than  he 
expected,  gave  notice  of  abandonment :  this  notice  was  held 
too  late  {p). 

So,  where  the  proceeds  of  goods  were  received  by  a  person 
to  whom  for  three  years  the  assured  continued  to  look  for 
payment,  without  giving  any  notice  of  abandonment,  and 
then  only  gave  such  notice  when  they  ascertained  that  the 
party  to  whom  they  had  so  given  credit  had  become  insol- 
vent :  this  notice  was  held  too  late  {q). 

So,  where  a  ship  laden  with  wheat  was  partially  sunk,  and 
the  assured,  instead  of  abandoning  immediately  on  receiving 
this  intelligence,  first  employed  themselves  for  nearly  a  month 
after  the  loss  in  getting  out  the  wheat  on  their  own  account, 
and  then,  when  nearly  the  whole  of  it  was  got  out,  on  find- 
ing it  more  damaged  than  they  expected,  gave  notice  of 
abandonment.  Lord  EUenborough  and  the  whole  Court  held 


(o)  &ernon  v    Royal  Exch.   Ass.  necessary  in  this  case,  just  as  if  the 

Co.  (1816),  6  Taunt.  387.     The  rule  property  had  not  been  sold, 
is  the  same  in  the  United  States;  (jj  Mitchells.  Edie  (1787),  1  T.  R. 

Lirermore  v.  Newburyport  Marine  608,  as  explained  by  Lord  Abinger 

Ins.  Co.  (1804),  1  Mass.  281.  in  Rqux  v.  Salvador  (1836),  3  Bing. 

[p)  AUwoodt).  Henokell  (1796),  1  N.  C.  at  pp.  288—290;  Saviuders  v. 

Park,  399.     Lord  Kenyon  inclined  Baring  (1876),  34  L.  T.  419  ;  3  Asp. 

to  think  that  an  abandonment  was  M.  L.  C,  133. 
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tlie  notice  too  late  (r).     "  Must  not  the  assured,"  says  his    Sect.  1197. 

Lordship,  "  abandon  in  due  time,  while,  for  aU.  that  appears, 

the  loss  continues  total  in  that  sense  "    {i.e.,  constructively 

total)  ;  "  as  if,  in  this  case,  the  assured  had  abandoned  while 

the  thing  insured  continued  under  water.     Now,  here  it  was 

three  weeks  or  nearly  a  month  before  the  abandonment,  and 

all  the  intermediate  time  the  assured  took  to  the  ship  and 

cargo  and  worked  at  it  as  upon  their  own  account." 

Upon  the  same  principle,  where  the  voyage  is  delayed  or 
broken  up,  but  the  property  saved,  the  owner  must  give  notice 
of  abandonment  in  the  first  instance,  and  cannot  first  wait  to 
see  whether  he  can  prosecute  the  adventure,  and  then  elect  to 
abandon  when  he  finds  that  he  cannot.  Hence,  where  a  ship 
in  which  oil  had  been  insured  from  New  York  to  Havre  was 
carried  into  a  British  port  and  kept  there  till  Havre  was 
declared  by  the  British  G-overnment  in  a  state  of  blockade,  a 
notice  of  abandonment  was  held  too  late  which  was  not  given 
till  five  weeks  after  the  notification  of  the  blockade,  "  the 
latest  event,"  Lord  Bllenborough  said,  "  to  which  the  loss  " 
that  gave  the  right  to  abandon,  "  is  capable  of  being  re- 
ferred" (s). 

1198.  A  question  of  a  very  mixed  description  arose  out  of  Eflfeot  of 
the  facts  respecting  the  "  Sir  W.  Byre  "((f).     On  her  way  default  of 
from  Greenock  to  Dunedin  in  New  Zealand,  she  grounded  at  ^^ter?"^ 
Bluff  Harbour,  and  was  got  off  after  a  time,  not  without 
difficulty,  and,  it  was  feared,  considerable  damage.     She  then 
proceeded  to  Dunedin,  where,  as  the  extent  of  her  injuries 
could  not  there  be  ascertained,  she  was  temporarily  repaired, 
and  would  thereupon  have  prosecuted  her  voyage  to  Calcutta, 
had  not  the  master  been  without  funds  to  meet  his  expenses 
amounting  to  1,000^.  at  Dunedin.     Quite  half  of  that  amount 
was  owing  to  default  of    the  owner  or   master  under  the 
Passenger  Acts.      The  ship,  after  being  detained  for  nine 

(r-)  Anderson  v.  Koyal  Exoh.  Ass.  (s)  Barkers.  Blakes  (1808),  9  East, 

Co.    (1805),    7    East,    38  ;    and  see  283. 

Flemlnff!).  Smith  (1848),  IH.L.Cas.  {t)  Potter  «.  Campbell  (1868),   16 

514.      "  W.  R.  401. 
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Sect.  1198.  months  waiting  for  remittances  from  Europe,  at  length  sailed 
for  Calcutta.  Upon  her  arrival  there  her  injuries  were  ascer- 
tained to  be  such  that  the  master  was  entirely  justified  in 
giving  notice  of  abandonment  to  the  underwriters.  The 
question  was  whether  such  notice  was  given  in  time. 

Willes,  J.,  in  delivering  the  judgment  of  the  Court  of 
Common  Pleas,  says,  "  We  admit  that  this  is  not  a  question 
of  hours  or  even  of  days,  hut  whether  there  was  substantial 
delay  out  of  the  ordinary  course  of  maritime  affairs.  We  do 
not  go  on  the  mere  lapse  of  time ;  we  must  look  for  something 
more  substantial,  in  order  to  see  whether  the  delay  will 
excuse  the  underwriters.  I  think  the  argument  may  very 
well  be  stated  as  one  which  recommends  itself  by  its  equity, 
that  not  only  all  the  reasonable  incidents  of  maritime  adven- 
ture may  be  taken  into  account  in  determining  the  question 
of  what  is  reasonable  time,  but  also  that  you  may,  in  each 
particular  case  against  the  underwriters,  take  into  account  aU 
the  consequences  that  flow  from  the  damage  upon  which  the 
question  arises.  .  .  .  She  was  detained  at  Dunedin  for  nine 
months,  in  respect  of  disbursements  of  upwards  of  1,000/., 
only  one-half  of  which  is  imputed  to  the  account  of  the 
underwriters  ;  of  the  rest  a  great  proportion  was  to  be  traced 
to  the  default  of  the  owner  or  master  ;  for  example,  penalties 
for  breaches  of  the  English  Act,  percentage  of  passage  money 
ordered  to  be  returned,  and  the  like.  The  delay  was  for  the 
want  of  money  to  meet  these  disbursements.  It  seems  im- 
possible to  arrive  safely  at  the  conclusion  that  the  ship  would 
have  been  detained  nine  months  in  New  Zealand  if  she  had 
only  been  burthened  with  her  ordinary  expenses  and  the 
expenses  caused  by  the  damage.  But  for  the  expenses 
incurred  by  default  of  her  owner  or  master  she  would  pro- 
bably have  sailed  for  Calcutta  months  before."  On  these 
considerations  the  Court  held  that  the  notice  of  abandonment 
given  after  her  arrival  at  Calcutta  and  the  ascertainment 
there  of  her  injuries,  came  too  late  (m). 

(m)  Accord,  per  Blackburn,  J.,  as  to  this  case  in  Rankin  v.  Potter  (1873), 
li.  R.  6  H.  L.  117,  119,  123. 
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1199.  The  law  of  England  agrees  with  that  of  France  and   Sect.  1199. 
the  United  States  in  holding  that  "  where  notice  of  abandon-  Underwriters 

oannot  with- 

ment  is   accepted    the    abandonment    is    irrevocable.     The  draw  acoept- 
acceptance  of  the  notice  conclusively  admits  liability  for  the  notice  of 
loss  and  the  suiBciency  of  the  notice  "  (»).  abandonment. 

Thus,  in  Smith  v.  Kobertson,  the  broker  gave  notice  of  Effect  of 
abandonment  to  the  underwriters,  on  the  19th  of  October,-  ^'^^  ^^°^' 
the  day  after  receiving  intelligence  of  the  ship's  capture ;  the 
underwriters,  on  the  24th,  notified  to  the  broker  "  that  they 
were  satisfied."  On  the  same  evening  advice  was  received  of 
the  ship's  recapture,  and  shortly  afterwards  she  was  brought 
into  port,  where  she  discharged  her  cargo  and  earned  freight. 
Lord  Eldon  held  that  the  underwriters  were  bound  by  their 
acceptance,  and  "  could  not  be  allowed  to  say  that  the  loss 
was  not  total,  after  they  had  admitted  that  it  was,  and 
acquiesced  in  the  abandonment  as  for  a  total  loss  "  (y) . 

As,  therefore,  an  acceptance  by  the  underwriters  has  these  What 

_,  •!   ■      1     •     1  T     J  1    •         1,  ,1-     amounts  to  an 

important  effects,  it  is  desirable  to  ascertain  what  acts  on  their  acceptance, 
part  wOl  constitute  an  acceptance.  In  England  there  is  no 
established  form  in  which  it  must  be  conveyed.  "  The 
acceptance  of  an  abandonment  may  be  either  express  or 
implied  from  the  conduct  of  the  insurer.  The  mere  silenee 
of  the  insurer  after  notice  is  not  an  acceptance"  (z). 

1200.  The  question  whether  an  abandonment  has  been 
accepted  is  primarily  a  question  of  fact.  But  the  circum- 
stances of  the  ease  may  be  such  that  a  jury  may  be  properly 
told,  as  a  matter  of  law,  that  if  they  think  the  underwriters 
have  done  certain  acts  which  are  consistent  only  with  their 
having  accepted  the  abandonment,  then  they  ought  to  find 
that  the   abandonment  has  been   accepted.     And  further, 

(x)  Mar.  Ins.  Act,  s.  62,  sub-s.  6.  The  effect  of  an  acceptance  is  well 

Arnould    added   (•2nd   ed.   p.    1172)  expressed  by  Boulay-Paty :— "  Par 

"unless  made  under  a,  mistake  of  leur  acceptation  volontaiie  U  s'est 

fact."  fait  un  paote  eutre  les  parties  qui 

(y)  Smith  i/.  Robertson  (1814),   2  a  tout  termine."     4  Boulay-Paty, 

Dow,  474  ;  see  also  Hudson  v.  Har-  '  Droit  Com.  380. 

rison  (1821),  3  Brod.  &  Bing.   153.  (s)  Mar.  Ins.  Act,  s.  62,  sub-s.  5. 
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Sect.  1200.  although  they  may  not  really  have  accepted  the  abandonment, 

they  may  have  so  acted  that  a  judge  may  very  properly  tell 

a  jury  that,  having  acted  in   a  certain   way,  and  having 

thereby  altered  the  rights,  the  condition,  and  the  interests  of 

the  owner,  yet  in  poiiit  of  law  they  ought  to  he  dealt  with  as 

if  they  had  accepted  it  (a) .     In  the  language  of  the  Marine 

Insurance  Act,  acceptance  of  the  abandonment  will  in  such 

a  case  be  implied  from  their  conduct  (&). 

Aoquiesoenoe        The  evidence  ought  distinctly  to  show  their  acquiescence. 

donment  must  Thus  where,  on   being  informed  of  the  loss,  they  merely 

^pean^^         requested  that  the  assured  would  do  the  best  they  could  with 

the  damaged  property,  this  was  held  not  to  amount  to  an 

acceptance  (c). 

Abandonment       On  the  other  hand,  where  the  insurers,  upon   notice  of 

inferred  from   abandonment  received    by  them,   took    possession    of    the 

word^or  °"*     Wrecked  vessel,  brought  her  away,  did   repairs   upon   her, 

writing.  g^^^  ke-pt  her  in  their  possession  for  some  time  until   she 

was  sold  under  a  claim  of  salvage,  this  was  held  to  be  clear 

evidence  of  acceptance  of  the  abandonment,  whereby  they 

had  waived  a  breach  of  warranty  and  made  themselves  liable 

for  the  loss((?).     In  short,  whenever  the  underwriters,  after 

receiving  notice  of  abandonment,  do  any  act  in  consequence 

thereof  which  could  be  justified  only  under  a  right  derived 

from  it,  and  without  giving  any  notice  of  their  object,  such 

act  has  been  held  in  the  United  States,  and  it  seems  would 

be  held  in  this  country,  to  be  itself  decisive  evidence  of  an 

acceptance  (e),  or  at  least  of  an  estoppel  to  the  same  effect. 

(a)  Per  Lord  Penzance  in  Shepherd  (e)  Per  Story,  J.,  in  Peele  v.  Mer- 

V.  Henderson  (1881),  7  App.  Gas.  at  chants'   Ins.   Co.  (1822),  3   Mason, 

p.  64.     See  anto,  §  1190,  n.  (<?).  27  ;  Cincinnati  Ins.  Co.  v.  Bakewell 

(S)  Mar.  Ins.  Act,  s.  62,  suh-B.  5,  (1844),  4  B.  Munroe,  R.  (Ken.)  541 ; 

oMte,  §  1199.  cf.  Soelberg «).  Western  Ass.  Co.  of 

[c)  Thellusson  v.  Fletcher  (1793),  Toronto  (1902),  119  Fed.  R.  23  ; 
1  Esp.  N.  P.  72.  and   see  cases  cited  in  2  PhiUips, 

[d)  Provincial  Ins.  Co.  St  Canada  Ins.  s.  1693  ;  Provincial  Ins.  Co.  of 
V.  Leduo  (1874),  L.  E.  6  P.  C.  224.  Canada  v.  Leduc,  -supra.  Secus, 
See  per  Lord  Penzance,  Shepherd  v.  where  the  conduct  of  the  under- 
Henderson  (1881),  7  App.  Gas.  49,  writers  could  he  otherwise  justified, 
64.  of.  Shepherd  v,  Henderson,  supra, 
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1201.  At  one  time  it  was  thought  to  he  the  duty  of  the   Sect.  1201. 
underwriter,  if  he  refused  to  accept  the   ahandonment,  to  Mere  silence 
signify  his  refusal  to  the  assured.     Lord  Eldon,  in  Smith  v.  amount  to  an 
Eohertson,  seemed  to  consider  that,  as  the  assured  was  bound  acceptance, 
to  make  his  election  at  once  to  abandon,  there  might  be  "  a 
corresponding  obligation "  on  the  part  of  the  underwriter 
"  to  accede  to  the  abandonment  de  prcesenti"  (/),  "  evidently 
showing,"  says  Park,  J.,  "  that  he  thought  the  underwriter 
should  say  at  the  earliest  opportunity  whether  he  wlil  accept 
the  abandonment  or  not"  {g). 

Accordingly,  by  the  Court  of  which  Park,  J.,  was  a  mem- 
ber, the  silence  of  the  insurers  for  two  months  after  receipt 
of  notice  of  abandonment  was  held  to  amount  to  acquiescence 
in  it  [h). 

On  the  other  hand,  in  America,  Story,  J.,  laid  down  the 
rule  that  underwriters  are  not  bound  to  signify  their  decision. 
"  If  they  say  and  do  nothing,  the  proper  conclusion  is  that 
they  do  not  mean  to  accept  "(^).  And  the  Privy  Council 
recognized  the  opinion  of  Story,  J.,  which  has  been  cited 
above  {k),  as  beiDg  the  rule  of  law  in  this  country — that  the 
insurers  are  not  bound  to  signify  their  acceptance,  and  that 
if  they  say  and  do  nothing  the  proper  conclusion  is  that  they 
do  not  mean  to  accept  (/).  This  view,  as  we  have  seen,  has 
been  adopted  in  the  Marine  Insurance  Act,  which  declares 
that  "  the  mere  silence  of  the  insurer  after  notice  is  not  an 
acceptance"  (m). 

1202.  It  appears  from  sect.  62,  sub-sect.  6,  of  the  Marine  Revocation  of 

.  „       ,        ,  .     acceptance  of 

Insurance  Act  («)   that   "where  notice  ot   abandonment   is  abandonment, 

accepted,   the   abandonment   and    the  acceptance   are  irre-  °f  notice  by 

assured. 

(/)  In  Smith  v.  Eobertson  (1814),  s.  1691. 
2  Dow,  479.  W  ^»te,  §  1200. 

(g)    Per  Park,  J.,   in   Hudson   *.  (l)  Provincial  Ins.  Co.  of  Canada 

Harrison  (1821),   3   Brod.   &  Bing.  „•.  Leduc  (1874),  L.  E.  6  P.  C.  224, 

108.  237. 

(h)  Hudson  v.  Harrison,  supra.  [m]    Sect.    62,   sub-sect.   6,   ante, 

(i)  Peele   v.   Merchants'   Ins.   Co.  §  1199. 
(1822),  3  Mason,  27,  cited  2  Phillips,  (»)  Ante,  §  119S. 

5  a2 
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Sect.  1802.  vocaUe,"  except  presumably  loj  the  mutual  consent  of  the 
parties.     If  not  accepted,  the  notice  is  defeasible  either  by 
the  subsequent  restoration  of  the  property  (o) ,  or  by  acts  on 
the  part  of  the  assured  clearly  showing  that  he  himself  has 
waived  his  right  to  insist  on  it,  by  treating  the  loss  as  partial 
and  not  total. 
When  with-         It  must,  however,  be  carefully  borne  in  mind  that  no  acts 
notice  will  be   done  by  the  master,  while  acting  as  agent  of  both  parties  and 
inferred.  Jqj,  j-j^q  ^jgnefit  of  all  concerned,  in  attempting  to  recover  ot 

repair  the  damaged  property  after  notice  of  abandonment 
has  been  given,  can  opel'ate  as  such  waiver.  But  if  the 
master  appears  to  have  been  acting,  not  as  the  agent  of  both 
parties  and  for  the  benefit  of  all  concerned,  but  under  the 
directions  or  for  the  benefit  of  the  assured  exclusively  (p) — 
or  if  the  acts  and  interference  of  the  assured  with  the  use 
and  management  of  the  subject  insured  be  such  as  manifestly 
to  show  that  he  intended  to  act  for  his  own  interest  as  owner, 
and  not  for  the  benefit  of  the  underwriters — there  appears 
little  doubt  that  such  acts  and  interference  would  operate  as  a 
withdrawal  of  his  notice  of  abandonment  (q) . 

1203.  No  dealings,  however,  of  the  master  or  of  the  assured 
with  the  abandoned  property  will  have  this  effect,  unless  they 
unequivocally  and  unmistakably  amount  to  acts  of  ownership. 
Thus  where,  on  receiving  intelligence  that  their  ship  and  cargo 
had  been  carried  by  a  mutinous  crew  into  Barbadoes,  and  that 
the  government  agent  there  had  sold  the  cargo,  but  not  the 
ship,  the  assured  in  this  country  immediately  gave  notice  of 
abandonment,  and  then  wrote  to  the  agent  at  Barbadoes, 
directing  him  to  sell  the  ship  also,  and  remit  the  proceeds  of 
the  sale  both  of  ship  and  cargo  to  England,  "  as  otherwise, 
they  (the  assured)  could  not  settle  with  the  underwriters," 

(o)    Cologan  v.  London  Ass.   Co.  (p)  Of.  Fleming  v.  Smith  (1848), 

(1816),  5  M.  &  8.  447.     Such  restora-  1  H.  L.  Gas.  613. 
tion  must  be  before  action  brought.  {q)  So  decided  in  the  United  States 

Ruys  V.  Royal  Exchange  Co.,  [1897]  in  Columbian  Ins.  Co.  u.  Ashby  and 

2  Q.  B.  135.     See,  however,  §  1097a,  StribKng  (1830),  4  Peters,  S.  C.  R. 

anie.  139  ;  see  2  Phillips,  ».  1732. 
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this  was  held  hy  Lord  Eldon  and  the  House  of  Lords  not  to    Sect.  1203. 
be  a  withdrawal  of  the  previous  notice  of  ahandonment  (r) . 

So  where  a  ship  was  brought  into  her  home  port  in  a  dis- 
abled state,  and  being  on  survey  found  irreparable,  except 
at  a  cost  which  would  have  exceeded  her  repaired  value,  was 
sold  by  the  assured  after  notice  of  abandonment,  without  the 
concurrence  of  the  underwriters — this  seems  to  have  been 
admitted  not  to  be  a  withdrawal  of  the  abandonment  (s). 

So  in  the  United  States,  where  the  assured,  after  the  under- 
writers had  refused  to  accept  a  notice  of  abandonment  made 
on  good  grounds,  sold  the  ship  under  circumstances  that 
justified  the  sale,  not  for  his  own  benefit  but  for  that-  of  all 
concerned,  this  was  held  not  to  amount  to  a  withdrawal  of  his 
notice  {t).  Where,  on  the  contrary,  he  sold  her  for  his  own 
benefit,  this  was  considered  as  a  clear  case  of  withdrawal  (u) ; 
so  where  he  bought  her  in  at  the  sale  and  then  despatched  her 
on  another  voyage  («).  In  one  American  case.  Story,  J., 
laid  it  down  that  if  the  assured,  after  notice  of  abandonment, 
were  to  proceed  to  repair  the  ship  without  consulting  the 
underwriters,  that  would  be  a  withdrawal  of  the  notice ;  for 
the  reasonable  inference  would  be  that  the  assured  in  such 
case  was  repairing  her  for  his  own  benefit  (y).  The  same 
point  was  decided  in  tiie  Supreme  Court  of  Error  in  New 
York,  where  a  master,,  acting  as  agent  for  the  owners,  re- 
paired at  the  Isle  of  France  a  ship,  which  had  been  aban- 
doned by  the  assured  at  New  York  on  first  hearing  of  the 
casualty  (s) . 

()•)  Brown  v.  Smitli  (1813),  1  Dow,  25  ;  2  Phillips,  s.  1699. 

Pari.  Gas.  349.  (y)  See  Peele  v.  Merchants'  Ins. 

(s)  AUen  v.  Sugrue  (1828),  Dans.  Co.  (1822),  3  Mason,  27. 

&  LI.  190,  n.  (a) ;  and  see  Stewart  v.  (z)  Dickey  v.  American  Ins.  Co., 

Greenock  Mar.   Ins.   Co.    (1848),   2  3  Wend.  658,  cited  2  Phillips,  Ins. 

H.  L.  Cas.  159.  d.  1701.     The  learned  author  adds  : 

(t)    Walden   v.  Phcenix   Ins.    Co.  "  By  repairing,  the  loss  ceases  to  be 

(1810),  5  Johnson,  310.  a  total  one  ;   making  an  abandon- 

(«)  Abbott  ».  Sebor  (1802),  3  John-  ment  and  proceeding  at  the  same 

son,  N.  Y.  Cas.  45  ;  see  2  Phillips,  time   to   repair   involves   an  incon- 

Ins.  s.  1699.  sisteuoy,  since  by  the  abandonment 

(a;).  Ogden  ».  Fire  Ins.  Co.  (1813),  the    assured    declares    the    ship    to 

10  Johnson,  177;  and  (in  error)  12  iiid.  belong  to  the  underwriter,  and  by 
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Sect.  1204.      1204.  The  insurers  may,  in  the  opinion  of  Yalin,  repair  the 
May  the  ship  notwithstanding  notice  of  abandonment,  and  compel  the 

r^^J™nd '     assured  to  receive  her  hack,  provided  they  have  not  volun- 
restore  so  as     tarily  Settled  as  for  a  total  loss  and  have  acted,  in  repairing 
abandonment?  the  ship,  under  protest  against  the  validity  of  the  abandon- 
ment («).     Emerigon  denies  this  position  (6),  and  the  Code 
de  Commerce  sanctions  his  doctrine  (c) . 

According  to  Phillips  it  appears  that  the  prevailing  doctrine 
in  the  United  States  is  against  any  such  right  of  the  insurer  (rf), 
but  that  in  this  respect  Massachusetts  is  an  exception  to 
the  other  States  (e).  It  is  to  be  noted  that  both  in  France 
and  the  United  States  an  abandonment  validly  made  is 
indefeasible  by  subsequent  events  (/).  In  this  country  it 
has  recently  been  held  by  the  House  of  Lords,  in  an  appeal 
from  the  Scottish  Courts  {g),  that  the  insurer  has  no  right,  by 
any  such  voluntary  intervention  on  his  part,  to  reduce  what 
was  originally  a  total  loss  to  a  partial  one,  on  the  ground  that 
neither  party  to  a  contract  can  by  his  own  act  or  default 
defeat  the  obligations  which  he  has  undertaken  to  fulfil. 

Effect  of  1205.  "  Where  there  is  a  valid  abandonment,  the  insurer  is 

abandonment 

as  entitling  entitled  to  take  over  the  interest  of  the  assured  in  whatever 
writers  tothe  ^^7  remain  of  the  subject-matter  insured,  and  all  proprietary 
rights   incidental    thereto"  (A).      Where   there   are   several 

repairing  any  further  than  merely  to  Merchant  Shipping  Acts ;   per  Lord 

preserve   the   ship  from  destruction  Truro  in  Scottish  Mar.  Ins.  Co.  v. 

he  makes  it  his  own."  Turner  (1853),  1  Macq.  H.  L.  Cas. 

(a)  2  Valin,  Com.  liv.  iii.  tit.  vi.  342. 

des  Assurances,  art.  60,  p.  144.  The  earlier  editions  of  this  -work 

(J)  Emerigon,  c.  xvii.  s.  6,  p.  231.  stated  this  rule  in  rather  a  different 

(c)  Art.  385.  way.     For  example,  it  was  said  that 

(d)  2  Phillips,  Ins.  s.  1706.  "  abandonment  transfers  the  remains 

(e)  Ibid.  o.  1569.  of    the    abandoned   property"    and 
(/)  Code  de  Com.  385  ;  2  Phillips,  "  clothes  the  underwriter  with  all 

Ins.  B.  1705.  the   rights    and   responsibilities    of 

(g)  Sailing  Ship  Blairmore  Co.  v.  ownership."      It  was  pointed  out, 

Maoredie,  [1898]  A.  C.  593.  however,  by  the  present  editors  in 

(A)  Mar.  Ins.  Act,  s.  63,  sub-s.  1.  the  seventh  edition  that  statements 

In  order  to  perfect  their  legal  title  such  as  these  should  be  received  with 

the  abandonees  of  ship  must   have  caution,  and  that  it  might  well  be  that 

regard    to    the    provisions    of    the  abandonment  per  se  merely  divests 
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insurers,  eaoli  takes,  of  course,  in  proportion  to  the  amount  of  Sect.  120S. 
his  subscription. 

This  right  of  the  underwriters  is  retrospective,  operating  Retrospective 
from  the  moment  of  the  casualty  that    gave  the  right  to  °^^^^ '°°' 
abandon,  from  which  time  they  become,  or  are  entitled  to 
be,  complete  owners  of  the  abandoned  property  so  far  as  it  is 
covered  by  the  insurance  («). 

The  thing  insured  when  thus  transferred  by  abandonment  "Salvage 

I0SS68 

to  the  underwriter  is  called  the  salvage ;  and  the  losses,  which 
give  the  right  of  abandonment,  salvage  losses,  or  total  losses 
with  benefit  of  salvage.  The  effect  of  abandonment  is  not 
only  to  entitle  the  underwriter  to  the  remains  of  the  aban- 
doned property,  but  also  to  clothe  him  from  the  moment  of 
the  loss  with  all  the  rights  and  all  the  responsibility  of  owner- 
ship, entitling  him  to  prosecute  all  claims  which  belonged  to 
the  assured  as  owner  of  the  thing  insured,  and  rendering  him 
liable  for  all  just  demands  that  might  have  been  made  against 
the  assured  in  the  same  capacity  {k). 

1206.  Upon  this  principle  it  was  decided  by  Lord  Ellen-  Riglit  of 

underwriters 

borough  and  the  Court  of  King's  Bench  (^),  and  has  ever  on  ship  to 
since  been  the  undoubted  law  in  this  country,  that  if,  after  by  rampMon 
abandonment  of  ship  during  a  voyage,  the  ship  nevertheless  o^  ™yage 
succeed  in  completing  her  voyage,  so  as  to  earn  freight  (m),  donment. 
such  freight  belongs  wholly  to  the  underwriter  on  ship,  and 
to  no  extent  either  to  the  shipowner,  or  to  the  underwriter  on 
freight  (w).     This  principle  was  confirmed  by  the  House  of 


the  owner  of  his  property,  without  at  p.  24,  per  Lord  Esher,  M.  R. 
necessarily  vesting  it  in  the  under-  (k)  As  to  his  responsibilities,  how- 
writers,   if    they   are    unwilling   to  ever,  see  §  1213,  infra. 
accept  it.     And,  since  the  passing  of  {1}  Case  v.  Davidson  (1816),  5  M. 
the  Mar.  Ins.  Act,  this  is  now  un-  &  S.  79. 

doubtedly  the  true  rule.     The  point  (m)  This  principle  of  course  does 

is  dealt  with  in  §  1213,  infra.     See  not  apply  to  a  case  where  the  freight 

2  Phillips,  s.  1723.  is  earned  not  by  the  original  but  by 

(i)  Stewart  v.  Grreenock  Mar.  Ins.  a  substituted  ship.     Hickie  v.  Eodo- 

Co.  (1848),  2  H.  L.  Cas.  169 ;  Sea  canachi  (1869),  28  L.  J.  Ex.  273. 

Ins.Oo.«'.Hadden(1884),  ISQ.B.D.  (»)  See    Mar.    Ins.    Act,    o.    63, 

at  p.  711 ;  The  Red  Sea,  [1896]  P.  sub-s.  2,  infra,  §  1208. 
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Sect.  1206.  Lords  in  the  case  of  Stewart  «.  Ghreenock  Marine  Insurance 
Company  (o),  and  was  more  recently  enunciated  very  clearly 
by  Lord  Bsher,  M.  E.,  in  the  Court  of  Appeal,  as  follows : — 
"Now,  what  is  the  effect  of  that"  (i.e.,  abandonment)  "as 
between  the  underwriters  and  the  shipowners,  according  to 
the  case  of  Case  v.  Davidson  and  all  the  others  ?  It  seems  to 
me  that  Lord  EUenhorough  pointed  out  distinctly  in  that 
case  first  of  all  that  the  ship  is  to  be  considered  as  having 
passed  to  the  underwriters  after  the  abandonment  has  been 
accepted,  as  from  the  time  when  the  damage  occurred  to  her 
which  entitled  the  shipo^vners  to  abandon  her(^).  From 
that  time  the  underwriter  is  entitled  to  everything  which 
that  ship,  then  being  his,  can  earn ;  that  is  to  say,  that  he 
can  earn  by  her  as  being  her  owner.  That  is  what  he  is 
entitled  to,  and  that  is  what  Lord  EUenhorough  has  said. 
He  is  not  entitled  to  anything  that  has  been  earned  by  the 
use  of  that  ship  before  she  was  his  ship.  Now  take  the 
simple  case  of  a  ship,  before  the  loss  or  damage,  having  been 
chartered  or  filled  with  cargo  on  bills  of  lading,  the  freight 
to  be  payable  on  the  arrival  of  the  ship  and  delivery  of  the 
goods.  In  such  a  case,  at  the  time  of  the  loss  the  ship  has 
earned  nothing.  He  who  was  her  owner  up  to  the  time  of  the 
loss  has  earned  nothing  by  the  use  of  the  ship.  But  he  who 
is  owner  when  she  arrives  is  entitled,  as  owner,  to  receive  the 
freight ;  that  is  to  say,  he  is  entitled  as  owner  by  the  delivery 
of  the  cargo  at  the  port  of  destination  to  the  freight  for  the 
use  of  the  ship  during  the  whole  voyage.  He  obtains  that 
freight  by  the  use  of  the  ship,  and  he  obtains  it  in  virtue 
of  what  the  ship  does  when  she  arrives  at  her  destination, 
and  when  she  is  his  ship.  That  is  the  whole  of  the  law  of 
abandonment"  (q). 

Limitation  of       1207.  In  the  passage  that  follows  it  is  made  clear,  however, 

rights  passing 

(o)  (1848),  2  H.  L.  Cas.  159.  the  tenor  thereof. 

(p)  These  last  words  are  not  to  be  (j)  The  Red  Sea,  [1896]  P.  20. 

found  in  Lord  EUenborough's  judg-  See  also  Stewart  v.  Greenock  Mar. 

ment,  though  the  position  which  they  Ins.  Co.  (1848),  2  H,  L.  Cas.  159. 
involve  may  perhaps  be  implied  from 
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that  these  principles  apply  only  to  freight  ■  which  the  ship-    Sect.  1207. 
owner  would  have  been  entitled  to  receive,  if  the  ship  had  by  abandon- 
completed  the  voyage  without  being  abandoned.     The  aban-  '"^^  ' 
donees  therefore  have  no  right  to  receive  freight  paid  or 
partially  paid  in   advance   by  a  charterer,  because  this  is  Advance 
earned  by  the  shipowner  whether  the  voyage  be  subsequently  not  pass, 
completed  or  not  (r).    So,  too,  where  the  ship  is  under  charter- 
party  and  the  charterer  is  entitled  by  virtue  of  bills  of  lading  Nor  bUl  of 
to  receive  from  consignees  a  larger  sum  than  the  charter-  j^  excess^of 
party  freight  payable  by  him  to  the  shipowner,  the  abandonees  ^^^^  '^"^ 
receive   only   the   charter-party  freight,   for   the   difference  party, 
between  that  and  the  amount  due  by  the  bills  of  lading 
belongs  to  the  charterers  (s) .     And  from  the  charter-party 
freight  receivable  by  the  abandonees,  there  must,  moreover, 
be  deducted  the  freight's  proportion  of  general  average  and 
particular  charges,  but  not  expenses  incurred  on  the  voyage 
prior  to  the  abandonment,  where  those  expenses  were  not 
incurred  in  respect  of  freight  alone  (t) . 

1208.  It  is  also  to  be  observed  that  the  freight  which  passes  Nor  any 
to  the  abandonees  of  ship  is  only  freight  which  is  being  being  earned 
earned  at  or  after  the  time  when  the  loss  occasioning  the  thecasuSty° 
abandonment  occurs.     For  instance,  the  cargo  on  board  may 
belong  to  the  shipowner,  in  which  case  the  abandonee  can 
only  recover  in  respect  of  the  actual  use  of  the  ship  subse- 
quent to  the  time  of  loss  (m). 

And  so,  where  a  ship  was  under  charter  to  load  a  cargo  at  Nor  damages 
a  subsequent  port,  which  she  was  disabled  by  collision  from  freight  re- 
reaching,-  and  her  owners  recovered  damages  from  the  ship  in  tort  feaso™"" 
fault  in  respect  not  only  of  the  loss  of  their  ship  itself,  but 
also  in  respect  of  the  loss  of  the  freight  which  they  expected 
to  earn  on  the  subsequent  voyage,  it  was  held  that  the 


M  But  they  are  entitled  to  pro  (s)  The  Red  Sea,  at  pp.  25,  26. 

raid  freight  actually  earned  and  re-  {t)  The  Eed  Sea,  [1895]  P.   293, 

ceived  by  the  ship.      London  Ass.  per  Bruce,  J. 

Corp.  V.  Williams  (1892),  9  Times  (m)  MUler  v.   Woodfall  (1857),   8 

L.  R.  96,  257  (0.  A.).  E.  &  B.  493. 
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Sect.  1208.  damages  awarded  under  the  latter  head  were  receivatle  by 
the  shipowner,  or  hy  the  underwriters  on  freight,  and  not  by 
the  abandonees  of  ship  (x). 

The  law  established  by  the  preceding  paragraphs  is  thus 
stated  by  the  recent  statute  (y) :  "  Upon  the  abandonment  of 
a  ship,  the  insurer  thereof  is  entitled  to  any  freight  in  course 
of  being  earned,  and  which  is  earned  by  her  subsequent  to 
the  casualty  causing  the  loss,  less  the  expenses  of  earning  it 
incurred  after  the  casualty ;  and,  where  the  ship  is  carrying 
the  owner's  goods,  the  insurer  is  entitled  to  a  reasonable 
remuneration  for  the  carriage  of  them  subsequent  to  the 
casualty  causing  the  loss." 

Other  rights         1209.  Similarly,  it  was  decided  that  where  underwriters 
the  oTOership  ^^^  V^^^   ^   total  loss   on  British   ships   captured  by  the 

of  the  pro-       Spaniards,  thev  were  entitled,  as   salvage,  to   the   proceeds 
party  pass  as       -^  '         ••  '  °   '  ' 

salvage  to  of  Spanish  ships  captured  by  way  of  reprisals,  which  had 
been  distributed  by  the  British  Government  amongst  the 
assured  (2) :  so  the  underwriters  on  freight  are  entitled,  after 
a  total  loss  of  the  freight  insured,  to  the  benefit  of  other 
freight  earned,  instead  of  that  insured  (a).  So  in  the  United 
States,  where  the  assured,  before  abandonment,  had  a  right 
to  claim  a  general  average  conia-ibution,  such  claim  was  held 
to  have  been  transferred  by  the  abandonment  to  the  under- 
writers (6). 

Underwriter's      1210.  Of   course   the   underwriter,  by  not   accepting  the 
we  may  be    abandonment,  or  by  other  acts  of  the  like  kind,  may  lose  all 

(a:)  See  Ins.  Co.  v.  Hadden  (1884),  the  chapter  on  subrogation. 

13    Q.   B.  D.   706    (0.   A.).      The  {a)  Green    v.    Royal    Exch.    Co. 

Circuit  Court  of  Appeals  held  the  (1815),   1   Marshall,  447;  6  Taunt, 

contrary  in  Mason  v.  Mar.  Ins.  Co.  68;  Everthj).Smith(1814),  2M.  &  8. 

(1901),  no  Fed.  R.  462.  278;  Brockelbank  v.  Sugrue  (1831), 

(y)  Mar.  Ins.  Act,  s.  63,  sub-s.  2.  1  Mood.  &  Rob.  102.     Cf.  Hickie  v. 

(«)  Randall  v.  Cochrane  (1748),  1  Rodooanachi  (1859),  28  L.   J.  Ex. 

Ves.   98;    Blaauwpot  v.   Da   Costa  273. 

(1758),  lEden,  130.     But  these  cases  (i)  Walker  v.  United  States  Ins. 

were  explained  and  distinguished  in  Co.  (1824),  11  Serg.  &  Rawle,  61; 

Bumand  v.  Rodooanachi   (1882),  7  2  Phillips,  s.  1709. 
App.  Cas.  333,  and  are  discussed  in 
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title  to  the  ultimate  benefit  of  salvage.     A  British  ship  and   Sect.  1210. 
cargo  were  captured  by  the  Brazilian  Government,  and  con-  lost  by  settling 
demned  as  prize  for  breach  of  blockade.     The  underwriters  total  loss. 
who  had  insured  the  cargo  would  not  accept  an  abandonment, 
but  compromised  the  claim  for  35   per  cent.     Some   time 
afterwards  restitution  and  compensation  were  made  by  the 
Brazilian  Grovernment,  and  in  an  action  by  the  insurers  to 
obtain  the  benefit  of  this,  the  Court  held  that  they  were  not 
entitled  to  anything  (c). 

1211.  As  the  abandonment  thus  vests  in  the  underwriter  all  Liabilities  of 

11     1       T   1  -T  ■  e  ownership 

the  privileges,  so  it  throws  upon  him  all  the  liabilities  of  thrown  upon 
ownership  (t^) ;    for   instance,   the    liability   to   pay   salvage  ^yaWdon- 
reward  to  third  parties  for  saving  the  property  and  restoring  "i®iit- 
it  to  the   underwriters;  all  liens  to  which  the  property  is 
subject,  such  as  for  seamen's  wages,  and  all  other  expenses  of 
earning  the  pending  freight  (e) :  but  as  between  the  assured 
and  the  underwriter,   the  latter  cannot  be  called  upon  to 
discharge  incumbrances  or  liens  with  which  the  property  was 
burdened  before  the  casualty  took  place,  and  not  arising  out 
of  the  peril  insured  against  (/). 

It  is  a  question  whether,  upon  an  abandonment  to  the  Doesaban- 
under writer  on  goods,  the  abandonee  takes  the  salvage  subject  t^ke^ subject  ^ 
to  the  shipowner's  claim  for  freight;  whether  it  be  the  full  ^Xm^or"'"'' 
freight  earned  by  their  subsequent  arrival  in  the  original  or  a  freight? 
substituted  ship,  or  the  pro  raid  freight  which  becomes  due  on 
their  acceptance  by  the  merchant  at  the  port  of  distress.    In  this 
country  it  was  considered  by  Arnould  to  have  been  expressly 
decided  (^),  and  as  undoubtedly  established  as  the  general 

(c)  Brooks  ■!/.  M'Donnell  (1835),  1  in  a  case  where  the  ship  had  been 

T   &  C.  500.  bottomried   before   she    became   the 

{d)  But  see  ante,  §  1205,  n.   (A) ;  property  of  the  assured.     Wniiams 

infra,  §  1213.  ■"■  Smith  (1804),  2  Gaines,  20,  cited  2 

(«) 'sharp  V.   Gladstone   (1805),   7  Phillips,  Ins.  s.  1716;  and  cf.  Sea 

East,  24 ;  Barclay  n.  Stirling  (1816),  Ins.  Co.  „.  Hadden  (1884),  13  ft.  B. 

5    M.   &    S.    6.      See    Gilchrist   v.  D.  706. 

Chicago  Ins.  Co.  (1899),  104  Fed.  B,.  (s)  BaiUie  v.  MoudigUani  (1785),  1 

ggg  Park,  Ins.  116.    Arnould,  2nd  ed. 

(/)  So  held  in  the  United  States  p.  1182. 
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rule,  that  the  assured  cannot  in  such  cases  throw  the  loss  on 
freight  upon  the  underwriters  on  goods,  and  this  on  the  plain 
principle  that  they  have  not,  by  the  terms  of  their  contract, 
engaged  to  indemnify  him  against  it,  and  that  the  abandon- 
ment, although  its  effect  is  to  subrogate  the  underwriters  in 
the  place  of  the  assured,  yet  only  does  this  to  the  extent  of 
the  insurance,  which  in  a  general  policy  on  goods  does  not 
cover  the  freight.  In  the  Supreme  Court  of  the  United 
States  it  was  decided  that  a  claim  for  freight  against  the 
abandonee  could  not  be  supported,  and  that,  if  the  under- 
writers on  goods  had  been  obliged  to  pay  freight  in  such  case 
to  the  shipowner,  in  order  to  obtain  possession  of  the  salvage, 
they  might  either  deduct  the  amount  so  paid  from  the  loss, 
or,  if  a  total  loss  had  been  previously  settled,  recover  it  from 
the  assured  as  money  paid  to  his  use  (A).  Johnson,  J., 
indeed,  dissented  from  the  opinion  of  the  majority  of  the 
Court,  on  the  ground  that  as  the  abandonee  of  ship  is  entitled 
to  the  freight  earned  subsequent  to  the  loss,  the  abandonee  of 
goods  ought,  by  parity  of  reason,  to  be  liable  thereto. 
Phillips,  notwithstanding  this  decision,  inclines  to  the  opinion 
that  this  charge  ought  to  fall  on  the  abandonee  of  the  goods, 
on  the  ground  that  he  is  the  party  who,  as  owner  of  the 
salvage,  alone  derives  benefit  from  their  transportation  («). 


Abandomneiit       1212.  When  once  a  valid  notice  of  abandonment  is  given, 
owners  from     the  owuers,  as  they  lose  all  privileges,  so  are,  by  English  law, 

liabilities.        released  from  all  liabilities  attaching  to  their  ownership.     An 

Barraclough  i.     i  ■  .  .         •        «■      i 

V.  Brown.        excellent  instance  of  this  position  is  afforded  by  the  case  of 


(A)  Columbian  Ins.  Co.  v.  Oatlett 
(1827),  12  Wheaton,  383,  cited  2 
Phillips,  Ins.  b.  1718. 

(j)  2  PhilUps,  a.  1718 :— "  The 
goods  become  his ' '  (the  under- 
writer's) "  by  abandonment  ;  they 
are  transported  as  his,  and  arrive  at 
the  port  of  destination  as  his,  and 
the  freight  is  not  due  upon  the 
assured' B  goods,  but  upon  the  under- 


writer's, and  he  is  the  only  party 
who  derives  the  benefit  of  a  higher 
market  at  the  port  of  destination  if 
the  goods  arrive  there.  Who  then 
has  so  properly  something  to  do  with 
freight,  to  the  effect  of  being  liable 
for  it?"  These  reasonings  have 
undoubtedly  great  weight,  and  on 
principle  it  can  hardly  be  doubted 
that  Phillips  is  right. 
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Barraolough  v.  Brown  {k).  A  vessel  belonging  to  the  defen-  Sect.  1312. 
dants  sank  within  the  jurisdiction  of  the  plaintiffs,  who 
were  the  undertakers  of  the  navigation  of  the  rivers  Aire 
and  Calder.  The  defendants  gave  their  underwriters  notice 
of  abandonment,  and  the  latter  in  their  turn,  after  in  vain 
attempting  to  raise  the  vessel,  themselves  gave  notice  to  the 
plaintiffs  that  they  abandoned  her.  The  latter  eventually 
succeeded  in  destroying  and  removing  the  wreck  at  a  large 
cost,  which  they  claimed  from  the  defendants  by  virtue  of 
statutory  enactments  providing  for  the  recovery  of  such 
expenses  from  "  the  owner." 

It  was  held,  however,  that  inasmuch  as  "  owner  "  meant 
the  owner  at  the  time  the  expenses  were  incurred,  the  defen- 
dants were  not  liable,  inasmuch  as  by  giving  notice  of  aban- 
donment they  had  divested  themselves  of  ownership. 

1213.  This  case  suggests  another  important  point  for  our  Doesabandon- 
oonsideration.      Is  it  correct  to  say  that  the  mere  fact  of  sarily  vest  the 
abandonment  necessarily  vests  the  property  in  the  imder-  un^rwriters? 
writer,  so  as  to  throw  upon  him  the  liabilities  of  ownership 
even  though  he  be  unwilling  to  accept  either  the  privileges 
or  the  HabiKtiflS  attaching  thereto  ?     It  is   submitted  that 
abandonment  per  ■<<e  does  not  necessarily  vest  the  property  in 
anyone  (/) ;  all  it  does  is  to  divest  the  owner  of  his  property, 
and  to  give  the  underwriter  an  option  either  of  accepting  it 
or  not,  as  he  pleases.     In  the  former  event  the  property 
becomes  the  underwriter's  property,  and  brings  with  it  all  the 
privileges  and  liabilities  of  ownership.     But  in  the  latter 
event  the  property  becomes  res  nulUus ;  no  one,  therefore,  can 

(A)   1  Com.  Cas.  262,  329  ;  2  Com.  {ante,  §  1182),  which  appears  to  give 

Caa.  249 ;  [1897]  App.  Cas.  .615.    See  the  insurer  an  option  to  take  over 

also  The  Crystal,  [1894]  App.  Cas.  the  abandoned  property  if  he  wishes 

508.  to  do  80,  and  has  no  express  refer- 

(l)  Notwithstanding  various  dicta  enoe  to  any  liabilities  imposed  upon 
to  the  contrary;  e.ff.,  by  Lord  Cot-  him  by  the  mere  fact  of  abandon- 
tenham  in  Stewart  v.  Greenock  ment,  supports  the  view  here,  ad- 
Marine  Ins.  Co.  (1848),  2  H.  L.  Cas.  vanced.  Similar  language  is  used  in 
at  p.  183.  The  language  of  sect.  63,  sect.  79,  sxtb-sect.  1. 
?ub-sect.   1,  of  the  Mar.  Ins.  Act 
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Sect.  1218.  te  made  liable  qua  owner  of  such  property,  though  there 
might  be  claims  in  respect  of  the  prior  ownership  thereof,  if 
such  prior  owner  had  by  his  negligence  put  his  property  into 
such  a  position  as  to  cause  damage  to  others  {m). 

This  question  is  discussed  by  Phillips  [n),  who  points  out 
that  the  statement  that  a  valid  abandonment  invests  the 
underwriters  with  all  the  rights,  and  subjects  them  to  all  the 
liabilities,  of  ownership,  though  in  general  true,  yet  must  be 
taken  with  this  qualification,  that  the  assured  cannot  vest  the 
underwriters  with  the  ownership  of  the  salvage,  and  subject 
them  to  all  the  subsequent  liabilities  of  ownership,  against 
their  immediate  disclaimer  of  such  transfer.  As  an  instance, 
he  raises  the  question  whether,  supposing  the  freight  to  exceed 
the  value  of  the  salvage,  the  insurer  of  goods  is  bound  to 
take  to  the  salvage,  and  states  his  opinion  that  under  such 
circumstances  the  underwriter  might  pay  a  total  loss  and 
decline  taking  to  the  salvage,  provided  he  gave  speedy  notice 
of  his  intention  so  to  do  (o) . 

Underwriters       1214.  Hitherto  we  have  spoken  solely  of  the  effects  of  an 
titled  to  sal-     abandonment  in  relation  to  cases  of  constructive  total  loss. 

Tage,  whether  j^  mugt,  however,  be  clearly  understood,  that  even  where  no 
actual  or  con-  '  '  vJ  i 

struotive  total  notice  of  abandonment  has  been  given,  but  a  total  loss  has 

loss.  , 

taken  place,  i.e.,  an  actual  total  loss,  the  same  rule  applies, 
and  the  underwriter,  who  has  adjusted  and  paid  a  total  loss, 
is,  by  virtue  thereof,  entitled  to  the  benefit  of  any  salvage  that 
may  ultimately  come  to  hand,  or  the  proceeds  of  any  sale  of 
the  property  that  may  have  been  made  by  the  assured,  or  the 
master  as  his  agent.  The  rule  is  thus  stated  in  sect.  79,  sub- 
sect.  1,  of  the  Marine  Insurance  Act : — 

Where  the  insurer  pays  for  a  total  loss,  either  of  the 
whole,  or  in  the  case  of  goods  of  any  apportionable  part, 

[m)  This  point  is  mooted  in  the  pp.1183,  1184.    The  owner  of  cargo 

cases  last  referred  to  in  our  text,  but  cannot  excuse  himself  from  payment 

no  opinion  is  expressed.  of  freight  by  abandoning  the  cargo 

(»)  Vol.  ii.,  sects.  1726,  1727.  to  the  shipowner.     Dakin  t,.  Oxley 

(o)  Arnould,    however,    seems    to  (1864),  33  L.  J.  0.  P.  115. 

have  thought  otherwise.      2nd  ed, 
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of  the  subject-matter  insured,  lie  thereupon  becomes  Sect.  1214. 
entitled  to  take  over  the  interest  of  the  assured  in  what- 
ever may  remain  of  the  subject-matter  so  paid  for,  and 
he  is  thereby  subrogated  to  all  the  rights  and  remedies  of 
the  assured  in  and  in  respect  of  that  subject-matter  as 
from  the  time  of  the  casualty  causing  the  loss. 

Thus,  in  the  case  of  a  missing  ship,  where  there  had  been 
no  formal  abandonment,  Gibbs,  C.  J.,  said,  that  "  the  under- 
writers, on  payment  of  a  total  loss,  would  of  course  be  entitled 
to  the  ship,  if  she  afterwards  turned  up,  as  salvage"  (jo). 
So,  in  the  case  of  sea-damaged  goods  sold  in  specie  at  an 
intermediate  port,  Lord  Abinger  said,  that  "  the  net  amount 
of  the  sale  becomes  money  had  and  received  to  the  use  of  the 
underwriter,  upon  the  payment  by  him  of  the  total  loss"  [q). 
And  in  a  case  where  the  underwriter  had  not  paid,  but  was 
resisting  payment,  it  was  held  that  inasmuch  as  the  sale  was 
a  "  right  sale,"  so  as  to  constitute  an  actual  total  loss,  the 
proceeds  ipso  facto  vested  in  the  underwriter  without  any 
notice  of  abandonment.  In  this  case  the  proceeds  were  in 
the  hands  of  the  shipowner,  who  claimed  a  lien  for  pro  raid, 
freight ;  it  was  held  that  this  was  a  matter  which  must  be 
determined  between  the  underwriters  on  the  cargo  and  the 
shipowner,  and  could  not  affect  the  right  of  the  cargo  owners 
to  recover  for  a  total  loss  [r) . 

If,  however,  after  adjustment  and  payment  for  a  total  loss, 
or  after  action  brought,  the  whole  of  the  thing  insured  be 
recovered  (as  where  a  box  of  bullion  was  fished  up  and 
restored  after  its  full  insured  value  had  been  paid),  the  under- 
writer will  not,  on  that  account,  be  entitled  to  reclaim  from 
the  assured  the  whole  amount  of  his  subscription,  but  merely 

(p)  Houatman  «).  Thornton  (1816),  Blackburn.  J.,  in  Rankin  v.  Potter 

Holt,    N.    Pr.    242;    Kaltenbach   v.  (1873),  L.  R.  6  H.  L.  130;  Burnand 

Mackenzie   (1878),   3   C.    P.   D.   at  v.  Kodooanachi  (1882),  7  App.  Gas. 

p.  471;  ante,  §  1182.  333. 

(?)  Roux    u.    Salvador    (1836),    3  (r)  Saunders  v.  Baring'  (1876),  34 

Bing.  N.  C.  288  ;  see  also  Randal  v.  L.  T.  419  ;  3  Asp.  M.  L.  C.  133. 
Cockran  (1748),  1  Ves.  98 ;  and  per 
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Sect.  1814.  the  tHng  saved,  or  its  value  after  deducting  the  expenses  of 
saving  it  (s). 

So,  too,  where  the  underwriter  pays  only  for  a  partial  loss, 
if  a  part  of  the  proceeds  of  the  thing  insured  is  subsequently 
restored  to  the  assured,  the  underwriter  is  not  entitled  to 
recover  back  any  part  of  the  percentage  he  has  paid,  even 
though  the  part  so  restored  to  the  assured,  together  with  the 
percentage  paid  by  the  underwriter  exceed  the  whole  amount 
of  the  insurance,  for  as  Gihbs,  C.  J.,  expresses  it,  "  all  that  is 
restored,  is  restored  for  the  benefit  of  the  assured,  not  of  the 
underwriter.  The  plaintiff  could  not  recover  from  the  under- 
writers more  than  100  per  cent.,  but  he  may  receive 
quaque  more  than  100^."  (t). 


Distribution 
of  the  salvage 
amongst  the 
underwriters. 


In  oases  of 
double  or 
over-insur- 
ance. 


1215.  Upon  abandonment  each  of  the  underwriters  is 
entitled  to  share  in  the  proceeds  of  the  salvage,  according  to 
the  proportion  which  the  amount  of  his  subscription  bears  to 
the  whole  value  of  the  thing  insured;  and  this  without 
regard  to  the  date  of  the  different  subscriptions,  or  the 
priority  of  the  policies,  if  more  than  one. 

In  France,  if  there  be  more  than  one  policy,  and  the  sum 
insured  in  the  first  policy  itself  amounts  to  the  value  of  the 
thing  insured,  an  abandonment  to  the  underwriters  on  the 
first  policy  carries  the  whole  property  in  the  thing  insured, 
and  there  will  be  nothing  to  abandon  to  the  underwriters  on 
the  subsequent  policies ;  in  such  case,  accordingly,  the  policy 
first  effected  is  alone  considered  binding,  and  the  underwriters 
on  the  rest  are  discharged  from  all  claim ;  and  are,  of  course, 
entitled  to  no  share  in  the  salvage  (m)  . 

In  our  own  country  a  different  rule  prevails,  and  the 
assured  in  such  case  may  sue  both  sets  of  underwriters, 
but  can  only  recover  up  to  the  amount  of  his  loss,  to  which 
all  the  underwriters  on  both  policies  shall  contribute  according 


(«)  Da  Costa  v.  Firth  (1766),  i 
Burr.  1966;  Euys  v.  Royal  Exch. 
Ass.  Co.,  [1897]  2  Q.  B.  135. 

{t)  Tunno  ■!>.  Edwards  (1810),  12 


East,  488  ;  Goldsmidj'.  Gillies  (1813), 
4  Taunt.  803. 

(m)  Code  de  Com.  art.  359. 
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to  the  amount  of  their  several   suhscriptions,  and  are,  of   Sect.  1215. 
course,  entitled  to  a  proportionate  share  of  the  proceeds  of 
the  salvage  (ai). 

On  the  other  hand,  where  the  assured  is  insured  for  an  Where  the 
amount  less  than  the  insurahle  value  or,  in  the  case  of  a  iWoo^^red* 
valued  policy,  for  an  amount  less  than  the  poUcy  valuation, 
he  is  deemed  to  be  his  own  insurer  in  respect  of  the  uninsured 
balance  (y).  He  is  consequently  entitled  to  that  extent  to  his 
proportionate  share  in  the  proceeds  of  the  salvage  (s).  Thus, 
suppose  A.  to  have  insured  goods,  the  real  value  of  which  is 
1,000/.,  for  800/.,  of  which  sum  B.  subscribes  500/.,  and  0. 
for  300/. ;  A.,  it  is  plain,  stands  his  own  insurer  for  200/.  A 
constructive  total  loss  takes  place,  and  A.  abandons.  If  the 
proceeds  of  the  salvage  amount  to  100/.,  i.e.,  a  tenth  part  of 
the  whole  insurable  value  of  the  goods,  this  must  be  distribu- 
ted among  the  parties  to  the  insurance  in  the  proportion  of  a 
tenth  of  their  respective  interests,  i.e.,  to  A.  20/.,  to  B.  50/., 
and  to  0.  30/. 

1216.  If  there  be  three  insurances,  one  on  the  ship  and  Mode  of 
cargo,  one  on  the  ship  only,  and  one  on  the  cargo  only,  a  the'aalTage^ 
question  has  been  raised  as  to  the  mode  in  which  the  salvage  ^^°^S  Ppjj- 

^  °      oies  on  dme- 

should  be  shared  amongst  the  different  sets  of  underwriters,  rent  snhjeots. 
Emerigon  adopts  a  mode  of  adjustment  whereby  the  under- 
writers on  ship  and  cargo,  though  they  may  have  insured 
only  the  same  amount  that  has  been  subscribed  for  by  the 
underwriters  on  the  two  separate  interests  respectively,  shall 
yet  be  entitled  to  a  double  share  of  the  effects  abandoned : 

(x)  Mar.  Ins.  Act,  sa.  32,  80,  ante,  own  account  and  partly  on  account 

§  330.     The  law  is  the  same  in  the  of   their  underwriters  were  divided 

United  States  (3  Kent,  Com.  280),  between    the    assured    and   under- 

but  maybe  altered  by  express  clauses  writers  in  proportion  to  their  inte- 

in  the  policy.  rests.     In  Mason  v.  Marine  Ins.  Co. 

{y)  Mar.  Ins.  Act,  s.  81.  (1901),  110  Fed.  K.  452,  the  Circuit 

(z)  The  Commonwealth,  [1907]  P.  Court  of  Appeals  held,  contrary  to 

216  (division  of  sum  recovered  from  the  English  rule,  that  the  abandon- 

tortfeasor).     In  Duus,  Brown  &  Co.  ment  of  a  ship,  not  fully  insured,  to 

V.  Binning  (1906),  11  Com.  Cas.  190,  the  underwriters  for  a  constructive 

the  costs  of  an  unsuccessful  action  total  loss  vests  the  entire  ownership 

by  the  assured  suing  partly  on  their  in  them. 

A. VOL.  II,  5  B 
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Sect.  1216.  Marshall  recommended  the  following  more  equitable  method, 
by  which  all  would  take  an  equal  share  in  the  salvage.  Take 
the  following  data :  let  a  ship,  valued  at  5,000/.,  and  a  cargo 
at  5,000/.  (making  a  total  of  10,000/.)  be  insured  by  three 
policies,  thus : — 

£ 
On  ship  and  cargo    -  ...     3,000 

On  the  ship  only  ...         -     3,000 

On  the  cargo  only 3,000 

Uninsured 1,000 


£10,000 


A  shipwreck  happens,  and  the  net  proceeds  of  the  wreck  of 
the  ship  are  500/.,  and  of  the  sea-damaged  cargo  500/.,  total 
1,000/.     The  adjustment  should  be  as  follows : — 

£ 
To  the  owners,  for  their  part  of  ship  and  cargo  un- 
insured      100 

To  the  insurers  on  ship  and  cargo,  a  moiety  of  three- 
fifths  of  the  produce  of  the  wreck         -         -         -     150 
And  a  moiety  of  three-fifths  of  the  produce  of  the  cargo     150 
To  the  insurers  on  ship,  three-fifths  of  the  produce  of 

the  wreck 300 

To  the,  insurers  on  goods,  three-fifths  of  the  produce  of 

the  cargo 300 

£1,000 


As  between 
insurers  and 
bottomry 
bondholders. 


1217.  The  Ordonnance  de  la  Marine  decreed  that  where 
money  had  been  lent  on  bottomry,  and  also  insured  on  the 
same  subject,  the  lender  on  bottomry,  in  case  of  abandonment, 
should  be  paid  the  full  amount  out  of  the  proceeds  of  the 
salvage,  to  the  entire  exclusion  of  the  underwriters,  supposing 
the  salvage  not  sufficient  for  both  (a).     Emerigon  (h)   and 


{a)  Tit.  Contrats  k  la  Grosse,  art.  18. 
(4)  Chap.  xiii.  s.  12,  toI.  ii.  p.  269. 
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Pothier  (c)  rested  this  law  on  tile  principle,  that  the  under-  Sect.1817. 
writer,  hy  virtue  of  the  abandonment,  was  put  exactly  in  the 
place  of  the  assured,  and  therefore  could  not  dispute  the 
claim  of  the  bottomry  lender,  who  had  become  his  creditor 
by  the  effect  of  this  entire  subrogation.  Yalin  (d)  opposed 
this  view  on  the  groimd  that  abandonment  is  not  an  absolute 
substitution  of  the  underwriter  for  the  assured,  but  only  to 
the  extent  of  the  insurance ;  that,  consequently,  the  under- 
writer becomes  upon  abandonment  a  debtor  to  the  bottomry 
lender  only  in  the  proportion  which  the  sum  insured  bears  to 
the  whole  of  the  subject ;  and  that,  on  principle,  the  bottomry 
lender  and  underwriter  ought  both  to  share  in  the  benefit  of 
the  abandonment,  in  proportion  to  their  respective  interests. 

These  reasonings  of  Yalin  were  adopted  in  the  French 
Legislative  Council  (e) ;  and  the  331st  Article  of  the  Code  de 
Commerce  accordingly  provides  that,  upon  abandonment,  the 
proceeds  of  the  property  saved  shall  be  divided  between  the 
lender  on  bottomry  for  his  principal  solely,  and  the  insurer, 
for  the  amount  insured,  rateably  according  to  their  respective 
interests. 

Arnould  advocated  the  adoption  of  the  same  rule  in  this 
country  (/).  But  it  has  since  his  time  been  clearly  estab- 
lished, both  in  this  country  by  the  Privy  Council  (g),  and  in 
America  by  the  Supreme  Court  (A),  that  the  bondholders' 
claim  to  the  salvage  prevails  over  that  of  all  other  claimants. 

1218.  By  the  general  law  maritime,  as  recognized  alike  in  Duties  of  the 
this  country  and  foreign  states,  the  assured  is  bound,  on  the  oases  of 
occurrence  of  any  casualty  which  authorises  an  abandonment, 
to  do  his  utmost  to  avert  a  total  loss,  so  as  to  lighten,  as  far  as 
possible,  the  burden  which  is  to  fall  on  the  underwriters.     In 

(c)  Traite  des  Oontrats  k  la  Grrosse,  2  Marsh,  Ins.  768,  769  ;  Beneoke,  Pr. 
No.  49.  of  Indem.  74—83. 

(d)  Comment,    on   Ord.   tit.   4  la  {(f)  Stephens  v.  Broomfield  (1869), 
Grosse,  art.  18,  vol.  ii.  p.  20.  L.  B.  2  P.  C.  516. 

(«)  See  3  Boulay-Paty,  Droit  Mar.  (A)  Ins.  Co.  ».  Gossler  (1877),  96 

227—232.  TJ.  S.  645. 

(/)  2nd  ed.   p.    1188.      See  also 

5b? 


abandonment. 
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Sect.  1218.  so  doing  he  is  considered  to  he  the  agent  of  the  underwriters, 
and  the  exertions  he  makes  in  such  capacity  do  not  at  all 
prejudice  his  right  to  insist  on  his  abandonment. 

This  generally -recognized  right  is  expressly  conferred  on 
the  assured  in  our  English  policies  by  a  special  clause  to  the 
following  effect : — "  And  in  case  of  any  loss  or  misfortune  it 
shall  be  lawful  to  the  assured,  their  factors,  servants,  and 
assigns,  to  sue,  labour,  and  travail  for,  in,  or  about  the 
defence,  safeguard,  and  recovery  of  the  said  goods  and  mer- 
chandises, and  ship,  &c.,  or  any  part  thereof,  without  preju- 
dice to  the  insurance,  &c."  («). 

Although  the  language  is  "  it  shall  be  lawful,"  the  law  and 
practice  of  this,  and  almost  all  other  countries,  imposes  it 
upon  him  as  his  bounden  duty. 

Sect.  78,  sub-sect.  4,  of  the  Marine  Insurance  Act  declares 
expressly  that — 

It  is  the  duty  of  the  assured  and  his  agents,  in  all 
cases,  to  taie  such  measures  as  may  be  reasonable  for  the 
purpose  of  averting  or  minimising  a  loss  {j  ). 


Duty  of 
master  tmder 
suing  and 
labouring 
clause. 


As  agent  for 
those  ulti- 
mately oou- 
cemed. 


The  Code  de  Commerce,  in  order  to  remove  all  ambiguity, 
has  adopted  the  suggestion  of  Yalin  (k)  and  Emerigon  (/), 
and  expressly  enacted  that  the  assured  is  bound  so  to  exert 
himself,  "  que  I'assur^  doit  travailler,"  &o.  {m). 

Immediately,  therefore,  that  the  emergency  arises,  and 
before  notice  of  abandonment  has  been  given,  the  master  is 
bound  to  take  every  necessary  measure  for  the  defence,  safe- 
guard, and  recovery  of  the  thing  insured ;  in  so  doing  he  acts 
as  the  agent  for  both  parties,  or,  more  accurately  speaking,  as 
the  agent  of  the  party  who  may  eventually  turn  out  to  be 


(i)  See  the  effect  of  these  words 
noticed  in  Stringer  v.  English  Mar. 
Ins.  Co.  (1869),  L.  JR.  4  Q.  B.  at 
p.  686. 

{j)  See  the  discussion  on  this  pro- 
vision, ante,  §  799a. 


(A)  Com.  vol.  ii.  p.  337. 

(/)  2  Emerigon,  236. 

{»»)  Code  de  Com.  art.  381  ;  see 
also  4  Boulay  -  Paty,  Droit  Mar, 
308—310. 
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interested  in  the  salvage,  and,  as  suoh,  derive  benefit  from   Sect.  1818. 
his  exertions  (h). 

If  no  abandonment  be  made,  that  party  is,  of  course,  the 
assured  himself;  it  is  as  agent  for  the  assured  that  the 
master  will  turn  out  to  have  acted,  and  it  is  to  the  assured 
himself  he  must  look  for  making  good  all  expenses  bond 
fide  incurred. 

If,  however,  an  abandonment  be  made  which  is  either 
accepted  or  ultimately  proves  effectual,  the  xmderwriter 
becomes  owner  of  the  property  from  the  moment  of  the 
casualty  (o)  ;  and  therefore  the  master,  by  operation  of  law, 
is  his  agent  in  so  acting. 

1219.  On  this  principle,  if  a  captured  ship  be  repurchased  Eepniohase 
by  the  master,  in  cases  where  no  notice  of  abandonment  is  master, 
given,  he  is  considered  to  have  effected  suoh  repurchase  as 
agent  for  the  owners ;  and,  if  the  transaction  be  legal,  and 
the  master  have  acted  bona  fide  and  within  his  authority 
under  the  circumstances,  the  assured  will  be  bound  by  his  acts, 
and  thereby  precluded  from  recovering  a  total  loss  if  the  ship 
is  restored  before  action  brought  {p). 

Where,  however,  under  similar  circumstances,  notice  of 
abandonment  has  been  given  and  accepted,  and  the  repur- 
chase not  effected  by  the  master  tUl  after  such  notice,  it  has 
been  decided  in  the  United  States,  that  as  the  master,  in 
consequence  of  the  abandonment,  became  the  agent  of  the 
underwriters,  so  the  repurchase  was  for  their  benefit,  if  they 
chose  to  take  it  {q). 

An  American  ship  and  cargo  were  captured  by  a  French 
privateer  and  carried  into  Malaga,  where  the  cargo  was 
ultimately  condemned  as  lawful  prize,  and  sold  for  the  benefit 
of  the  captors.     On  receiving  intelligence  of  the  capture,  the 

(«)  3  Kent,  331  ;  Carver  on  Oar-  1  Esp.  238;  Wilson  ».  Forster  (1815), 

riage,  s.  294.  6  Taunt.  25  ;  1  Marshall,  R.  425. 

(o)    See,  however,   §   1213,  where  [q]  So  held  by  Chancellor  Kent  in 

it  has  been  suggested  that  the  under-  Jumel  v.  Marine  Ins.  Co.  (1811),  7 

writer  may  disclaim  such  ownership.  Johnson,  423,  424. 

[p)  M'Masters«.Sohoolbred(1794), 
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Sect.  1219.  assured  in  New  York  abandoned  to  the  underwriters  on  the 

— —  ^ 

cargo,  who  paid  a  total  loss ;  meanwhile  a  mercantile  house  at 
Malaga,  at  the  request  of  the  master,  had  purchased  the  cargo 
on  its  being  put  up  for  sale,  for  the  benefit  and  on  account  of 
the  assured,  and  whomsoever  else  it  might  concern ;  consider- 
ing themselves  in  so  doing  to  have  been  acting  as  agents  for 
the  assured,  to  whom  they  would  have  had  recourse  for  pay- 
ment in  case  any  loss  had  taken  place  on  the  purchase. 
Instead,  however,  of  any  loss  occurring,  the  cargo  was  sold 
again  by  the  Malaga  house  for  nearly  twice  the  amount  they 
gave  for  it ;  and  the  surplus  produced  by  this  sale  was  held 
by  them  as  trustees,  either  for  the  assured  or  the  underwriters, 
according  to  the  determination  of  the  Court.  The  Court 
held  that  this  surplus  belonged  to  the  underwriters.  Kent, 
C.  J.,  said :  "  The  assured  abandon  and  the  underwriters 
accept  and  pay  ;  they  were  then  substituted  for  the  assured, 
and  succeeded  to  the  benefit  of  the  acts  of  the  agents  abroad ; 
the  merchants  at  Malaga  acted,  nominally,  as  agents  for  the 
assured,  but  in  reality  they  were  agents  for  the  party  having 
the  ultimate  claim  to  the  property"  (r). 

The  master  is  1220.  Several  cases,  to  a  similar  effect,  have  been  decided 
afsTred  until  ™  *^®  United  States,  all  tending  to  establish  the  position,  that 
abandonment,  the  master,  although  agent  of  the  assured  before  the  abandon- 
ment he  ment,  becomes,  by  abandonment,  supposing  it  to  be  effectual 
agent  of  the  Or  accepted,  the  agent  of  the  underwriters  from  the  moment 
un  erwn  ers.  ^^  ^j^^  casualty :  the  ground  of  this  doctrine  being  that  as  the 
interest  in  the  salvage  is  thereby  transferred  to  them  from 
that  time,  the  agency  is  transferred  with  the  subject  (s). 
Underwriters       It  has  also  been  decided  in  the  United  States  that,  though 

may  repudiate   .■,,.,„,■,-,  .  , 

the  acts  of       the  underwriters,  after  abandonment,  are  entitled  to  affirm 
e  mas  er.      ^  repurchase,  yet  they  are  not  bound  by  it,  unless  they  elect 

(r)  United  Ins.  Co.  v.  Robinson  (in  GUohrist  v.  Chicago  Ins.  Co.  (1899), 

error)  (1806),  1  Johnson,  691.  104  Fed.  E.  566  ;  Hume  v.  Prenz 

(s)    See    these    oases   collected,   2  (1907),  150  Fed.  R.  503,  in  which 

Phillips,  Ins.  s.  1731  et  seq.,  espe-  the  insurers  were  held  responsible  to 

ciaDy  Columbian  Ins.  Co.  c.  Ashby,  the  master  for  his  wages  after  the 

4  Peters,  S.   0.   B.   139  ;    see  also  casualty. 
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to  take  it.      "The  insurer,"  says  Chancellor   Kent,   "can    Sect.  1820. 
accept  of  the  repurchase  by  the  master,  as  his  constructive 
agent,  and  affirm  the  act,  or  he  can  leave  it  to  fall  upon  the 
master"  (t). 

Of  course,  if  the  master  after  abandonment  of  ship  busies 
himself  about  performance  of  the  contract  of  charter-party, 
for  instance,  by  taking  up  another  vessel  in  order  to  carry 
on  the  cargo  or  passengers,  he  is  at  least  not  the  agent  of  the 
underwriters  on  ship  in  so  doing,  for  their  right  and  relation 
as  owners  and  principals  arise  out  of  the  abandoned  ship,  and 
extend  no  further;  they  have  therefore  no  claim  on  the 
freight  earned  by  the  substituted  ship.  The  master  in  hiring 
this  vessel  most  probably  acted  as  the  agent  of  his  owners  (u), 
but  not  necessarily  («). 

1221.  It  is  quite  clear  that  the  assured  can  recover  for  a  Eeooveryof 
total  loss,  as  such,  only  the  amount  of  the  insurance,  or  the  amount  of  the 
agreed  value  in  the  policy :  the  question  whether  he  can  ™^™^*'^"^- 
recover,  in  addition  to  this,  the  amount  of  any  average  or 
partial  loss  sustained  before  the  happening  of  the  casualty 
in  respect  of  which  the  total  loss  is  paid  has  already  been 
discussed  in  the  Chapter  on  Particular  Average  (y). 

1224.  In  cases  of  abandonment  the  assured,  as  we  have  Practice  as  to 

•  IT  ipji-  1    adjustment  of 

seen,  is  entitled  to  the  whole  amount  oi  the  insurance,  and  total  losses, 
the  underwriter,  on  payment  of  such  amount,  is  entitled  to  oon"truttive. 
the  net  proceeds  of  whatever  may  be  saved, — in  other  words, 
to  the  salvage,  after  deducting  the  expenses  of  saving  and 
recovering  it.     We  have  also  seen  that,  even  where  no  notice 

(t)  3  Kent,  332.     For  this  position  i«)  HicMe  v.  Rodooanaehi  (1859), 

the  learned  commentator  cites  the  28  L.  J.  Ex.  273  ;  4  H.  &  N.  455. 
following   authorities  :  —  Saidler  v.  («)  See  the  discussion  in  Matthews 

Church     (1799),     2     Caines,     286  ;  «•  Gibbs  (1860),  30  L.  J.  Q.  B.  55. 
Jumel  V.  Marine  Ins.  Co.  (1811),  7  iy)  -^nte,    §§    1032— 1032b.      The 

Johnson,   412  ;  United  Ins.   Co.  v.  matter  discussed  in  those  sections 

Robinson    (1805),    2    Caines,    280;  was    in   the  previous   edition  dealt 

WiUard   u.  Dorr   (1823),  3   Mason,  with  in  §§  1221—1223,  but  in  this 

161.     These  cases  will  be  found  ool-  edition  has  been    transferred  from 

leoted  and  commented  on  2  Phillips,  this  chapter  to  that  on  Particular 

8.  1731.  Average. 
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Sect.  1224. 


Loss  on  goods 
sold  sea- 
damaged  at 
any  port 
except  that 
of  their 
destination, 
is  generally 
adjusted  as  a 
salvage  loss. 


of  abandonment  has  been  given,  he  is  equally,  on  payment 
of  a  total  loss,  entitled  to  the  net  salvage  that  may  ulti- 
mately come  to  hand  (a).  The  only  difference  between  the 
two  eases  is,  that,  in  the  former,  the  underwriters  generally 
at  once  pay  the  whole  amount  insured,  and  the  salvage  is 
thereupon  transferred  to  them,  and  its  net  proceeds  divided 
amongst  them,  in  proportion  to  their  several  interests,  in  the 
manner'  already  stated ;  in  the  latter  case,  the  underwriters 
usually  agree,  in  the  first  instance,  to  a  payment  on  account, 
of  a  sum  which  is  calculated  as  the  probable  difference 
between  the  amount  insured  and  the  net  value  of  the  salvage : 
should  this  amount  prove  less  than  the  real  difference,  they 
pay  the  balance  of  the  loss  after  it  is  finally  settled  ;  if  more, 
the  assured  repays  the  excess  («). 

This  mode  of  adjustment  is,  generally  speaking,  only 
adapted  to  cases  of  total  loss,  either  constructive  or  absolute  : 
there  is,  however,  one  case  of  partial  or  average  loss  to 
which,  in  practice,  it  is  frequently  and  properly  applied — and 
that  is,  where,  by  the  perils  of  the  sea,  the  ship  is  disabled 
and  prevented  from  proceeding  on  her  voyage  at  some  place 
short  of  her  port  of  destination,  and  the  cargo,  or  that  part 
of  it  which  is  saved,  in  order  to  prevent  further  deterioration, 
is  obliged  to  be  sold  at  the  place  of  the  disaster :  in  such 
cases  the  loss  is,  in  practice,  almost  always  adjusted  as  a 
salvage  loss,  i.e.,  each  underwriter  either  at  once  pays  the 
whole  amount  of  his  subscription,  and  takes  his  propor- 
tionate share  of  the  net  proceeds  of  the  sale,  after  deducting 
all  necessai-y  expenses;  or  he  pays  the  difference  between 
such  share  and  the  amount  by  him  subscribed  {b).  In  one 
case,  where  a  ship,  with  a  cargo  of  indigo  just  loaded  on 
board,  was  upset  and  sunk  in  her  port  of  loading,  and  the 
indigoes,  having  been  got  out  of  her,  were  sold  by  auction 
there,  at  a  loss  of  71  per  cent,  on  their  cost  price  on  board, 


(a)  In  the  former  case  the  loss 
used  frequently  to  he  called  a  salvage 
loss  vrith,  and  in  the  latter,  a  salvage 
loss  Trithout,  abandonment. 

(«)  For  examples,  see  G-ammon  v. 


Beverley  (1817),  1  Moore,  563  ;  8 
Taunt.  119  ;  Russell  v.  Dunsliey,  6 
Moore,  283. 

(J)    Stevens,     Average,     79 — 81  ; 
Beneoke,  Pr.  of  Indem.  442 — 447. 
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the  Court  held,  that  the  true  principle  of  adjustment  was   Sect.  1S34. 

to  settle  this  as  a  total  loss,  with  benefit  of  salvage,  i.e.,  to 

calculate  the  loss  according  to  the  difference  between  the 

invoice -price  of  the  indigo  at  its  port  of  loading  and  the 

sum  it  fetched  as  sold  there  in  its  damaged  state :  and  the 

loss  having  been  adjusted  by  an  arbitrator  on  this  principle, 

the  Court  refused  to  set  aside  his  award,  although  it  appeared 

that  the  indigo,  after  the  sale,  had  been  dried  and  sent  on 

by  other  ships  to  London  (its  port  of  destination),  where  it 

realized  nearly  as  much  as  though  it  had  received  no  injury 

whatever  (c). 

(c)  Hardy  v.  Innes  (1822),  6  Moore,  574. 
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OHAPTEE  IX. 

SUBEOGATION. 

SECT. 

Relation  to  Abandonment 1225,  1226 

How  distinguished  therefrom 1227 

Limitations  of  the  Doctrine — how  applied  to  Gifts    1228 — 1236 

Application  to  independent  Insurances  on  same  Subject-matter    1237 

Bailor  and  Bailee     1238 

Mortgagor  and  Mortgagee    1239 

Underwriters'  Eights  must  not  be  prejudiced  by  Assured 1240 

Provisions  of  1225.  The  Seventy- ninth  section  of  the  Marine  Insurance 
reUting^to  "  -^^^  ^^  ^^^  Section  which  professes  to  deal  with  subrogation, 
subrogation,     j^  jg  thereby  provided  as  follows : — 

(1)  Where  the  insurer  pays  for  a  total  loss  either  of  the 
whole,  or  in.  the  case  of  goods  of  any  apportionahle  part, 
of  the  subject-matter  insured,  he  thereupon  becomes 
entitled  to  take  over  (o)  the  interest  of  the  assured  in 
whatever  may  remain  of  the  subject-matter  so  paid  for, 
and  he  is  thereby  subrogated  to  all  the  rights  and 
remedies  of  the  assured  in  and  in  respect  of  that  subject- 
matter  {b)  as  from  the  time  of  the  casualty  causing  the 
loss  (c). 

(a)  See  ante,  §  1205.  which  infringes  the  whole  principle 
(i)  It  is  to  be  noticed  that  the  of  subrogation.  The  question,  inde- 
words"in  so  far  as  the  assured  has  pendently  of  the  Act,  is  discussed 
been  indemnified,"  which  occur  in  infra,  §§  1228  —  1230. 
sub-sect.  2  (where  partial  loss  is  (c)  For  the  relation  between  this 
dealt  with),  do  not  occur  here.  If  sub-section  and  sub-sect.  1  of  sect.  63 
the  omission  of  these  words  implies  see  ante,  §  1182,  n.  (i).  The  side- 
that  by  subrogation  (as  distinct  from  note  to  this  sub-section  suggests  that 
abandonment)  an  insurer  may  obtain  its  subject  is  only  subrogation,  but 
more  than  an  indemnity  for  the  the  earlier  part  of  it  deals  with 
payment  he  has  actually  made,  the  abandonment,  in  the  sense  in  which 
editors  submit  that  a  change  of  the  this  word  is  used  by  high  authorities 
law  has  been  effected  by  the  Act,  (see  ante,  §  1182,  n.  (a)),  and  to  this 
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(2)  Subject  to  the  foregoing  provisions,  where  the  Sect.  1S25. 
insurer  pays  for  a  partial  loss,  he  acquires  no  title  to  the 
subject-matter  insured,  or  such  part  of  it  as  may  remain, 
but  he  is  thereupon  subrogated  to  all  rights  and  remedies 
of  the  assured  iB.{d)  and  in  respect  of  the  subject-matter 
insured  as  from  the  time  of  the  casualty  causing  the  loss, 
in  so  far  as  the  assured  has  been  indemnified,  according 
to  this  Act,  by  such  payment  for  the  loss. 

The   doctrine   of   subrogation  is   closely  related  to  that  Subrogation 

°  "^  _       explained. 

of  abandonment.  Abandonment,  as  we  have  seen,  applies  Its  relation  to 
only  to  cases  of  total  loss,  and  probably  only  to  contracts  of 
insurance.  Subrogation  is  an  equitable  arrangement  incident 
to  all  contracts  of  indemnity  and  to  all  payments  on  account 
thereof.  "  The  general  rule  of  law  (and  it  is  obvious 
justice),"  said  Lord  Blackburn  (e),  "is  that  where  there  is  a 
contract  of  indemnity  (it  matters  not  whether  it  is  a  marine 
policy  or  a  policy  against  fire  on  land,  or  any  other  contract 
of  indemnity)  and  a  loss  happens,  anything  which  reduces  or 
diminishes  that  loss  reduces  or  diminishes  the  amount  which 
the  indemnifier  is  bound  to  pay ;  and  if  the  indemnifier  has 
already  paid  it  (/),  then  if  anything  which  diminishes  the  loss 
comes  into  the  hands  of  the  person  to  whom  he  has  paid  it,  it 
becomes  an  equity  that  the  person  who  has  already  paid  the 
full  indemnity  is  entitled  to  be  recouped  by  having  that 
amount  back."     And  the  doctrine  was  stated  in  even  more 

extent  seems  to  cover  the  same  (1882),  7  App.  Gas.  at  p.  339. 
ground  as  sub-sect.  1  of  sect.  63.  (/)  In  King  v.  Victoria  Ins.  Co., 
It  is  not  clear  what  rights  "  in  the  [1896]  A.  C.  250,  it  was  declared  by 
subject-matter "  are  given  to  the  the  Privy  Council  that  a  payment 
insurer  by  the  second  half  of  the  sub-  bond  fide  made  by  insurers  in  satis- 
section  which  have  not  been  given  faction  of  a  claim  made  under  the 
by  the  earlier  worda  entitling  him  to  policy  was  enough  to  give  the  in- 
take over  the  interest  of  the  assured  surers  a  right  of  subrogation,  and 
in  whatever  may  remain  of  the  sub-  that  it  was  not  open  to  a  third  party 
jeot-matter  paid  for.  to  object  to  the  insurer's  right  to  sue 

(rf)  It  is  difaoult  to  see  how  an  that  the  payment  was  not  actually 

insurer  who  acquires  no  title  to  the  due    under    the    policy.      Accord, 

subject-matter  insured  can  be  subro-  Nord  Deutsoher  Lloyd  v.  Ins.  Co.  of 

gated  to  any  rights  of  the  assured  in  North  America  (1901),  110  Fed.  E. 

the  subject-matter  insured.  420. 

(e)    In    Bumand  v.   Kodocanaohi 
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Sect.  1S25.  comprehensiTe  terms  in  the  following  year  by  Brett,  L.  J., 
in  the  Court  of  Appeal  (g) :  "As  between  the  underwriter 
and  the  assured,  the  underwriter  is  entitled  to  the  advantage 
of  every  right  of  the'  assured,  whether  such  right  consists  in 
contract,  fulfilled  or  unfulfilled,  or  in  remedy  for  tort  {h) 
capable  of  being  insisted  on  or  already  insisted  on,  or  in 
any  other  right,  whether  by  way  of  condition  or  otherwise, 
legal  or  equitable,  which  can  be  or  has  been  exercised  or  has 
accrued,  and  whether  such  right  could  or  could  not  be 
enforced  by  the  insurer  in  the  name  of  the  assured,  by  the 
exercise  or  acquiring  of  which  right  or  condition  the  loss 
against  which  the  assured  is  insured,  can  be,  or  has  been 
diminished." 


Indemnity  is 
the  guiding 
principle. 


1226.  And  similarly  :  "  What,"  said  Bowen,  L.  J.  (A),  "is 
the  principle  which  must  be  applied  ?  It  is  a  corollary  of  the 
great  law  of  indemnity,  and  is  to  the  following  effect :  That 
a  person  who  wishes  to  recover  for  and  is  paid  by  the  insurers 
as  for  a  total  loss,  cannot  take  with  both  hands.  If  he  has  a 
means  of  diminishing  the  loss,  the  result  of  the  use  of  those 
means  belongs  to  the  underwriters.  If  he  does  diminish  the 
loss,  he  must  account  for  the  diminution  to  the  underwriters." 
In  Simpson  v.  Thomson  (/),  it  is  said  by  Lord  Cairns,  L.  C. : 
"I  know  of  no  foundation  for  the  right  of  underwriters, 
except  the  well-known  principle  of  law,  that  where  one  person 
has  agreed  to  indemnify  another,  he  will,  on  making  good 
the  indemnity,  be  entitled  to  succeed  to  all  the  ways  and 
means  by  which  the  person  indemnified  might  have  protected 
himself  against  or  reimbursed  himself  for  the  loss." 


{g)  In  Castellain  v.  Preston  (1883), 
11  Q.  B.  D.  at  p.  388. 

(A)  For  an  instance,  see  Assioura- 
zioni  Generali  de  Trieste  v.  Empress 
Ass.  Corp.  (1907),  13  Com.  Cas.  37, 
where  a  re-insurer,  having  paid  the 
re-assured,  recovered  from  him  the 
amount  of  damages  which  the  latter 
had  recovered  from  the  original 
assured  in  an  action  for  deceit,  in 


respect  of  representations  by  which 
the  re-assured  had  been  induced  to 
pay  losses.  It  was,  however,  held 
by  Channell,  J.,  that  the  re -assured 
was  entitled  to  deduct  the  costs  pro- 
perly incurred  by  him  to  recover 
these  damages  from  the  original 
assured. 

(A)  11  Q.  B.  D.  at  p.  401. 

{I)  (1877),  3  App.  Cas.  at  p.  284. 
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The  principle  insisted  upon  bott  throughout  the  judg-  Sect.  1226. 
ments  in  the  cases  cited,  and  elsewhere  (m),  is,  that  it  is 
entirely  foreign  to  the  spirit  of  contracts  of  indemnity  that 
a  person  damnified  should  recover  his  loss  more  than  once ; 
it  is,  therefore,  clear  that  if  he  has  already  recovered  from  a 
third  party,  there  can  be  no  liability  under  the  contract  of 
indemnity.  On  the  other  hand,  if  he  has  not  previously 
recovered  from  such  third  party,  but  has  the  right  to  do  so, 
there  is  no  reason  why  such  third  party  should  be  allowed  to 
allege  that  his  liability  has  been  satisfied  by  a  payment  made 
by  a  stranger  to  him,  under  a  contract  with  which  he  has 
nothing  to  do.  The  third  party  remains  liable  to  the  person 
indemnified  just  as  if  there  had  been  no  contract  of  in- 
demnity (w).  But  the  person  indemnified  can  only  take  the 
sum  recovered  from  the  third  party  as  trustee  for  the  indem- 
nifier,  and  similarly,  if  he  has  not  himself  received  any 
sum  to  which  he  is  entitled,  he  is  bound  to  afford  the  latter 
all  facilities  for  doing  so.  In  practice,  the  commonest  way  in 
which  the  principle  of  subrogation  is  applied  to  insurance,  is 
for  the  insurer  to  pay  the  claim  of  the  assured,  and  then  to 
institute  proceedings  in  the  name  of  the  latter,  but  for  his 
own  benefit,  against  the  party  ultimately  liable. 

1227.  The  difference  between  the  principle  of  abandonment  Distinctions 
and  that  of  subrogation  is  that  whereas  the  former  has  effect  principles  of 
only  in  oases  of  total  loss,  the  latter  applies,  as  we  have  seen,  ^nd™f  aban 
to  all  contracts  of  indemnity  and  to  all  cases  in  which  any  donment. 
loss  is  reimbursed  by  the  party  indemnifying,  whether  it  be 
partial  or  total. 

In  cases  of  total  loss,  the  insurer  by  abandonment  becomes 
the  owner  of  the  thing  that  is  lost ;  by  subrogation  he 
becomes  entitled  to  the  benefit  of  claims  and  other  remedies 
which  may  be  iadependent  of  the  ownership  of  the  thing 
itself.     This  distinction  between  abandonment  and  subroga- 

(m)  See,  for  example,  DarreE  v.       Ves.  Sen.  97 ;  Mason  v.  Sainabury 
Tibbitts  (1880),  5  Q.  B.  D.  560.  (1782),  3  Doug.  61 ;  Tates  v.  "White 

(n)  Randal  v.   Cookran   (1748),    1       (1838),  i  Bing.  N.  C.  27?. 
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Sect.  1827.  tion  was  pointed  out  by  Lord  Blackburn  (o)  in  the  following 
terms  : — "  Where  the  owners  of  an  insured  ship  have  claimed 
or  been  paid  as  for  a  total  loss,  the  property  in  what  remains 
of  the  ship,  and  all  rights  incident  to  the  property  {p),  are 
transferred  to  the  underwriters  as  from  the  time  of  the  disaster 
in  respect  of  which  the  total  loss  is  claimed  for  and  paid.  The 
right  to  receive  payment  of  freight  accruing  due,  but  not 
earned,  at  the  time  of  the  disaster,  is  one  of  those  rights  so 
incident  to  the  property  in  the  ship,  and  it  therefore  passes 
to  the  underwriters  because  the  ship  has  become  their  pro- 
perty, just  as  it  would  have  passed  to  a  mortgagee  of  the 
ship  who  before  the  freight  was  completely  earned  had  taken 
possession  of  the  ship.  (See  Keith  i\  Burrows  [q).)  .  .  .  . 
But  the  right  of  the  assured  to  recover  damages  from  a  third 
person  is  not  one  of  those  rights  which  are  incidental  to  the 
property  in  the  ship ;  it  does  pass  to  the  underwriters  in 
case  of  payment  for  a  total  loss,  but  on  a  different  principle. 
And  on  this  same  principle  it  does  pass  to  the  underwriters 
who  have  satisfied  a  claim  for  a  partial  loss,  though  no  pro- 
perty in  the  ship  passes.  .  .  .  Mason  v.  Sainsbury  (r)  and 
Tates  V.  White  (s)  were  both  cases  of  partial  loss  only.  The 
right  of  the  underwriters  could  not  arise  in  those  cases  by 
relation  back  to  the  passing  of  the  property  at  the  time  of  the 
loss,  for  there  was  no  such  passing  of  the  property.  It  could 
only  arise,  and  did  only  arise,  from  the  fact  that  the  under- 
writers had  paid  an  indemnity,  and  so  were  subrogated  for 
the  person  whom  they  had  indemnified  in  his  personal  rights 
from  the  time  of  the  payment  of  the  indemnity." 

Can  subroga-        1228.  Abandonment  must  always  be  of  the  whole  thing 
underwriters    insured,  or  of  an  apportionable  part  thereof ;  there  is  no  such 

(o)  In  Simpson  v.  Thomson  (1877), 
3  App.  Gas.  at  p.  292.  See  also  the 
yery  lucid  judgment  of  Brown,  D.  J., 
in  the  St.  Johns  (1900),  101  Fed.  E. 
469  (District  Court). 

(p)  But  none  beyond :  see  Sea  Ins. 
Co.   V.   Hadden,   0.   A.   (1884),    13 


Q.  B.  D.  706.     Ante, 

§  1178; 

post, 

§  1232. 

(?)  2  App. 

Gas.  636. 

(r)  (1782), 

3  Douglas 

i,  R.  61. 

(»)  (1838), 

4  Bing.  N, 

.  0.  272. 

Of. 

also  Tunno 

V.  Edwards  (1810) 

,   12 

East,  at  p.  492, 
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tiling  as  abandonment  of  part,  except  where  there  is  a  right  Sect.  1238. 
to  recover  for  a  total  loss  of  such  part  (f).  Even  though  the  ™ore  than  an 
thing  abandoned  prove  eventually  to  be  of  more  value  than 
the  amount  paid  to  the  assured,  yet  the  underwriter  may 
undoubtedly  retain  possession  of  the  whole  proceeds.  It  is 
not,  however,  clear  that  the  same  is  true  of  subrogation. 
Unless  the  contrary  is  established  by  the  case  of  North  of 
England  Insurance  Co.  v.  Armstrong  (««),  it  is  submitted  that 
subrogation,  apart  from  abandonment,  can  never  entitle  the 
insurer  to  enforce,  for  his  own  benefit,  the  claims  of  the 
assured,  except  in  so  far  as  it  may  be  necessary  to  reimburse 
him  for  his  payment  under  his  contract  of  insurance.  If  he 
recovers  more  by  the  exercise  of  his  right  of  subrogation  than 
he  has  paid  to  the  assured,  it  seems  just  that  the  surplus 
ought  to  be  payable  by  him  to  the  latter. 

The  facts  of  the  case  above  referred  to  were  as  follows :  North  of 
The  "  Hetton  "  was  sunk  and  totally  lost,  owing  to  a  collision  Co. «/.  Arm- 
with  the  "  Uhlenhorst."  The  plaintiffs,  who  were  under-  «*^°°^- 
writers  on  the  "  Hetton,"  paid  the  defendants,  her  owners, 
6,000^.  for  a  total  loss,  that  being  the  policy  valuation  of  the 
"  Hetton."  The  plaintiffs  then,  using  the  defendant's  name, 
brought  an  action  against  the  "  Uhlenhorst,"  which  was  held 
solely  to  blame  for  the  collision.  It  appeared  that  the  real 
value  of  the  "  Hetton  "  was  9,000^.,  and  this  sum  the  owners 
of  the  "  Uhlenhorst "  would  have  been  liable  to  pay,  had 
they  not  succeeded  in  limiting  their  liability  under  the 
Merchant  Shipping  Act  then  in  force ;  as  it  was,  judgment 
was  given  against  them  for  about  5,700/.  The  plaintiffs 
claimed  that,  by  subrogation,  they  were  entitled  to  the  whole 
of  this  sum :  the  defendants  contended  that  inasmuch  as  the 
real  value  of  the  "  Hetton  "  was  not  6,000/.  but  9,000/.,  they 


(t)  A  seeming  exception   to  this  Abandonment  then  vests  the  whole 

rale  is  where  the  thing  totally  lost  thing  in    the    underwriters    jointly 

has  only  been  partially  insured.     In  with  the  assured.     See  ante,  §§  1187, 

such  a  case  the  owner  is  considered  1215. 

to  be  his  own  underwriter  to  the  («)  (1870),  L.  R.  5  Q.  B.  244, 
extent    of    the    uninsured   portion, 
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Sect.  1228.  -^eie  entitled  to  participate  in  the  5,700/.  The  Court  of 
Queen's  Bench  («)  decided  that  the  sum  helonged  entirely  to 
the  underwriters. 

1229.  This  decision  is,  no  doubt,  quite  correct.  The  under- 
writers did  not,  in  fact,  recover  from  the  "  Uhlenhorst "  a 
sum  exceeding  what  they  had  paid  under  their  contract  of 
insurance.  Nor  was  the  sum  so  recovered  to  any  degree 
enhanced  by  the  fact  that  the  "  Hetton "  was,  in  reality, 
worth  more  than  she  was  valued  at  in  the  policy.  Further, 
on  the  well-established  principle  that  the  policy  valuation  is 
binding  in  all  questions  as  to  the  amount  recoverable  thereon 
from  underwriters,  it  is  clear  that  if  the  owners  of  the 
"  Hetton  "  had  in  the  first  instance  sued  the  "  Uhlenhorst " 
and  recovered  5,700/.,  and  afterwards  sued  their  own  under- 
writers for  6,000/.,  they  would  have  been  obliged  to  give 
credit  for  the  5,700/.  obtained  from  the  "  Uhlenhorst."  But 
the  judgments  in  the  case  go  further,  and  suggest  that  even  if 
the  whole  9,000/.  had  been  recovered  from  the  "  Uhlenhorst," 
the  underwriters  on  the  "  Hetton,"  on  the  ground  of  their 
having  paid  for  a  total  loss,  would  have  been  entitled  to 
retain  the  whole  of  this  sum,  although  they  would  thus  be 
making  a  profit  of  3,000/.  Thus  Oockbum,  C.  J.,  says  (y) :  — 
"  I  take  it  to  be  clearly  established,  in  the  case  of  a  total 
loss,  that  whatever  remains  of  the  vessel  in  the  shape  of 
salvage,  or  whatever  rights  accrue  to  the  owner  of  the  thing 
insured  and  lost,  they  pass  to  the  underwriter  the  moment  he 
is  called  upon  to  satisfy  the  exigency  of  the  policy,  and  he 
does  satisfy  it.  .  .  .  I  think  it  is  clear  also,  where  we  have, 
instead  of  the  ship,  the  supposed  value  of  the  ship,  or  so 
much  of  it  as  the  delinquent  vessel  could  be  called  upon  to 
contribute  for  the  loss,  that  what  is  recovered  must  be  taken 
to  represent  the  lost  ship ;  and  then,  just  as  the  underwriters 
would  be  entitled  to  the  ship  if  it  could  have  been  bodily 
got  back,  so  they  are  entitled  to  that  which  is  the  representa- 

(«)  Cookburn,  0.  J.,  Mellon  and  Lush,  JJ, 
(y)  At  p.  248, 
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tive  of  the  ship,  in  the  shape  of  damages  to  be  paid  by  the  Sect.  1229. 
owners  of  the  vessel  which  caused  the  collision."  Similarly 
Lush,  J.,  says  (2) :  "If  the  underwriters  had  got  the  wreck 
up,  and  if  they  had  procured  the  wrongdoer  to  repair  the 
vessel,  the  vessel  so  repaired  would  still  belong  to  the  under- 
writers. What  difference  can  it  make  whether  the  wrongdoer 
repairs  the  thing  in  specie,  or  pays  in  money  the  amount  it 
would  take  to  repair  ?  " 

1230.  It  is  submitted  that  in  so  far  as  these  judgments  Errorin North 
imply  that  the  rights  of  the  assured  pass  to  the  underwriters  ins.  co.  ». 
except   so   far   as   is   necessary  to   reimburse  them  for  the     "^""strong, 
amount  they  have  paid  to  the  assured,  they  are  contrary  to 
the  whole  principle  of  the  law  of  subrogation,  the  sole  object 
of  which  is  to  prevent  the  assured  from  recovering  more  than 
a  full  indemnity  (a) .     It  is  clear  that  if  the  assured  had  sued 
the  "  Uhlenhorst "  and  recovered  9,000^.  from  her  owners, 
without  making  any  claim  upon  the  underwriters,  they  would 
have  been  entitled  to  retain  the  whole  of  such  sum.     And  it 
would  also  be  strange  if  the  underwriters  should  be  allowed 
to  make  a  profit,  and  the  assured  to  sustain  a  loss,  merely 
owing  to  the  mistake  of  the  latter  in  following,  in  a  particular 
case,  the  usual  business  course  of  claiming  upon  their  policy, 
instead  of  first  proceeding  against  the  party  in  default. 

It  is  apprehended  that  the  mistake  in  the  judgments  arose  Confusion 
from  the  failure  to  grasp  the  distinction  to  which  we  have  don^enAnd 
already  referred,  and  which  appears  to  have  been  for  the  subrogation, 
first  time  expressly  pointed  out  by  Lord  Blackburn  seven 

(«)  At  p.  261.  the  government,  a  Court  of  equity 

{a)  See   the    judgments   of    Brett  would  have  treated  them  as  trustees 

and  Bowen,  L.  JJ.,  in  Castellain  v.  for  the  plaintiffs  to  the  extent  of  the 

Preston;  and  of  Lord  Blackburn  in  payment."     See  also  the  dictum  of 

Burnand  v.  Eodocanaohi,  cited  ante,  Brown,  D.J.,inTheSt.  Johns(1900), 

§§  1225,  1226.     In  King  v.  Victoria  101  Fed.  R.  at  p.  474.     There  are 

Ins.   Co.,    [1896]   A.   C.   at  p.   255,  dicta  of   the  Supreme  Court  of  the 

Lord  Hobhouse  said :  "  Their  Lord-  United  States  to  the  contrary,  cited 

ships  have  no  doubt  that  if,  after  inTheLivingstone(1903),122Fed.R. 

receiving  payment  from  the  plain-  278.      See,   however,   that  case  on 

tiffs,  the  bank  had  got  damages  from  appeal,  i>i/ra,  note  {b). 
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Sect.  1230.  years  later,  between  the  principles  and  results  of  abandonment 
and  subrogation.  By  the  former,  underwriters  are  entitled 
to  the  thing  abandoned,  and  to  all  rights  of  ownership  accru- 
ing after  they  become  owners ;  by  the  latter  they  become 
entitled  to  all  the  collateral  remedies  and  advantages  of  the 
assured,  but  only  for  the  purpose  of  reducing  the  loss  which 
they  have  themselves  sustained  by  payment  under  their 
contract  (6). 

Sect.  79,  sub-sect.  1 ,  of  the  Marine  Insurance  Act  declares, 
as  we  have  seen,  in  general  terms  that  the  insurer  is  on  pay- 
ment for  a  total  loss  subrogated  to  all  the  rights  and  remedies 
of  the  assured  in  respect  of  the  subject-matter  insured.  It  is, 
however,  submitted  that  this  sub-section  admits  of  the  con- 
struction that  the  insurer  is  subrogated  to  such  rights  for  <he 
purpose  for  which  subrogation  is  allowed  by  the  principles  of 
English  law,  and  no  further — i.e.,  if  the  view  maintained  by 
the  editors  be  correct,  for  the  purpose  of  diminishing  the 
insurer's  loss. 


Limitations  of 
subrogation. 


Underwriter 
can  only 
stand  in  the 
shoes  of 
assured. 


1231.  It  is  convenient,  at  this  point,  to  consider  some 
further  intances  in  which  the  underwriter's  rights  of  subro- 
gation have  been  limited  in  our  jurisprudence. 

First,  it  is  clear  that  the  underwriter  is  only  entitled  to 
the  benefit  of  such  remedies,  rights,  or  other  advantages,  as 
the  assured  would  himself  be  able  to  enjoy.    The  underwriter 


(b)  So  decided  by  the  Cii-ouit  Court 
of  Appeals  in  The  Livingstone  (1904), 
130  Fed.  R.  746.  The  facts  were 
that  a  Teasel  valued  at  less  than  her 
real  value  in  the  policy  was  sunk  by 
collision,  and  the  underwriters  paid 
for  a  total  loss.  Afterwards  the 
assured  recovered  the  amount  of  her 
real  value  as  damages  from  the  vessel 
in  fault,  and  the  Court  held,  revers- 
ing the  decision  of  the  District  Court, 
supra,  note  [a),  that  the  insurers  were 
only  entitled  to  receive  the  amount 
which  they  had  actually  paid,  with 
interest.    ' '  The  title  of  the  insurers," 


said  the  Court,  "by  virtue  of  the 
valued  policies,  abandonment  and 
conveyance,  to  the  physical  property 
and  to  salvage,  may  well  be  conceded, 
as  may  also  their  right  to  share  in 
the  recovery  to  the  extent  of  full  and 
complete  reimbursement  for  all  losses 
made  by  them  incident  to  the  insur- 
ance. We  are  fully  convinced  that 
equity  and  good  sense  do  not  require 
the  Court  to  go  further  and  permit 
them  to  realize  an  enormous  profit 
from  the  transaction .  No  controlling 
authority  compels  such  a  decision ; 
no  principle  of  equity  requires  it," 
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has  no  independent  rights  of  his  own  and  cannot  even  sue  in  Sect.  1231. 
his  own  name.  Thus,  where  two  ships,  A.  and  B.,  were  the  pro- 
perty of  the  same  owner,  and  ship  A.  was  sunk  hy  the  negK- 
gence  of  those  in  charge  of  ship  B.,  it  was  held  by  the  House 
of  Lords  that  the  underwriters  on  A.,  having  paid  for  a  total 
loss,  had  no  claim  upon  a  fund  lodged  iu  Court  by  the  owner, 
to  satisfy  all  claims  for  the  damage  caused  by  the  negligent 
navigation  of  B.  Inasmuch  as  the  owner  could  not  be 
answerable  in  damages  to  himself,  no  claim  could  be  allowed 
against  the  fund  in  respect  of  any  right  derived  from  him 
and  enforceable  only  in  his  name  (c).  The  point  was  con- 
sidered to  have  been  in  effect  decided  by  a  series, of  earlier 
cases  {d).  Yet,  though  it  be  true  to  say  that  the  ixnderwriter 
can  only  "  stand  in  the  shoes  "  of  his  assured,  we  must  at 
the  same  time  remember  that  he  may  be  entitled  to  advan- 
tages in  respect  of  which  there  may  be  no  right  of  action 
•against  any  third  party  (e). 

1232.  Secondly,   the   insurer  is  only   subrogated   to   the  Underwriter 
rights  of  the  assured  in  respect  of  the  subject-matter  insured.  °"  ate'd'to 
Thus,  where  a  vessel  is  damaged  by  collision,  and  her  owners  rights  in 

'  .  .   .  respect  of 

recover  from  those  by  whose  negligence  the  collision  was  subject- 
caused  damages  in  respect  of  matters  which  are  not  covered  insured, 
by  a  policy  on  ship,  the  underwriters  cannot,  by  paying  for  a 
total  loss,  recover  from  their  assured  sums  paid  to  them  by 
the  wrongdoer,  but  not  paid  as  part  of  the  value  of  the  ship 
insured.  The  defendants'  ship,  "  Queen  of  the  East,"  was 
insured  with  the  plaintiffs,  and  came  into  collision  with  the 
"  Cassandra,"  for  which  collision  the  latter  vessel  was  solely 
to  blame.  Subsequently  the  plaintiffs  settled  with  the 
defendants  on  the  basis  of  a  constructive  total  loss.  The 
defendants  then  received  from  the  owners  of  the  "Cassandra" 

(c)  Simpson  v.  Thomson  (1877),  3       1  Ves.  Sen.  97 ;  Mason  v.  Sainsbury 
App.   Cas.   279.     Cf.  Phoenix   Ins.       (1782),  3  Doug.  61. 

Co.  V.  Erie  Transport  Co.  (1886),  117  (e)  See  per  Brett,  L.  J.,  in  Castel- 

U.  s.  312.  lain  "•  Preston  (1883),  11  Q.  B.  D. 

[d)  Yates  V.  White  (1838),  i  Bing.  at  p.  389. 
N.  0.272;  Ilandal»,Cockran(1748), 

5c3 
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Sect.  1239.  a  sum  of  money  as  compensation,  not  only  for  the  loss  of 
their  vessel  itself,  but  also  for  the  freight  which  was  being 
earned  by  her — and  would  have  eventually  been  earned  by 
her  but  for  the  collision — under  a  charterparty.  The 
plaintiffs  claimed  the  whole  of  this  sum.  The  defendants 
contended  that  the  portion  of  the  damages  attributable  to 
freight  had  been  properly  paid  over  by  them  to  their  under- 
writers on  freight,  and  was  not  payable  to  the  plaintiffs.  It 
was  held  by  the  Court  of  Appeal  (/)  that  the  defendants'  con- 
tention was  correct.  Brett,  M.  R.,  said : — "  In  the'  prpsent 
case  what  are  the  damages  recovered  ?  Some  of  them  are 
damages  recovered  in  respect  of  the  value  of  the  ship ;  that 
is  a  salvage  in  respect  of  the  loss  of  the  ship  ;  that  goes  to  the 
underwriters  on  ship.  But  what  are  the  other  damages  ? 
The  others  are  a  salvage  in  respect  of  the  loss  of  freight.  To 
whom  ought  that  to  go  ?  To  the  underwriters  on  freight. 
Why  ?  Because  the  freight  and  the  ship  are  not  so  joined 
together  that  a  salvage  on  the  loss  of  freight  is  a  salvage  on 
the  loss  of  the  ship.  .  .  This  recovery  of  damages  in  respect 
of  the  loss  of  freight — a  separate  recovery  in  respect  of  a 
separate  and  different  loss  from  the  loss  of  the  ship — is  not  a 
salvage  in  respect  of  the  loss  of  the  ship ;  therefore  it  ought 
not  to  go  to  the  underwriters  on  ship."  The  Master  of  the 
EoUs  then  proceeds  to  point  out  the  distinction  between  the 
case  put  forward  on  the  part  of  the  plaintiffs  and  the  case 
where,  after  abandonment,  freight  is  earned.  In  the  latter 
case  the  freight  eaxned  is  payable  to  the  underwriters  because, 
at  the  time  when  it  was  earned,  they  were  the  owners  of  the 
ship  (g). 

(/)  Sea  Ins.  Co.  v.  Hadden  (1884),  the  prospective  earnings  of  the  in- 

13  Q.  B.  D.  706.  sured  ship,  which  was  under  charter 

(y)  Of.  Mason  v.  Marine  Ins.  Co.  at  the  time  of  the  loss.  They  distin- 
(1901),  110  Fed.  E.  452,  in  which  guished  Sea  Ins.  Co.  v.  Hodden  on 
the  Circuit  Court  of  Appeals  held  the  ground  that  there  the  claim  was 
that  the  insurers  on  ship,  in  a  case  founded  on  a  subject  which  was  held 
of  constructive  total  loss,  happening  not  to  be  an  incident  of  the  owner- 
through  the  fault  of  another  vessel,  ship  of  the  vessel,  and  which  in  fact 
were  entitled  to  the  damages  re-  had  been  separated  therefrom  by  the 
covered  from  the  vessel  in  fault  for  owner.    Here,  they  said,  the  damages 
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1233.  The  reasoning  in  this  case  seems  to  give  the  answer   Sect.  1233. 
to  a  difficulty  suggested  by  Lowndes  (Ji).     Where  a  vessel  is  Answer  to 
partially  damaged  by  a  collision,  an  underwriter  is  in  theory  suggeste™ by 
liable  to  indemnify  the  owner  for  the  damage.     In  practice,  ^°'^^^^^- 
however,  owing  mainly  to  the  operation  of  the  rule  as  to 
deduction  of  one-third  new  for  old,  the  amount  paid  by  the 
underwriter  is  less  than  an  indemnity.     But  if  the  assured, 

or  the  underwriter  in  his  name,  brings  an  action  against  the 
party  responsible  for  the  collision,  it  may  well  be  that  he 
recovers  more  in  that  action  than  the  amount  already  paid 
under  the  policy.  The  rule  as  to  thirds  does  not  apply  in 
an  action  against  the  tort-feasor ;  and  other  items,  such  as 
demurrage,  are  recoverable  in  such  an  action,  which  are  not 
covered  by  the  policy  on  hull.  The  practice  in  this  case,  as 
Lowndes  admits,  is  to  divide  the  amount  recovered  from  the 
wrongdoer  rateably  between  the  owner  and  the  insurers,  in 
the  proportion  which  the  amount  paid  by  the  insurers  bears 
to  the  amount  paid  by  the  wrongdoer.  Thus  the  owner 
retains  all  damages  awarded  in  respect  of  demurrage,  and 
also  the  moneys  paid  in  respect  of  the  thirds  ;  the  underwriter 
retains  such  portion  of  the  damages  as  are  attributable  to  the 
two-thirds  which  he  has  paid  {i).  Lowndes,  however,  suggests 
that,  on  principle,  the  underwriter  ought  to  be  allowed  to 
retain  the  whole  of  the  damages  paid  by  the  tort-feasor, 
apparently  on  the  ground  that  the  assured,  having  recovered 
what  in  law  is  deemed  to  be  an  indemnity  from  his  insurer, 
cannot  be  allowed  to  hold  against  the  latter  anything  beyond 
such  indemnity.  It  is  submitted,  however,  that  both 
authority  and  principle  are  in  favour  of  the  practice  above 
described. 

1234.  Thirdly,  it  has  been  stated  that  the  advantages  to  Can  subroga- 
which  the  insurer  by  subrogation  succeeds  are  only  advan-  i^s^CT^any 

were  for  the  loss  of  the  prospective  worth.     The  distinction  seems  to  the 

earnings  of  the  ship,  the  charter-  editors  to  be  untenable, 

party  being  used  merely  as  evidence  (h)  Mar.  Ins.  2nd  ed.  s.  217. 

upon  the  question  as  to  how  much  (i)  For  a  somewhat  similar  point 

they    would    probably    have    been  see  The  Bode,  156  Fed.  E.  981. 
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beyond  those 
to  which 
assured  is  as 
of  right 
entitled  ? 
Burnand  v. 
Rodocanaohi. 


Sect.  1234.  tages  to  which  the  assured  is,  or  was,  of  right  entitled.     Thia 
was  the  ground  of  Brett,  L.  J.'s,  decision,  and  was  con- 
sidered by  him  (k)  to  have  been  also    the    ground   of   the 
decision  of  the  House  of  Lords,  in  Burnand  «.  Rodocanachi  (/) . 
The  plaintiffs  in  that  case  were  underwriters  who  had  granted 
valued  policies  of  insurance,  including  war  risks,  upon  a  cargo 
which  was  afterwards  destroyed  by  the  "  Alabama,"  a  Con- 
federate cruiser.     The  underwriters  paid  the  defendants  as 
for  an  actual  total  loss,  but  the  real  value  of  the  cargo  ex- 
ceeded the  valued  amounts  so  paid.    Subsequently  the  United 
States,  out  of  a  compensation  fund  created  after  the  loss  and 
distributed  under  an  Act  of  Congress  passed  for  the  purpose, 
paid  to  the  defendants  the  difference  between  their  real  total 
loss  and  the  sum  received  fi'om  the  underwriters.     The  Act 
provided  that  no  claim  should  be  allowed  for  which  the  party 
injured  had  received  compensation  from  any  insurer,  but  that 
if  such  compensation  should  not  have  been  equal  to  the  loss 
actually  suffered,  allowance  might  be  made  for  the  difference, 
and  that  no  claim  should  be  allowed  by  or  on  behalf  of  any 
insurer  either  in  his  own  right  or  in  that  of  the  party  insured. 
The  underwriters  claimed  that  the  sum  paid  to  the  defendants 
under  the  Act  of  Congress  was,  by  subrogation,  payable  to 
them  as  salvage.      Lord  Coleridge,  0.  J.,  in  the  Common 
Pleas  Division,  and  Baggallay,  L.  J.,  in  the  Coui't  of  Appeal, 
considered  that  the  underwriters  were  entitled  to  succeed, 
relying  mainly  on  the  authority  of  two  earlier  cases  (m).    But 
the  majority  of  the  Court  of  Appeal,  Bramwell  and  Brett, 
L.  JJ.,  and  the  House  of  Lords  unanimously,  thought  other- 
wise.   A  perusal  of  the  judgments  of  Bramwell,  L.  J.,  in  the 
Court  of  Appeal,  and  of  the  members  of  the  House  of  Lords, 
shows  that  their  judgments  were  based  on  the  purpose  for 
which,  under  the  Act  of  Congress,  the  payment  was  made, 
i.e.,  for  the  purpose  not  of  reducing  the  loss  of  the  under- 


{k)  See  Castellain  v.  Preston,  infra. 
[1)  (1881),  6Q.  B.  D.  633;  (1882), 
7  App.  Gas.  333. 
(m)  Randal  ■/).  Oookran  (1748),   1 


Ves.  Sen.  98  ;  Blaauwpot  v.  Da,  Costa 
(1758),  1  Eden,  130.  See  also  Gracie 
I..  Now  York  Ins.  Co.  (1811),  8  John. 
N.  Y.  R.  237. 
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writers,  but  of  compensating  the  owners  of  the  cargo.  But  Sect.  1234. 
Brett,  L.  J.,  in  the  Court  of  Appeal,  decided  against  the 
claim  of  the  underwriters,  upon  the  ground  that  the  award 
of  compensation  by  Congress  was  a  pure  act  of  grace,  and 
was  not  to  he  distinguished  from  the  ease  of  a  voluntary  gift 
of  money  by  one  individual  to  another,  which  clearly  would 
not  be  within,  the  doctrine  of  subrogation.  In  Castellain  v. 
Preston  (w),  Brett,  L.  J.,  after  insisting  that  the  application  Opinion  of 
of  the  doctrine  of  subrogation  must  be  limited  to  such  "^  '  ■  • 
advantages  as  the  assured  was  of  right  entitled  to,  proceeds, 
"  I  think  that  the  rule  does  require  that  limit.  In  Burnand 
V.  Eiodooanachi  (o)  the  foundation  of  the  judgment,  to  my 
mind,  was  that  what  was  paid  by  the  United  States  Govern- 
ment could  not  be  considered  as  salvage,  but  must  be  deemed 
to  have  been  only  a  gift.  It  was  only  a  gift  to  which  the 
assured  had  no  right  at  any  time  until  it  was  placed  in  their 
hands.  I  am  aware  that  with  regard  to  the  case  of  reprisals, 
or  that  which  a  person  whose  vessel  had  been  captured  got 
from  the  English  Government  by  way  of  reprisal,  the  sum 
received  has  been  stated  to  be,  and  perhaps  in  one  sense  was, 
a  gift  of  his  own  government  to  himself,  but  it  was  always 
deemed  to  he  capable  of  being  brought  within  the  range  of 
the  law  as  to  insurance,  because  the  English  Government  in- 
variably made  the  '  gift '  :  so  invariably,  that  as  a  matter  of 
business  it  had  come  to  be  considered  as  a  matter  of  right." 

1235.  It  is  now  clear,  however,  that  this  opinion  of  This  opinion 
Brett,  L.  J.,  cannot  be  sustained  (^).  The  learned  Judge's 
view  as  to  the  "foundation  of  the  judgment"  in  Burnand  v. 
Rodoeanachi  does  not  appear  to  be  borne  out  by  the  judgments 
themselves.  And  his  explanation  of  the  reprisal  cases  is 
a  different  explanation  from  that  given  by  the  House  of 
Lords.     In  those  cases  {q)  British  shipowners  had  sustained 

(«)  (1883),  11  Q.  B.  D.  at  p.  388.  [q)  Randal  v.    Cookran   (1748),   1 

(o)   Ubi  supra.  Vea.  Sen.  98  ;  Blaanwpol  v.  Da  Costa 

{p)  See  Stearns  i>.  Village  Main  (1758),  1  Eden,  130. 
Reef  Gold  Mining  Co.,  mfra. 
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Sect.  1835.  losses  by  Spanish  depredations,  and,  general  reprisals  against 
Spanish  property  having  been  ordered  by  His  Majesty's  Privy 
Council,  as  a  result  of  which  a  large  sum  of  money  came  into 
the  hands  of  the  British  Government,  "  the  King  was  pleased 
(for  I  think  it  is  clear  that  he  was  not  bound)  to  say  that  half 
of  that  money  should  be  applied  to  those  who  had  suffered 
from  the  captures"  (r).  It  was  determined  that  the  benefit 
of  such  payments  enured  to  the  persons  who  were  bound  to 
indemnify.  The  House  of  Lords  justified  these  decisions,  not 
on  the  ground  suggested  by  Brett,  L.  J.,  but  because  the 
payments,  though  voluntary,  were  by  the  very  terms  of  the 
declaration  under  which  they  were  made  intended  to  com- 
pensate those  who  had  actually  been  the  losers  by  the  Spanish 
depredations. 


Conclusion. 
Effect  of 
subrogation 
on  gifts 
received  by- 
assured. 


1236.  The  view  that  it  is  not  correct  to  say  that  under- 
writers can  under  no  circumstances  be  entitled  to  advantages 
received  by  their  assured  otherwise  than  as  of  right  was  also 
that  of  Bowen,  L.  J.  (s)  : — "  With  regard  to  gifts,"  he  said, 
"  all  that  is  to  be  considered  is,  Has  there  been  a  loss,  and  what 
is  the  loss,  and  has  that  loss  been  in  substance  reduced  by 
anything  that  has  happened  ?  Now,  I  admit  that,  in  the  vast 
majority  of  cases,  it  is  difiicult  to  conceive  a  voluntary  gift 
which  does  reduce  the  loss.  I  do  not  think  that  the  ques- 
tion of  gift  was  the  root  of  the  decision  in  Burnand  v.  Eodo- 
canachi,  although  it  seems  to  me  that  it  was  a  very  essential 
matter  in  considering  the  case.  I  think  the  root  of  the  deci- 
sion in  Burnand  v.  Rodocanachi  was  that  the  payment  which 
had  been  made  did  not  reduce  the  loss,  not  having  been 
intended  to  do  so.  The  truth  was  that  the  English  Govern- 
ment and  the  American  Government  agreed  that  the  sums 
which  were  to  be  paid  were  to  be  paid  not  in  respect  of  the 
loss,  but  in  respect  of  something  else,  and  therefore  the  pay- 
ment could  not  be  a  reduction  of  the  loss.  Suppose  that  a 
man  who  has  insured  his  house  has  it  damaged  by  fire,  and 


(r)  Per  Lord  Blackburn,  7  App. 
Oaa.  at  p.  330. 


(*)  In  CasteUain  v.  Preston  (1883), 
U  Q.  B.  D.  at  p.  404. 
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suppose  that  his  brother  offers  to  give  him  a  sum  of  money  to   Sect.  1286. 

assist  him.     The  effect  on  the  position  of  the  undei-writers 

wtII  depend  on  the  real  character  of  the  transaction.     Did 

the  brother  mean  to  give  the  money  for  the  benefit  of  the 

insurers  as  well  as  for  the  benefit  of  the  assured  ?     If  he  did, 

the  insurers,  it  seems  to  me,  are  entitled  to  the  benefit ;  but 

if  he  did  not,  but  only  gave  it  for  the  benefit  of  the  assured, 

and  not  for  the  benefit  of  the  underwriters,  then  the  gift  was 

not  given  to  reduce  the  loss,  and  it  falls  within  Burnand  v. 

Eiodocanaohi.     If  it  was  given  to  reduce  the  loss,  and  for  the 

benefit  of  the  insurers  as  well  as  the  assured,  the  case  would 

fall  on  the  other  side  of  the  line  and  be  within  Randal  v. 

Cockran"(i!). 

In  Stearns  v.  Village  Main  Reef  Gold  Mining  Co.  {u)  the  What  gifts 
facts  were  that  the  Grovemment  of  the  South  African  Republic  by  under- 
had  immediately  before  the  commencement  of  the  late  war  '^^^'^' 
seized  a  quantity  of  gold  belonging  to  the  defendants,  who 
recovered  for  the  loss  from  their  insurers.  The  Government 
after  the  seizure  had  at  the  request  of  the  defendants,  and  as 
a  matter  of  grace,  returned  a  large  portion  of  the  gold  to  the 
defendants,  and  the  Court  of  Appeal  held  that  the  under- 
writers were  entitled  to  the  value  of  the  restored  gold.  The 
decision  is  a  clear  authority  for  the  rule  that  the  insurers  are 
entitled  to  the  benefit  of  gifts  made  to  the  assured  for  the 
purpose  of  reducing  the  loss,  provided  that  they  were  not 
intended  exclusively  for  the  benefit  of  the  assured.  It  is  not 
necessary,  according  to  the  decision  that  the  donor  should 
actually  have  had  the  insurers  in  his  mind  as  persons  to  be 
benefited. 

1237.  The  utility  of  the  doctrine  of  subrogation  is  ^el\  AppUoationof 

■'  "  Bubros'ation 


subrogation 


{t)  See  also  per  Cotton,  L.  J.,  11  object  to  a  different  person." 
Q.   B.   I),   at  p.    395.      "  When  a  {u)  (1905),  10  Com.  Gas.  89.    The 

gift  is  made  afterwards  in  order  to  Court  of  Appeal  also  held  that  the 

diminish  the  loss,  it  is  bestowed  in  relation  of  the  parties  with  regard 

such  terms  as  to  show  an  intention  to   the   sum  refunded,  was  that  of 

to  benefit  the  assured,  and  to  give  debtor  and  creditor,  not  of  trustee 

the  insurer  the  benefit  of  that  would  and  cestui  que  trust. 
be  to  divert  the  gift  from  its  intended 
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Sect.  1237.  illustrated  by  its  application  to  certain  cases,  where  the  same 
to  iusuranoes  property  is  independently  insured  by  diflferent  persons  having 
persons  to°an    Separate  and  independent  interests  therein.     A  distinction 

amount  ex-      ]^^g  j^gg^  dearly  drawn  between  two  classes  of  cases  where 

oeeding  the  ■' 

whole  value  of  this  may  occur.     "Where  difierent  persons,"  said  Mellish, 

'  L.  J.  (a;),  "  insure  the  same  property  in  respect  of  their  different 
rights,  they  may  be  divided  into  two  classes.  It  may  be  that 
the  interest  of  the  two  between  them  makes  up  the  whole 
property,  as  in  the  case  of  a  tenant  for  life  and  remainder- 
man. Then  if  each  insures,  although  they  may  use  words 
apparently  insuring  the  whole  property,  yet  they  would 
recover  from  their  respective  insurance  companies  the  value 
of  their  own  interests,  and  of  course  these  values  added 
together  would  make  up  the  value  of  the  whole  property. 
Therefore  it  would  not  be  a  case  either  of  subrogation  or 
contribution,  because  the  loss  would  be  divided  between  the 
two  companies  in  proportion  to  the  interests  which  the 
respective  persons  assured  had  in  the  property.  But  there 
may  be  cases  where,  although  two  different  persons  insured 
in  respect  of  different  rights,  each  of  them  can  recover  the 
whole,  as  in  the  case  of  a  mortgagor  and  mortgagee.  But 
wherever  that  is  the  case  it  will  necessarily  follow  that  one  of 
these  two  has  a  remedy  over  against  the  other,  because  the 
same  property  cannot  in  value  belong  at  the  same  time  to  two 
different  persons.  Each  of  them  may  have  an  interest  which 
entitles  him  to  insure  for  the  full  value,  because  in  certain 
events — for  instance,  if  the  other  person  become  insolvent — 
it  may  be  he  would  lose  the  full  value  of  the  property,  and 
therefore  would  have  in  law  an  insurable  interest ;  but  yet  it 
must  be  that  if  each  recover  the  full  value  of  the  property 
from  their  respective  offices  with  whom  they  insure,  one  office 
must  have  a  remedy  against  the  other.  I  think,  whenever 
that  is  the  case,  the  company  which  has  insured  the  person 
who  has  the  remedy  over  succeeds  to  his  right  of  remedy 
over,  and  then  it  is  a  case  of  subrogation." 

(«)  North  British  &  Merc.  Ins.  Co.  v.  London  Liverpool  &  Globe  Ins.  Co. 
(1877),  6  Oh.  D.  at  p.  683. 
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1238.  The  case  fromwhicli  these  observations  are  taken  was  Sect.  1238, 
where  a  bailor  and  a  bailee  had  both  insured  a  large  quantity  Bailor  and 
of  grain — apparently  to  its  full  value — against  fire.  By  the 
custom  of  the  trade  the  bailees — a  firm  of  wharfingers — were 
responsible  to  theu"  customers,  the  merchants  to  whom  the 
grain  belonged,  for  the  safe  custody  of  all  goods  in  their 
granaries,  and  were  liable  to  make  good  loss  by  fire,  however 
occasioned.  A  fire  took  place  ;  both  sets  of  insurers  admitted 
their  liability  to  compensate  their  respective  assured :  the 
question  in  the  case  was  whether  the  loss  must  ultimately 
fall  upon  the  wharfingers'  or  the  merchants'  policies.  It  was 
held  that,  inasmuch  as,  apart  from  insurance,  the  wharfingers 
were  liable  to  the  merchants,  the  grantors  of  the  wharfingers' 
policies  were  solely  liable.  In  this  way,  the  principle  of  sub- 
rogation, although  it  may  not  affect  the  initial  liability 
of  several  sets  of  insurers,  to  pay  their  respective  assured 
amounts  which  in  the  aggregate  may  far  exceed  the  whole 
value  of  the  thing  insured,  does  prevent  them  from  being 
ultimately  liable  for  more  than  a  single  total  loss. 

In  the  same  way,  a  common  carrier  may  insure  goods  as  Insurance  by- 
well  as  the  merchant  to  whom  they  belong.  Here,  again,  the  value, 
ultimate  liability,  as  between  the  two  sets  of  underwriters, 
will  fall  on  the  underwriter  on  whose  assured  the  loss  would, 
apart  from  insurance,  have  fallen.  In  order  to  determine 
this  point,  the  contract  between  the  parties  will  necessarily  be 
considered  by  the  Court  {y).  If,  however,  such  contract 
contains  unusual  terms  affecting  the  insurer's  rights  of 
subrogation — for  example,  where  a  merchant  contracted  for 
the  carriage  of  his  goods  by  a  common  carrier,  but  with  a 
stipulation  that  the  carrier  was  only  to  be  liable  for  losses  by 
negligence,  a  policy  of  insurance  effected  by  the  merchant 
upon  such  goods  may  perhaps  be  avoided,  if  the  unusual 
terms,  by  which  the  insurer  may  be  deprived  of  his  remedy 
over  against  the  carrier,  are  not  disclosed  to  the  insurer  (s) . 

iy)  As  it  was  in  North  British,  (a)  See  Tate  v.  Hyslop  (1885),  15 

&o.    Co.    V.    London    Liverpool    &      Q.  B.  D.  368. 
Grlobe  Co.,  ubi  siipra. 
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Sect.  1239.  1239.  Prim&  facie,  no  doubt,  a  person  with  a  limited  interest 
Mortgagor  who  insures,  only  protects  his  own  interest.  Thus  a  mort- 
andmort-  gagee  only  protects  himself  to  the  extent  of  his  mortgage 
deht,  a  carrier  or  other  bailee  only  covers  his  liability  to  his 
bailor,  a  lessor  only  covers  his  reversionary  interest.  It  is 
clear,  however,  that  insurances  may  be  legitimately  effected 
for  the  benefit  of  others  than  the  party  insuring.  For 
instance,  an  insurance  by  a  mortgagee  may  be  made  at  the 
expense  of,  and  may  be  intended  for  the  benefit  of,  the  mort- 
gagor. It  is  not  uncommon  to  find  a  stipulation  in  a  contract 
of  carriage  that  the  earner  shall  have  the  benefit  of  the  owner's 
insurance,  and  the  insurance  may  legitimately  be  made  in 
accordance  with  such  contract  {a) .  In  such  cases  the  purpose 
for  which  the  insurance  was  effected  may  control  the  under- 
writer's rights  of  subrogation. 

Assured  rru«t       1240.  An  assured  who  has  sustained  a  loss  in  respect  of 
insurer's  which  he  has  a  claim  against  some  third  party,  if  he  intends 

st^rofration  ^°  make  a  claim  upon  his  policy,  must  take  care  not  to  come 
to  any  arrangement  with  such  third  party  which  may  pre- 
judice the  insurer's  rights  of  subrogation.  If  he  effectually 
renounce  any  rights  or  remedies  which  he  may  have,  he  will 
be  bound  to  give  credit  to  his  insurers  for  the  va;lue  of  such 
rights  or  remedies.  The  insurers  will  be  entitled  to  say  to 
him :  "If  you  had  not  made  that  settlement,  we  should  have 
been  subrogated  to  your  rights,  which  you  would  have  handed 
over  to  us  intact;  and  we  should  have  got,  and  have  been 
entitled  to  get,  the  whole  of  the  benefit  under  them,  or  claim 
from  you  the  whole  of  the  benefit  you  received.  If  you  have 
not  received  the  benefit,  but  have  given  it  up,  that  does  not 
alter  the  quantum  of  your  claim,  which  was  really  our  claim ; 
and  therefore  you  are  under  an  obligation,  however  it  is  to 
be  expressed  in  point  of  law,  to  make  that  good  to  us  "  {b) . 

[a)  A  number  of  cases  of  a  similar  (A)   Per  Collins,   J.,   in  West  of 

nature  are  considered  in  Joyce,  Ins.  England   Fire   Ins.   Co.   v.   Isaacs, 

vol.  iv.  s.  3649  et  seq.    See  also  1  [1896]   2   Q.   B.   377  ;   affirmed   in 

Parsons,  Ins.  229,  n.  (i).  C.  A.,  [1897]  1  Q.  B.  226.     See  also 
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Effect  was  given  to  this  contention  on  the  part  of  the  insurer   Sect.  1240. 

in  the  case  from  which  the   above  passage  is   cited;  and 

insurers  who  had  paid  a  loss  were  allowed  to  recover  from 

the  assured  for  the  value  of  the  rights  which  the  latter  had 

surrendered. 

There  seems  no  reason,  however,  why  an  assured  should  Assured  may 

_  _  give  a  condi- 

not  give  the  third  party  a  release  subject  to  the  insurer's  tional  release. 

rights  of  subrogation  (c).     A  release  to  a  third  party  by  an 

assured  who  has  already,  to  the  knowledge  of  the  third  party, 

received  payment  from  his  insurers,  will  be  deemed  to  be  in 

fraud  of  the  insurer's  rights,  and  consequently  void  {d). 

Phoenix  Ass.  Co.  v.  Spooner,  [1905]  (c)  Joyce,  Ins.  vol.  iv.  o.  3542. 

2   K.  B.  753.     In  America  cf.  The  (d)  Joyce,  vol.  iv.  s.   3544,  citing 

St.    Johns   (1900),    101    Fed.   R.    at  Monmouth  County  Fire  Ins.  Co.  v. 

p.  472,  and  cases  there  cited.  Hutchinson,  21  N.  J.  Eq.  107. 
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tice relating 
thereto. 


SETTLEMENT  OF  LOSSES. 

SECT. 

Former  Practice  as  to  Settlement  of  Losses    1241 

EfPeot  of  Adjustment    1242—1244 

Subsecluent  Recovery  of  Thing  Insured 1245 

Recovery  back  of  Losses  improperly  Paid 1246 

1241.  When  the  amount  of  indemnity  which  the  assured 
is  entitled  to  receive,  and  the  proportion  of  such  amount 
which  each  underwriter  is  liable  to  pay  on  the  sum  by  him 
subscribed,  has  been  settled  and  ascertained,  an  indorsement 
is  made  on  the  policy,  generally  in  the  following,  or  some 

similar  form  : — "  Adjusted  the  loss  on  this  policy  at /. 

per  cent."  (a).  The  policy  thus  indorsed  is  then  taken  round 
by  the  broker  to  the  different  underwriters,  who  respectively 
affix  their  initials  to  the  memorandum,  and  very  frequently, 
at  the  same  time,  strike  a  pen  through  their  subscription  at 
the  foot  of  the  policy.  The  policy  thus  indorsed  is  said  to 
be  adjusted :  the  loss,  however,  is  not  then  paid ;  but,  by  the 
general  usage  of  the  trade,  is  understood  to  be  payable  at  a 


(a)  The  practice  described  here 
and  in  the  passage  -which  follows 
is  now  obsolete.  The  modern  prac- 
tice has  been  already  described  and 
considered  in  its  proper  place  (see 
Part  I,  Chap.  VI.).  A  loss  is  now 
usually  said  to  be  "settled";  a 
policy  is  not  said  to  be  "  adjusted  "  ; 
there  is  no  such  thing  as  "  striking- 
off  "  ;  and  the  arrangements  as  to 
credit  are  quite  different.  Inasmuch, 
however,  as  all  the  cases  to  be  pre- 


sently referred  to  were  decided  when 
the  practice  here  described  was  iu 
vogue,  it  has  been  found  necesKary 
to  retain  this  passage,  so  as  to  ex- 
plain to  the  reader  what  the  old 
practice  was,  and  to  enable  him  to 
understand  the  language  used  in  the 
older  reports.  The  change  in  prac- 
tice does  not  appear  to  entail  any 
change  in  the  principles  supported 
in  our  text. 
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month  or  six  weeks  from  that  date.      At  the  end  of  that  Sect.  1841. 

period  the  amount  is  entered  to  the  debit  of  the  underwriter 

in  the  broker's  books,  a  pen  is  drawn  through  his  iaitials 

affixed  to  the  memorandum  of  adjustment,  and  the  loss  is 

then  said  to  be  struck  off,  or  settled  in  account.     As  between 

the  broker  and  underwriter,  it  is  frequently  the  case  that  no 

money  even  then  passes,  but  the  amount  is  merely  carried  to 

the  creditor  and  debtor  side  of  their  mutual  accounts,  the 

general  balance  of  which  is  made  up  at  the  end  of  every 

current  year ;  and  the  excess  of  all  the  losses  over  the  sums 

due  for  premiums,  or  vice  versd,  is  either  then  paid  or  is 

suffered  to  run  on  as  an  item  in  the  next  year's  account. 

As  between,  broker  and  underwriter,  directly  the  amount  Effect  of  an 
of  the  loss  is  entered  to  the  debit  of  the  latter  in  the  broker's  un'^erXe'old 
books,  and  his  initials  struck  off  the  memorandum  of  adjust-  practice. 
ment,  the  account  is  finally  settled,  as  far  as  regards  the 
particular  policy  so  adjusted.  As  between  underwriter  and 
assured,  however,  such  adjustment,  even  where  both  the 
subscription  of  the  underwriter  to  the  policy,  and  also  his 
initials  affixed  to  the  memorandum  of  adjustment,  have  been 
struck  out,  is  no  bar  to  an  action  by  the  assured  on  the  policy, 
unless  there  be  satisfactory  evidence  of  express  or  implied 
consent  on  his  part  to  be  bound  by  the  adjustment,  as  con- 
clusive of  his  claims  under  the  policy.  Even  then  the  mere 
erasure  of  the  defendant's  subscription  (as  distinct  from  his 
initials  affixed  to  the  memorandum  of  adjustment)  is  no 
proof  of  payment,  but  only  of  settlement  on  account ;  the 
general  practice  being,  as  we  have  just  seen,  to  strike  out  the 
signature  to  the  policy,  without  any  money  passing  at  the 
time,  on  the  faith  of  a  future  settlement  at  the  month's 
end  [b). 

1242.  It  was  formerly  a  litigated  question  to  what  extent  Effect  of 
an  adjustment  thus  indorsed  on  the  policy  operated  as  an  an  admisSon  * 
admission  of  the  underwriter's  liability:  it  may  now,  however,  ^^riter's^" 
be  taken,  as  the  fair  result  of  the  authorities,  that  an  adjust-  liability. 

(J)  Adams  v.  Sauuders  (1829),  4  0.  &  P.  25  ;  M.  &  Malk.  373. 
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Sect.  1842.  ment  is  nothing  more  than  a  promise  to  pay,  which  is  only 
binding  when  founded  on  the  consideration  of  previous  liabi- 
lity, and,  that  although  primd  facie  it  imports  consideration, 
yet  an  underwriter  who  has  merely  put  his  initials  to  it,  but 
not  paid  the  loss,  may  avail  himself,  at  the  trial,  of  any 
defence  tending  to  show  that  he  was  never  liable  under  the 
policy,  and  this,  although  he  may  have  been  aware  of  all  the 
facts  constituting  such  defence  at  the  time  of  signing  the 
adjustment. 

Adjustment         jjj  ^j^g  earliest  reported  case  on  the  subject,  the  indorsement 

with  a  pro-  _  '^  _  .  . 

miee  to  pay.     on  the  policy  being,  "  Adjusted  the  loss  on  this  policy  at  98/. 

per  cent.,  which  I  agree  to  pay  one  month  after  date,"  Lee, 
C.  J.,  was  of  opinion  that  an  adjustment  in  this  form  was  to 
be  considered  as  a  note  of  hand,  and  that  plaintiff  need  not 
enter  into  proof  of  loss  (c) . 
Effect  of  Lord  Kenyon,  in  all  the  cases  of  the  kind  that  came  before 

an  admission,  bim  at  Nisi  Prius,  uniformly  ruled  that  an  adjustment  was 
not  conclusive  where  it  could  be  shown  to  have  been  made 
under  any  misconception  of  the  law  or  the  fact  (d). 

Lord  EUenborough  carried  out  to  the  full,  if,  indeed,  he 
did  not  extend,  the  same  doctrine.  Thus,  in  the  first  case  of 
the  kind  which  came  before  him,  he  allowed  the  defendants, 
notwithstanding  the  adjustment,  to  go  into  proof  of  a 
deviation  in  the  course  of  the  voyage,  which  being  estab- 
lished, he  nonsuited  the  plaintiff  (<?).  In  the  next  case, 
his  Lordship  allowed  proof  to  be  gone  into  of  concealment 
at  the  time  of  effecting  the  policy,  although  it  appeared 
that  just  before  putting  his  initials  to  the  adjustment, 
the  defendant  had  read  letters  from  the  captain  giving 
a  full  account  of  all  the  circumstances  of  the  loss  (/) ;  in 
charging  the  jury  on  this  occasion,  the  Chief  Justice  drew  a 

(c)  Hog  V.  Gouldney  (1746),  1  Park,  Ins.  267;  and  also  Peake, 
Beawes,  460,  6th  ed. ;  1  Park,  Ins.  Add.  Gas.  37  ;  Christian  v.  Coombe 
266  ;  2  Marshall,  Ins.  642 ;  Hewit  v.       (1794),  2  Esp.  489. 

Flexney  (1746),  Beawes,  468,  6th  ed.  (e)  Sheriff  v.  Potts  (1803),  6  Esp. 

(d)  Rogers    ■«.   Maylor    (1790),    1       96. 

Park,   Ins.    267;    2  Marshall,  Ins.  (/)  Herbert  v.  Champion  (1807), 

644 ;  De  Garron  1).  Galbraith  (1795),        1  Camp.  133. 
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broad  distinotion  between  cases  wliere,  upon  a  dispute,  the   Sect.  1242. 

money  is  paid  and  those  in  which  there  is  only  a  promise  to 

pay  ;  "  if  the  money  has  been  paid,  it  cannot  be  recovered 

back  without  proof  of  fraud ;  but  a  promise  to  pay  will  not 

in  general  be  binding  unless  founded  on  a  previous  liability. 

What  is  an  adjustment  ?     An  admission,  on  the  supposition 

of   the  truth  of  certain  facts   stated,  that  the  assured  are 

entitled  to  recover  on  the  policy.    An  underwriter  must  make 

a  strong  case  after  admitting  his  liability  ;  but,  until  he  has 

paid  the  money,  he  is  at  liberty  to  avail  himself  of  any  defence 

which  the  facts  or  the  law  of  the  case  will  furnish  "  {g). 

1243.  In  the  next  case  Lord  Ellenborough  established  Where 
the  position  that  an  adjustment  is  not  binding  on  the  under-  ^no^Mit'oT 
writer,  although  at  the  time  of  signing  it  he  had  full  means  ^^^  **°''- 
of  rendering  himself  acquainted  with  the  history  of  the 
voyage,  and  the  manner  of  the  loss,  if  his  attention  was  not 
then  peculiarly  drawn  to  circumstances  he  afterwards  learns, 
by  which  the  underwriters  are  discharged.  The  facts  of  the 
case  were  shortly  as  follows :  Before  signing  the  adjustment, 
the  defendant  had  read  a  statement,  which  was  posted  up  at 
Lloyd's,  to  the  effect  that  the  ship  had  chased  everything  she 
saw,  and  been  subsequently  captured,  owing  to  the  cowardice 
of  the  captain.  In  reference  to  this  statement,  the  defendant 
remarked,  on  signing  the  adjustment,  that,  as  the  captain  was 
killed,  it  was  not  Kkely  the  ship  was  lost  by  his  cowardice. 
Lord  Ellenborough,  notwithstanding  the  adjustment,  allowed 
the  defendant  at  the  trial  to  go  into  evidence  of  deviation  by 
cruising,  which,  being  proved,  he  had  a  verdict  (A).  His 
Lordship  on  this  occasion  told  the  jury  that  the  adjustment 
could  not  be  binding  on  the  defendant,  unless  the  whole  cir- 
cumstances of  the  case  "  were  all  blazoned  to  him  as  they 
really  were,"  and  he  desired  them  to  consider  whether  or  not 
at  the  time  of  the  adjustment  his  attention  was  drawn  only  to 
the  manner  in  which  the  ship  was  captured,  and  was  not 

{g)  1  Camp.  136. 

{h)  Shepherd  v.  Ohewter  (1808),  1  Camp.  274. 
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proof. 


Sect.  1243.  roused  to  the  previous  deviation,  witli  which  he  afterwards 
became  acquainted  {i). 

Lord  Oamphell,  in  a  very  able  note  to  this  case,  intimates 
that,  even  had  the  previous  deviation  been  brought  fully 
before  the  defendant's  notice,  or,  in  the  emphatic  language  of 
Lord  Ellenborough,  "  blazoned  to  him  as  it  really  was,"  the 
adjustment  would  still  not  have  precluded  him  from  availing 
himself  of  the  deviation  as  a  defence  to  the  action :  the  ground 
of  his  opinion  being  the  principle  laid  down  by  Lord  Ellen- 
borough  in  Herbert  v.  Champion,  that  the  underwriter,  at  any 
time  before  paying  the  loss,  may  take  advantage  of  whatever 
grounds  of  defence  his  case  offers,  although  he  was  actually 
aware  of  them  when  he  signed  the  adjustment.  Reasoning 
also  from  general  principles  of  law,  he  remarks  that,  although 
an  adjustment  vaay  prima  facie  import  consideration,  yet  it  is 
not  easy  to  imagine  how  the  defendant  should  in  any  case 
be  debarred  from  showing  that  in  fact  it  was  entirely  without 
consideration,  or  how  greater  efficacy  can  be  given  to  it  than 
merely  to  transfer  the  burthen  of  proof  from  the  assured  to 
the  underwriter  (k). 

In  a  more  recent  case  on  the  subject  the  following  is  the 
view  expressed  as  to  the  effect  of  an  adjustment : — "  An 
adjustment  has  not  the  effect  of  determining  absolutely  the 
amount  due,  so  as  to  dispense  with  the  intervention  of  a  jury ; 
it  is  an  instrument,  or  means,  by  which  a  jury  may  be  led  to 
the  conclusion  that  the  amount  adjusted  is  the  real  amount 
of  unKquidated  damages,  for  which  they  are  to  give  their 
verdict.  It  is  only  a  means  for  enabling  the  jury  to  fix  the 
amount  for  which  the  plaintiff  sues  in  the  shape  of  unliqui- 
dated damages,  and  not  an  amount  binding  upon  the  parties 
in  all  events"  (l). 


Effect  of 
adjustment 


1244.  If,   indeed,   the    underwriter,   besides    signing    the 


(j)  Shepherd  v.  Chewier  (1808),  1 
Camp.  275. 

(k)  1  Camp.  275,  n.  See  also  2 
Selw.  N.  P.  922, 13th  ed.  Suuh  seems 
to  have  been  admitted  to  be  the  law 


in  the  two  subsequent  oases  of  Steel 
V.  Lacy  (1810),  3  Taunt.  285  ;  Reyner 
V.  HaU  (1813),  4  Taunt.  725. 

(I)   Luokie  v.  Bushby  (1863),  13 
0.  B.  864  ;  22  L.  J.  C,  P.  220. 
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ad]'ustment,  has  actually  paid  the  loss  with  full  knowledge  of  Sect.  1S44. 
all  the  circumstances,  though  ia  ignorance  of  the  law,  he  is  followed  by 
precluded  from  afterwards  contesting  his  liahility.  Thus, 
where  an  underwriter  who  had  paid  a  total  loss  claimed  to 
recover  it  hack  on  the  ground  that  a  material  letter  had  not 
heen  disclosed  to  him  before  effecting  the  policy,  but  it 
appeared  at  the  trial  that,  before  signing  the  adjustment  and 
paying  the  loss,  all  the  papers  had  been  laid  before  him,  and, 
amongst  the  rest,  the  letter  in  question :  the  Court  held  that 
the  money  paid  could  not  he  recovered  back,  because  it  had 
been  paid  with  full  knowledge  of  all  the  circumstances  («). 
So,  where  a  policy  had  been  adjusted  for  a  return  of  premium, 
and  the  sum  due  in  respect  of  such  return  had  been  actually 
paid,  under  full  knowledge  of  all  the  circumstances,  it  was 
held  that  the  assured  could  not  again  resort  to  the  under- 
writer on  the  policy  (w).  But  where  such  return  has  been  Mistake  of 
paid  under  a  mistake  bf  fact  the  case  is  different ;  thus,  where 
a  policy  on  a  ship  "  warranted  free  of  capture  iu  port,"  was 
adjusted  for  a  return  of  premium,  and  the  premium  was 
actually  paid  back  on  receipt  of  a  letter  stating  the  capture  to 
have  taken  place  in  the  port  of  discharge,  but  it  afterwards 
turned  out  that  this  was  a  mistake,  and  that  the  capture  had 
not  taken  place  in  the  port  of  discharge  within  the  meaning 
of  the  warranty :  the  Court  held  that  the  assured  was  not 
precluded  by  the  adjustment  or  repayment  of  the  premium 
from  recovering  on  the  policy,  though  the  underwriter's 
initials  had  been  struck  off  from  the  indorsement,  and  his 
subscription  from  the  face  of  the  policy,  for  this  must  be 

(ot)    Bilbie    o.   Lumley   (1802),   2  Townaend  v.  Crowdy  (1860),  8  0.  B. 

East   469.     Arnould  cited  this  case  N.  S.  477  ;  per  Lord  Blackburn  in 

as  deciding  that  money  could  not  be  Brownlie  v.  Campbell  (1880),  5  App. 

recovered  back  if  paid  with   ' '  full  Cas.  925,  952  ;  and  other  authorities 

means  of  knowledge "  of  the  oircum-  cited   in   the  notes    to    Marriot  t). 

stances.     So  wide  a  proposition,  even  Hampton,    1   Sm.    L.   C.    11th   ed. 

if  the  Court  intended  to  lay  it  down,  pp.  437—440. 

cannot  now  be  maintained  :  see  Kelly  («)  May  v.  Christie  (1815),  Holt, 

V.   Solari   (1841),   9   M.  &  W.  54  :  N.  P.  67. 
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subsequent 
recovery  of 
thing 
insured. 


Recovery 
back  of  losses 
improperly 
paid. 


regarded  as  the  case  of  an  instrument  destroyed  by  mis- 
take (o). 

1245.  As  we  have  seen,  if  a  total  loss  have  been  adjusted 
and  actually  paid,  the  subsequent  recovery  of  the  thing 
insured  undamaged,  and  only  charged  with  a  trifling  sum  as 
the  expenses  of  its  recovery,  will  not  entitle  the  underwriter 
to  recover  back  the  money  so  paid  ;  for  the  loss  was  total  at 
the  time  of  the  adjustment,  and  the  money  was  paid  under 
no  misapprehension  of  the  state  of  the  facts  as  they  then 
existed  {p).  In  such  case,  however,  the  underwriter,  even 
without  abandonment,  will  be  entitled  to  the  salvage,  after 
deducting  the  expenses  of  its  recovery  (q) ;  unless,  indeed,  he 
have  waived  his  right' thereto,  as, by  declining  an  offer  to 
abandon  and  inducing  the  assured  to  take  less  than  a  total 
loss,  on  condition  of  his  (the  underwriter)  renouncing  all 
benefit  of  future  salvage  (r). 

If  the  underwriter  have  adjusted  and  paid  a  certain  per- 
centage on  his  subscription,  on  account,  at  a  time  when  the 
circumstances  of  the  case,  being  one  of  capture  and  confisca- 
tion of  goods,  were  such  as  to  amount  to  a  constructive  total 
loss,  had  notice  of  abandonment  been  given,  but  in  the 
absence  of  such  notice  were  held  to  amount  "to  a  partial  loss 
only,  he  will  not  be  allowed  to  recover  back  any  part  of  the 
money  so  paid,  because,  ultimately,  part  of  the  proceeds  of 
the  property  are  restored  to  the  assured,  under  such  circum- 
stances of  increased  value,  that  the  amount  so  received,  added 
to  the  money  paid  by  the  underwriter  on  the  adjustment, 
together  exceeds  the  whole  amount  of  the  insurance  (s). 

1246.  If,  after  a  loss  has  been  paid,  the  underwriter  dis- 
covers that  there  was  fraud,  or  misrepresentation,  or  conoeal- 


(o)  Eeyner  v.  Hall  (1813),  4  Taunt. 
726.  A  fortiori  this  would  be  no 
■where  only  the  initials  were  struck 
off  the  adjustment,  and  the  subscrip- 
tion left  on  the  face  of  the  policy. 
See  S.  C. 

{p)  Da  Costa  v.  Firth  (1766),  i 
Burr.  1966.     See  ante,  §  1214. 


(?)  Da  Costa  v.  Firth,  supra. 

(r)  Blaauwpot  v.  Da  Costa  (1758), 
1  Eden,  130  ;  Brooks  u.  M'Donnell 
(1835),  1  Young  &  Coll.  500. 

(«)  Tunno  v.  Edwards  (1810),  12 
East,  488  ;  Goldsmid  v.  Gillies  (1813), 
4  Taunt.  803. 
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ment,  in  the  original  contract,  or  that  there  were  othfr  cir-  Sect.  1S46. 
cumstances  attending  the  loss,  which,  if  known  at  the  time 
the  loss  was  claimed,  would  have  justified  his  resisting  the 
demand,  he  may  maintain  an  action  for  money  had  and 
received  against  the  assured,  or  the  broker  who  has  effected 
the  policy,  to  recover  back  the  sum  so  paid.  The  action  in 
such  case  cannot  be  sustained  against  the  broker  if  the  latter 
have  actually  paid  over  the  loss  to  the  assured,  on  the  prin- 
ciple that  one  man  is  not  to  be  a  loser  by  the  mistake  of 
another.  In  such  case  the  action  should  be  brought  against 
the  assured  himself.  If,  however,  the  broker  has  merely 
passed  the  loss  in  account  with  his  principal,  but  not  actually 
paid  it  over  to  him,  this  will  be  no  answer  to  the  action 
brought  by  the  underwriter  for  its  recovery  {t),  unless  mean- 
while these  parties  have  been  led  by  the  insurer  to  alter  their 
legal  position,  as,  e.g.,  if  there  have  been  subsequently  such 
settlements  in  account  as  are  tantamount  to  payment  («). 

Payments  made  with  full  knowledge  of  all  the  facts  cannot, 
as  we  have  seen,  be  recovered  back  [x),  nor  can  they  if  mis- 
takenly made  under  compulsion  of  legal  process  (y) ;  unless, 
indeed,  there  have  been  such  fraud  as,  when  afterwards  dis- 
covered, enables  the  insurer  to  vacate  the  judgment  or  set 
aside  the  process  of  the  Court  (s). 

If,  after  payment  of  a  total  loss,  the  salvage  or  the  pro-  Recovery  of 
ceeds  of  its  sale  be  withheld  from  the  underwriter,  he  may  -withheld, 
bring  an  action  for  money  had  and  received  against  the 
assured  {a) ;  and  will  recover  in  such  action  unless  he  have 
done  any  act  at  the  time  of  settling  the  loss  (as  by  paying 
less  than  the  whole  amount  of  insurance  in  full  of  all 
demands),  whereby  he  waives  his  claim  to  salvage  {b). 

[i)   BuUer  v.   Harrison  (1777),   2  T.  R.   269  ;    2  Sm.  L.  C.  Uth  ed. 

Cowp.  565  ;  and  see  the  principle  of  421 ;  overruling  Moses  v.  Maofarlane 

law  well  developed  in  the  case  of  (1760),  2  Burr.  1005,  and  Livesay  v. 

Cox  ■•/.  Prentice  (1815),  3  M.   &  S.  Eider  (1797),  cited  7  T.  R.  269. 
344.  (z)  See  2  Marshall,  Ins.  741. 

(m)   Holland  v.  Russell  (1861),  1  (a)   Roux   -v.    Salvador   (1836),   3    ' 

B.  &  S.  424 ;  4  ibid.  14.  Bing.  N.  C.  288. 

(x)  Ante,  §  1244..  (*)  Brooks  v.  M'Donnell  (1835),  1 

(2/)  Harriot  v.  Hampton  (1797),  7  Y.  &  Coll.  520. 
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Return  of  Premium —  sect. 

Where  Risk  never  commenced    1247 — 1252 

Where  Contract  avoided  by  Illegality  or  Fraud 1253 — 1256 

For  want  of  Interest,  Short  Interest,  Over- Insurance   1257 — 1262 

Under  Express  Stipulation 1263—1267 

Paying  Premium  into  Court  . . , , , 1268 


Return  of 
premium. 


Where  the 
risk  has  not 
been  begun, 
the  premium 
is  returned. 


1247.  Money  received  upon  a  consideration  which,  from  any 
cause,  except  the  fraud  of  the  party  paying  it,  happens  wholly 
to  fail,  is,  thereupon,  money  held  to  the  use  of  him  that  paid 
it.  The  premium  in  marine  insurance  is  a  sum  of  money 
paid  by  the  assured  to  the  underwriter  in  consideration  of  his 
taking  upon  himself  the  risk  of  a  sea  venture. 

Risk,  therefore,  assumed  hy  the  underwriter  on  the  one 
side,  and  the  premium  paid  by  the  assured  as  the  price  of  that 
risk  on  the  other,  are  "  correlatives,  whose  mutual  operation 
constitutes  the  essence  of  the  contract  of  insurance  "  (a). 

Hence,  as  Lord  Mansfield  expresses  it,  "There  are  two 
general  rules  established  applicable  to  this  question :  the  first 
is  that  where  the  risk  has  not  been  begun,  whether  this  be 
owing  to  the  fault,  pleasure,  or  will,  of  the  assured,  or  any 
other  cause,  the  premium  shall  be  returned,  because  a  policy 
of  insurance  is  a  contract  of  indemnity ;  the  underwriter 
receives  a  premium  for  running  the  risk  of  indemnifying  the 
assured,  and,  to  whatever  cause  it  may  be  owing,  if  he  do  not 
in  fact  run  the  risk,  the  consideration  for  which  the  premium 


(a)  2  Marshall,  Ins.  648. 
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was  put  into  Ms  hands,  fails,  and  therefore  he  ought  to  return   Sect.  1347. 
it"{b). 

Another  rule  is,  that  if  an  entire  risk  has  once  commenced,  But  where  an 
there  shall  be  no  apportionment  or  return  of  premium  after-  onoe  com- 
wards ;  for  though  the  premium  is  estimated  and  the  risk  fenced,  no 
depends  on  the  nature  and  length  of  the  voyage,  yet,  if  it  a-We  return  of 
was  commenced,  though  it  be  only  for  twenty-four  hours  or  be  made, 
less,  the  risk  is  run ;  the  contract  is  for  the  entire  risk,  and  no 
part  of  the  consideration  shall  be  returned  (c). 

In  the  application,  however,  of  these  principles,  much 
nicety  of  discrimination  has  been  shown  by  the  English 
Courts,  especiajly  in  determining  whether,  in  the  particular 
case,  there  has  been  an  inception  of  an  entire  risk  under  the 
policy,  or  whether  the  risk  insured,  and  consequently  the 
premium,  is  apportionable. 

1247a.  The  provisions  of  the  Marine  Insurance  Act  with  Provisions  of 
regard  to  return  of  premium  are  contained  in  sects.  82,  83  ^^^ot  as  to 
and  84,  of  which  the  following  is  the  text :—  prlmhim. 

Sect.  82.  Where  the  premium,  or  a  proportionate  part  Enforoement 
thereof  is,  by  this  Act,  declared  to  be  returnable, —  °*  return. 

(a)  If  already  paid,  it  may  be  recovered  by  the  assured 

from  the  insurer  (d)  ;  and 

(b)  If  unpaid,  it  may  be  retained  by  the  assured  or  his 

agent. 
Sect.  83.  Where  the  policy  contains  a  stipulation  for  Return  by 
the   return   of    the    premium,    or  a  proportionate   part  agreement, 
thereof,  on  the  happening  of  a  certain  event,  and  that 
event   happens,  the   premium,   or,  as  the  case  may  be, 
the  proportionate  part  thereof,  is  thereupon  returnable  to 
the  assured  (e). 

lb)  Per  Lord  Mansfield  in  Tyrie  v.  §  101.   Nevertheless,  as  is  also  stated 

Fletcher  (1777),  Cowp.  666.  in  that  section,  the  insurer  is  directly 

(c)  Per  Lord  Mansfield,  Cowp.  responsible  to  the  assured  for  sums 
ggg  payable  in  respect  of  returnable  pre- 

(d)  In  general  it  is  the  broker,  not  mium.  Return  premiums  are  in 
the  assured,  who  is  responsible  to  practice  included  in  the  assured' s 
the  underwriter  for  the  premium  ;  see  claims  for  losses. 

Mar.  Ins.  Act,  s.  53  (1),  ante,  Vol.  I.,  («)  See  infra,  §§  1263—1267. 
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Sect.  1247a.  Sect.  84. — (1)  Where  the  consideration  for  the  payment 

Return  for  ^^  *^®  premium  totally  fails,  and  there  has  been  no  fraud 

failiire  of  or  illegality  on  the  part  of  the  assured  or  his  agents,  the 

premium  is  thereupon  returnable  to  the  assured. 

(2)  Where  the  consideration  for  the  payment  of  the 
premium  is  apportionable  and  there  is  a  total  failure  of 
any  apportionable  part  of  the  consideration,  a  propor- 
tionate part  of  the  premium  is,  under  the  like  conditions, 
thereupon  returnable  to  the  assured. 

(3)  In  particular — 

(a)  Where  the  policy  is  void,  or  is  avoided  by  the 
insurer  as  from  the  commencement  of  the  risk, 
the  premium  is  returnable,  provided  that  there 
has  been  no  fraud  or  illegality  on  the  part  of 
the  assured  ;  but  if  the  risk  is  not  apportionable, 
and  has  once  attached,  the  premium  is  not 
returnable  : 

(b)  Where  the  subject-matter  insured,  or  part  thereof, 
has  never  been  imperilled,  the  premiuai,  or,  as 
the  case  may  be,  a  proportionate  part  thereof,  is 
returnable : 

Provided  that  where  the  subject-matter  has 
been  insured  "  lost  or  not  lost  "  and  has  arrived 
in  safety  at  the  time  when  the  contract  is  con- 
cluded, the  premium  is  not  returnable  unless,  at 
such  time,  the  insurer  knew  of  the  safe  arrival : 

(c)  Where  the  assured  has  no  insurable  interest 
throughout  the  currency  of  the  risk,  the  premium 
is  returnable,  provided  that  this  rule  does  not 
apply  to  a  policy  effected  by  way  of  gaming  or 
wagering  (/): 

(d)  Where  the  assured  has  a  defeasible  interest  which 
is  terminated  during  the  currency  of  the  risk, 
the  premium  is  not  returnable  : 

(e)  Where  the  assured  has  over-insured  under  an 
unvalued  policy,  a  proportionate  part  of  the 
premium  is  returnable : 

(f)  Subject  to  the  foregoing  provisions,  where  the 
assured  has  over-insured  by  double  insurance,  a 

(/)    For  what  are    gaming    and      Mar.    Ins.   Act,   s.   4,   ante,    §   313 
■wagering  contracts  of  insurance,  see       ei  seq. 
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proportionate  part  of  the  several  premiums  is  Sect.l247a. 
returnable : 

Provided  that,  if  the  policies  are  effected  at 
different  times,  and  any  earlier  policy  has  at 
any  time  borne  the  entire  risk,  or  if  a  claim  has 
been  paid  on  the  policy  in  respect  of  the  full 
sum  insured  thereby,  no  premium  is  returnable 
in  respect  of  that  policy,  and  when  the  double 
insurance  is  effected  knowingly  by  the  assured 
no  premium  is  returnable. 

1248.  As  is  implied  in  sect.  84  of  the  Marine  Insurance  Return  of 
Act,  where  the  risk  has  never  had  an  inception,  whatever  P^'^™'? 

'  '^         '  where  risk 

may  have  been  the  cause,  even  the  neglect  or  fault  of  the  has  never 
assured  himself,  provided  there  has  been  no  fraud  or  ille- 
gality on  his  part  or  that  of  his  agents,  the  premium  shall  be 
returned  (g).     The   general  law  maritime  agrees  with   our 
own  on  this  point,  and  is  based  on  the  same  principles  (h). 

The  mere  fact,  however,  that  the  risk  has  terminated  before  Termination 
the  making  of  the  policy,  is  no  ground  for  return  of  premium,      ^?  before 
asthe  proviso  to  sect.  84,sub-s.  (3)  (b)  shows,  even  though,  accord-  policy  is  no 

g;round  for 

ing  to  the  state  of  facts  subsequently  proved  to  have  been  in  return, 
existence,  there  have  been  since  the  making  of  the  policy  no 
actual  exposure  of  the  interest  assured  to  the  perils  insured 
against.  An  underwriter  who  had  insured  a  cargo  by  the 
"Alata,"  lost  or  not  lost,  from  Philadelphia  to  Eochfort, 
thinking  the  vessel  was  overdue,  reinsured  on  the  23rd 
December  with  the  plaintiff,  neither  of  them  knowing  at  the 
time  of  this  policy  being  effected  that  the  ship  had  safely 
arrived  on  14th  November  previous,  and  without  damage  to 
her  cargo.  Assuming  that  the  policy  had  never  attached,  the 
defendant  refused  to  pay  the  premium.  The  Court,  however, 
held  that  it  had  attached,  because  the  risk  properly  described 

(ff)  For  an  exception  to  this  prin-  C.  A. 
oiple  resulting  from  the  rules  of  a  (h)  See  2  Emerigon,  o.  xvi.  s.  1, 

mutual    insurance    association,    see  p.  186  ;  4  Boulay-Paty,  6  ;  1  Parsons, 

North  Eastern  100a  S.S.  Ins.  Assn.  505—617  ;  and,  for  the  French  la-w, 

V.  Red  "  S  "  Steamship  Co.  (1905-6),  Code  de  Com.  art.  319. 
10  Com.  Cas.  245  ;  12  Com.  Cas.  26, 
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Sect.  1248.  in  the  policy  had  commenced,  and  although  it  had  also 
terminated,  that  was  not  a  fact  at  all  relevant  to  the  question. 
For,  as  Bramwell,  L.  J.,  pointed  out,  the  fallacy  of  the 
argument  for  the  defendant  lay  in  this,  that  risk  was  assumed 
to  mean  chance  of  loss  during  the  voyage,  whereas  in  relation 
to  the  question  argued,  that  term  was  used  in  the  sense 
of  vdyage  commenced  with  necessary  conditions  to  make  the 
underwriters  liable  (i). 


Apportionable 
return  of 
premium. 


Stevenson  v. 
Snow. 


Lord  Mans- 
field's ex- 
planation of 
this  case. 


1249.  In  the  following  cases,  the  inquiry  has  been  whether 
the  policy  did  or  did  not  comprise  several  distinct  risks,  and 
the  object  has  been  to  apportion  the  return  of  premium,  with 
reference  to  such  of  those  risks  as  may  not  have  been  com- 
menced, in  accordance  with  the  principle  stated  in  sect.  84  (2) 
of  the  Marine  Insurance  Act. 

In  the  first  reported  case  of  the  kind,  a  ship  was  insured, 
"  lost  or  not  lost,  at  and  from  London  to  Halifax,  warranted 
to  depart  with  convoy  from  Portsmouth,  for  the  voyage." 
Before  the  ship  reached  Portsmouth,  the  convoy  was  gone. 
Notice  of  this  was  immediately  given  to  the  underwriters, 
who  were  requested  either  to  make  the  long  insurance,  or  to 
return  part  of  the  premium.  On  their  refusal  the  action  was 
brought,  to  recover  back  a  proportionable  part  of  the  premium 
for  the  voyage  from  Portsmouth  to  Halifax.  The  jury  at 
the  trial  having  found  that  it  was  usual  for  the  underwriters 
in  such  cases  to  retui-n  part  of  the  premium  (k),  though  the 
quantum  was  uncertain.  Lord  Mansfield  and  the  Court  of 
King's  Bench  held  that  the  assured  was  entitled  to  a  rateable 
return  of  premium  as  claimed  (l) . 

Lord  Mansfield,  in  refening  to  this  case  on  two  subse- 
quent occasions,  said  the  decision  depended  on  this,  "  that 


(i)  Bradford  v.  Symondson  (1881), 
7  Q.  B.  D.  469  ;  Natusoh  v.  Hende- 
werk  (1871),  il>id.  460,  in  notis.  So 
2  Phillips,  Ins.  b.  1826. 

{Ic)  Lord  Mansfield,  however,  ex- 
pressly said,  "  I  do  not  go  upon  the 


usage"  (p.  1240).  But  in  the  later 
oases,  which  are  here  referred  to,  he 
appears  to  have  attached  more  im- 
portance to  this  point. 

(I)    Stevenson  v.  Snow  (1761),  3 
Burr.  1237  ;  1  W.  Bl.  318. 
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there  was  a  contingency  specified  in  the  policy,  upon  the  Sect.  1249. 
not  happening  of  which  the  insurance  would  cease  "  (m) ; 
"  the  intention  of  the  parties,"  he  said,  "  the  nature  of  the 
contract,  and  the  consequences  of  it,  spoke  manifestly  two 
insurances,  and  a  division  hetween  them.  The  first  object  of 
the  insurance  was  from  London  to  Halifax ;  but  if  the  ship 
did  not  depart  from  Portsmouth  with  the  convoy  specified, 
then  there  was  to  be  no  contract  from  Portsmouth  to  Halifax. 
The  parties  then  have  said,  '  We  make  a  contract  from 
London  to  Halifax;  but  on  a  certain  contingency  it  shall 
only  be  a  contract  from  London  to  Portsmouth.'  That  con- 
tingency not  happening,  reduced  it,  in  fact,  to  a  contract  from 
London  to  Portsmouth  only.  The  whole  argument  turned  on 
that  distinction,  and  all  the  Judges,  in  delivering  their 
opinions,  lay  the  stress  upon  the  contract  comprising  two 
distinct  conditions,  and  considering  the  voyage  as  being,  in 
fact,  two  voyages"  (m).  His  Lordship  also  said,  that, 
although  the  alleged  usage  was  rejected  by  the  Court,  owing 
to  the  uncertainty  as  to  the  amount,  yet  it  was  considered  to 
show  the  general  sense  of  merchants,  as  to  the  propriety  of 
some  return  being  made  (o). 

In  the  next  case  of  the  same  kind  a  ship  insured  "  at  and  Meyer  v. 
from  Jamaica  to  Liverpool,  warranted  to  sail  on  or  before  the  *^ 
first  of  August,"  did  not  sail  till  the  1st  of  September,  so  that, 
by  this  breach  of  warranty,  the  policy  became  invalid.  The 
assured,  however,  contended  that  the  risk  was  divisible,  and 
had  attached  upon  the  ship  while  she  lay  in  port  at  Jamaica 
before  the  1st  of  August ;  he,  however,  gave  no  proof  of  an 
usage  of  trade  to  consider  such  risks  divisible,  or  to  make  a 
rateable  return  of  premium  for  the  risk  at  the  island.  Under 
these  cii'cumstances  the  Court  held  there  could  be  no  appor- 
tionment, and  Buller,  J.,  said,  "In  all  insurances  from 
Jamaica,  the  policy  runs  *  at  and  from,'  and  though  in  many 
instances  the  voyage  has  not  been  commenced,  yet  there  never 

(m)    In    Bermon    v.   Woodbridge  («)  In  Tyrie  v.  Fletcher  (1777),  2 

(1781),  2  Dougl.  789.  Cowp.  660. 

(o)  Ibid. 
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Sect.  1249.  -jyas  an  idea  of  any  part  of  the  premium  being  returned ;  and 
no  usage  to  do  so  has  been  found  by  the  jury  "  {p). 

1250.  In  a  subsequent  case  Buller,  J.,  rests  this  decision 
solely  on  the  ground  that  no  usage  was  found  (q),  and  it  is 
plain  that  on  no  other  basis  can  it  be  reconciled  with  the  two 
following  cases : — 

Gale  V.  A  ship,  insured  "  at  and  from  any  port  or  ports  in  Jamaica 

to  London,  following  and  commencing  from  her  first  arrival 
there,  warranted  to  sail  with  convoy  for  the  voyage  from  the 
place  of  rendezvous,"  did  not  sail  with  convoy  from  the 
rendezvous,  so  that  the  warranty  was  broken,  and  the  under- 
writers were  off  the  risk,  at  all  events  from  the  time  of  sailing. 
But  some  evidence  being  given  of  an  usage  in  such  cases  to 
apportion  the  premium,  the  jury  thought  that  one  half  per 
cent,  for  the  risk  in  port  at  Jamaica  should  be  retained,  and 
the  residue  for  the  risk  from  Jamaica  to  London  returned. 
Lord  Mansfield  was  of  the  same  opinion,  remarking,  that 
wherever  there  is  a  contingency  in  the  voyage,  the  risk  may 
be  divided,  and  that  the  reason  why,  in  such  oases,  there  are 
not  two  policies,  is  that  the  risk  "  at "  is  capable  of  exact  com- 
putation ()•). 

liongw.  Allen.  In  the  next  case,  goods  were  insured  "at  and  from  Jamaica 
to  London,  warranted  to  depart  with  convoy  for  the  voyage, 
and  to  sail  on  or  before  the  1st  of  August,  &c. "  ;  the  ship 
sailed  before  the  1st,  but  without  convoy ;  the  assured  brought 
his  action  for  a  proportionable  return  of  premium  in  respect 
of  the  voyage  from  Jamaica  to  London.  The  jury  found  for 
the  plaintiff,  and  also  found  specially  "  that  it  was  the  con- 
stant and  invariable  usage  in  insurances  at  and  from  Jamaica 
to  London,  warranted  to  depart  with  convoy,  or  to  sail  on  or 
before  a  certain  day,  to  return  the  premium,  deducting  half 

{p)   Meyer  v.  Gregson  (1784),  3  "  In  Meyer  v.  Gregson  no  usage  was 

Bougl.  402  ;    2  Park,  Ins.  796  ;   2  found." 

Marshall,  Ins.  666.  (r)  Gale  v.  Mdohell  (1786),  2  Mar- 

(})   In  Long  t>.   Allen  (1785),   4  shall,  Ins.  667 ;  2  Park,  Ins.  797. 
Dougl.   278;  2  Marshall,  Ins.  669. 
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per  cent.,  if  the  ship  sailed  without  convoy  or  after  the  day   Sect.  1350. 
prescribed." 

The  Court  determined  that  the  assured  was  entitled  to 
recover  according  to  the  usage  proved ;  and  with  reference  to 
distinct  risks  insured  by  one  policy,  Lord  Mansfield  said, 
"  My  opinion  has  been  to  divide  the  risks.  I  am  aware  that 
there  are  great  difficulties  in  the  way  of  apportionments,  and, 
therefore,  the  Court  has  always  leaned  against  them.  But 
where  an  express  usage  is  found  by  the  jury,  the  difficulty  is 
cured"  (s). 

1251.  If,  however,  upon  the  true  construction  of  the  policy  Where,  how- 
the  risk  be  entire  and  indivisible  ;  then,  if  it  has  once  com-  ial^tire^under 
menced — if,  for  instance,  the  ship  once  get  under  weigh  and  t^ie  policy, 

^  °  o  and  has  onoe 

sail  on  the  voyage  insured — the  premium  is  acquired,  though  commenced, 
she  may  return  the  next  instant  and  wholly  abandon  the  premium  can 
voyage  (0.  _  _  St^'r;"° 

So  where  the  insurance  is  "  at  and  from,"  and  the  risk  ?^°'''.  ^  *""® 

the  risk  may 

under  the  policy  entire,  there  can  be  no  return  of  premium,  have  lasted, 
though  the  ship  may  be  lost  while  at  the  port  waiting  to  take  Asm  policies 
in  a  cargo  (u).  from." 

A  ship  insured  "  at  and  from  "  a  port  sailed  on  her  voyage  ^"ses!;.  Pratt, 
and  was  lost.     It  appeared  that  though  she  was  not  sea-  ship  may  sail 
worthy  for  the  voyage  when  she  sailed,  she  was  yet  suffi-  a      ^      '"' 
ciently  seaworthy  for  lying  "  at "  the  port.     The  Court  held.  Woodman, 
that  as  the  insurance  was    "  at   and  from,"    the   risk   had 
commenced,  and  being  entire,  there  could  be  no  return  of 
premium  (x). 

Upon  the  same  principle  it  is  a  familiar  rule  that,  as  de-  No  return  of 
viation  does  not  avoid  the  policy  ab  initio,  but  only  discharges  eas^'of" '" 
the  underwriter  from  the  time  the  ship  leaves  the  course  of  deviation. 

(«)  Lon^  V.  Allen  (1785),  4  Dougl.  (t)  2  Marshall,  Ins.  669,  and  the 

276 ;  2  Park,  Ins.  797  ;  2  Marshall,  authorities   there  cited  ;    and  see  2 

Ins.   668.     BuUer,   J.,  also   entirely  Phillips,  Ins.  s.  1820. 

rests  the  case  on  the  ground  of  usage.  {»)  Moses  v.  Pratt  (1814),  4  Camp. 

See  also  S.  P.,  RothweH  v.  Coote  296. 

(1797),  1  B.  &P.  172  ;  and  2  Marshall,  {x)  Annen  o.  Woodman  (1810),  3 

Ins.  666,  n.  (a).  Taunt.  299. 
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When  the  risk 
is  to  be 
regarded  as 
entire. 


One  entire 
premium. 


Or  a  gross 
sum. 


Sect.  1251.  the  voyage,  the  assured  is  not  entitled  to  a  return  of  premium 
in  cases  of  deviation  (jy). 

The  only  diflSeulty,  then,  is  in  ascertaining  when  the  risk 
shall  be  regarded  as  entire  and  indivisible  ;  and  with  regard 
to  this  an  important  test  is  its  being  insured  for  one  entire 
premium. 

Where  the  policy  is  on  time,  and  the  insurance  for  a 
specified  term  at  one  entire  premium,  there  can  be  no  doubt  : 
in  such  cases,  if  the  risk  have  once  commenced,  though  an 
event  may  happen  immediately  afterwards  which  determines 
the  contract,  there  shall  be  no  return  of  premium  (s).  And 
if  a  gross  sum  be  given  as  premium  it  makes  no  difference 
that  it  is  expressed  in  the  policy  to  be  at  so  much  per  cent, 
per  month ;  for  this  shall  be  deemed  only  a  mode  of  comput- 
ing the  gross  sum,  and  does  not  make  the  contract  a  monthly 
insurance  (a). 

A  ship  was  insured  "  at  and  from  Honfleur  to  the  Coast  of 
Angola;  during  her  stay  and  trade  there,  and  at  and  from 
thence  to  her  port  or  ports  of  discharge  in  St.  Domingo,  and 
at  and  from  St.  Domingo  back  again  in  Honfleur,"  at  a 
premium  of  eleven  per  cent.  The  ship  in  sailing  from 
Angola  to  St.  Domingo  was  guilty  of  a  deviation,  which 
discharged  the  underwriters  from  that  time,  and  was  lost  on 
her  passage  home  from  St.  Domingo  to  Honfleur.  Lord 
Mansfield  and  the  Court  of  King's  Bench,  considering  that 
in  this  case  the  premium  was  estimated  at  one  entire  sum  for 
the  whole ;  and  also  (which  his  Lordship  thought  extremely 
material  as  distinguishing  the  case  from  Stevenson  v.  Snow, 
&c.)  that  there  was  nowhere  any  contingency  at  any  period, 
out  or  home,  mentioned  in  the  policy,  which,  happening  or 
not,  was  to  put  an  end  to  the  insurance — held  that  the  whole 
was  one  entire  risk,  and,  therefore,  that,  as  it  had  once  begun, 
the  whole  premium  was  due  (i). 


Round  voyage 
at  an  entire 
premium. 

Bermon  v. 
Woodbridge. 


(2/)  Hoggii.  Horner(1797),2Park, 
Ins.  782  ;  Tait  v.  Levi  (1811),  14 
East,  481. 

(«)  Tyrie  i>.  Fletcher  (1777),  Cowp. 


(a)  Lorraine  v .  Thomlinson  (1781), 
2  Dougl.  585 ;  2  Marshall,  Ins.  675. 

(b)  Bermon  v.  Woodbridge  (1781), 
2  Dougl.  781. 
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1252.  The  general  result  of  all  the  above  cases  seems  to  be,   Sect.  1S53. 
that  where  no  usage  is  proved  to  the  contrary,  an  entire  pre-  Law  in  the 
naium  cannot  be  divided  and  apportioned  unless  the  risks  are     ™ 
divided  in  the  policy  in  such  a  manner  as  to  show  that  the 

parties  had  distinct  risks  in  contemplation ;  and  the  law  as  to 
this  point  seems  to  be  the  same  in  the  United  States  (c). 

In  France  the  law,  as  fixed  by  the  356th  Article  of  the  In  France. 
Code  de  Commerce,  is  that  on  an  insurance  on  goods  for  the 
round  voyage,  out  and  home,  if  no  homeward  cargo  is  in  fact 
loaded  on  board,  the  underwriter  shall  only  retain  two-thirds 
of  the  premium,  unless  there  be  a  stipulation  to  the  contrary. 
Boulay-Paty,  admitting  the  law  to  be  as  thus  fixed  by  the 
Code,  yet  contends,  and  apparently  with  very  good  reason, 
that  such  a  provision  in  cases  where  the  outward  and  home- 
ward passages  together  make  one  entire  risk  insured  at  one 
entire  premium,  is  opposed  to  sound"  principle,  and  must  be 
regarded  as  an  anomalous  exception  to  the  general  rules  of 
Maritime  Law  on  this  subject  (d). 

1253.  It  is   implied   in  sect.  84,  sub-sects.  1  and  3  (a),  Return  of 

^  premium  m 

of  the  Marine  Insurance  Act,  that  even  though  there  be  a  cases  of 
total  failure  of  consideration  for  the  payment  of  the  premium,  frafd/and'^ 
there  is  no  return  of  premium  when  there  has  been  illegality  p^^^f^gg 
or  fraud  on  the  part  of  the  assured  or  his  agents.     So  also, 
as  is  stated  in  sub-sect.  3  (c),  the  premium  is  not  returnable 
where  the  assured  has  had  no  insurable  interest  throughout 
the  currency  of  the  risk  and  the  policy  was  effected  by  way 
of  gaming  and  wagering  (e). 

(c)  Donath  v.  Ins.  Co.  of  North  sect.  4,  suh-s.  (2)  (b)  onlyhassomein- 
America,  4  DaU.  463,  cited  2  Phillips,  tereat,  so  as  to  exclude  the  introduc- 
Ins.  s.  1834,  and  see  the  other  oases  tory  words  of  sub- sect.  3  (c),  qumre 
cited  there.  whether  the  provisions  of  this  sub- 

[d]  4  Boulay-Paty,  Droit  Mar.  section  will  not  nevertheless  apply, 
gy jQo.  so  as  to  defeat  a  claim  for  return  of 

{«)  Ante,    §    12i7a.     For   what   is  an  apportionable  part   of  the  pre- 

a  policy  effected  by  way  of  gaming  mium  under  sub-sect.  2,  by  reason 

and  wagering,  see  Mar.  Ins.  Act,  of  the  words  "under  the  like  con- 

s.  4,  a«<«,  }  313-     If  the  assured  who  ditions"  in  the  latter  sub-section, 

has    effected    a    policy  void    under  and  in  spite  of  there  being  a  total 
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Sect.  1253. 

Where  the 
risk  is  illegal, 
the  assured 
shall  not 
recover  back 
the  premium. 


Wager 
policies. 
Lowry  v. 
Bourdieu. 


Distinction 
hetween  con- 
tracts exe- 
cuted and 
executory. 


Before  the  Act  came  into  force,  where  the  risk  had  never 
commenced,  the  premium  could  be  recovered  back  as  money 
advanced  without  any  consideration ;  but  if  it  had  been 
advanced  on  a  consideration  which  failed  because  the  contract 
was  illegal — for  example,  a  wager  policy  (/),  or  a  policy  to 
cover  illicit  or  prohibited  trading,  and  if  the  contract  had 
been  executed — then  another  principle  came  into  play,  and 
the  case  fell  within  the  rule  in  pari  delicto  potior  est  conditio 
possidentis.  The  assured,  therefore,  unless  he  was  ignorant  of 
the  fact  of  the  illegality  (for  ignorance  of  the  law  is  no 
excuse),  was  not  entitled  to  any  return  of  premium,  unless 
indeed  he  preferred  his  claim  while  the  contract  was  still 
executory. 

In  one  of  the  first  cases  in  which  the  question  arose,  the 
policy  was  effected  on  the  amount  of  a  bond  given  by  an 
East  India  captain  to  secure  his  private  adventure,  valued  at 
26,000/.  "without  further  proof  of  interest  than  the  bond, 
free  of  average  and  without  benefit  of  salvage " ;  after  the 
captain  had  arrived  safe  with  his  adventure,  the  assured  claimed 
a  return  of  the  premium,  on  the  ground  that,  this  being  a 
wager  policy,  the  contract  was  void.  Lord  Mansfield,  at  the 
trial,  being  of  this  opinion,  held  that  as  both  parties  were  in 
pari  delicto  the  rule  of  potior  est  conditio  possidentis  applied, 
and  that  the  plaintiffs  could  not  recover  the  premium,  and  on 
motion  for  a  new  trial  the  Court  took  the  same  view  {g). 

1254.  The  distinction  above  referred  to  between  contracts  exe- 
cuted and  contracts  executory  appears  to  have  been  suggested 


failure  of  an  apportionable  part  of 
the  consideration.  In  the  case  of 
policies  which  are  invalid  under  the 
Gaming  Act,  1845,  the  Gaming  Act, 
1892,  will  prevent  the  assured  from 
claiming  a  return  of  premium. 

{/)  Wager  policies  were  expressly 
prohibited  by  19  Geo.  2,  o.  37,  and 
were  held  to  be  illegal  under  that 
statute:  Allkins  v.  Jupe  (1877),  2 
C.  P.  D.  375.    This  statute  is,  how- 


ever, repealed  by  sect.  92  of  the  Mar. 
Ins.  Act,  sect.  4  of  which  declares 
that  insurances  "by  way  of  gaming 
and  wagering"  are  void,  but  does 
not  make  them  illegal.  As  to  the 
non-return  of  the  premium  on  such 
policies,  see  supra. 

(g)  Lowry  v.  Bourdieu  (1780),  2 
Dougl.  468.  A'joord.  AlUdns  v.  Jupe 
(1877),  2  C.  P.  D.  375. 
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for  the  first  time  in  this  case  by  Buller,  J.,  who  said :  "  There  is   Sect.  1254. 

a  sound  distinction  between  contracts  executed  and  executory ; 

and  if  an  action  is  brought  to  rescind  a  contract,  you  must  do  it 

while  the  contract  still  remains  executory,  and  then  it  can  only 

be  done  on  the  terms  of  restoring  the  other  party  to  his  original 

situation.     If  the  plaintiffs  in  the  present  case  had  brought 

their    action    before    the    risk  was    over    and    the  voyage 

finished  (A),  they  might  have  had  a  ground  for  their  demand; 

but  they  waited  till  the  risk  (such  as  it  was,  not  indeed 

founded  in  law,  but  resting  in  the  honour  of  the  defendant) 

had  been  completely  run  "  («) . 

This  distinction  is  not,  however,  peculiar  to  contracts  of 
marine  insurance,  but  is  part  of  the  general  law  of  contracts, 
and  it  is  now  well  established,  after  much  expression  of  regret 
by  learned  judges,  that,  so  long  as  a  contract  remains  execu- 
tory, any  money  paid  under  it  may  be  recovered  back  (/c) . 
But  as  regards  contracts  of  marine  insurance,  it  seems  to  have  Proviso, 
been  a  condition  to  the  right  of  action  for  this  end  that 
before  writ  issued  the  assured  should  by  formal  notice  to  the 
underwriter  have  renounced  his  contract.  When,  therefore, 
a  policy  was  effected  on  goods  by  the  "  Audaz  "  (a  Spanish 
ship),  or  any  other  ship  or  ships,  with  the  intention  of  covering 
an  illegal  shipment  of  cotton  for  Liverpool  from  New  Orleans, 
a  port  of  the  United  States,  then  at  war  with  this  country — 
but  no  shipment  was  ever  made,  or  other  thing  happened 

(A)  It  is  doubtful  whether  the  con-  v.  Ekless  (1860),  5  H.  &  N.  92.5  ;  29 

tract  would  not  be  considered  to  be  L.   J.  Ex.    438 ;  Taylor   v.  Bowers 

executed  within  the  meaning  of  the  (1876),  1  Q.  B.  D.  291 ;  Herman  v. 

rule  as  soon  as  the  risk  commences.  Jeuchner  (1885),  15  Q.  B.  D.  561 ; 

Mr.  Maolachlan  appears  to  haye  been  Barclay   v.    Pearson,    [1893]    2   Ch. 

of   this    view   (Amould,    Mar.    Ins.  154;     Hermann    v.     Charlesworth, 

6th  ed.  p.  1105) ;  and  cf.  Herman  v.  [1905]  2  K.  B.  123,  C.  A.     It  was 

Jeuchner  (1885),   15   Q.  B.  D.   561,  doubted  by  Fry,  L.  J.,  in  delivering 

and  Kearley  v.  Thomson  (1890),  24  the  judgment  of  the  Court  of  Appeal 

Q.  B.  D.  742.  in  Kearley  v.  Thomson   (1890),   24 

(j)  Lowry  V.   Bourdieu   (1780),  2  Q.  B.  D.  at  p.  746,  but  the  learned 

Dougl.  468.  Judge  appears  to  have  been  in  error 

Oe)  See    Tappenden    v.     Randall  in  stating  that  the  principle  is  not  to 

(1801),  2  B    &   P.  467 ;  Aubert  v.  be  found  in  any  case  earlier  than 

Walsh  (1810),  3  Taunt.  277;  Bone  Taylor  v.  Bowers. 
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Sect.  1254.  within  the  scope  of  the  policy,  to  make  the  risk  attach,  and 
the  assured  brought  an  action  to  recover  back  the  premium 
on  the  ground  of  the  illegality  of  the  contract — the  Court 
held  that  he  could  not  recover,  because  he  had  not  renounced 
the  contract  by  notice  to  the  underwriter  before  action 
brought  (1). 

If  the  risk  has      1255.  Where  the  risk  has  commenced  and  the  event  taken 
no""um^of     place,  the  application  of  the  general  principle  that  the  ille- 

premium  in      galitv  is  a  bar  to  a  claim  for  return  of  premium  has  never 
respect  or  "        ./  i 

illegal  been  doubted. 

Thus,  where  the  risk  had  commenced  and  a  loss  by  capture 
taken  place  under  a  policy  void  as  being  a  re-insurance 
within  the  19  Geo.  2,  c.  37,  s.  4,  the  Court  of  King's  Bench 
decided  that  there  could  be  no  return  of  premium  (m).  So, 
where  it  appeared  that  the  policy  had  been  effected  in  this 
country  to  cover  a  trading  with  Holland,  then  in  a  state  of 
war  with  Great  Britain,  and  a  return  of  premium  was  claimed 
after  the  risk  had  been  run  and  a  loss  by  capture  taken  place, 
the  same  Court  held  on  the  same  principle  that  no  return 
could  be  made  (m).  On  the  same  ground  it  was  held  that  no 
return  could  be  claimed  in  respect  of  a  policy  intended  to 
cover  a  trade  carried  on  in  contravention  of  our  navigation 
laws,  when  they  existed ;  and  this,  though  the  assured  be  a 
foreigner,  for  that  fact  will  not  excuse  his  ignorance  of  the 
trade  laws  of  the  country  with  which  he  effects  insurances 

Except  where  and  engages  in  commerce  (o).    It  is  otherwise,  however,  where 

there  has  been     ,  ,..„.,..  n  n        i.  mi 

ignorance  of    the  policy  IS  eoiected  m  Ignorance  ot  the  facts.     Thus,  where 

^  the  agent  of  a  foreigner  effected  an  insurance  in  this  country 

after  hostilities    bad   been    actually  declared  against  Great 

Britain  by  the  foreign  government  of  which  the  assured  was 

a  subject,  but  without  any  knowledge  of  that  circumstance 

(I)  Palyart   v.    Leckie    (1817),    6  («)  Vandyck  v.  Hewitt  (1800),   1 

M.  &  S.  290.  East,  96. 

(m)  Andree  v.  Fletcher  (1789),  3  (o)  Morckti.  Abel  (1803),  SB.  &  P. 

T.    R.    266;    Howard    v.    Refuge  35 ;  iS.  P.  Lubbock  «.  Potts  (1806),  7 

Friendly  Society  (1886),   6)    L.   T.  East,  449. 
644, 
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on  the  pai-t  of  the  agent,  or  any  possibility  of  knowing  it  at  Sect.  1255. 
the  time  of  effecting  the  policy,  the  Court  held  that  under 
these  circumstances  the  premium  should  he  recovered  hack, 
for  the  plaintiffs  had  paid  for  an  insurance  from  which, 
without  any  fault  imputable  to  themselves,  they  could  never 
derive  any  benefit  (p). 

So  where  a  licence  necessary  to  legalize  the  voyage  was — 
without  the  fault  or  knowledge  of  the  assured,  and  contrary 
to  the  opinion  and  expectation  which  they  might  reasonably 
entertain — not  procured  till  after  the  ship  had  sailed ;  this 
was  held  to  fall  within  the  same  principle  as  the  case  last 
cited,  and  the  plaintiff  was  allowed  a  return  of  premium  {q). 

Where,  however,  the  want  of  the  licence  at  the  time  of 
sailing  was  a  fact  within  the  knowledge  of  the  assured,  it 
was  held  that  he  could  claim  no  return  of  premium,  though 
the  licence  was  procured  as  soon  as  possible  after  the  ship 
sailed  (r). 

Yet  illegality  of  contract  is  no  defence,  except  for  a  prin-  illegality  no 
cipal ;  a  mere  agent  cannot  stop  the  money  and  set  up  this  as  an  agent 
a  bar  to  the  action.    When,  therefore,  a  loss,  notwithstanding  pf^jpj*'' 
the  illegality  of  the  transaction,  was  paid  by  the  underwriter 
to  the  broker  of  the  assured,  this  defence  failed  the  broker  in 
an  action  by  his  principal  to  recover  the  money  (s).     The 
position  appears  to  be  the  same  with  respect  to  policies  which 
are  void  as  being  gaming  or  wagering  contracts  within  the 
Gaming  Act,  1845.    The  provisions  of  the  Gaming  Act,  1892, 
do  not  seem  to  prevent  the  principal  from  recovering  from  his 
agent  moneys  which  the  latter  has  received  on  bis  account  (/!). 

As  regards  the  non-return  of  the  premium  when  the  policy  Does  the 

i^ai>    Tub   Act 

is  void  on  the  ground  of  the  illegality  of  the  adventure,  no  distinguish 

(p)  Oom  V.  Bruce  (1810),  12  East,  («)  Tenant  v.  Elliot  (1797),  1  B.  & 

225  P.  3  ;  Faimer  v.  Russell  (1798),  ibid. 

[q)  Henry  v.  Staniforth  (1816),  4  296;  Bousfield  ii.  "Wilson  (1846),  16 

Camp.  270  ;  S.  C.  as  Hentig  v.  Stani-  L.  J.  Ex.  44. 

forth  (1816),  5  M.   &  S.   122.     See  [t)  De  Mattos  ».  Benjamin  (1894), 

also  Siffken  v.  AUnutt  (1813),  1  M.  &  63  L.  J.  Q.  B.  248  ;  Burge  v.  Ashley, 

g   39  [1900]  1  Q.  B.  744,  approving  O'Sul- 

'  (r)  Cowie  V.  Barber  (1815),  4  M.  &  livan  v.  Thomas,  [1895]  1  Q.  B.  698. 
S.  16. 
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between 
executed  and 
executory 
contracts  ? 


Sect.  1255.  distinction  is  made  in  terms  in  sect.  84  of  the  Marine  Insur- 
ance Act  (u)  between  executed  contracts  and  contracts  which 
are  wholly  executory.  Whether  the  distinction  which,  as  we 
have  said,  is  part  of  the  general  law  of  contracts,  has  been 
abolished  by  the  Act,  so  far  as  contracts  of  marine  insurance 
are  concerned,  or  whether  the  words  "  there  has  been  no 
illegality  "  mean  "  there  has  been  no  inception  of  the  illegal 
adventure,"  seems  to  be  uncertain. 


Premium 
must  be 
returned 
wherever  the 
policy  is  ren- 
dered void  by 
the  fraud  of 
the  under- 
writer. 


No  return 
where  the 


1256.  It  never  has  been  doubted,  and  indeed  on  principle 
is  abundantly  clear,  that  the  premium  must  be  returned 
whenever  the  policy  is  rendered  void  by  the  fraud  of  the 
underwriter.  As,  if  an  insurance  be  made  on  a  certain 
voyage  "  lost  or  not  lost,"  when  the  underwriter,  at  the  time 
he  subscribes  the  policy,  privately  knows  that  the  ship  has 
arrived  safe,  he  will  be  bound  to  restore  the  premium  (*) . 
So,  if  the  contract  be  void  by  the  positive  misrepresentation 
of  the  underwriter,  the  assured  may  recover  back  the  pre- 
mium (y) ;  though  a  mere  statement  of  the  undervmter's 
belief  or  expectation  would  not  entitle  him  to  do  so  (2). 

There  is  no  specific  statement  in  the  Marine  Insurance  Act 
that  if  the  assured  avoids  the  contract  on  account  of  the 
underwriter's  fraud  the  premium  is  recoverable,  though  the 
case  of  a  policy  effected  at  a  time  when  the  im.derwriter 
knows  that  the  ship  has  arrived  safely  is  specially  provided 
for  in  sect.  84  (3)  (b)  (a).  It  seems  clear,  however,  that  when 
the  assured  has  avoided  the  policy  there  is  a  total  failure  of 
consideration,  and  that  both  under  sect.  84  (1)  of  the  Act 
and  by  the  common  law  the  assured  can  claim  a  return  of 
the  premium,  apart  from  any  question  of  fraud. 

Tor  some  time  it  was  a  subject  of  very  fluctuating  decision 


(m)  Ante,  §  1247a. 

(x)  Lord  Mansfield  in  Carter  i^. 
Boehm  (1766),  3  Burr.  1909. 

{y)  Duflell  V.  Wilson  (1808),  1 
Camp.  401  ;  Kettlewell  ■,/.  Refuge 
Ass.    Co.,   [1907]    2    K.    B.    242  ; 


[1908]  1  K.  B.  545,  C.  A. 

(2)  Pawson  V.  Watson  (1778), 
2  Cowp.  787;  Barber  ».  Fletcher, 
1  Dougl.  292. 

(a)  Ante,  §  1247a. 
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m   our  English   Courts,  whether  the   assured  was   or  was   Sect.  1256. 
not  entitled  to  a  return  of  premium  where  the  contract  was  fraud  is  on 
rendered  void  ab  initio  by  his  own   fraud  (i).     The  point,  theLmred. 
however,  agreeably  to    truer  notions   of  justice   and    good 
policy,  was  at  last  clearly  established  in  our  English  jurispru- 
dence that  wherever  the  contract  is  avoided  by  actual  fraud 
on  the  part  of  the  assured,  whether  committed  by  himself  or 
his  agent,  there  shall  be  no  return  of  premium  (c)  ;  and  the 
principle,  as  we  have  seen,  is  impliedly  recognized  in  sect.  84 
of  the  Marine  Insurance  Act  {d). 

There  must,  however,  be  actual  fraud  on  the  part  of  the  AUter,  in  case 
assured  or  his  agents  thus  to  preclude  him  from  recovering  representation 
back  the  premium  ;  a  mere  misrepresentation  made  without  ^'lioiit  fraud, 
actual  fraud  [i.e.,  wilful  intention  to  deceive)  does  not  dis- 
entitle the  assured  to  a  return  of  premium.     "  Where  there 
is  fraud,"  says  Gribbs,  0.  J.,  "  there  is  no  return  of  premium, 
but  upon  a  mere  misrepresentation  without  fraud,  where  the 
risk  never  attached,  there  must  be  a  return  of  premium  "  (e). 

In  the  same  way,  where  the  contract  is  avoided,  ab  initio,  Premium 

by  the  fault  of  the  assured  (under  such  circumstances  as  not  where  policy 

to  imply  actual  fraud)  in  failing  to  comply  with  any  warranty,  ^^f^u^f^^^^ 

either  express  or  implied,  the  assured  will  be  entitled  to  a  ^^^  **"!'  °^ 

the  assured  m 
return  of  premium.     Thus,  if  the  ship  do  not  sail  on  the  not  comply- 
ing Tvith  war- 
ranties, &c. 
(A)  See  the  oases  of  Wliittingham      In  Waters  -o.  Allen  (1843),  6  Hill, 
V.    Thornburgh    (1690),     2   Vernon,       N.  T.  421,  the  voyage  was  divided 
206;  Da  Costa  i>.  Soanderet  (1723),       hy  the  policy  into  two  distinct  risks, 
2  P.  "WiU.   170  ;  Wilson  v.  Ducket      to  each  of  which  a  separate  premium 
(1762),  3  Burr.  1361.     The  two  first      was  affixed.      Soon  after  the  oom- 
at  Chancery,  and  the  last  at  Common      mencement  of  the  earlier  risk  the 
Law  before  Lord  Mansfield,  are  in      vessel  was  fraudulently  scuttled  by 
favour  of  allowing  the  return  even  in      the  assuied,  so  that  the  later  risks 
oases  of  gross  fraud.  were  never  incurred.     It  was  held 

(c)  Tyler  v.  Home  (1785),  2  Mar-       that,    notwithstanding    such   fraud, 
shall,  Ins.  661  ;  Chapman  v.  Fraser      the  premium  for  the  latter  might  be 
(1793),  ibid.     In  Tyler  v.  Home  the      recovered  back. 
fraud  was  very  gross,  for  the  assured  {d)  Ante,  §  1247a. 

had  instraoted  his  broker  to  effect  [e)    Feise  v.   Parkinson  (1812),   4 

the  policy  after  receiving  private  in-  Taunt.  639  ;  ace.  Anderson  v.  Thorn- 
formation  of  the  loss  of  the  ship.  ton  (18.53),  8  Exoh.  425  ;  Bivaz  v. 
The  fraud  must,  however,  probably  Gerussi  (1880),  4  Asp.  M.  L.  C.  377 ; 
be  in  the  procuring  of  the  contract.       6  Q.  B.  D.  222. 
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Sect.  1856.  (Jay  prescribed,  or  do  not  depart  witli  convoy,  or  he  not  sea- 
worthy, and  there  be  no  fraud  on  the  part  of  the  assured,  he 
may  recover  back  the  premium  (/). 
Or  by  makiBg  It  has  been  held  that  if  the  policy  be  rendered  void  by  the 
alteration.  act  of  the  assured  in  making  a  material  alteration  in  it  after 
subscription,  and  without  consent  of.  the  underwriters,  the 
assured  will  not  be  entitled  to  a  return  of  premium  (g),  but 
the  Marine  Insurance  Act  does  not  recognize  this  exception 
to  the  right  of  the  assured  to  a  return  of  the  premium,  when 
the  policy  is  void. 


Return  of 
premium  for 
want  of 
interest,  &o. 


Where  no 
interest  at 
risk. 


1257.  We  have  seen  that,  if  the  risk  have  once  commenced, 
there  can  be  no  return  of  premium  in  respect  to  its  greater 
or  less  duration ;  and  the  reason  is  very  plain,  because  the 
degree  of  risk  cannot  be  calculated  by  duration — i.e.,  it  may 
be  as  great  in  a  day  as  in  a  month. .  It  is  otherwise  with  the 
amount  of  the  insurable  interest  or  the  value  at  risk,  it  being 
abundantly  obvious  that  upon  two  lots  of  property  of  different 
values  exposed  to  the  same  perils  the  degree  of  risk  is  very 
different.     The  risk,  in  fact,  varies  with  the  value. 

Hence,  where  throughout  the  currency  of  the  risk  the 
assured  has  no  interest  covered  by  the  policy,  either  because 
the  interest  in  respect  of  which  he  insures  is  only  a  hare  con- 
tingency or  expectation,  and  not  an  insurable  interest,  or 
because  he  has  no  interest  whatever  in  the  subject-matter 


(/)  2  Marshall,  Ins.  663.  Numerous 
cases  decide  this  point  incidentally. 
Henckel  v.  Royal  Exchange  Ass. 
Co.  (1749),  1  Vea.  317  (breach  of 
warranty  of  neutrality)  ;  Allen  v. 
Long  (1785),  2  Marshall,  Ins.  668 
(to  sail  with  convoy)  ;  and  Colby 
V.  Hunter  (1827),  3  C.  &  P.  7 
(warranted  in  port).  In  all  these 
cases  return  of  premium  was  claimed 
and  allowed.  The  rule  has  been 
explicitly  recognized  in  the  juris- 
prudence of  the  United  States. 
2  Phillips,  Ins.  b.  1844 ;  1  Parsons, 
50).      But  it  is  now  clear  that  an 


insurance  "  at  and  from  "  is  not  void 
ab  initio  by  reason  of  the  fact  that  a 
warranty  to  be  subsequently  per- 
formed— e.ff.,  that  the  vessel  shall 
sail  by  a  certain  date — is  infringed : 
see  ante,  §  634.  Where  aU  war- 
ranties have  been  complied  with 
which  could  be  complied  with 
during  the  vessel's  stay  in  port,  the 
policy  has  attached,  and  under  such 
circumstances  there  can  in  general 
be  no  return  of  premium.  Cf .  Anuen 
V.  Woodman  (1810),  3  Taunt.  299. 

{ff)  Langhom  v.  Cologan  (1812),  4 
Taunt.  330. 
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insured,  as  where  he  effects  an  insurance  on  the  wrong  ship,   Sect.  1257. 
in  either  ease  he  is  entitled  to  a  return  of  premium  {h). 

The  rule  in  fact  is,  that  if  through  mistake,  misinforma- 
tion, or  any  other  innocent  cause,  an  insurance  he  made  with- 
out any  interest  whatsoever,  the  insured  is  entitled  to  recover 
hack  the  whole  premium  («'). 

In  a  case  of  re-insurance  made  in  ignorance  by  hoth  parties 
that  the  vessel  had  arrived  and  delivered  her  cargo  un- 
damaged, it  was  argued  for  the  defendant,  who  refused  to 
pay  the  premium,  that  under  the  circumstances  there  was  no 
insurable  interest  in  the  defendant.  The  Court,  however, 
having  first  held  that  the  policy  had  attached  notwithstand- 
ing the  fact  of  the  risk  having  terminated  beforehand,  held 
further  that  their  opinion  on  the  first  point  necessarily 
involved  their  holding  that  the  defendant  had  an  insurable 
interest  (k). 

1258.  By  sect.   84  (3)  (d)  of  the  Marine  Insurance  Act,  No  return  of 
"  where  the  assured  has  a  defeasible  interest  which  is  termi-  where^ibterest 
nated  during  the  currency  of  the  risk,  the  premium  is  not  ^!,'^®^^, , 

Q.6I6E181  D16  • 

returnable." 

Under  the  old  Prize  Acts,  where  captors  from  the  moment  Instances 
of  capture  acquired  a  contingent  insurable  interest — liable  prize  Acts. 
indeed  to  be  divested  by  subsequent  sentence  of  restoration, 
but  valid  tiU  then, — and  sent  home  their  prize  under  an 
insurance  on  their  own  account,  after  which,  upon  arrival, 
she  was  by  sentence  of  the  English  Court  of  Admiralty 
restored  to  her  ownei's — it  was  yet  held  that,  as  the  risk  on  the 
ship  had  commenced  under  the  policy,  the  assured  could  not 
claim  a  return  of  premium  {I).  But  where  they  had  not 
even  a  contingent  insurable  interest  in  her,  but  merely  a  bare 
expectation  depending  on  the  bounty  of  the  Crown — if  in 

(A)  Mar.  Ins.  Act,  s.   84   (3)  (o),  [k)  Bradford ».  Symondson  (1881), 

ante,  §  1247a.  7  Q.  B.  D.  456.     See  S.   C,  ante, 

(i)  For  almost  every  position  upon  §  1248. 

the  subject  which  follows,  see  the  (T)  Boehm  v.Bell  (1797),  8  T.  R. 

great  work  of  Emerigon,  o.  xvi.  Du  164. 
Bistoume. 
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Sect.  1258.  such  case,  after  a  loss,  the  underwriters  availed  themselves  of 

the  want  of  interest  to  defeat  the  claim  on  the  policy,  the 

assured  were  entitled  to  a  return  of  premium  (m). 

In  this  last  cited  case,  after  a  loss,  the  underwriters,  who 

resisted  the  demand  on  the  ground  that  there  was  no  insur- 

ahle  interest,  were  not  allowed  to  retain  the  premium ;  but 

where  the  ship  had  arrived  safely  and  earned  freight,  Lord 

Ellenborough  would  not  allow  the  assured   afterwards  to 

claim  a  return  of  premium,  on  the  ground  that  he  had  no 

insurable  interest,  on  account  of  a  defect  in  his  title  to  the 

ship.    "  The  voyage,"  he  said,  "  has  been  performed,  and  the 

ship  has  arrived  in  safety.     The  freight  has  been  earned  and 

paid.     It  strikes  me  as  now  too  late  to  rip  up  the  matter 

and  to  say  you  had  no  insurable  interest.     You  might  have 

rescinded  the  contract  before  the  event ;   but  after  that  has 

been  determined  in  favour  of  the  underwriters,  it  does  not  lie 

in  your  mouth  to  tell  them  they  were  never  liable,  and  that 

the  premium  was  a  payment  without  consideration  "  (n).     If 

this  case  was  decided  on  the  ground  that  an  assured  who  has 

had  no  insurable  interest  during  the  currency  of  the  policy 

must  make  his  claim  for  a  return  of  premium  before  the  risk 

terminates,  it  is  opposed  to  the  rule  laid  down  in  sect.  84  (3)  (c) 

of  the  Marine  Insurance  Act,  and  cannot  be  considered  good 

law.     But  the  assured  seems  to  have  had  a  real,  though 

defeasible,  interest  in  the  ship  and  freight. 

Where  insur-       So  much  for  cases  turning  on  the  mere  want  of  insurable 

by  mistuke,  as  interest.     Of  course,  if  by  mistake  an  insurance  is  effected  on 

the^Ton^^     goods  on  board  the  wrong  ship,  &c.,  and  it  turns  out  that  the 

ship,  the  assured  has  no  scintilla  of  interest  at  risk  under  the  policy,  he 

assured  is  .                  .                                                                                     i.         j  ' 

entitled  to  a  will  be  entitled  to  a  return  of  the  whole  premium  (o). 
return. 


In  case  of  1259.  With  regard  to  return  of  premium  for  short  interest, 

anoe,  double     over-insurance  and  double  insurance,  which  is  dealt  with  in 
insurance,  &o.  gg^.^.  ^4  gu]b-sect.  3  (b),  (e)  and  (f),  of  the  Marine  Insurance 


()»)  Routh  V.  Thompson  (1809),  11       Ass.  Co.  (1813),  3  Camp.  406. 
East,  428.  (0)   Martin    v.    Sitwell   (1691),    1 

(n)    M'CuUoch    r.    Royal    Exoh.       Shower,  166. 
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Act  {p),  the  principle  established  by  the  cases  is  simply  this :    Sect.  1259. 

That  if  the  underwriter  could  at  any  time,  and  under  any 

conceivable  circumstances,  have  been  called  on  to  pay  the 

whole  sum  on  which  he  has  received  premium,  in  such  case 

the  whole  premium  is  earned,  and  there  shall  be  no  return ; 

if,  on  the  other  hand,  he  could  never  in  any  event  have  thus 

been  called  on  to  pay  the  whole,  but  only  a  part  of  the 

amount  of  his  subscription — say  a  half  or  a  fourth — he  ought 

not  to  retain  a  larger  proportion  than  one-half  or  one-fourth 

of  the  premium,  end  must  return  the  residue  {q). 

The  cases  in  which  he  may  be  so  called  on  to  make  return  Short  interest, 
are,  1st,  where  in  either  a  valued  or  open  policy  only  part  of 
the  property  specified  in,  or  declared  on,  the  policy  is  put  on 
board — as,  for  instance,  if  "100  bales  of  cotton"  be  insured 
"  valued  at  1,000^.,"  or  "  at  10^.  per  bale  "  ;  or  if  "  100  bales 
of  cotton  "  be  specified  in  the  policy  as  the  subject  of  insur- 
ance without  any  valuation— in  such  or  the  like  cases,  if 
there  be  only  50  bales  on  board,  or  only  half  the  quantity  of 
interest  intended,  and  declared  to  be  insured,  a  return  of  half 
the  premium  must  be  made  for  short  interest  ir) ;  for  as  part 
of  the  subject-matter  insured  has  never  been  imperilled,  a 
proportionate  part  of  the  premium  is  returnable  (s) . 

Where  "  freight  "  is  insured  generally,  in  a  valued  policy, 
at  a  gross  sum  on  a  general  or  seeking  ship,  this  must  be 
taken  to  mean  freight  on  a  complete  cargo ;  if,  therefore,  at 
the  time  of  loss  there  is  less  than  the  freight  of  a  complete 
cargo  at  risk,  it  should  seem  that  there  must  be  a  propor- 
tionate return  of  premium  for  short  interest  {t).  So,  in  the 
case  of  an  insurance  "  on  profits,"  if  the  profits  on  a  certain 

[p)  Ante,  §  1247a.  («)    Eorbes  v.  AspinaU  (1811),   13 
(q)    Stevens,     Av.     200,    203  ;    2  East,  323.     The  point  was  not  de- 
Marshall,    Ins.    649.     See    this  test  terminei  in  this  case,  but  appears  to 
applied  in  Ksk  v.  Masterman  (1841),  follow  from  the  principles  regulating 
8  M.   &  W.    166 ;  and  see  also  2  return  of  premium.     See  also  as  to 
Magens,  137,  note  to  No.  634.  goods,  Rickman  v.  Carstairs  (1833), 
(r)  Stevens,  204.  6  B.  &  Ad.  651  ;  Tobin  v.  Harford 
(«)  Mar.   Ins.   Act,   s.   84  (3)   (b),  (1863),  32  X.  J.  C.  P.  134  ;  34  L.  J. 
ante,  §  1247a.  C.  P.  37. 
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Sect.  1259.  quantity  of  goods  are  insured  and  only  part  of  the  goods 
be  put  at  risk,  it  has  been  held  that  the  assured  is  entitled 
to  a  rateable  return  of  premium  (m)  . 

Return  of  1260.  The  next  case  is,  where  in  an  open  policy  the  sum 

premium  for      _  ... 

over-insur-      insured  {i.e.,  the  aggregate  of  the  .different  subscriptions) 

exceeds  the  value  of  the  property  at  risk.  The  rule  is  that 
"  when  the  assured  has  over-insured  under  an  unvalued 
policy,  a  proportionate  part  of  the  premium  is  return- 
able" («).  For  instance,  if  in  a  policy  on  goods  the  amount 
underwritten  be  1,000/.  and  the  insurable  value  of  the  goods 
on  board  be  only  500/.,  it  is  evident  that  the  underwriters  in 
case  of  loss  could  only  have  been  called  upon  to  pay  to  the 
extent  of  500/,  or  half  the  sum  insiu'ed.  Consequently  there 
must  be  a  return  of  half  the  amount  of  the  premium.  This 
is  called  a  return  for  over-insurance. 

No  return  on        In  valued  policies,  as  we  have  already  seen,  the  valuation  is 

valued  policies  ,  .     ,.  .  . 

for  over-  binding  on  the  underwriter,  so  that  the  assured,  m  case  of 

loss,  supposing  the  whole  of  the  property  to  which  the  valua- 
tion refers  to  have  been  then  on  board,  will  be  entitled  either 
to  the  whole  or  an  aliquot  part  of  the  whole  sum.  As,  there- 
fore, the  underwriters  upon  such  a  policy  might,  in  the  event 
of  a  total  loss,  have  been  called  upon  to  pay  the  whole  sum 
insured,  they  are  entitled  to  retain  the  whole  premium,  and 
no  return  can  be  made  for  over-insurance,  though  the  sum  in 
the  policy  may  be  double  the  value  of  the  effects  insured  (y). 
Return  of  "Where,  after  effecting  one  insurance  on  his  property,  the 

premiums  m^^  merchant  effects  further  insurances  on  the  same  property  by 
other  policies  with  a  different  set  of  underwriters,  the  law  is 
that  if  the  total  amount  thus  insured  on  the  different  policies 
exceeds  the  insurable  value  of  the  property  at  risk,  the 
merchant  can  only  recover  up  to  the  extent  of  such  value ; 
but  may  do  so  from  whichever  set  of  underwriters  he  pleases 
(i.e.,  up  to  the  extent  of  their  subscriptions),  leaving  the 

(«)  Eyre  v.  Glover  (1812),  16  East,  {y)  Stevens,  200  ;  2  Marshall,  Ins. 

218-  662,  citing  2  Magens,  137,  n. 

[ic)  Mar.  Ins.  Act,  s.  84  (3)  (e). 


cases 
insurance 
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different  underwriters  to  contribute  rateably  amongst  them-  Sect.  1860. 
selves  to  the  loss  (s).  The  general  rule,  as  stated  in  the 
Marine  Insurance  Act,  is  that  "  where  the  assured  has  over- 
insured  by  double  insurance  a  proportionate  part  of  the 
premium  is  returnable,"  i.e.,  the  assured  is  entitled  to  a 
rateable  return  of  premium,  proportioned  to  the  amount  by 
which  the  aggregate  sum  insured  in  all  the  policies  exceeds 
the  insurable  value  of  the  property  at  risk.  This  rule,  how- 
ever, is  subject  to  the  proviso  that,  "  if  the  policies  are  effected 
at  different  times,  and  any  earlier  policy  has  at  anj'  time 
borne  the  entire  risk,  or  if-  a  claim  has  been  paid  on  the 
policy  in  respect  of  the  full  sum  insured  thereby,  no  premium 
is  returnable  in  respect  of  that  policy,  and  when  the  double 
insurance  is  effected  knowingly  by  the  assured  no  premium 
is  returnable  "  («). 

1261.  It  remains  only  to  consider  how  the  return  of  pre-  Apportion- 

mium  in  such  cases  is  apportioned  amongst  the  underwriters  return  of  pre- 

themselves.  ™i""  ^'^°I'S 

the  several 

In  the  first  place,  it  is  clear  that,  where  the  over-insurance  insurers, 
is  by  a  single  policy,  all  the  underwriters  contribute  rateably  -p^^y^^ ^ 
to  the  return  of  premium  without  regard  to  the  date  of  their 
subscriptions ;  the  rule,  as  laid  down  by  Marshall,  being,  that 
"  all  the  underwriters  upoQ  a  policy  in  which  the  effects  are 
insured  beyond  their  value,  must  bear  any  loss  that  may 
happen,  and  repay  a  part  of  the  premium  in  proportion  to 
their  respective  subscriptions,  without  regard  to  the  priority 
of  their  dates  (6). 

It  is  also  stated  by  Emerigon,  as  the  rule  of  the  law  mari-  On  several 

T   •  ,f     ,     t  J '  1    i.  policies  of  the 

time,  that  several  policies  effected  on  tne  same  date  are  con-  game  date. 

sidered  to  form  but  one  policy,  and  the  rule,  therefore,  as  to 

the  return  of  premium  in  this  case  is  the  same  as  in  the 

last  (c\.     But  where  several  policies  or  sets  of  policies  are  ^n  several 

\  /  '-  pohcus  of  dif- 


ferent dates. 


(z)  See  Mar.  Ins.  Act,  s.  32,  ante,  (b)  2  Marshall,  Ins.  649. 

s  g3Q  .  ■  (c)  2  Emerigon,  u.  xvi.  h.  4,  p.  196. 

(«)  Mar.  Ins.  Act,  s.  84  (3)   (f),  See  also  the  c.a.'se  of  Fisk  v.  Master- 

ante,  {  1247a ;  see  infra,  §  12B2.  man  (1841),  8  M.  &  "W.  165. 
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Sect.  1231.  effected  on  the  same  sutjeet  at  different  dates,  the  foreign  law 
maritime  regards  only  the  policy  or  policies  first  in  point  of 
date  as  binding,  up  to  the  amount  of  the  value  actually  at 
risk,  and  the  return  of  premium  is  confined  to  the  under- 
writers on  the  other  policies  (rf). 

The  rule  of  the  English  law  attaches  no  importance,  except 
in  the  case  where  the  earlier  policy  has  at  some  time  borne 
the  entire  risk,  to  such  difference  of  date,  and  is  thus  correctly 
expressed  by  Marshall : — "  If,  by  several  policies  made  with- 
out fraud,  the  sum  insured  exceed  the  value  of  the  effects, 
these  several  policies  will  in  effect  make  but  one  insurance, 
and  will  be  good  to  the  extent  of  the  interest  of  the  assured, 
and,  in  case  of  loss,  all  the  underwriters  on  the  several 
policies  shall  pay  according  to  their  respective  subscriptions ; 
and  it  follows  from  thence,  that  all  the  underwriters  on  the 
several  policies  would  be  equally  bound  to  make  a  return  of 
premium  for  the  sum  insured  above  the  value  of  the  effects 
in  proportion  to  their  respective  subscriptions  "  (e). 

No  apportion-      1262.  The  exception  above  referred  to  arises  in  cases  where, 

ment  where  _    ,  ^       ... 

whole  risk  has  of  the  several  policies  effected  on  the  same  subject  at  different 

on'tiie  earlier   dates,  the  earlier  have  actually  attached  before  the  later  have 
policies.  heen  underwritten.    Under  such  circumstances,  the  later  only 

are  subject  to  a  claim  for  return  of  premium  in  case  of  over- 
insurance,  because  until  their  execution  the  earlier  were  sus- 
taining a  risk  equal  to  the  full  amount  of  the  sums  subscribed. 
Fisk  V.  This  was  determined  on  the  following  state  of   facts : — A 

merch&nt  in  \ew  Orleans,  having  shipped  a  large  consign- 
ment of  cottons  to  a  Liverpool  house,  dii-ected  them  to  effect 
an  insurance,  which  they  immediately  did,  on  the  I2th  of 
April,  by  several  policies  in  London  to  the  amount  of  14,150/., 
and  on  the  13th  of  April,  by  several  other  policies,  both  in 
Liverpool  and  at  London  (the  agents  in  the  one  place  being 
unaware  of  what  was  being  done  at  the  other),  to  the  amount 

W  Emerigon,  u.  xvi.  8.  4,  pp.  140,       Stevens,  Av.  tit.  Return  of  Premium, 
1*1-  205,  and  also  M'CuUooh's  Com.  Diet. 

(«)  2    Marshall,    Ins.    649.      See      tit.  Mar.  Ins.  750,  ed.  1880. 
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of  22,300/.  more.  Thus  the  total  amount  insured  was  Sect.  1262. 
36,450/.,  and  the  value  of  the  cottons  as  fixed  by  the  different 
policies  was  30,333/.,  which  left  6,117/.  as  the  amount  of  over- 
insurance  on  the  aggregate  of  all  the  policies.  The  cottons 
having  arrived  safely,  the  Court,  after  argument,  decided  that 
as,  in  case  a  loss  had  occurred  before  the  policies  of  the  13th 
of  April  were  effected,  the  underwriters  upon  the  policies  of 
the  12th  of  April  would  have  been  liable  to  the  full  extent  of 
their  subscriptions,  so  they  were  entitled  to  retain  the  whole 
amount  of  their  premiums. 

The  Court  directed  accordingly,  1 .  That  the  assured  should 
have  a  return  of  premium  to  the  amount  of  the  over- 
insurance,  such  amount  to  be  ascertained  by  taking  into 
account  all  the  policies ;  2.  That  no  return  of  premium  was 
to  be  made  in  respect  of  the  policies  effected  on  the  12th  of 
April;  3.  But  that  all  the  underwriters  who  subscribed  the 
poliL-ies  of  the  13th  should  contribute  rateably  to  the  return, 
in  proportion  to  the  sums  insured  by  them  respectively  on 
that  day  (/). 

The  proviso  to  sub-sect.    3  (f)  of  sect.  84  of   the  Mariae  Noretumof 
Insurance  Act  {g)  makes  two  further  exceptions  to  the  general  ^here  over- 
rule that  in  case  of  over-insurance  by  double  insurance,  all  the  efed;ed°^ 
insurers  must  make  a  return  of  premium.     One  is  that  when  knowingly, 
the  double  insurance  is  effected  knowingly  by  the  assured, 
there  is  no  return  of  premium  whatever.     The  other  is  that 
if  a  claim  has  been  paid  on  a  policy  in  respect  of  the  full  sum 
insured  by  it,  no  premium  is  returnable  in  respect  of  that 

(/)  Ksk  V.  Masterman  (1841),   8  the  IStli,  the  over-insurance  would 

M.   &  W.  165.     It  is  impossible  to  have  been  1,000/.     According  to  the 

suppose  that  the  Court  intended  to  literal  construction  of  the  judgment, 

lay  down   the  rule  which  a  literal  the    Liverpool    underwriters   would 

construction  of  their  judgment  yields  have  been  obliged  to  return  the  pre- 

a  rule  which  might  have  the  effect  mium  on  ' '  the  amount  of  the  over- 

of  leaving  the  underwriters  on  the  insurance,"  i.e.,  1,01)01.     Clearly,  as 

later  policies  without  any  premium  they  would  have  been  liable  on  their 

in   return  for  the   insurance.      For  policies  to  the  amount  of  bOOl.,  the 

instance,  if  the  value  of  the  goods  return  of  premium  ought  only  to  be 

had  been   1,000?.,  and  the  amount  made  on  6001. 

had  been  fully  underwritten  in  Lon-  (g)  Ante,  §  1247a. 

don  on  the  12th  and  in  Liverpool  on 
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Sect.  1262. 


Or  by  under- 
writer who 
has  paid  fall 
amount 
insured. 


Rule  and 
practice  in  the 
United  States. 


Return  of  pre- 
mium under 
express  stipu- 
lation. 


policy.  The  former  exception  is  an  alteration  of  the  law 
made  advisedly  for  the  purpose  of  discouraging  double  insur- 
ance (^).  The  latter  exception  seems  to  have  the  effect  of 
making  the  position  of  an  insurer  who  has  paid  the  full 
amount  insured  the  same  as  that  of  an  insurer  who  has  for 
part  of  the  currency  of  his  policy  borne  the  full  risk.  If  this 
be  the  proper  construction,  it  is  an  alteration  of  the  law,  the 
principle  of  which  may  be  questioned,  as  the  insm-er  has  a 
right  to  enforce  contribution  from  the  other  insurers.  It 
may,  however,  he  suggested  as  justifying  the  alteration,  that 
as  he  has  run  some  risk  of  having  this  right  defeated  in  the 
event  of  their  insolvency  («■'),  he  ought  in  fairness  to  be  allowed 
to  retain  the  whole  premium. 

In  the  United  States,  policies  usually  contain  stipulations 
whereby,  if  the  assured  has  made  any  prior  insurance  on  the 
property,  the  insurers  are  to  be  answerable  only  for  so  much 
as  the  amount  of  such  prior  insurance  may  be  deficient 
towards  covering  the  property,  and  shall  return  the  premium 
upon  so  much  of  the  sum  insured  as  they  shall  be  exonerated 
from  by  such  prior  insurance  {k) . 

1263.  It  is  frequently  agreed  between  the  parties  that,  upon 


{h)  See  Chalmers  &  Owen,  Mar. 
Ins.  Digest,  2nd  ed.  123,  note  (6), 
125.  Yet  there  may  he  cases  in 
which  the  double  insurance  is  quite 
legitimate,  e.ff.,  where  the  assured 
has  reason  to  fear  that  his  under- 
writers have  sustained  heavy  losses, 
and  -will  not  be  able  to  pay  in  the 
event  of  further  claims  upon  them. 

(i)  It  may  be  argued  that  the  in- 
tention of  this  exception  was  merely 
to  prevent  the  assured  from  claiming 
a  direct  return  of  premium  from  the 
underwriter  against  whom  he  has 
enforced  his  claim  in  full,  but  not 
to  prevent  another  underwriter  from 
claiming  a  proportionate  share  of  the 
return  of  premium  which  he  himself 
has  been  compelled  to  make.  Ac- 
cording to  Mr.  McAjthur  (Ins.  p.  44), 


in  case  of  double  insurance,  the 
assured  might  elect  to  claim  for  a 
loss  under  one  policy  or  set  of  poli- 
cies, and  claim  for  a  return  of  pre- 
mium under  the  remaining  policies  ; 
and  the  underwriters  had  then  to 
re-adjust  the  aggregate  of  such 
claims  among  themselves,  so  that 
each  of  them  should  in  the  event 
bear  his  proportionate  part,  both  of 
the  loss  and  of  the  return  premiums. 
It  is,  however,  difficult  to  conhtrae 
the  proviso  as  being  merely  intended 
to  give  effect  to  such  a  practice. 

(A)  2  Phillips,  Ins.  =.1839.  A  similar 
rule  prevails  in  most  other  countries, 
causing  confusion,  as  Lowndes  ob- 
serves, when  part  of  an  insurance  is 
effected  here  and  part  abroad  : 
Lowndes,  Mar.  Ins.  s.  63. 
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the  happening  of  a  certain  event,  or  the  performance  of  some   Sect.  1263. 
stipulation,  the  assured  shall  return  a  pai-t  of  the  premium, 
and  clauses  to  this  effect  are  accordingly  in  such  case  inserted 
in  the  policy  (/). 

The  clause  which  has  given  rise  to  the  greatest  amount  of  In  case  the 

J.  .         .  ..  ,  ./iii-i  •  1        f  ship  sails  with 

discussion  m  our  jurisprudence  is  that  which  provides  for  a  convoy,  and 
return  of  part  of  the  premium  in  case  the  ship  "  sails  with  *™^^^- 
convoy  and  arrives." 

The  reason  for  this  stipulation,  and  the  meaning  of  the 
parties  in  inserting  it,  is  thus  expressed  by  Lord  Mansfield  : 
"  Dangers  of  the  sea  are  the  same  in  time  of  peace  and  of 
war,  but  war  introduces  hazards  of  another  sort,  depending 
on  a  variety  of  circumstances,  some  known,  others  not,  for 
which  an  additional  premium  must  be  paid.  These  hazards 
are  diminished  by  the  protection  of  convoy.  If  the  assured 
will  warrant  a  departure  with  convoy,  there  is  a  diminution  of 
the  risk ;  but  if  he  will  not,  he  pays  the  full  premium,  and  in 
that  case  the  underwriter  says,  '  if  it  turn  out  that  the  ship 
departs  with  convoy,  I  will  return  part  of  the  premium.'  " 
"  But,"  continues  his  Lordship,  "  a  ship  may  sail  with  convoy, 
and  yet,  by  storm  or  other  accident,  may  in  a  day  or  two  lose 
its  protection :  to  guard  against  that  risk  the  underwriter  adds 
in  policies  of  the  present  sort,  '  the  ship  must  not  only  sail 
with  convoy,  but  she  must  arrive  in  order  to  entitle  you  to  the 
return.'  " 

The  words  "  and  arrives  "  do  not  mean  that  the  ship  shall 
arrive  in  company  of  the  convoy  ;  but  only  that  she  herself 
shall  arrive.  If  she  does,  that  shows  either  that  she  had 
convoy  for  the  whole  voyage,  or  did  not  want  it  {m). 

So,  ia  the  case  of  Simond  v.  Boydell  itself,  Lord  Mansfield  Simond  v. 
decided  that  though  the  policy  was  on  goods,  upon  which  the     °^  ^ 
underwriters  had   paid   an   average   loss  in   respect  of   sea 
damage  incurred  before  the  ship's  arrival,  yet,  as  the  ship 
herself  had  sailed  with  convoy,  and  ultimately  arrived  safe  at 

(l)  Stevens,  Av.  194.    Sect.  83  of  the  Mar.  Ins.  Act  gives  effect  to  stipula- 
tions for  the  return  of  premium  on  the  happening  of  a  certain  event, 
(m)  Simond  •».  BoydeU  (1779),  1  Dougl.  270,  271. 
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Aguilar  v, 
BodgerB. 


Sect.  1263.  her  port  of  destination,  the  assured,  under  a  stipulation  to 
return  8  per  cent,  if  the  ship  "  sails  with  convoy  and  arrives," 
was  entitled  to  a  full  return  of  8  per  cent,  on  the  whole 
amount  of  the  insurance,  including  therein  the  sum  which 
the  underwriters  had  paid  as  a  loss  on  the  damaged  goods  («) . 
Upon  the  authority  of  this  case  Lord  Kenyon  decided  that, 
in  a  policy  on  freight,  with  a  stipulation  to  return  10  per 
cent,  "if  the  ship  sailed  with  convoy  and  arrived,"  the 
assured  was  entitled  to  the  whole  return  calculated  on  the 
whole  amount  of  the  insurance,  because  the  ship,  though  she 
had  heen  captured  and  recaptured  on  her  voyage,  was  ulti- 
mately brought  into  her  port  of  destination,  subject,  however, 
to  a  charge  of  9/.  14s.  per  cent,  for  salvage,  which  the  under- 
writers paid  into  Court  (o). 

In  this  case  Lord  Kenyon  said  that  in  order  to  satisfy  the 
meaning  of  the  clause,  the  arrival  of  the  ship  should  "  be  an 
arrival  at  the  destined  port  in  the  course  of  the  voyage  "  ;  and 
he  intimated,  that  if  a  ship  arrived  at  her  neutral  port  of  des- 
tination, in  the  possession  of  the  enemy,  or  at  her  port  in  this 
country,  as  the  property  of  other  persons,  after  a  capture,  that 
would  not  be  such  an  arrival  as  to  entitle  the  assured,  under 
this  clause,  to  a  return  of  premium  (p) . 

If  goods  are  insured  with  a  stipulation  to  return  a  certain 
rate  of  premium  "if  ship  sails  with  convoy  and  arrives," 
and  the  ship  does  sail  with  convoy  and  arrives  at  her  port  of 
discharge,  though  she  be  there  captured  before  she  have 
completed  the  unloading  of  her  cargo,  so  as  to  be  totally  lost 
with  the  residue  of  the  goods  on  board,  the  assured  will  be 
entitled  to  the  stipulated  return  of  premium,  in  addition  to 
the  whole  sum  insured  as  for  a  total  loss  (q) . 


Arriving 
captured. 


Capture  after 
arrival. 


(«)  Simond  v.  Boydell  (1779),  1 
Dougl.  268.  But  it  is  now  an  estab- 
lished custom  of  Lloyd's,  which  has 
been  expressly  adopted  by  the  Asso- 
ciation of  Average  Adjusters,  that 
when  the  words  "and  arrival"  follow 
the  stipulation  for  a  return  of  pre- 
mium on  a  policy  on  goods,  the  par- 
ticular average,  but  not  the  special 


charges,  is  deducted  from  the  amount 
insured,  in  order  to  arrive  at  the 
amount  on  which  the  return  is  calcu- 
lated.    So  Stevens,  Av.  198. 

(o)  Aguilar  v.  Rodgers  (1797),  7 
T.  R.  421  ;  Stevens,  Av.  198. 

(p)  7  T.  R.  422 

(?)  Horncastle  v.  Haworth  (1806), 
2  Marshall,  Ins.  681.. 
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1264.  In  fact,  in  all  these  oases,  the  arrival  of  the  ship  is  Sect.  1264. 
the  sole  test  of  the  return  of  premium,  and  no  regard  is  had 
hy  the  parties  to  the  condition  of  the  goods  on  the  ship's 
arrival.  The  total  or  partial  loss  of  the  goods  is  the  subject 
of  the  indemnity,  and  must  be  paid  by  the  underwriters. 
"  But,  as  to  the  return  of  the  additional  premium,  whether 
the  goods  arrive  safe  or  not  makes  no  part  of  the  question ; 
the  single  principle  which  governs  is,  that  in  the  events  which 
have  happened,  the  war  risk  has  been  rated  too  high  "  (r). 

The  words  "  and  arrive  "  may  be  so  used  as  to  mean  arrival  Arrival  to  be 
at  the  ship's  ultimate  port  of  destination ;  so  that  if  it  be  mate  port  of 
agreed  in  the  policy  to  return  different  portions  of  the  pre-  "destination, 
mium  in  case  the  ship  sail  with  convoy  for  different  portions 
of  the  voyage  and  arrive,  no  return  of  any  portion  of  the 
premium  can  be  claimed  if  the  ship  never,  in  fact,  arrives  at 
her  port  of  ultimate  destination. 

A  ship  was  insured  "  at  and  from  Lisbon  to  Cadiz,  and  at  Kellner  v. 
and  from  thence  to  Flushing,  at  a  premium  of  twenty  guineas 
per  cent.,  to  return  8  per  cent,  if  the  ship  sail  with  convoy 
from  Cadiz  to  England,  and  2  per  cent,  more  for  convoy  from 
England  to  Flushing ;  or  10  per  cent,  if  with  convoy  for  the 
voyage  and  arrives."  After  reaching  England  from  Cadiz 
with  convoy,  she  was  lost  by  British  capture  before  her 
arrival  at  Flushing.  Lord  Ellenborough  held,  that  no  return 
could  be  claimed  within  the  meaning  of  this  policy,  as  the 
ship  had  never  arrived  at  Flushing,  her  ultimate  port  of 
destination;  the  words  "and  arrives,"  his  Lordship  said, 
annexed  a  condition  which  overrode  equally  all  the  stipula- 
tions in  the  policy  as  to  returns  of  premium ;  and  the  true 
meaning  of  the  clause  was  this:  to  return  10  per  cent,  if  the 
ship  sail  with  convoy  for  the  voyage  and  arrives;  if  from 
Cadiz  with  convoy  for  England,  8  per  cent. ;  and  2  per  cent, 
more  for  convoy  from  England  to  Flushing  (s). 

In  this  case  the  arrival  at  Flushing  was  held,  on  the  true  Leevin  v. 

(r)  Per  Lord  Mansfield  in  Simond  (s)  Kellner  v.  Le  Mesurier  (1803), 

V.  Boydell  (177y),  1  Dougl.  271.  4  East,  396. 

A. VOL.  II.  ^  ^ 
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Sect.  1264.  construction  of  the  policy,  to  be  a  condition  affecting  all  the 
preceding  stipulations;  where,  however,  the  stipulation  was 
"  to  return  5  per  cent,  if  the  ship  sails  with  convoy  for 
Gottenburg,  and  arrives,  and  5  per  cent,  more  if  she  sails  for 
her  port  of  dplivery  and  arrives " ;  the  Court  of  Common 
Pleas  thought  it  questionable  whether  a  return  of  premium 
might  not  be  due  for  her  arrival  at  Gottenburg,  though  she 
never  arrived  at  her  ultimate  port  of  delivery  {f) . 

stipulation  to  1265.  During  the  great  European  war  and  Napoleon's 
portion  of  the  Continental  system,  a  practice  sprang  up,  which  ceased  with 
"^fOTfrnival "  ^^^  ^^^^  °^  things  that  called  it  forth,  of  stipulating  to  return 
a  portion  of  the  premium  "  for  arrival "  {u).  In  the  only  case 
of  this  kind  which  came  before  the  Courts,  goods  were  insured 
on  a  Baltic  risk,  with  the  usual  latitude  as  to  touching  and 
staying,  sailing  backwards  and  forwards,  &c.,  "  until  the 
captain  could  find  a  port,"  the  risk  on  the  goods  to  continue 
till  the  same  should  there  be  discharged  and  safely  landed 
with  a  warranty  to  be  free  from  capture  or  seizure  in  the 
ship's  port  or  ports  of  discharge,  at  a  premium  of  fourteen 
guineas,  to  return  7  per  cent,  for  arrival.  The  goods  being 
seized  on  board  the  ship  while  moored  in  Pillau  Roads  for 
the  purpose  of  discharging,  were  held  to  have  been  seized 
in  the  ship's  port  of  discharge  within  the  warranty.  The 
underwriters  consequently  were  discharged  from  the  loss ;  but 
the  Court  nevertheless  held,  that  there  had  been  such  an 
arrival  of  the  ship  as  to  entitle  the  assured  to  the  stipulated 
return  of  premium  («). 

It  is  clear  from  this  case  that  it  is  no  objection  to  the  claim 
for  a  return  of  premium  that  the  loss  was  one  not  insured 
against,  provided  the  ship  have  arrived  (y). 

IlH^wtth^'^        1266.  Where  the  words  "and  arrives"  are  not  inserted, 
convoy."         but  the  stipulation  is  simply  for  a  return,  "  if  the  ship  sails 

(«)  Leevin   v.    Cormao    (1812),    4  East,  295. 

Taunt.  483,  n.  {y)  Same  rule  in  the  United  States : 

(m)  Stevens,  Av.  198.  2  Phillips,  Ins.  s.  1840. 
{x)  Dalgleish  v.  Brooke  (1812),  15 
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with  convoy,"  the  construction  is  different,  and  the  rule  of   Sect.  1266. 
Simond  n.  Boydell  will  not  apply. 

Hence,  where,  in  an  insurance  on  goods,  with  a  stipulation  Langhom  ?•. 
to  return  so  much  per  cent.  "  for  convoy,"  the  assured  claimed 
to  recover  the  stipulated  return  (on  the  ground  that  the  ship 
had  sailed  with  convoy)  in  addition  to  a  total  loss  :  the  jury 
refused  to  give  it,  saying  that  the  assured  had  a  right,  in  case 
of  a  total  loss,  to  add  the  whole  amount  of  premium  to  his 
invoice,  and  so  could  recover  it  in  that  shape  included  in  the 
total  loss.  Sir  James  Mansfield,  hefore  whom  the  cause  was 
tried,  did  not  ohject  to  this,  nor  was  the  Court  moved  upon 

it(s). 

If  a  return  of  premium  be  stipulated,  in  case  the  ship  sails 
with  convoy,  and,  hefore  she  can  do  so,  the  underwriters  are 
discharged  by  a  breach  of  warranty,  the  assured  will,  it  seems, 
be  nevertheless  entitled  to  the  stipulated  return  {a). 

What  constitutes  a  sailing  with  convoy  so  as  to  entitle  the  What  con- 
assured  to  claim  a  stipulated  return  of  premium  within  the  aailiug  witt 
meaning  of  these  clauses,  may  be  seen  by  the  following  ease  :  o<"i"^°y- 
A  ship,  insured  "  at  and  from  Oporto  to  Leghorn  at  twelve  Duff, 
guineas  per  cent.,  to  return  6/.  if  she  sailed  with  convoy  from 
the' coast  of  Portugal  and  arrive,"  sailed  under  convoy  from 
Oporto  to  Lisbon,  the  general  rendezvous,  in  order  to  proceed 
thence  with   the  whole   fleet.     The  Oporto   fleet,  however, 
being  dispersed  on  its  way  to  Lisbon,  lost  the  convoy,  on 
which  the  ship  in  question,  then  judging  it  for  the  best,  ran 
for  England,  and  arrived.     Lord  Eldon  held  that,  upon  the 
true  construction  of  this  clause,  which  only  required  a  sailing 
with  convoy  from  some  part  of  the  coast  of  Portugal,  the 
assured  was  entitled  to  the  stipulated  return  of  premium  by 
the  ship's  having  sailed  with  convoy  from  Oporto  and  arrived 
in  England  {b). 

1267.  It  is  common  now,  in  time  policies,  to  insert  a  clause  Clauses  in 

time  policies. 

(z)  Langhom  v.  Allnutt  (1812),  4  (a)  Meyer  v.  Gregson,  2  Marshall, 

Taunt.  611 ;  2  Marshall,  Ins.  676.  Ins.  682. 

As  to  the  old  practice  on  this  point,  (i)  Audleyj-.  Dufe  (1800),  2  B.  &P. 

see  Stevens,  Av.  196.  HI- 

5f2 


1532 


RETURN  OF  PRKMIUM 


[part  III, 


Sect.  1267.  providing  for  the  reduction  of  premium  in  the  event  of  the 
vessel  not  being  continuously  employed  during  the  whole 
period  covered.  The  clause  takes  various  forms  (c)  :  under 
the  Institute  Time  Clauses  it  runs  as  follows  : — 


To 
return 


£        per  cent,  for  each  unoommenced  mouth  if  >\ 
it  be  mutually  agreed  to  cancel  this  policy  ; 

As  follows  for  each  consecutive  thirty  days  the 
vessel  may  be  laid  up  in  port,  viz.  :  — 
£        per  cent,  if  in  the  U.  K.  not  under  average. 
£        per  cent,  under  average,  or  if  abroad ; 


and 
arrival. 


"  If  ship  sold 
or  laid  up." 
Hunter  v. 
Wright. 


Under  a  stipulation  in  a  time  policy  on  a  ship  "  for  a 
return  of  premium  if  sold  or  laid  up  for  every  unoommenced 
month,"  the  assured  was  not  entitled  to  a  return  by  reason 
of  the  ship's  having  been  laid  up  for  several  months  out 
of  the  year  for  which  the  policy  was  in  force,  as  it  appeared 
that  she  was  employed  again  within  the  year  :  for  the  words 
"  laid  up,"  being  in  connection  with  the  word  "  sold,"  must 
be  taken  to  mean  such  a  permanent  laying  up  as  would  take 
place  if  the  ship  had  been  sold,  and  would  put  a  final  end  to 
the  policy  (of). 

A  time  policy  contained  a  clause  which  provided  that  if 
the  vessel  were  "  sold  or  transferred  to  new  management," 
the  policy  should  become  cancelled,  and  a  pro  rdfa  return  of 
premium  be  made.  She  was  captured  by  the  Japanese  during 
the  late  war,  and  condemned  by  a  Prize  Court ;  but  the  Court 
of  Appeal  held,  affirming  the  decision  of  Phillimore,  J.,  that 
there  had  not  been  a  transfer  to  new  management  within  the 
meaning  of  the  policy,  and  that  the  assured  could  not  claim 
a  return  of  premium  (e). 


(e)  See  Douglas  Owen's  Mar.  Ins. 
Notes  and  Clauses,  3rd  ed.  pp.  121 — 
123. 

{d)  Hunter  v.  Wright  (1830),  10 
B.  &  Or.  714. 

(e)  Pyman  v.  Marten  (1906),  22 
Times  L.  R.  834;  (1907),  13  Com. 
Cas.  64,  C.  A.  The  learned  judge 
thought  that  if  a  vessel  wtre  sold  by 
the  Admiralty  Court  or  by  a  Prize 


Court,  she  might  perhaps  be  said  to 
have  been  sold  or  transferred  to  new 
management  within  the  meaning  of 
the  clause,  though  he  inclined  to  the 
opinion  that  the  "free  of  capture 
and  seizure"  clause  was  a  bar  to  a 
claim  arising  out  of  a  sale  by  a  Prize 
Court.  In  this  opinion  he  was  sup- 
ported by  the  Court  of  Appeal. 
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It  is  common  to  provide  for  the  return  of  a  portion  of  Sect.  1267. 
the  premium,  on  condition  that  the  vessel  shall  not  be 
employed  except  in  certain  specified  trades,  or  within  a 
specified  area.  Where  a  vessel  was  insured  for  twelve 
months  at  eight  guineas  per  cent.,  "returning  one  guinea 
per  cent,  if  vessel  employed  in  Eastern  trade  during  the 
whole  currency  of  this  policy,"  and  the  vessel  was  totally 
lost  before  the  expiration  of  the  twelve  months,  but  having 
been  until  her  loss  only  employed  in  such  trade,  it  was  held 
that  the  currency  of  the  policy  ended  when  the  ship  was 
lost,  and  that  her  owners  were  therefore  entitled  to  the 
return  (/). 

These  are  the  more  ordinary  stipulations  of  this  nature, 
and  they  fully  illustrate  the  rules  applicable  to  cases  of  this 
kind  in  general.  Of  course,  it  is  open  to  the  parties  to 
stipulate  that  the  happening  of  any  specified  event  shall 
entitle  the  assured  to  a  return  of  so  much  per  cent,  of  the 
premium  (g). 

The  old    custom  {/>),  in  virtue  of  which  the  underwriter  Deduction  of 
used  to  be  allowed   to  deduct  one-half  per  cent,  from  the  cent.  "    ^^^ 
amount  of  returnable  premiums,   is   now   obsolete  in  this 
country. 

1268.  In  all  oases  where  there  is  reason  to  suppose  that  the  Practice  as  to 
assured  may  be  entitled  to  claim  a  return  of  premium,  it  will  premium  i^nto 
be  advisable  for  the  underwriter,  in  defending  an  action  on  ^°"'^*- 
the  policy,  to  pay  the  premium  into  Court,  so  as  to  escape 
liability  for  costs  («). 

Lord  Eldon,  while  Chief  Justice  of   the  Common  Pleas,  Counsel  need 
was  of  a  different  opinion  as  to  the  necessity  for  opening  this  return  of 
question  to  the  jury ;  but  it  subsequently  became  the  estab-  P"^*™'"™- 
lished  practice  for  the  plaintiff's  counsel  not  to  announce  at 

(/)  GrorseddS.S.  Co.  Ltd.  D.Forbes  ancient   jurists;    Stevens,  At.   206. 

(1900),  5  Com.  Cas.  413.  The  Code  de  Commerce  provides  for 

(ff)  See,   e.p.,   lonides   c.   Harford  the  retention  of  one-half  per  cent,  in 

(1859),  29  L.  J.  Ex.  36.  certain  cases,  see  arts.  349,  358—361. 

(h)  See  2  Emerigon,  u.  xvi.  s.  6,  (»)  See  Peuson  v.  Lee  (1800),  2  B. 

p.    201,    citingf    foreign    laws    and  &  P.  330. 
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Sect.  1S68.  first  any  intention  to  claim  a  return  of  premium  ;  so  that  if 
the  defendant's  case  proved  him  to  be  entitled  thereto,  he 
recovered  it  as  money  received  at  any  time  before  verdict; 
he  thus  obtained  the  full  advantage  which  the  evidence  pro- 
duced entitled  him  to,  without  disparaging  his  own  case  at 
the  outset  by  setting  up  a  demand  implying  a  doubt,  at  least, 
of  being  able  to  sustain  his  principal  claim  {k). 
Effect  of  But  suppose  the  plaintiff  should,  without  damage  to  his 

out  of  Court,  owa  case  on  the  record,  be  able  to  take  this  money  out  of 
Court,  replying  at  the  same  time  damages  ultra,  and  the  jury 
should  ultimately  find  him  entitled  to  his  principal  4eD3and, 
a  thing  inconsistent  with  any  title  to  a  retm-n  of  the  pre- 
mium, the  Court  would  not  allow  him  to  recover  more  than 
the  amount  of  such  principal  demand,  less  the  sum. taken  out 
of  Court  (0. 

[k]    2    Marshall,    Ins.    663  ;   per  (/)  Carr  v.  Roy.  Exoh.  Ass.  Co. 

Ohambre,  J.,  inPenson  t).  Lee(lSOO),       (1864),  and  Carr  v.  Montefiore,   34 
2B.  &P.  333.  L.  J.  Q.  B.  21. 
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SECT. 
Modem  Procedure    1269 

The  ConsoUdatioii  Eule 1270 

Order  for  Ship's  Papers  . .  1271,  1272 

Parties  to  Action  ;  Provinces  of 
Judge  and  Jury  1273,  1274 


SEor. 
Evidence  in  Action  on  Policy — 

Proof  of  the  Policy,  &c 

1275—1277 

„      of  Interest    1278—1280 

,,     of  Inception  of  Risk. , 

1281,  1282 
,,      of  Loss,  &o 1283—1285 


1269.  Previous  editions  of  this  work  terminated  with  several  Commercial 
chapters  devoted  to  the  subject  of  Jurisdiction,  Procedure  and  Procedure. 
Evidence.     There  is  comparatively  little  in  those  chapters  of 
sufficient  importance   at  the  present  time  to  justify  then- 
retention  in  this  edition.     Such  questions  as  who  are  the 

proper  parties  to  sue  or  be  sued,  and  what  facts  must  be 
proved  by  a  plaintiff  or  a  defendant  in  order  to  win  his  case, 
have  already  been  dealt  with  generally  in  the  course  of  the 
work ;  and  questions  as  to  the  proper  form  of  a  declaration 
or  of  a  plea  are  no  longer  of  much  practical  importance  (a). 
Cases  of  marine  insurance  have,  since  1895,  been  usually  tried 
in  what  is  known  as  the  Commercial  Court,  where  justice  is 
administered  without  paying  a  too  rigid  attention  to  forms 
or  to  technicalities  of  evidence  {b). 

1270.  Actions   on   Lloyd's    policies    are    now  commonly  Consolidation 

Eule. 


(«)  Forms  of  statement  of  claim 
and  defence  mil  be  found  in  Appen- 
dices C.  (s.  5,  No.  6)  and  D.  (s.  5, 
Nos.  13—15)  to  the  R.  S.  0.  1883. 

(A)    For   the    procedure    of    this 


Court,  see  Mathew's  Practice  of  the 
Commercial  Court ;  Scruttou  on 
Charter-parties,  &c.,  5th  ed.  pp. 
324—330. 


1538  PROCEDURE  AND  EVIDENCE.  [PAKT  IV. 

Sect.  1270.  brought  against  one  individual  underwriter  selected  by  the 
plaintiff.  Each  underwriter  is,  of  course,  only  severally 
bound  for  the  amount  of  his  own  subscription,  and  a  judg- 
ment against  one  underwriter  would  not,  apart  from  agree- 
ment, or  some  mode  of  procedure  introduced  to  meet  the  case, 
bind  other  underwriters  who  had  subscribed  the  same  policy. 
The  assured  would,  therefore,  be  entitled  to  bring  a  separate 
action  against  all  the  separate  underwriters  on  the  same 
policy,  however  numerous,  in  respect  of  the  same  loss  and  the 
same  risk. 

As,  however,  in  every  policy,  regarded  as  a  contract  of 
indemnity,  there  are  substantially  but  two  parties — namely, 
the  assured  on  one  side  and  the  whole  body  of  underwriters 
on  the  other ;  and  as  the  claim  to  a  loss  on  such  policy  must 
generally  rest  on  the  same  grounds,  when  preferred  against 
one  of  the  underwriters,  as  when  preferred  against  another, 
it  is  obviously  desirable  that  in  actions  on  policies,  as  in  all 
other  eases,  a  single  trial  should  decide  what  is,  in  fact,  but  a 
single  question. 

Accordingly,  in  order  to  secure  this  result.  Lord  Mansfield 
introduced  the  practice  of  consolidating  actions  on  policies  of 
insurance  (c). 

At  the  present  day  the  case  is  adequately  provided  for  by 
the  rules  of  the  Supreme  Court,  1883  (d),  which  give  general 
powers  of  consolidating  all  actions,  whether  of  marine  insu- 
rance or  not,  pending  in  the  same  Division.  In  one  of  the 
appendices  (e)  to  the  rules,  there  is  a  lengthy  form  of  an  order 
to  consolidate  actions  against  underwriters  in  particular,  which 
form  appears  to  embody  in  substance  the  earlier  practice. 
Perhaps  the  most  noticeable  feature  o^  the  old  practice  was 
that  inasmuch  as  the  order  for  consolidation  was  a  favour 
asked  for  by  the  defendants,  it  was  only  they  who  were  bound 
by  the  result.     The  plaintiff  might  if  he  chose,  after  a  verdict 

(c)  Amould  (2nd  ed.  p.  1272)  here  suffioient  importance  to  retain  in  this 

followed  with  some  pages  relating  edition, 

to  the  old  practice  aa  to  consolida-  (rf)  Ord.  XLIX.  r.  8. 

tion,  which  are  not  considered  as  of  (e)  App.  K.  No.  60. 


PART. IV.]  PROCEDURE  AND  EVIDENCE.  15-39 

for  the  defendant  at  the  first  trial,  proceed  with  one  of  his   Sect.  1270. 
other  actions. 

In  modern  practice,  however,  the  consolidation  order  is  not 
very  much  used.  The  plaintiff  usually  issues  a  single  writ 
against  one  underwriter,  and  the  result,  apart  from  special  cir- 
cumstances, is  treated  by  all  parties  as  concluding  the  matter. 

1271.  There  is  one  important  point  of  practice  which  is  Order  for 
peculiar  to  actions  on  policies  of  marine  insurance  ;  this  is  the  ®  *P  ^  papers, 
practice  whereby  the  underwriter  is  entitled,  as  a  matter  of 
course,  to  an  order  against  the  assured,  requiring  the  latter  to 
discover  on  oath,  and  to  produce,  all  the  ship's  papers.  This 
practice  appears  to  have  been  introduced  about  a  century  ago, 
at  a  time  when  the  Courts  of  Common  Law  were  unable  to 
grant  discovery,  in  order  to  relieve  the  underwriter  of  the 
necessity  of  going  to  a  court  of  equity  (/) .  Further  reasons 
for  the  practice  are  that  "  the  underwriters  have  no  means  of 
knowing  how  a  loss  was  caused ;  it  occurs  abroad  and  when 
the  ship  is  entirely  under  the  control  of  the  assured.  In 
addition  to  this  the  contract  of  insurance  is  made,  in  peculiar 
terms,  on  behalf  of  the  assured  himself  and  all  persons  inte- 
rested, and  who  these  persons  are,  especially  at  the  time  of 
the  loss,  is  entirely  unknown  to  the  underwriters"  (g).  Nor 
was  the  practice  of  making  the  order  on  all  parties  interested, 
without  an  affidavit,  altered  by  the  Judicature  Acts  (A). 

The  order  is  very  comprehensive  in  form  and  runs  as 
follows  (?)  : — "  It  is  ordered  that  the  plaintiff  and  all  persons 
interested  in  these  pioceedings  and  in  the  insurance,  the  sub- 
ject of  this  action,  do  produce  and  show  to  the  defendant,  his 
solicitors  or  agents,  upon  oath,  all  insurance  slips,  policies, 
letters,  or  instruction,  or  other  orders  for  effecting  such  slips 
or  policies,  or  relating  to  the  insurance  or  the  subject-matter 
of  the  insurance  on  the  ship  or  the  cargo  on  board 

(/)   See  Goldsohmidt  ».  Marryat  (h)  Ibid.  ;   and  see  also  West  of 

(1809)    1  Camp,  at  p.  562,  per  Mans-  England  Bank  v.  Canton  Ins.  Co. 

field,  C.  J.  (1877),  2  Ex.  D.  472. 

iff)  Per  Brett,  L.  J.,  in  China  S.S.  (i)   App.   K.   to  E.   S.   C.    1883, 

Co.  V.  Commercial  Ass.  Co.  (1881),  8  No.  19. 
Q.  B.  D.  142,  at  p.  145. 
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Sect.  1271.  thereof,  or  the  freight  thereby,  and  also  all  documents  relating 
to  the  sailing  or  alleged  loss  of  the  said  ship,  the  cargo  on 
hoard  thereof  and  the  freight  thereby,  and  all  letters  and 
correspondence  with  any  person  or  persons  in  any  manner 
relating  to  the  effecting  the  insurance  on  the  said  ship,  the 
cargo  on  hoard  thereof,  or  the  freight  thereby,  or  any  other 
insurance  whatsoever  effected  on  the  said  ship,  or  the  cargo 
on  board  thereof,  or  the  freight  thereby  on  the  voyage  insured 
by,  or  relating  to  the  policy  sued  upon  in  this  action,  or  any 
other  policy  whatsoever  effected  on  the  said  ship,  or  the  cargo 
on  board  thereof,  or  the  freight  thereby  on  the  same  voyage. 
Also  all  correspondence  between  the  captain  or  agent  of  the 
vessel  and  any  other  person,  with  the  owner  or  any  person  or 
persons  previous  to  the  commencement  of  or  during  the 
voyage  upon  which  the  alleged  loss  happened.  Also  all 
protests,  surveys,  log  books,  charter-parties,  tradesmen's  bills 
for  repairs,  average  statements,  letters,  invoices,  bills  of 
parcels,  bills  of  lading,  manifests,  g-ccounts,  accounts-current, 
accounts-sales,  bills  of  exchange,  receipts,  vouchers,  books, 
documents,  correspondence,  papers,  and  writings,  (whether 
originals,  duplicates,  or  copies  respectively),  which  now  are  in 
the  custody,  possession,  or  power,  of  the  said  plaintiff  and  the 
said  other  persons  as  aforesaid,  his,  or  their,  or  any  or  either 
of  their  brokers,  solicitors,  or  agents,  in  any  way  relating  or 
referring  to  the  matters  in  question  in  this  action,  with  liberty 
for  the  defendant,  his  solicitors,  or  agents  to  inspect  and  take 
copies  of  or  extracts  from  the  same  or  any,  or  either  of  them, 
[and  that  in  the  like  manner  the  plaintiff  and  the  said  other 
persons  as  aforesaid  do  account  for  all  such  documents  as  were 
once,  but  are  not  now,  in  his,  their,  or  any  or  either  of  their 
possession,  custody,  or  power(y),J  and  that  in  the  meantime 
all  further  proceedings  be  stayed,  and  that  the  costs  of  and 
occasioned  by  this  application  be  ." 

Stringent  1272.  It  will  be  observed  that  this  order  is  much  more 

nature  of  1  he  .  ■,        o        t 

order.  strmgent  than  thie  common  order  lor  discovery  made  m  an 

{j)  See  China  S.S.  Co.  o.  Commercial  Ass.  Co.,  supra  j  0.  LXI.  r.  33. 
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ordinary  action,  whicli  only  emtraces  such  documents  relating  Sect.  1372. 
to  the  matters  ia  question  in  the  action  as  are  or  have  been 
in  the  possession  or  power  of  the  party.  From  the  observa- 
tions above  cited  of  Brett,  L.  J.  {k),  it  might  have  been 
inferred  that  the  order  would  only  be  made  against  a  ship-  , 
owner,  with  the  object  of  obtaining  from  him  information  of 
which  he  alone  was  possessed.  But  the  terms  of  the  order 
and  the  decisions  thereon  go  far  beyond  such  a  limitation. 
Thus,  it  was  held  that  the  order  was  properly  made  against  Made  against 
mortgagees  who  had  never  sailed  or  been  in  possession  of  the  ^"^  gagees. 
vessel,  and  that  it  was  not  a  sufficient  compliance  with  the 
order  for  them  to  swear  that  they  had  no  papers  (l).  The 
position  was  thus  explained  by  Gleasby,  B. : — "  The  interest 
of  the  plaintiffs  is  that  of  bare  mortgagees.  They  have 
nothing  to  do  with  the  sailing  of  the  ship ;  they  merely  have 
an  interest  in  the  ship  itself.  The  ship  is  lost ;  they  bring 
this  action.  Is  the  underwriter  entitled  to  call  upon  them 
not  only  to  make  an  affidavit  and  to  produce  that  which  they 
have — which  is  nothing,  from  their  interest  being  such  as  I 
have  mentioned — but  to  cause  these  papers  to  be  produced 
upon  affidavit  by  the  mortgagor,  who,  by  permission  of  the 
mortgagee  has  sailed  the  ship,  and  who,  I  assume,  would  be 
the  person  in  possession  of  all  the  ship's  papers  ?  I  do  not 
say  that  the  mortgagees  would  be  bound  to  produce  through 
the  mortgagor  all  those  papers — we  do  not  decide  that — but  at 
all  events,  they  cannot  say  :  '  We  will  do  no  more  than  make 
an  affidavit  that  we  have  no  papers  ourselves,  or  none  under 
our  actual  control.'  No  ;  they  must  go  further,  and  endeavour 
to  comply  with  the  practice  in  substance,  that  is  to  say,  they 
must  endeavour  to  produce  the  ship's  papers ;  they  must 
satisfy  us  that  they  have  made  application  to  the  mort- 
gagor and  have  done  what  they  can  to  place  the  defendant 
in  the  position  of  knowing  what  his  defence  to  the  action 
is"(/w). 

(/c)  See  alao  per  Oookburn,  0.  J.,  Canton  Ins.    Co.    (1877),   L.   R.    2 

in  Rayner  v.  Kitsou  (1865),  35  L.  J.  Ex.  D.  472. 

Q.  B.  at  p.  61.  (m)    1*61    Cleasby,   B.,   L.    E.    2 

(l)    West    of    England    Bank    v.  Ex.  D.  at  p.  474.     The  judgments 
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Sect.  1272. 

Owner  of 
goods  and 
re-asBured. 


Discovery 
where  action 
brought  in 
name  of 
agent. 


Similarly,  the  order  is  made  against  a  plaintiff  claiming 
on  a  policy  on  goods  (»),  and  against  an  underwriter  suing 
upon  a  policy  of  re-insurance  (o).  It  has  also  been  granted 
against  an  assured  in  an  action  brought  against  him  by  an 
underwriter  to  recover  back  money  alleged  to  have  been 
obtained  by  fraud  [p). 

It  is  to  be  observed  that  the  order  will  only  be  made  where 
the  case  is  really  one  of  marine  insurance.  It  has  been 
refused  not  only  where  the  transit  covered  was  entirely 
inland  {q),  but  also  in  two  eases  where  it  was  partly  by  sea 
and  partly  by  land  (r)  ;  but  it  was  granted  by  the  Court  of 
Appeal  where  the  voyage  was  mainly  by  sea,  and  the  last- 
mentioned  decisions  were  questioned  by  the  Court  (s). 

When  the  nominal  plaintiff  has  effected  the  policy  as  an 
agent  for  another,  the  underwriter  is  entitled  to  the  same 
discovery  as  if  the  real  assured  were  a  party  to  the  action  [t). 


Who  can  sue?  1273.  Questions  as  to  who  are  competent  and  proper  parties 
to  avail  themselves  of  policies  have  already  been  sufficiently 
discussed  (m).  An  action  on  a  policy  may  be  brought  in  the 
name  of  the  broker,  or  other  agent,  who  has  effected  it  in  his 
own   name  (»),   and,  speaking   generally,  persons  in  whose 


of  the  Court  of  Appeal  in  China 
S.S.  Co.  V,  Commercial  Ass.  Co.,  ubi 
supra,  are  to  the  same  effect.  For 
an  instance  where  the  Court  was  not 
satisfied  that  the  plaintiffs  had  done 
their  best  to  obtain  papers,  see  Lon- 
don &  Provincial  Co.  v.  Chambers 
(1900),  5  Com.  Cas.  241. 

in)  See  per  A.  L.  Smith  and 
Chitty,  L.  JJ. ,  in  the  case  next 
cited. 

(o)  China  Traders'  Co.  v.  Royal 
Exch.  Ass.  Corp.,  [1S98]  2  Q.  B. 
187;  overruling  two  recent  Divisional 
Court  decisions  to  a  contrary  effect. 

[p)  Boulton  V.  Houlder,  [1904]  1 
K.  B.  784,  C.  A. 

[q]  Schloss  V.  Stevens  (1905),  10 
Com.  Cas.  224,  C.  A.  See  also 
Tannenbaum    u.   Heath    (1908),    13 


Com.  Cas.  264,  C.  A. 

(r)  Henderson  i>.  The  Undcr- 
wiiting,  &c.  Assoc,  [1891]  1  Q.  B. 
567 ;  Village  Main  Reef  Co.  <■. 
Stearns  (1900),  5  Com.  Cas.  246. 

(s)  Harding  v.  Bussell,  [1905]  2 
K.  B.  83. 

{t)  Willis  V.  Baddeley,  [1S92]  2 
Q.  B.  324.  As  to  discovery  where 
an  action  brought  in  the  name  of  an 
assured  is  conducted  by  the  under- 
writer who  is  subrogated  to  his 
rights,  see  James  Nelson  &  Sons, 
Ltd.  V.  Kelson  Line,  Ltd.,  [1906]  2 
K.  B.  217. 

(u)  See  Part  I.  Chap.  VITL  on 
Description  of  Assured  in  the  Policy, 
&c. 

(!>)  Usparicha  v.  Noble  (1811),  13 
East,    332 ;  Provincial  Ins.   Co.   of 
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interest  a  policy  has  been  effected  («),  or  to  whom  the  policy   Sect.  1273. 
has  been  properly  assigned  {y),  can  sue  thereon,  as  weU  as  the 
nominal  assured  (s). 

Questions  sometimes  arise,  in  cases  of  marine  insurance,  as 
to  the  respective  provinces  of  judge  and  jury.     It  is  within  Province  of 
the  province   of  the   jury  to   determine   questions  of  fact  *^  •'"'"■' 
relating  to  the  existence  of  mercantile  usage,  and  to  the  use 
and  meaning  of  mercantile  terms.    The  customs  of  merchants, 
and  the  general  and  known  usages  of  trade,  when  they  have  Usages. 
been   ascertained  and  determined  by  a  course  of  judicial 
decision,  form  part  of  the  law  merchant,  and  as  such  are 
thenceforward  judicially  noticed  by  the  Courts  {a). 

The  usages,  however,  of  a  particular  trade  (6),  or  of  a  par- 
ticular place,  as  the  usages  at  Lloyd's  (c),  must  be  proved  by 
parol  evidence  to  the  satisfaction  of  the  jury;  and  whether 
the  parties  to  the  contract  must,  from  their  place  of  residence, 
habits  of  business,  or  other  oircu-mstances,  be  taken  to  be 
cognisant  of  the  usage  at  Lloyd's,  is  also  a  question  for  the 
jury  id),  according  to  whose  finding  thereon  the  Courts  hold 
the  parties  bound  or  not  boimd  by  the  usage.  It  is,  how- 
ever, in  all  cases  for  the  Court  to  decide  whether  evidence  of 
usage  be  admissible.         ■' 

1274.  The  construction  of  the  policy,  when  the  meaning  of  Terms  of 
its  terms  is  ascertained,  is  for  the  Court ;  but  the  interpreta- 

Oanada  ».    Leduc  (1874),  L.  R.   6  ineuranoe  as  well  as  the  mortgagee, 

P.  C.  224.  may   sue   although   the   policy  has 

{x)  Sunderland  Marine  Ins.  Co.  ■!>.  been  handed  over  to  the  latter. 

Kearney  (1851),  16  Q.  B.  925;  20  [a)  Bamett  v.  Braudao  (1843),   6 

L.  J.  Q.  B.  417  ;  Browning  v.  Pro-  M.  &  Gr.  630. 

vincial  Ins.  Co.  of  Canada  (1873),  (b)  Pelly  v.  Royal  Exch.  Ass.  Co. 

L.  R  5  P.  C.  263.  (1757),  1  Burr.  341 ;  Nobles.  Keuuo- 

ly)  Mar.  Ins.  Act,  s.  60  (2),  ante,  way  (1780),  2  Dougl.  610 ;  MQward 

J  175.  V.  Hibbert  (1842),  3  Q.  B.  120. 

(z)  In  Swan  V.  Maritime  Ins.  Co.,  (c)  Qabay  v.  Lloyd  (1825),  3  B.  & 

[1907]  1  K.  B.  116 ;  12  Com.  Cas.  Cr.    793  ;     Lawrence    v.    Aberdein 

73,    Channel!,    J.,    held    that    the  (1821),  5  B.  &  Aid.  107. 

plaintife  need  not  be  the  holder  of  {d)  Stewart  v.  Aberdein  (1838),  4 

the  policy  in  order  to  maintain  an  M.  &  W.  211 ;  Sweeting  v.  Pearoe 

action  thereon,  and  thought  that  a  (1861),  7  C.  B.  N.  S.  449  ;  9  ibid.  634. 
mortgagor,  who  is  interested  in  the 
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Materiality  of 
representation 
and  conceal- 
ment. 


Sect.  1274.  tion  to  te  put  upon  technical  terms  (e),  the  extension  given 
by  mercantile  usage  to  descriptions  of  ports  or  places  named 
in  the  policy  (/) ,  and  the  construction  of  peculiar,  novel,  or 
unusual  clauses  by  received  practice  or  known  usage  (g),  is  for 
the  jury.  In  these  cases  it  is  for  the  jury  to  say  what  the 
meaning  of  the  expression  is,  but  for  the  Court  to  decide 
what  the  meaning  of  the  contract  is  (h). 

The  question  of  the  materiality  of  a  representation  (?)  or 
concealment  (k)  is  for  the  jury,  though  the  Judge  in  such 
cases  ought  to  take  care  that  they  are  not  misled  by  anything 
that  comes  out  in  the  evidence  [l).  The  question  whether  a 
given  ship  be  out  of  time  on  a  given  voyage  seems  exclusively 
a  question  for  the  jury  (m). 

In  cases  of  deviation,  the  question  as  to  what  is  the  usual 
or  prescribed  course  of  tbe  voyage  insured  is,  generally 
speaking,  for  the  jury,  andis  to  be  made  out  by  the  evidence 
of  mercantile  men.  Whpn  so  ascertained,  the  question 
whether,  upon  the  whole  construction  of  the  policy  and 
under  all  the  circumstances  of  the  case,  there  has  been  what 
amounts  to  a  deviation,  is  for  the  Court  («).  It  is  for  the  jury 
to  say  whether  a  given  voyage  has  been  commenced  or  pro- 
secuted^ within  a  reasonable  time  (o). 

question  whether  the  ship  was  seaworthy  when  she 
lied  is  for  the  jury;  and  whether  anything  has  been  done 


Deviation. 


Delay. 


Seaworthi- 
ness. 


(c)  Houghton  V.  Oilbart  (1836),  7 
C.  &  P.  701. 

(/)  Constable  v.  Noble  (1810),  2 
Taunt.  403 ;  Cockey  v.  Atkinson 
(1819),  '2  B.  &  Aid.  460;  Robertson 
V,  Clarke  (1824),  1  Bing.  445  ;  Moxon 
V.  Atkins  (1812),  3  Camp.  200. 

{ff)  Parr  v.  Anderson  (1805),  6 
East,  202,  207. 

(A)  Per  Parko,  B.,  in  Hutchinson 
*.  Bowker  (1839),  5  M.  &  W.  542. 

(i)  M'Dowall  V.  Fraser  (1779),  1 
Dougl.  260  ;  Mackintosh  v.  Marshall 
(1843),  11  M.  &  W.  121;  Duer, 
Representations,  78,  196. 

(A)  Littledale  <-.  Dixon  (1805),  1 
B.  &  P.  N.  R.  151 ;  Rawlins  v.  Des- 


borough  (1840),  2  Mood.  &  Rob.  328  ; 
Westbury  l\  Aberdein  (1837),  2  M. 
&  W.  267. 

(1)  Mackintosh  v.  Mai-shaU  (1843), 
U  M.  &W.  126. 

(m)  Littledale  v.  Dixon  (1805),  1 
B.  &P.  N.  R.  151. 

(«)  So  Arnonld,  2nd  ed,  p.  1307, 
sed  quffre. 

(o)  Mount  ...  Larkins  (1831),  8 
Bing.  108.  See  also  Phillips  v. 
Irving  (1844),  7  M.  &  Gr.  325.  By 
sect.  88  of  the  Mar.  Ins.  Act,  where 
any  reference  is  made  in  the  Act  to 
reasonable  time  or  reasonable  dili- 
gence, the  question  what  is  reason- 
able is  one  of  fact. 
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to  dispense  witli  the  obligation  of  the  implied  warranty  is  for   Sect.  1274. 
the  Court  (p). 

In  cases  of  alleged  illegality  for  violating  the  laws  of  Illegality. 
blockade,  the  question  whether  actual  notice  of  a  blockade 
has  reached  the  captain  is  for  the  jiiry  {q) ;  whether  he  is  to 
be  presumed  in  law  to  have  had  notice  in  consequence  of  a 
certain  public  notification  by  the  government  is  for  the 
Court  (r) ;  but  whether  the  captain  was  endeavouring  to  break 
the  blockade  when  taken  is  a  question  for  the  jury  (s). 

When  the  question  turns  upon  the  extent  to  which  the  Extent  of 
plaintiff  is  entitled  to  recover  in  respect  of  his  interest,  the  intended  to 
jury  may  be  asked  whether,  in  procuring  the  policy  to  be    ^'"^"'^®  • 
effected,  he  intended  to  protect  his  own  interest  only,  or  that 
also  of  other  parties  not  named  on  the  record,  but  having  an 
interest  in  the  subject  of  insurance  {t). 

In  determining  whether  the  loss  on  a  wreck  or  stranded  Constructive 
ship  is  constructively  total,  the  question  whether  the  ease  was 
one  for  abandonment  rather  than  repair  is  for  the  jury. 
Whether  notice  of  abandonment  has  been  given  in  due  time 
was  said  by  Arnould  to  be  a  question  for  the  Court.  This 
opinion  derives  considerable  support  from  the  reported 
cases  (u) .  The  Marine  Insurance  Act,  however,  which  pro- 
vides that  notice  of  abandonment  must  be  given  with  reason- 
able diligence  after  the  receipt  of  reliable  information  (»), 
also  declares  that  the  question  what  is  reasonable  diligence 
is  one  of  fact  (p).     It   seems  to   follow  that  the   question 


(p)  So  Arnould,  2nd  ed.  p.  1307,  Cas.  370.     "I  have  to  ascertain  as 

citing  Weir  v.  Aberdein  (1819),  2  B.  matter  of  fact  the  risk  intended  to  be 

&  Aid.  320.  covered,"  per  Mathew,  J. 

(g)  Harratt  v.  "Wise  (1829),  Dans.  («)  See  the  cases  cited,  ante,  §§  1192 

&  Ll.  234 ;  "Winder  «).  Wise  (1829),  —1194,    in    particular    MeHish    v. 

ibid.  238.  Andrews      (1813),     15     East,      13 ; 

(r)  Naylor  v.  Taylor  (1829),  Dans.  Aldridge  v.  BeU  (1816),  1  Stark.  198  ; 

&  LI.  240.  Eeid  v.  Bonham  (1821),  3  Brod.  &  B. 

(«)  Ibid.  1*7.     See  also  Anderson  v.  Royal 

{t)  Carruthers  v.  Sheddon  (1815),  Exchange  Ass.  Co.  (1805),  7  East,  38. 

6  Taunt.  14 ;  Irving  v.  Richardson  {x)  Sect.  62  (3). 

(1831),   2  B.    &  Ad.   193;  Scott  v.  {y)  Sect.  88. 
Globe  Mar.  Ins.  Co.  (1896),  1  Com. 


A, — VOL.  JI. 
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Reasonable 
skill  and  care, 


Sect.  1S74.  whether  notice  of  abandonment  was  given  in  due  time  is  one 
for  the  jury  (a).  As,  however,  the  onus  of  proof  that  the  . 
notice  was  given  in  due  time  is  on  the  assured,  the  judge  has 
no  doubt  power  to  hold  on  the  facts  as  proved  that  he  has 
given  no  evidence  which  justifies  the  judge  in  leaving  the 
question  to  the  jury  (a). 

In  actions  against  policy  brokers  and  other  agents  for 
negligence,  questions  as  to  reasonable  skill  and  care,  due 
diligence,  and  gross  negligence  must,  generally  speaking,  be 
decided  by  the  jury  {b). 

SufSoienoy  of       1275.  The  rules  of  evidence  applicable  to  policies  of  insur- 
^™  ance  do  not  differ  from  those  which  prevail  in  other  cases. 

Questions  of  the  burden  of  proof  and  the  sufficiency  of  the 
evidence  have  to  a  great  extent  been,  considered  in  the  course 
of  this  work  ;  but  the  following  remarks,  reproduced  chiefly 
from  previous  editions,  may  be  of  some  use  to  the  prac- 
titioner. 
Proof  of  the  The  allegation  that  the  policy  was  effected  by  the  nominal 
poUcyf  °  ^  assured  as  agent  for  the  party  interested  must  be  substantially 
proved  as  laid  (c). 

In  the  leading  case  on  this  subject,  the  allegation  that  the 
policy  was  effected  by  the  plaintiffs  as  agents  for  one  Lund, 
and  for  his  use  and  benefit,  was  held  to  be  sustained  by  proof 
that  plaintiffs  had  effected  the  policy  as  general  agents  for 
Lund  and  consignees  of  the  bill  of  lading ;  and  that  Lund, 
after  being  informed  of  their  having  effected  the  policy  on 
his  behalf ,  had  written  to  approve  of  their  having  done  so  (d). 
The  main  principle  acted  upon,  in  this  case,  and  illustrated 
more  or  less  by  most  of  the  subsequent  decisions  on  the 
point,  is  that  subsequent  ratification  of  the  insurance  by  the 

L.  J.,  at  p.  489. 

{/)]  See  ante,  Part  I.  Chap.  VII. 

(c)  See  Boston  Prnit  Co.  v.  British 
and  Foreign  Mar.  Ins.  Co.,  [1906] 

A.  C.  336. 
{d)  WalS  V.  Hornoastle  (1798),  1 

B.  &  P.  316. 


Proof  of 
agency  for 
assured. 


Ratification. 


(«)  i3ee  per  Shee,  J.,  in  Kemp  v. 
HalUday  (1866),  34  L.  J.  Q.  B.  233, 
241.  In  Gemon  v.  Ebyal  Exchange 
Ass.  (181S),  6  Taunt.  383,  Gibbs,  C.  J., 
left  the  question  to  the  jury,  subject 
to  the  opinion  of  the  Court. 

(a)  See  Kaltenbach  v.  Mackenzie 
(1878),  3  C.  P.  D.  467,  per  Thesiger, 
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principal  on  whose  behalf  it  is  efEeoted,  is  equivalent  to  a  prior   Sect.  1275. 
order  on  his  part  to  insui'e — omnis  ratihabitio  retrotrahitur,  et 
mandate  mquiparatitr  (e). 

After  verdict,  it  will  he  intended  that  sufficient  proof  has 
been  given  that  the  plaintiffs  effected  the  policy  on  behalf  of 
the  party  really  interested.  Lord  EUenborough,  therefore, 
refused  to  arrest  judgment  in  an  action  on  a  policy,  though  it 
appeared  on  the  face  of  the  declaration  that  the  plaintiffs  on 
the  record  were  neither  the  persons  named  in  the  poUcy  nor 
the  parties  interested  (/). 

1276.  Unless  admitted,  as  is  very  generally  the  case,  the  Agency  for 
subscription  of  the  policy  must  be  proved  in  the  usual  way.  p^,  ^^  ^^  ^  ,  _ 
Where  the  underwriter's  signature  has  actually  been  written  soription  of 
by  himself,  no  difficulty  can  arise;  where,  however,  ag  not 
unfrequently  occurs,  the  policy  has  been  subscribed  by  an 
agent  on  his  behalf,  a  question  may  arise  as  to  the  authority 
of  the  agent.  As  to  this,  proof  that  the  agent  had  often 
subscribed  policies  in  defendant's  name,  and  that  the  defen- 
dant had  held  him  out  to  the  world  as  properly  authorized 
for  that  purpose,  was  held  by  Lord  Kenyon  sufficient  evidence 
of  an  authority  to  sign,  without  proof  of  any  written  autho- 
rity so  to  do  (g).  Lord  EUenborough,  in  one  case,  seems  to 
have  thought  this  proof  not  sufficient  {h) ;  but  admitted  it  to 
be  so  in  another,  when  coupled  with  the  additional  fact  that 
the  defendant  had  been  in  the  habit  of  paying  losses  on 
policies  so  subscribed  (e).  Proof  that  the  agent  of  an  insur- 
ance company  was  in  the  habit  of  signing  other  memoranda 
of  a  similar  nature,  was  held  sufficient  proof  of  his  authority 

(«)  Lucena  v.  Craufurd  (1808),  3  cation,  and  as  to  what  amounts  to 

B.  &  P.  N.  E.  269 ;  S.  0.  on  venire  ratification,  ante,  §§  140 — 143. 

de  novo,    1   Taxmt.   325;    Eouth  v.  (/)   Hellish    v.    Bell    (1812),    15 

Thompson    (1811),    13    East,    274;  East,  4. 

Eouth  v.  Thompson  (1809),  11  East,  (s)  Neal  v.  Irving  (1793),  1  Bsp. 

428;   BeUw.Janson  (1813),  IM.&S.  61. 

201  ;  Hagedom  v.  Oliverson  (1814),  (h)    Courteeu  v.   Touse  (1807),  1 

2  M.  &  S.  485  ;  Williams  v.  North  Camp.  43. 

China  Ins.  Co.  (1876),  1  C.  P.  D.  757.  (i)   Haughton  v.  Ewbank  (1814), 

See  further  as  to  evidence  of  ratifi-  4  Camp.  88. 
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Sect.  11376.  to  sign  a  memorandum  for  a  change  of  voyage  indorsed  on 
the  policy  {k). 

It  is,  it  seems,  to  be  presumed  that  an  agent  who  has 
authority  to  subscrihe  a  policy  has  also  authority  to  settle  a 
loss  {I). 

Proof  of  subscription  by  an  authorized  agent  will  satisfy 
an  allegation  of  signature  by  the  defendant  {m). 

The  private  limitations  on  the  authority  of  the  insurer's 
agent  to  underwrite  are  binding  on  the  assured,  notwith- 
standing his  ignorance  of  the  limits,  if  it  appear  in  evidence 
to  be  notorious  that  all  similar  agents  in  the  same  locality 
are  limited  in  their  authority  (re). 

When  copy  of  1277.  'Jhe  assured,  in  order  to  prove  the  policy,  produced 
can  b^e  put  in^  ^^  evidence  what  purported  to  be  a  copy  received  from  the 
defendant's  broker.  It  was  objected  on  the  part  of  the 
defendant  that  this  was  inadmissible  in  evidence,  because  a 
stamped  original  never  had  existed,  and  interlocutory  evidence 
to  that  effect  was  offered  on  the  instant.  But  the  judge 
refused  to  determine  that  question  in  the  way  of  an  inter- 
locutory point,  as  it  went  to  the  whole  cause  of  action ;  he 
admitted  the  copy,  received  the  evidence  on  the  part  of  the 
defendant  in  its  own  order,  and  submitted  the  point  as  one 
of  the  questions  in  the  case  to  the  jury.  The  Court  in  Banc 
approved  of  this  course  as  right  (o). 

Proof  of  com-      Arnould  (p)  stated  that  compliance  by  the  plaintiff  with  all 

plianoewith  .  ^    .  , 

warranties.      express  warranties,    bemg  conditions  precedent  to  the  policy's 

(k)  Brookelbank  v.  Sugrue  (1831),  (1896),  1  Com.  Cas.  296. 

5  C.  &  P.  21.     See  further  as  to  the  («)  Baines  v.  Ewing  (1866),  L.  R, 

due  execution  of  an  authority  to  sign  1  Exch.  320. 

policies,  Guthriev.  Armstrong  (1822),  (o)  Stowe  v.  Querner  (1870),  L.  R. 

1  Dowl.  &  Ryl.  248  ;  Mead  ».  Davi-  5  Exoh.  155.     See  Stamp  Act,  1891, 

son  (1835),  3  A.  &  E.  303.  s.  97  (3). 

(/)  Richardson®.  Anderson (1807),  {p)  2nd  ed.  p.  1310,  citing  Arcan- 

1  Camp.  43,  n.  ;  and  per  Blackburn,  gelo  v.  Thompson  (1811),  2  Camp. 

J.,Xenosi'.Wiokham(1863),  33  [  .  J.  620;  D'Israeli  v.   Jowett  (1796),   1 

C.  P.  13—19.  Esp.  427  ;  Watson  «.  King  (1816), 

(ot)  Nicholson  v.  Croft  (1761),   2  4  Camp.  272. 
Burr.  1188.     See  also  Cope  v.  Miller 
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attaohing,"  must  be  proved  by  him  as  part  of  his  case.  This  Sect.  1277. 
is  probably  true,  though  it  is  not  correct  to  speak  of  all 
warranties  as  "  conditions  precedent  to  the  policy's  attach- 
ing "(?)•  It  is  clear,  however,  that  the  onus  of  proving 
unseaworthiness  is  upon  the  underwriter  (r),  and  it  is  not 
clear  why  in  this  respect  there  should  be  a  distinction  between 
warranties  express  and  implied. 

1278.  Under  the  Merchant  Shipping  Act,  1894  (,s),  the  Proof  of  inte- 
register  and  certificate  of  registry  of  a  ship  are  evidence  of 
the  facts  stated  therein  (t),  and  can,  therefore,  be  used  to  prove 
interest  in  the  ship.  Upon  a  policy  on  ship,  the  possession  of 
the  assured  as  owner  is  also  prima  facie  evidence  of  property, 
but  a  traverse  of  that  fact,  supported  by  evidence,  may  render 
it  necessary  for  the  assured  to  prove  additional  facts.  When 
the  parties  to  an  action  were  not  allowed  to  give  evidence,  the 
proof  of  ownership  was  of  course  more  difficult  than  it  is 
now.  Where  it  was  proved  by  the  captain  that  the  assured 
were  the  persons  by  whom,  as  owners,  he  was  appointed  and 
employed — this  was  held  to  be  sufficient  primd  facie  evidence 
of  ownership ;  and  though  it  afterwards  appeared,  by  his 
answers  on  cross-examination,  that  the  ownership  was  de- 
rived to  the  assured  under  a  biU  of  sale  executed  by  him- 
self as  attorney  to  the  former  owner,  it  was  further  held 
that  it  did  not  on  this  account  become  necessary  to  produce 
the  bill  of  sale  or  the  ship's  register,  or  to  give  any  further 
proof  of  property  beyond  the  mere  fact  of  ownership,  no 
contrary  proof  having  been  adduced  on  the  other  side  («). 
To  the  same  effect  it  was  ruled  by  Lord  Kenyon,  that  evi- 
dence of  the  assured  having  exercised  acts  of  ownership  in 
directing  the  loading,  &c.  of  the  ship  and  paying  the  people 

(q)  See  Mar.  Ins.  Act,  s.  33  (3),  {t)  It  is  not  oonolusive  evidence : 

ante,  i  634.  see  The  Princess  Charlotte  (1863), 

(r)    Pickup  V.   Thames    Ins.    Co.  Br.    &  L.   75,   where   the   national 

(1878),  3  Q.  B.  D.  S94.  character  of  the  ship  was  in  dispute. 

(«)  Sects.  64,  695,  reproducing  in  (m)  Kobertson  v.  French  (1803),  4 

effect  sect.  107  of  the  Merchant  Ship-  East,  130. 
ping  Act,  1864. 
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Agent  cannot 
deny  his 
principal. 


Sect.  1278.  employed,  was  sufficient  proof  of  interest  {x)  ;  and  by  Lord 
Ellenborough,  that  evidence  that  the  party  in  whom  interest 
was  averred  had  ordered  and  paid  for  stores,  &o.,  was  sufficient 
primd  facie  proof  of  his  ownership,  though  it  came  out  on 
cross-examination  that  he  had  derived  his  title  under  a  hill 
of  sale  which  was  not  produced  («/). 

An  agent,  after  accounting  with  his  principals  and  re- 
ceiving money  in  that  capacity,  cannot  dispute  their  title, 
and  say  that  he  did  not  receive  the  money  for  them,  but  for 
some  other  person.  Hence,  where  a  broker,  after  having 
become  sole  registered  owner  of  a  ship  which  had  been 
previously  owned  by  one  of  two  parties,  effected  an  insurance 
on  the  partnership  account,  and  accounted  with  the  partner- 
ship for  the  premiums,  it  was  held  that  he  could  not  set  up 
his  title  on  the  register  as  a  defence  to  an  action  for  money 
had  and  received,  brought  by  the  partnership  to  recover  the 
amount  of  a  loss  which  had  been  paid  by  the  underwriter  to 
him,  as  the  agent  of  both  partners  (s) . 

The  question  of  insurable  interest  in  freight  has  already 
been  so  fully  considered  (a)  that  it  is  unnecessary  to  say  any- 
thing more  as  to  the  facts  which  must  be  proved  to  establish 
such  an  interest. 


Proof  of 
insurable 
interest  in 
freight. 


Proof  of  1279.  Interest  in  goods  is  proved  either  as  in  the  case  of 

insurable  i.-t.-t  <■  •  j!^^^  i-  i 

interest  in        ship  by  evidence  or  possession  or  or  acts  oi  ownership  ;  or  by 
^°°  ^'  transfer  of  title  to  the  assured  under  bill  of  lading  or  other 

document;  or  by  evidence  of  payment  of  the  price  or  of  a 
contract  under  which  the  property  has  passed. 
Bill  of  lading.  The  bill  of  lading  is  the  usual  evidence  of  the  ownership 
of  property  shipped,  the  consignee  or  his  assignee  being 
presumed  to  be  the  owner  where  it  is  not  otherwise  expressed 
in  the  bill  of  lading  (b).     It  must  be  remembered  that,  even 


{«)  Amery  v.  Rodgers  (1794),  1 
Esp.  208. 

(y)  Thomas  v.  Eoyle  (1803),  5 
Esp.  88. 

(«)  Dixon  V.  Hamond  (1819),  2  B. 
&  Aid.  310.     See  Hiokie  v.  Rodo- 


canaohi  (1859),  4  H.  &  N.  455. 

{a)  Ante,  §§  262—279. 

(A)  Hibbert  v.  Carter  (1787),  1 
T.  R.  745  ;  Caldwell  v.  Ball  (1786), 
1  T.  R.  205.     See  mle,  §  292. 
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against  the  shipowner,  the  bill  of  lading  is  not  more  than   Sect.  1279. 

primA  facie  evidence  of  the  shipment  of  the  goods  (c) .     In 

an  action  on  the  policy,  being  merely  an  acknowledgment 

by  the  master,  it  is  no  evidence  without  authentication  and 

some  proof  that  the  goods  specified  in  it  were  actually  shipped 

on  board  (c?).     If  it  be  subscribed  "contents  unknown,"  it 

has  been  held  that  such  bill  of  lading  is  not  evidence  either 

of  the  quantity  of  the  goods,  or  of  the  insurable  interest  of 

the  consignee  (e).     It  is,  however,  submitted  that  such  bill 

of  lading  is  primd  facie  evidence  that  the  property  in  the 

packages  mentioned'  therein,  and  in  whatever  may  be  proved 

to  be  their  contents,  is  in  the  holder  of  the  bill. 

Payment  of  price  of  the  goods  is  satisfactory  evidence  of  Payment  of 

price  of  goods, 
insurable  interest ;  hence  a  bill  of  parcels,  with  the  vendor's 

receipt,  for  goods  sold  abroad,  was  very  early  held  to  be  suffi- 
cient proof  of  interest  (/) ;  so  the  fact  that  consignees  have 
given  their  acceptance  to  the  consignors  for  the  "price,  and  on 
account,  of  the  goods,  especially  if  coupled  with  proof  of 
payment,  would,  it  seems,  be  satisfactory  evidence  (g). 

To  prove  that  the  goods  insured  were  shipped,  a  clerk  in  ^e^T^^ttie 
the  custom-house  produced  the  copy  of  an  official  paper,  con-  custom-house, 
taining  an  account  of  the  cargo  as  examined  by  the  searcher ; 
the  official  paper  goes  with  the  ship,  and  the  copy  is  kept  at 
the  custom-house.    Chambre,  J.,  ruled  this  copy  to  be  admis- 

(c)  All  that  is  done  by  the  Bills  thought  at  the  trial  that  it  could  not 
of  Lading  Act  is  to  make  this  be  used  at  the  trial  as  an  admission, 
acknowledgment  conclusive  against  on  proof  of  the  handwriting  of  the 
"the  master  or  other  person  signing  deceased.  On  the  argument  of  the 
the  same"  :  18  &  19  Vict.  c.  Ill,  rule  for  a  new  trial,  however,  Law- 
s.  3.  See  Grant  v.  Norway  (1851),  rence,  J.,  seemed  to  think  that  the 
10  C.  B.  666 ;  Maclean  i/.  Eleming  bill  of  lading,  without  the  limiting 
(1871)  L.  R.  2  H.  L.  (So.)  128 ;  and  words,  wovdd  have  been  evidence 
the  other  cases  cited,  Carver,  o.  69.  thjit  the  goods  had  been  received  on 

(d)  M'Andrew  v.  Bell  (1795),  1  board.  It  is  submitted  that  the 
Esp.  373  ;  Dickson  v.  Lodge  (1816),  view  of  Lawrence,  J.,  is  the  correct 
1  Stark.  226.  one. 

(e)  Haddow  i>.  Parry  (1810),  3  (/)  Eussel  v.  Boehm  (1740),  2  Str. 
Taunt.  303.    The  captain  who  signed       1127. 

the  bill  of    lading  was  dead,   and  (g)  See  Davies  ».  Reynolds  (1815), 

Sir  James  Mansfield  seems  to  have       1  Stark.  115. 
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Sect.  1279.  sible  without  calling  the  searcher,  as  being  a  paper  made  by 
the  appointed  officer  under  the  authority  of  an  Act  of  Par- 
liament, and  lodged  as  an  official  document  in  the  custom- 
house (A). 
Proof  of  In  an  action  upon  a  policy  on  bottomry  and  respondentia 

interest  in        loans,  evidence  of  the  execution  of  the  bond,  and  of  the  inte- 
0  o™ry-        j,gg^  Qf  ^jjg  iborrower  in  the  ship  or  goods,  is  sufficient  proof  of 
the  interest  of  the  assured,  and  the  borrower  himself  was, 
even  before  Lord  Denman's  Act,  and  d  fortiori  would  be  so 
now,  a  competent  witness  to  prove  his  own  interest  in  the 
ship  or  goods,  by  hypothecating  which  he  raised  the  loan  (?). 
Respondentia       But  in  a  policy  on  goods  a  respondentia  bond  is  no  proof 
of  interest  in    of  interest  in  the  goods  on  which  the  money  was  borrowed  (A) ; 
by°usag^°^^    thoiigh  by  the  usage  of  the  East  India  trade,  proof  of  money 
laid  out  by  the  captain  in  the  course  of  the  voyage,  and  for 
which  he  charged  respondentia  interest,  was  held  to  be  proof 
of  insurable  interest  in   a  policy  "  on   goods,  specie,  and 
effects"  {I). 

Amount  of  1280.  Under  a  general  averment  of  interest  in  the  entire 

interest.  _  ° 

thing  insured,  the  plaintiff  may  prove  an  interest  in  part,  and 
recover  pro  tanto ;  thus,  where  one  of  four  part  owners  of 
a  ship  insured  her  freight  generally  in  an  open  policy,  and 
averred  his  interest  generally,  without  specifying  it  to  be 
in  only  an  aliquot  part  of  the  freight,  it  was  held  that  he 
might  recover  in  proportion  to  the  amount  of  interest  he 
proved  {m).  So,  a  fortiori,  if  the  plaintiff  prove  a  greater 
interest  than  he  has  alleged  in  his  claim,  this  shall  not  pre- 
clude him  from  recovering  to  the  extent  of  the  interest  he 
has  alleged  (w) . 

Where  a  plaintiff,  only  interested  in  one-fourth  of  a  ship, 

[h)    Johnson   v.   Ward  (180jS),   6  (I)  Gregory  -u.   Christie  (178S),  3 

Esp.  47.  Dougl.  419. 

(i)  Glover  v.  Black  (1762),  1  "W.  (w)  Rising   v.   Burnett   (1798),   2 

Bl.  396.  Marsh.  Ins.  738. 

(A)  Glover  v.  Black  (1762),  3  Burr.  {«)  Pageu.  Rogers  (1786),  2  Marsh. 

1394  ;  1  W.  Bl.  406,  422.  Ins.  739. 
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declared  for  a  total  loss  of  the  entire  ship  and  proved  only  a    Sect.  1280. 
partial  loss,  he  was  held  entitled  to  recover  in  proportion  to 
the  partial  loss  on  his  fourth  (o). 

1281.  As  we  have  elsewhere   seen,  before  a  loss  can  he  Inception  of 

risk, 
recovered  from  the  underwriter,  it  must  he  shown  to  have 

taken  place  within  the  period  or  local  limits  of  the  risk  or 
voyage  insured.  Hence  the  fact  that  the  ship  was  at  the 
port,  or  had  sailed  on  the  voyage,  or  that  the  goods  were 
loaded  on  hoard,  before  the  loss,  must  be  substantially  proved 
as  laid.  This  may  be  done  by  the  testimony  of  the  master 
or  other  officer  acquainted  with  the  circumstances,  or  by 
means  of  written  directions  transmitted  to  the  master,  or 
by  licences,  charter-parties,  entrances,  clearances,  convoy 
bonds,  &c.,  preparatory  to  the  departure  of  the  ship,  and 
indicating  her  destination  ( p) . 

It  must  be  proved  that  the  ship  had  sailed  on  the  voyage  On  ship, 
insured,  or  if  the  loss  should  take  place  "  at "  the  port  where 
the  risk  is  made  to  commence,  then  that  the  ship  was  at  such 
port  on  the  voyage  insured  (j).  Where  the  ship  has  foun- 
dered at  sea,  this  proof  of  her  having  sailed  on  the  voyage 
insured  has  sometimes  presented  difficulty.  The  following 
points  have  been  decided  as  to  the  sufficiency  of  the  evidence. 
To  prove  that  a  ship,  insured  at  and  from  Portsmouth  to 
Quebec,  had  sailed  for  the  latter  place,  a  witness  was  called 
who  stated  that  he  had  seen  the  ship  in  Stokes  Bay  going 
out  with  the  other  ships  from  Spithead,  and  that  she  had 
never  since  been  heard  of.  Lord  EUenborough  held  this 
insufficient.  The  convoy  bond  from  the  custom-house  was  Production  of 
then  produced,  with  these  words  at  the  bottom  of  it — "  convoy  °°^^°y  ^°^^- 
bond  for  Quebec  "  ;  and  an  officer  from  the  customs  said  that 
it  was  in  the  course  of  office  to  write  these  words  on  the  bond, 
and  that  though  he  did  not  know  of  any  act  of  office  being 
done  on  it,  yet  he  had  no  doubt  that  the  papers,  for  a  voyage 

(o)  Gardiner  v.  Croasdale  (1760),  2      p.  873,  3rd  ed. 
Burr.  904 ;  1  W.  Bl.  198.  (?)  Cohen  v.   Hinckley  (1809),  2 

[p)   Stark.     Evidence,     vol.     ill.       Camp.  61. 
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Of  charter- 
party,  or 
clearances. 


Of  licence. 


"What  is 
insufficient 
evidence  fo.r 
this  purpose. 


Sect.  1S81.  to  Quebec,  were  delivered  to  the  captain  before  sailing.  Lord 
Ellenborough  held  this  good  primd  facie  evidence  that  the 
ship  had  sailed  on  the  voyage  insured  (r).  In  the  same  case 
Lord  Ellenborough  said  that  if  it  could  be  shown  that  the 
ship  had  a  particular  destination  by  charter-party,  he  should 
presume  that  she  sailed  on  the  chartered  voyage ;  so,  on  proof 
that  she  had  cleared  out  for  a  particular  port,  the  presumption 
would  be  that  she  had  sailed  for  it  when  she  dropped  from 
her  moorings  (s).  A  licence  to  carry  a  cargo  to  a  place 
named  in  the  policy  as  the  port  of  destination  is  primd  facie 
evidence  that  the  ship,  when  she  left  her  port  of  outfit,  sailed 
on  the  voyage  insured  (t). 

In  order  to  prove,  under  a  policy  on  goods,  that  the  ship 
had  sailed  on  a  voyage  from  Leghorn  to  Lisbon,  the  plaintiff 
called  a  packer,  resident  in  Leghorn,  who  stated  that  he  had 
packed  the  goods  at  the  warehouse  of  the  shipper,  and  by  his 
orders  delivered  them  to  a  boatman,  to  go  by  the  ship ;  the 
boatman  was  also  called,  who  stated  that  he,  by  the  shipper's 
orders,  had  delivered  them  on  board  the  ship  and  taken  a 
receipt  for  them  from  the  captain,  whom  he  knew,  and  that 
he  had  heard,  both  from  the  shipper  and  the  captain,  that  the 
vessel  was  bound  for  Lisbon.  Abbott,  0.  J.,  held  that  this 
was  not  even  primd  facie  evidence  that  the  ship  ever  sailed  for 
Lisbon  (u) . 

Where  the  averment  was  that  the  ship  sailed  after  the 
making  of  the  policy,  and  the  proof  was  that  she  sailed 
before,  the  variance  was  held  to  be  immaterial  (*).  A  ship- 
ping entry  at  the  custom-house  has  been  admitted  to  show 
the  time  of  the  ship's  sailing  (y) . 

On  goods.  1282.  In  case  of  goods,  the  loading  of  them  on  board  must 

be  properly  proved,  and  for  this  purpose  the  bill  of  lading  of 


Time  of 
sailing. 


{r)  Cohen  v.  Hinckley  (1809),  2 
Camp.  51. 

(s)  Ibid.  52. 

(<)  Marshall  v.  Parker  (1809),  2 
Camp.  69. 

(«)  Koster  v.  Innes  (1826),  Ry.  & 


Mood.  333. 

(«)  Peppin  «/.  Solomons  (1794),  5 
T.  R.  496. 

(y)  Hughes  V.  Wilson  (1816),  1 
Stark.  180. 
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itself  is  not  evidence.     There  must  be  direct  testimony  of  the    Sect.  1382. 

actual  shipment  of  the  goods  (s).     Proof  also  must  he  given 

that  the  loss  took  place  within  the  period  of  the  risk,  or  the 

limits  of  the  voyage  insured.     Thus,  where  it  appeared  that  Loss  on  goods 

the  ship,  after  being  turned  away  from  her  port  of  destina-  t^f^^  "^f'' 

tion,  sailed  on  another  voyage  not  protected  by  the  policy,  voyage, 
J  „  .  Ill  ^  1.        J '  insured, 

and  no  proof  was  given  whether  the  damage  sustained  by  the 

goods  had  accrued  on  the  first  or  the  second  of  these  two 
voyages.  Lord  EUenborough  directed  a  nonsuit  on  the 
ground  that  there  was  no  distinct  evidence  that  the  goods 
were  injured  while  protected  by  the  policy  («). 

With  regard  to  freight,  the  question  when  there  is  an  On  freight, 
inception  of  the  risk  has  been  fully  considered  (&).  If  the 
plaintiff  relies  on  a  contract  to  ship  the  goods  on  freight,  he 
must  be  prepared  to  show  that  such  contract  is  legally  bind- 
ing (c),  though  it  need  not  be  written  or  unde.r  seal  (d),  and 
also  that  the  perils  insured  against  prevented  freight  being 
earned  (e). 

1283.  Direct  proof  of  the  fact  of  loss  may  be,  and  in  most  Proof  of  loss, 
cases  is,  given  by  the  parol  testimony  of  the  master,  officers, 
or  some  of  the  crew  of  the  ship.  It  may  also  be  proved  by 
other  legal  evidence.  The  condemnation  of  a  foreign  Court 
of  Prize  is  not  evidence  to  prove  a  capture  in  fact,  though, 
after  such  proof  has  been  given,  it  is  evidence  of  the  grounds 
of  condemnation  (/). 

The .  protest  of  the  captain  cannot  be  put  in  evidence  for 
the  shipowner,  but  if  produced  against  him  by  the  other  side, 
it  thereupon  becomes  evidence  for  the  ship  also. 

{z)  Ante,  §  1279.  risk  on  ship,  goods,  or  freight,  see 

[a)  Parkin    v.    Tunno     (1809),     2  ante,  Part  I.,  Chap.  XVII. 

Camp.  69.  (/)  MarshaU  v.   Parker  (1809),  2 

(A)  ^«<«,  §§  510 — 519.  Camp.  69.     In  one  case  Le  Blanc,  J., 

[c)  Patrick    v.    Eames    (1813),    3  is  reported  to  have  ruled  that  the 

Camp.  441.  fact  of  capture  might  be  proTed  by 

[^  Flint  V.  Flemyng  (1830),  1  B.  the  production  of  Lloyd's  book,  in 

&  Ad.  48.  •  which  it  was    mentioned  :  Abel  v. 

[e)  For  a  fuU   discussion  of    the  Potts  (1800),  3  Esp.  242,  sed  qweere. 
question  of  the  commencement  of  the 
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Proof  of 
confiscation. 


Presumptive 
proof  of  loss. 


Sect.  1S83.  In  one  case  Lord  EUentorough  ruled  that,  in  order  to 
prove  a  confiscation,  it  was  not  necessary  to  show  that  the 
proceeds  of  the  goods  seized  actually  came  into  the  treasui-y 
of  the  State,  but  that  it  was  enough  to  show  that  they  were 
forcibly  taken  possession  of  by  the  officers  of  government  (g). 
"We  have  already  sufficiently  considered  what  will  amount 
to  presumptive  proof  of  loss  by  foundering,  and  need  not 
here  repeat  what  has  been  said  on  that  head  (h).  It  may  be 
added  that  in  some  cases  it  may  be  advisable  to  be  provided 
with  evidence  of  any  collateral  circumstance  that  may  tend 
to  support  the  presumption,  as,  that  other  vessels  which  sailed 
at  the  same  time  did  actually  arrive  («'),  the  usual  length  of 
the  voyage,  the  difficulty  of  navigation,  the  prevalence  of 
tempestuous  weather,  &c.  It  has  been  held  sufficient  to 
establish  a  presumption  of  the  loss  of  a  ship  on  the  voyage, 
for  the  shipowners  to  prove  that  they  had  not  heard  of  her 
arrival ;  it  is  not  necessary  to  call  witnesses  from  the  port  of 
destination  to  prove  that  the  ship  never  arrived  there  (A). 


Assured  who 
claims  for  a 
total  may 
recover  for  a 
partial  loss. 


1284.  Unless  the  policy  otherwise  provides,  the  assured 
may  recover  for  a  partial  although  be  has  brought  his  action 
for  a  total  loss  {I) ;  indeed,  this  is  matter  of  common  form. 
He  may,  as  we  have  already  seen,  recover  for  loss  by  salvage, 
although  it  be  not  specifically  alleged  by  him  as  a  loss  (m) ; 
but  if  it  be  salvage  which  he  has  been  obliged  to  pay  to 
recaptors,  he  cannot  recover  the  amount  unless  he  produces 
and  proves  the  proceedings  in  the  Admiralty  Coiu't ;  for  the 
extent  of  his  claim  depends  on  the  judgment  of  that  Court  (w). 
Where  the  assured  on  ship,  who  had  claimed  a  total,  but  was 


(g)  Carruthers  v.  Gray  (1811),  3 
Camp.  142. 

(h)  Ante,  §§  813,  814. 

(i)  Newby  v.  Read  (1762),  1  Park, 
Ins.  148. 

(k)  Twemlow  -i).  Oswin  (1809),  2 
Camp.  85. 

[l)  Mar.  Ins.  Act,  8.  56  (4).     See 


Gardner  v.  Croasdale  (1760),  2  Burr. 
904;  King  v.  Walker  (1863),  2  H. 
&  C.  384  ;  3  ibid.  209. 

{m)  Mar.    Ins.   Act,   a.   65,   mite, 
ij  863.     See  also  s.  73,  sub-s.  2. 

(«)  Thellusson  v.  Shedden  (1806), 
2  B.  &  P.  N.  E.  228. 


PART  IV.]  PEOCEDUEB  AND  EVIDENCE.  1557 

only  entitled  to  an  average,  loss,  merely  proved  that  his  ship   Sect.  1284. 
had  sustained  some  damage,  hut  gave  no  evidence  as  to  its 
extent.  Lord  Tenterden  directed  the  jury  to  find  a  verdict  for 
the  plaintiff,  with  nominal  damages  only  (o). 

By  the  Common  Law  no  interest  was  recoverable  on  the  Mercantile 
amount  of  loss,  except  in  cases  where  the  assured  had,  before 
the  trial,  made  application  to  the  underwriter  for  the  amount, 
and  notified  to  him  the  ground  of  his  application  {p).  Now, 
however,  by  the  3  &  4  Will.  4,  c.  42,  s.  29,  juries  may,  if 
they  think  fit,  give  damages  in  the  nature  of  interest,  over 
and  above  the  money  recoverable,  in  all  actions  on  policies  of 
insurance. 

In  regard  to  interest  on  bottomry  loans,  it  has  been  laid  Interest  on 
down  by  Story,  J.,  that  the  sum  lent  and  the  bottomry  loans, 
interest  are  to  be  considered  as  an  aggregate  debt  from  the 
time  the  bond  becomes  due  by  the  successful  termiuation  of 
the  voyage,  and  that,  consequently,  from  such  time  common 
interest  is  to  be  allowed  on  the  aggregate  amount  {q) ;  and 
such,  it  seems,  would  now  be  the  law  in  this  country,  as  it  is 
not  to  be  supposed  that  the  old  maxim  accessio  accessionis 
non  est  (r)  would  in  the  present  day  have  any  weight  with 
our  Courts. 

1285.  Proof  of  misrepresentation  will  generally  comprise  Burden  of 
the  following  facts: — 1.  That  the  representation  was  made;  pierof'misre- 
2.  That  it  was  material ;  3.  That  it  was  untrue.    In  order  to  presentation. 
prove  the  first  point,  recourse  may  be  had  to  the  party  to 
whom  the  representation  was  made,  or  to  others  who  heard  it ; 
its  materiality  is  a  question  for  the  jury  (s),  and  will  generally 

(o)  Tanner  v.  Bennett  (1825),  By.  Sargent  (1823),  2  B.  &  Cr.  348. 
&  Mood.  182.    Failure  to  prove  losses  [q)  The    Ship    Packet    (1823),    3 

amounting  to  3  or  5  per  cent,  might,  Mason,  255. 
by  virtue  of  the  memorandum,  dis-  ()•)  2  Marshall,  Ins.  759. 

entitle  the  plaintiflE  to  even  nominal  («)  Mar.  Ins.  Act,  s.  20,  sub-s.  7. 

damages.     See  2  PhUUps,  s.  2144.  The  rule  is  the  same  as  regards  non- 

[p)  Bain  !).  Case  (1829),  3  0.  &  P.  disclosure;    Mar.   Ins.   Act,   s.    18, 

496.       See    Kingston    v.    M'Intosh  sub-s.  4. 
(1808),   1   Camp.   618;    Higgins  v. 
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Proof  of 
illegality  is 
on  defendant, 


Constructive 
total  loss. 


Sect.  1S85.  be  made  out  by  the  nature  of  the  statement  itself.  The  proof 
of  the  third  point  will  depend  upon,  and  be  readily  suggested 
by,  the  facts  of  the  case. 

Illegality  is  never  presumed,  but  must  always  be  proved  in 
the  first  instance  by  the  party  who  relies  .on  it  as  a  defence. 
Thus,  whenever  the  defence  turned  on  non-compliance  with 
the  Convoy  Acts,  Lord  Ellenborough  held  that  the  burden  of 
proof  lay  on  the  underwriters  to  make  out,  in  the  first  instance, 
how  the  Acts  had  been  violated  (f).  So,  where  an  insurance 
was  made  to  a  port  or  ports  within  a  certain  territory,  where 
some  of  the  ports  were  neutral  and  others  hostile,  it  was  held 
that  the  presumption  was  that  the  ship  was  destined  to  one  of 
the  neutral  ports  (m). 

It  is  upon  the  assured  to  show,  in  a  case  of  alleged  con- 
structive total  loss,  that  the  circumstances  attending  the 
insured  property  were  such  as  justified  tbe  notice  of  aban- 
donment. It  is  upon  the  underwriter  to  show  that  this  state 
of  cu'cumstances  has  not  continued  down  to  the  time  of  action 
brought,  so  as  to  reduce  the  plaintiff's  claim  to  an  average  loss  (x) . 
In  a  case  of  wrongful  taking  at  sea  and  condemnation  as  a  slaver 
by  the  Yice- Admiralty  Court  of  St.  Helena,  Lord  Campbell 
says  :  "  As  from  the  wrongful  seizure  and  notice  of  abandon- 
ment, the  loss  was  at  one  time  to  be  regarded  as  total ;  the  onus 
seems  to  be  cast  upon  the  underwriter  of  showing  that  by 
subsequent  events  it  ceased  to  be  so.  And  if  before  action 
brought  the  goods  had  been  restored  to  the  assured,  or  he  had 
the  means  of  getting  possession  of  them  under  such  circum- 
stances as  ought  to  have  induced  a  prudent  man  to  take 
possession  of  them,  his  claim  could  now  only  have  been  for  a 
partial  loss.  But  the  mere  existence  of  the  ship  or  goods 
insured,  after  a  total  loss  and  abandonment,  so  that  possession 


(t)  Thornton  v.  Lanoe  (1815),  4 
Camp.  231 ;  D'Agnilar  v.  Tobin 
(1816),  Holt,  185  ;  2  Marsh.  R.  265. 

(m)  Anon.,  1  Chit.  R.  49.  See 
Hobbs  V.  Henning  (1865),  34  L.  J. 

C,  p.  117. 


{x)  It  is  arguable  that  the  Mar. 
Ins.  Act  has  changed  the  law  on  this 
point,  and  that  now  the  state  of 
circumstances  justifying  the  notice 
need  only  exist  at  the  time  when  the 
notice  was  given.     See  ante,  i  1097a. 
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of  them  may  possibly  be  resumed  by  the  owner,  will  not  Sect.  1285. 
reduce  it  to  a  partial  loss.  The  true  rule  seems  to  us  to  be 
laid  down  by  Bayley,  J.,  in  Holdsworth  v.  Wise  [p),  that  the 
subject  of  the  insurance  must  be  in  existence  '  under  such 
circumstances  that  the  assured  may,  if  they  please,  have 
possession,  and  may  reasonably  be  expected  to  take  possession 
of  it '"(g). 

{y)  Holdsworth  v.  Wise  (1828),  7  (2)  liozano   u.    Jansoa   (1859J,    28 

B.  &  Or.  798.  L.  J.  Q.  B.  337,  342 ;  2  E.  &  E.  100. 
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APPENDIX  A. 

XXXIV.  Vict.  c.  XXI. 
An  Act  for  incorporating  the  members  of  the  Establishment  or 
Society  formerly  held  at  Lloyd's  Coffee  Rouse  in  the  Royal 
Exchange  in  the  City  of  London,  for  the  effecting  of  Marine 
Insurance,  and  generally  known  as  Lloyd's ;  and  for  other 
pmyoses.  [26th  May,  1871. J 

19.  The  rules  set  forth,  in  the  schedule  to  this  Act  shall  he  the  Fundamental 

fundamental  rules  of  the  society.  "^"c^V? 

•'  schedule. 


THE  SCHEDULE. 
The  Eundamental  Rules  of  the  Society. 

1.  There  shall  be  underwriting  memhers  and  non-underwriting 
members. 

2.  A  non-underwriting  member  shall  not  underwrite  in  his 
own  name  at  Lloyd's,  or  empower  another  person  to  underwrite 
for  him  at  Lloyd's. 

3.  All  underwriting  business  transacted  at  Lloyd's  shall  be 
conducted  in  the  underwriting  rooms,  and  not  elsewhere. 

4.  An  underwriting  member  shall  not,  by  himself  or  by  any 
partner  or  other  substitute,  directly  or  indirectly  underwrite  in 
the  city  of  London  a  poKcy  of  insurance,  as  follows  : — 

(1)  In  the  name  of  a  partnership,  or  otherwise  than  in  the 

name  of  one  individual  (being  an  underwriting  member 
of  the  society)  for  each  separate  sum  subscribed ;  or, 

(2)  For  the  account,  benefit,  or  advantage  of  any  company  or 

association,  unless  they  are  subscribers  to  the  society, 
nor  imless  every  policy  underwritten  for  their  account, 
benefit,  or  advantage  is  underwritten  in  their  ordinary 
place  of  business. 

5.  A  member  shall  not  open  an  insurance  account  in  the  name 
of  any  person  not  being  a  member  or  subscriber. 

A. — VOL.  IJ.  5  H 


1562  APPENDIX  A. 

Appendix  A. 

54  &  65  Vict.  c.  39  (Stamp  Act,  1891). 

Charge  of  Duty  upon  Instruments. 

Charge  of  !•  From  and  after  the  commencement  of  this  Act  the  stamp 

^^''®^ !°  duties  to  be  charged  for  the  use  of  Her  Majesty  upon  the  several 

instruments  specified  in  the  First  Schedule  to  this  Act  shall  be 
the  several  duties  in  the  said  schedule  specified,  which  duties 
shall  be  in  substitution  for  the  duties  theretofore  chargeable 
under  the  enactments  repealed  by  this  Act,  and  shall  be  subject 
to  the  exemptions  contained  in  this  Act  and  in  any  other  Act  for 
the  time  being  in  force. 
All  duties  to         2.  AU  stamp  duties  for  the  time  being  chargeable  by  law  upon 
cording  to        ^'^'3  instruments  are  to   be  paid  and  denoted  according  to  the 
regulations       regulations  in  this  Act  contained,  and  except  where  express  pro- 
vision is  made  to  the  contrary  are  to  be  denoted  by  impressed 
stamps  only. 
How  instru-         3. — (1.)  Every  instrument  written  upon  stamped  material  is 
be^writt'^^  *°  ,  to  be  written  in  such  manner,  and  every  instrument  partly  or 
stamped.  wholly  written  before  being  stamped  is  to  be  so  stamped,  that 

the  stamp  may  appear  on  the  face  of  the  instrument,  and  cannot 
be  used  for  or  applied  to  any  other  instrument  written  upon  the 
same  piece  of  material. 

(2.)  If  more  than  one  instrument  be  written  upon  the  same 

piece    of    material,    every   one    of    the    instruments    is   to    be 

separately  and  distinctly  stamped  with  the  duty  with  which  it  is 

chargeable. 

Instruments         4.  Except  where  express  provision  to  the  contrary  is  made  by 

with  duty  in         (a)  An  instrument  containing  or  relating  to  several  distinct 
oertaan  oases.  matters  is  to  be  separately  and  distinctly  charged,  as  if 

it  were  a  separate  instrument,  with  duty  in  respect  of 
each  of  the  matters  ; 
(b)  An  instrument  made  for  any  consideration  in  respect 
whereof  it  is  chargeable  with  ad  valorem  duty,  and  also 
for  any  further  or  other  valuable  consideration  or  con- 
siderations, is  to  be  separately  and  distinctly  charged, 
as  if  it  were  a  separate  instrument,  with  duty  in  respect 
of  each  of  the  considerations. 

Production  of  Instruments  in  Evidence, 

wS-^^S'  1*-"~(10  ^PO'^  *^^  production  of  an  instrument  chargeable 

meuts  not         with  any  duty  as  evidence  in  any  court  of  civil  judicature  in  any 
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part  of  the  United  Kingdom,  or  before  any  arbitrator  or  referee,    Appendix  A. 
notice  shall  be  taken  by  the  judge,  arbitrator,  or  referee  of  any  duly  stamped 
omission  or  insufficiency  of  the  stamp  thereon,  and  if  the  instru-  may  l)e 
ment  is  one  which  may  legally  be  stamped  after  the  execution  e^den^cl™ 
thereof,  it  may,  on  payment  to  the  officer  of  the  court  whose  duty 
it  is  to  read  the  instrument,  or  to  the  arbitrator  or  referee,  of  the 
amount  of  the  unpaid  duty,  and  the  penalty  payable  on  stamping 
the  same,  and  of  a  further  sum  of  one  pound,  be  received  in 
evidence,  saving  all  just  exceptions  on  other  grounds. 

(2.)  The  officer,  or  arbitrator,  or  referee  receiving  the  duty  and 
penalty  shall  give  a  receipt  for  the  same,  and  mate  an  entry  in  a 
book  kept  for  that  purpose  of  the  payment  and  of  the  amount 
thereof,  and  shall  communicate  to  the  Commissioners  the  name 
or  title  of  the  proceeding  in  which,  and  of  the  party  from  whom, 
he  received  the  duty  and  penalty,  and  the  date  and  description 
of  the  instrument,  and  shall  pay  over  to  such  person  as  the  Com- 
missioners may  appoint  the  money  received  by  him  for  the  duty 
and  penalty. 

(3.)  On  production  to  the  Commissioners  of  any  instrument  in 
respect  of  which  any  duty  or  penalty  has  been  paid,  together 
with  the  receipt,  the  payment  of  the  duty  and  penalty  shall  be 
denoted  on  the  instrument. 

(4.)  Save  as  aforesaid,  an  instrument  executed  in  any  part  of 
the  United  Kingdom,  or  relating,  wheresoever  executed,  to  any 
property  situate,  or  to  any  matter  or  thing  done  or  to  be  done, 
in  any  part  of  the  United  Kingdom,  shall  not,  except  in  criminal 
proceedings,  be  given  in  evidence,  or  be  available  for  any  pur- 
pose whatever,  unless  it  is  duly  stamped  in  accordance  with  the 
law  in  force  at  the  time  when  it  was  first  executed. 

Policies  of  Insurance. 
91.  For  the  purposes  of  this  Act  the  expression  "policy  of  Meaning  of 
insurance "   includes   every  writing   whereby   any   contract   of  ^"g^anoe. 
insurance  is  made  or  agreed  to  be  made,  or  is  evidenced,  and 
the  expression  "insurance"  includes  assurance. 

Policies  of  Sea  Insurance. 

92.— (1.)  For  the  purposes  of  this  Act  the  expression  "policy  Meaning  of 
of  sea  insurance  "  means  any  insurance  (including  re-insurance)  ^^ra°oe^^* 
made  upon  any  ship  or  vessel,  or  upon  the  machinery,  tackle,  or 
furniture  of  any  ship  or  vessel,  or  upon  any  goods,  merchandise, 
or  property  of  any  description  whatever  on  board  of  any  ship  or 
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Contract  to  be 
in  writing. 

25  &  26  Vict.- 
c.  63. 


Policy  for 
voyage  and 
time  charge- 
able with 
two  duties. 


No  policy 
valid  unless 
duly  stamped. 


vessel,  or  upon  the  freight  of,  or  any  other  interest  which  may 
be  lawfully  insured  in  or  relating  to,  any  ship  or  vessel,  and 
includes  any  insurance  of  goods,  merchandise,  or  property  for 
any  transit  which  includes  not  only  a  sea  risk,  but  also  any 
other  risk  incidental  to  the  transit  insured  from  the  commence- 
ment of  the  transit  to  the  ultimate  destination  covered  by  the 
insurance. 

(2.)  Where  any  person,  in  consideration  of  any  sum  of  money 
paid  or  to  be  paid  for  additional  freight  or  otherwise,  agrees  to 
take  upon  himself  any  risk  attending  goods,  merchandise,  or 
property  of  any  description  whatever  while  on  board  of  any  ship 
or  vessel,  or  engages  to  indemnify  the  owner  of  any  such  goods, 
merchandise,  or  property  from  any  risk,  loss,  or  damage,  such 
agreement  or  engagement  shall  be  deemed  to  be  a  contract  for 
sea  insurance. 

93. — (1.)  A  contract  for  sea-issurance  (other  than  such  insur- 
ance as  is  referred  to  in  the  fifty-fifth  section  of  the  Merchant 
Shipping  Act  Amendment  Act,  1862)  shall  not  be  valid  unless 
the  same  is  expressed  in  a  policy  of  sea  insurance. 

(2.)  No  policy  of  sea  insurance  made  for  time  shall  be  made 
for  any  time  exceeding  twelve  months.* 

(3.)  A  policy  of  sea  insurance  shall  not  be  valid  unless  it 
specifies  the  particular  risk  or  adventure,  the  names  of  the  sub- 
scribers or  underwriters,  and  the  sum  or  sums  insured,  and  is 
made  for  a  period  not  exceeding  twelve  months. 

94.  Where  any  sea  insurance  is  made  for  a  voyage  and  also 
for  time,  or  to  extend  to  or  cover  any  time  beyond  thirty  days 
after  the  ship  shall  have  arrived  at  her  destination  and  been 
there  moored  at  anchor,  the  policy  is  to  be  charged  with  duty  as 
a  policy  for  a  voyage,  and  also  with  duty  as  a  policy  for  time. 

95. — (1.)  A  policy  of  sea  insurance  may  not  be  stamped  at 
any  time  after  it  is  signed  or  underwritten  by  any  person,  except 
in  the  two  cases  following ;  that  is  to  say, 

(a)  Any  policy  of  mutual  insurance  having  a  stamp  impressed 

thereon  may,  if  required,  be  stamped  with  an  additional 
stamp  provided  that  at  the  time  when  the  additional 
stamp  is  required  the  policy  has  not  been  signed  or 
underwritten  to  an  amount  exceeding  the  sum  or  sums 
which  the  duty  impressed  thereon  extends  to  cover : 

(b)  Any  policy  made  or  executed  out  of,  but  being  in  any 

manner  enforceable  within,  the  United  Kingdom,  may 


*  See  Finance  Act,  1901,  mfra. 
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be  stamped  at  any  time  witliiii  ten  days  after  it  has    Appendix  A. 
been  first  received  in  the  United  Kingdom  on  payment 
of  the  duty  only. 
(2.)  Provided  that  a  policy  of  sea  insurance  shall  for  the  pur- 
pose of   production  in  evidence  be  an  instrument  which  may 
legally  be  stamped  after  the  execution  thereof,  and  the  penalty 
payable  by  law  on  stamping  the  same  shall  be  the  sum  of  one 
hundred  pounds. 

96.  Nothing  in  this  Act  shall  prohibit  the  mating  of  any  Legal  altera- 

alteration  which  may  lawfully  be  made  in  the  terms  and  condi-  ^^""^  ^  7?^- 

.  .  cies  may  be 

tions  of  any  policy  of  sea  insurance  after  the  policy  has  been  made  under 

underwritten  ;  provided  that  the  alteration  be  made  before  notice  oertam 

,..,,.  .  .     ,         .     restrictions, 

of  the  determination  of  the  risk  originally  insured,  and  that  it 

do  not  prolong  the  time  covered  by  the  insurance  thereby  made 

beyond  the  period  of  six  mouths  in  the  case  of  a  policy  made  for 

a  less  period  than  six  months,  or  beyond  the  period  of  twelve 

months  in  the  case  of  a  policy  made  for  a  greater  period  than 

six  months,  and  that  the  articles  insured  remain  the  property 

of  the  same  person  or  persons,  and  that  no  additional  or  further 

sum  be  insured  by  reason  or  means  of  the  alteration. 

97. — (1.)  If  any  person  — 

(a)  becomes  an  assurer  upon  any  sea  insurance,  or  enters  into  Penalty  on 

any  contract  for  sea  iasurance,  or  directly  or  indirectly  unless  poUoy 
receives  or  contracts  or  takes  credit  in  account  for  any  diily  stamped, 
premium  or  consideration  for  any  sea  insurance,  or 
knowingly  takes  upon  himself  any  risk,  or  renders  him- 
self liable  to  pay,  or  pays,  any  sum  of  money  upon  any 
loss,  peril,  or  contingency  relative  to  any  sea  insurance, 
unless  the  insurance  is  expressed  in  a  policy  of  sea 
insurance  duly  stamped,  or 

(b)  makes  or  effects,  or  knowingly  procures  to  be  made  or 

effected,  any  sea  insurance,  or  directly  or  indirectly 
gives  or  pays,  or  renders  himself  liable  to  pay,  any 
premium,  or  consideration  for  any  sea  insurance,  or 
enters  into  any  contract  for  sea  insurance,  unless  the 
insurance  is  expressed  in  a  policy  of  sea  insurance  duly 
staniped,  or 

(c)  is  concerned  in  any  fraudulent  contrivance  or  device,  or  is 

guilty  of   any  wilful   act,   neglect,   or   omission,  with 

intent  to  evade  the  duties  payable  on  policies  of  sea 

insurance,  or  whereby  the  duties  may  be  evaded, 

he  shall  for  every  such  offence  incur  a  fine  of  one  hundred  pounds. 

(2.)  Every  broker,   agent,    or  other    person   negotiating  or 
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Appendix  A.  transacting  any  sea  insurance  contrary  to  the  true  intent  and 
meaning-  of  this  Act,  or  writing  any  policy  of  sea  insurance  upon 
material  not  duly  stamped,  shall  for  every  such  offence  incur  a 
fine  of  one  hundred  pounds,  and  shall  not  have  any  legal  claim 
to  any  charge  for  brokerage,  commission,  or  agency,  or  for  any 
money  expended  or  paid  by  him  with  reference  to  the  insurance, 
and  any  money  paid  to  him  in  respect  of  any  such  charge  shall 
be  deemed  to  be  paid  without  consideration,  and  shall  remain 
the  property  of  his  employer. 

(3.)  If  any  person  makes  or  issues,  or  causes  to  be  made  or 
issued,  any  document  purporting  to  be  a  copy  of  a  policy  of  sea 
insurance,  and  there  is  not  at  the  time  of  the  making  or  issue 
in  existence  a  policy  duly  stamped  whereof  the  said  document 
is  a  copy,  he  shall  for  such  offence  in  addition  to  any  other  fine 
or  penalty  to  which  he  may  be  liable  incur  a  fine  of  one  hundred 
pounds. 


FIE8T  SCHEDULE. 
Stamp  Duties  on  Insteuments. 

Policy  of  Sea  Insurance —  £    s.    d. 

(1)  Where  the   premium  or  consideration  does 

not  exceed  the  rate  of  2«.  &d.  per  centum 

of  the  sum  insured     0     0     1 

(2)  In  any  other  case — 

(a)  For  or  upon  any  voyage — 

In  respect  of  every  fuU  sum  of  lOOZ.,  and 
also  any  fractional  part  of  lOOZ.  thereby 
insured    0     0     3* 

(b)  For  time — 

In  respect  of  every  fuU  sum  of  lOOZ.,  and 
also  any  fractional  part  of  100/.  thereby 
insured — 

Where  the  insurance  shall  be  made  for 

any  time  not  exceeding  six  months .  .     0     0     3 
Where  the  insurance  shall  be  made  for 
any  time  exceeding  six  months  and 
not  exceeding  twelve  months   0     0     6 

'  Reduced  from  id.  to  one  penny  by  eeot.  6  of  the  Finance  Act,  1908,  infra. 


FINANCE  ACT,  1901 EEVENtTE  ACT,  1903.  1567 

Appendix  A. 
1  Edw.  7,  c.  7  (Finance  Act,  1901). 
Part  II. 
Stamps. 

11. — (1.)  Notwithstanding  anything  contained  in  the  Stamp  Provision  as 
Act,  1891,  a  policy  of  sea  insurance  made  for  time  may  contain  y^^  olauses'in 
a  continuation  clause  as  defined  in  this  section,  and  such  a  policy  polioles  of  sea 
shall  not  he  invalid  on  the  ground  only  that  hy  reason  of  the  '  . 

continuation  clause  it  may  become  available  for  a  period  exceed-  o.  39.) 
ing  twelve  months. 

(2.)  There  shall  be  charged  on  a  policy  of  sea  insurance  con- 
taining such  a  continuation  clause  a  stamp  duty  of  sixpence  in 
addition  to  the  stamp  duty  which  is  otherwise  chargeable  on  the 
policy. 

(3.)  If  the  risk  covered  by  the  continuation  clause  attaches, 
and  a  new  policy  is  not  issued  covering  the  risk,  the  continuation 
clause  shall  be  deemed  to  be  a  new  and  separate  contract  of  sea 
insurance  expressed  in  the  policy  in  which  it  is  contained,  hut 
not  covered  by  the  stamp  thereon,  and  the  policy  shall  be  stamped 
in  respect  of  that  contract  accordingly,  but  may  be  so  stamped 
without  penalty  at  any  time  not  exceeding  thirty  days  after  the 
risk  has  so  attached. 

(4.)  For  the  purposes  of  this  section,  the  expression  "  con- 
tinuation clause  "  means  an  agreement  to  the  following  or  the 
like  effect,  namely,  that  in  the  event  of  the  ship  being  at  sea,  or 
the  voyage  otherwise  not  completed  on  the  expiration  of  the 
policy,  the  subject-matter  of  the  insurance  shall  be  held  covered 
until  the  arrival  of  the  ship,  or  for  a  reasonable  time  thereafter 
not  exceeding  thirty  days. 


3  Edw.  7,  o.  46  (Eevenue  Act,  1903). 

8.  A  policy  of  insurance  made  or  purporting  to  be  made  upon  stamping  of 
or  to  cover  any  ship  or  vessel,   or  the  machinery  or  fittings  policies  of 
belonging  to  the  ship  or  vessel,  whilst  urtder  construction  or  gjjjpg  umier 
repair  or  on  trial,  shall  be  sufficiently  stamped  for  the  purposes  oonstruotion, 
of  the  Stamp  Act,    1891,  and  the  Acts  amending  the  Act,  if 
stamped  as  a  policy  of  sea  insurance  made  for  a  voyage ;  and 
though  made  for  a  time  exceeding  twelve  months,  shall  not  be 
deemed  to  be  a  policy  of  sea  insurance  made  for  time. 
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MariDe 

insurance 

defined. 


Mixed  sea 
and  land 
risks. 


Marine 
adventure 
and  maritime 
perils  defined, 


[Note. — The  references  at  the  end  oj  the  paragraphs  are  to  the  sections 
of  this  work  which  deal  with  the  various  provisions  of  the  Act."] 

6  Edw.  7,  c.  41. 

An  Act  to  codify  the  Law  relating  to  Marine  Insurance. 

\_2lst  December,  1906.] 

Marine  Insurance. 

1.  A  contract  of  maripe  insurance  is  a  contract  whereby  the 
insurer  undertakes  to  indemnify  the  assured,  in  manner  and  to 
the  extent  thereby  agreed,  against  marine  losses,  that  is  to  say, 
the  losses  incident  to  marine  adventure.     (§§  1,  263.) 

2. — (1.)  A  contract  of  marine  insurance  may,  by  its  express 
terms,  or  by  usage  o£  trade,  be  extended  so  as  to  protect  the 
assured  against  losses  on  inland  waters  or  on  any  land  risk  which 
may  be  incidental  to  any  sea  voyage.     (§§  1,  507.) 

(2.)  Where  a  ship  in  course  of  building,  or  the  launch  of  a 
ship,  or  any  adventure  analogous  to  a  marine  adventure,  is 
covered  by  a  policy  in  the  form  of  a  marine  policy,  the  provisions 
of  this  Act,  in  so  far  as  applicable,  shall  apply  thereto  ;  but, 
except  as  by  this  section  provided,  nothing  in  this  Act  shall  alter 
or  affect  any  rule  of  law  applicable  to  any  contract  of  insurance 
other  than  a  contract  of  marine  insurance  as  by  this  Act 
defined.     (§  1.) 

3. — (1.)  Subject  to  the  provisions  of  this  Act,  every  lawful 
marine  adventure  may  be  the  subject  of  a  contract  of  marine 
insurance.     (§§  I,  217,  249,  734.) 

(2.)  In  particular  there  is  a  marine  adventure  where — 

(a)  Any  ship  goods  or  other  moveables  are  exposed  to  mari- 

time perils.  Such  property  is  in  this  Act  referred  to  as 
"insurable  property  "  ; 

(b)  The  earning  or  acquisition  of  any  freight,  passage  money, 

commission,  profit,  or  other  pecuniary  benefit,  or  the 
security  for  any  advances,  loan,  or  disbursements,  is 
endangered  by  the  exposure  of  insurable  property  to 
maritime  perils ; 

(c)  Any  liability  to  a  third  party  may  be  incurred  by  the 

owner  of,  or  other  person  interested  in  or  responsible 
for,  insurable  property,  by  reason  of  maritime  perils. 
"Maritime  perils"  means  the  perils  consequent  on,  or  inci- 
dental to,  the  navigation  of  the  sea,  that  is  to  say,  perils  of  the 
seas,  fire,  war  perils,  pirates,  rovers,  thieves,  captures,  seisures, 
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restraints,   and  detainments  of  princes   and   peoples,   jettisons,    Appendix  A. 
barratry,  and  any  other  perils,  either  of  the  like  kind  or  which 
may  he  designated  hy  the  policy.     (§§  1,  236,  240,  250,  257,  309.) 

Insurable  Interest. 

4. — (1.)  Every  contract  of  marine  insurance  by  way  of  gaming  Avoidance  of 
or  wagering  is  void.     (§§  9,  313,  319,  1253.)  wagering 

(2.)  A  contract  of  marine  insurance  is  deemed  to  be  a  gaming  contracts. 
or  wagering  contract — 

(a)  Where  the  assured  has  not  an  insurable  interest  as  defined 

by  this  Act,  and  the  contract  is  entered  into  with  no 
expectation  of  acquiring  such  an  interest ;  or 

(b)  Where  the  policy  is  made  "interest  or  no  interest,"  or 

"  without  further  proof  of  interest  than  the  policy 
itself,"  or  "  without  benefit  of  salvage  to  the  insurer," 
or  subject  to  any  other  like  term  : 

Provided  that,  where  there  is  no  possibility  of  salvage,  a  policy 
may  be  effected  without  benefit  of  salvage  to  the  insurer. 
(§§  253,  313,  314,  317,  358.) 

5. — (1.)  Subject  to  the  provisions  of  this  Act,  every  person  has  Insurable 

an  insurable  interest  who  is  interested  in  a  marine  adventure,  "^tf^^* 

defmed. 
(§254.) 

(2.)  In  particular  a  person  is  interested  in  a  marine  adventure 
where  he  stands  in  any  legal  or  equitable  relation  to  the  adven- 
ture or  to  any  insurable  property  at  risk  therein,  in  consequence 
of  which  he  may  benefit  by  the  safety  or  due  arrival  of  insur- 
able property,  or  may  be  prejudiced  by  its  loss,  or  by  damage 
thereto,  or  by  the  detention  thereof,  or  may  incur  liability  in 
respect  thereof.     (§§  254,  257,  287,  288.) 

6. — (1.)  The  assured  must  be  interested  in  the  subject-matter  when 

insured  at  the  time  of  the  loss  though  he  need  not  be  interested  interest 

.  ■       n.     i    n  must  attach, 

when  the  insurance  is  etteeted : 

Provided  that  where  the  subject-matter  is  insured  "  lost  or  not 
lost,"  the  assured  may  recover  although  he  may  not  have  acquired 
his  interest  until  after  the  loss,  unless  at  the  time  of  effecting  the 
contract  of  insurance  the  assured  was  aware  of  the  loss,  and  the 
insurer  was  not.     (§§  13,  258,  259,  281,  314.) 

(2.)  Where  the  assured  has  no  interest  at  the  time  of  the  loss, 
he  cannot  acquire  interest  by  any  act  or  election  after  he  is  aware 
of  the  loss.     (§  258.) 

7. — (1.)  A  defeasible  interest  is  insurable,  as  also  is  a  con-  Defeasible 
tingent  interest.     (§  255a.)  Steres™^^"* 

(2.)  In  particular,  where  the  buyer  of  goods  has  insured  them. 
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he  has  an  insurable  interest,  notwithstanding  that  he  might,  at 
his  election,  have  rejected  the  goods,  or  have  treated  them  as  at 
the  seller's  risk,  by  reason  of  the  latter's  delay  in  making  delivery 
or  otherwise.     ''§  266a.) 

8.  A  partial  interest  of  any  nature  is  insurable.    (§§  259a,  284.) 
9. — (I.)  The  insurer  under  a  oontract-of  marine  insurance  has 

an  insurable  interest  in  his  risk,  and  may  re-insure  in  respect 

of  it.     (§  322.) 

(2.)  Unless  the  policy  otherwise  provides,  the  original  assured 

has  no  right  or  interest  in  respect  of  such  re-insurance.    (§§  322, 

324.) 

10.  The  lender  of  money  on  bottomry  or  respondentia  has  an 
insurable  interest  in  respect  of  the  loan.     (§§  242,  289.) 

11.  The  master  or  any  member  of  the  crew  of  a  ship  has  an 
insurable  interest  in  respect  of  his  wages.     (§§  244,  246,  308.) 

12.  In  the  case  of  advance  freight,  the  person  advancing  the 
freight  has  an  insurable  interest,  in  so  far  as  such  freight  is  not 
repayable  in  case  of  loss.     (§§  232.  263.) 

'13.  The  assured  has  an  insurable  interest  in  the  charges  of 
any  insurance  which  he  may  effect.     (§  362.) 

14. — (1.)  Where  the  subject-matter  insured  is  mortgaged,  the 
mortgagor  has  an  insurable  interest  in  the  full  value  thereof,  and 
the  mortgagee  has  an  insurable  interest  in  respect  of  any  sum 
due  or  to  become  due  under  the  mortgage.     (§  298.) 

(2.)  A  mortgagee,  consignee,  or  other  person  having  an  interest 
in  the  subject-matter  insured  may  insure  on  behalf  and  for  the 
benefit  of  other  persons  interested  as  well  as  for  his  own  benefit. 
(§§  292,  298.) 

(3.)  The  owner  of  insurable  property  has  an  insurable  interest 
in  respect  of  the  full  value  thereof,  notwithstanding  that  some 
third  person  may  have  agreed,  or  be  liable,  to  indemnify  him  in 
case  of  loss.     (§  309.) 

15.  Where  the  assured  assigns  or  otherwise  parts  with  his 
interest  in  the  subject-matter  insured,  he  does  not  thereby 
transfer  to  the  assignee  his  rights  under  the  contract  of  insur- 
ance, unless  there  be  an  express  or  implied  agreement  with  the 
assignee  to  that  effect. 

But  the  provisions  of  this  section  do  not  affect  a  transmission 
of  interest  by  operation  of  law.     (§  174.) 
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Appendix  A. 
Insurable  Value.  


16.  Subject  to  any  express  provision  or  valuation  in  the  policy,  Measure  of 

insuraf ' 
value. 


the  insurable  value  of  the  subject-matter  insured  must  be  ascer    ^'^^^^''^^ 


tained  as  follows  : 

(1)  In  insTu-ance  on  ship,  the  instirable  value  is  the  value,  at 

the  commencement  of  the  rist,  of  the  ship,  including 
her  outfit,  provisions  and  stores  for  the  officers  and 
crew,  money  advanced  for  seamen's  wages,  and  other 
disbursements  (if  any)  incurred  to  make  the  ship  fit  for 
the  voyage  or  adventure  contemplated  by  the  policy, 
plus  the  charges  of  insurance  upon  the  whole  : 

The  insurable  value,  in  the  case  of  a  steamship, 
includes  also  the  machinery,  boilers,  and  coals  and 
engine  stores  if  owned  by  the  assured,  and,  in  the 
case  of  a  ship  engaged  in  a  special  trade,  the  ordinary 
fittings  requisite  for  that  trade  :     (§§  219,  365.) 

(2)  In  insurance  on  freight,  whether  paid  in  advance  or  other- 

wise, the  insurable  value  is  the  gross  amount  of  the 
freight  at  the  risk  of  the  assured,  plus  the  charges  of 
insurance:     (§§  262,  365,  1041.) 

(3)  In  insurance  oa  goods  or  merchandise,  the  insurable  value 

is  the  prime  cost  of  the  property  insured,  plus  the 
expenses  of  and  incidental  to  shipping  and  the  charges 
of  insurance  upon  the  whole  :     (§§  365,  1010.) 

(4)  In  insurance  on  any  other  subject-matter,  the  insurable 

value  is  the  amount  at  the  risk  of  the  assured  when  the 
policy  attaches,  plus  the  charges  of  insurance.     (§  365.) 

Disclosure  and  Representations. 

17.  A  contract  of  marine  insurance  is  a  contract  based  upon  insurance  is 
the  utmost  good  faith,   and,  if  the  utmost  good  faith  be  not  uberrimae 
observed  by  either  party,  the  contract  may  be  avoided  by  the 
other  party.     (§§  522,  523,  575.) 

18. — (1.)  Subject  to  the  provisions  of  this  section,  the  assured  Disolosure  by- 
must  disclose  to  the  insurer,  before  the  contract  is  concluded,  ^™red. 
every  material  oiroumistance  which  is  known  to  the  assured,  and 
the  assured  is  deemed  to  know  every  circumstance  which,  in  the 
ordinary  course  of  business,  ought  to  be  known  by  him.  If  the 
assured  fails  to  make  such  disclosure,  the  insurer  may  avoid  the 
contract.     (§§  523,  575,  578.) 

(2.)  Every  circumstance  is  material  which  would  influence  the 
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Appendix  A.    judgment  of  a  prudent  insurer  in  fixing  the  premium,  or  deter- 
mining  whetlier  he  will  take  the  risk.     (§§  575,  589.) 

(3.)  In  the  absence  of  inquiry  the  following  circumstances 
need  not  be  disclosed  (§§  609,  620),  namely : — 

(a)  Any  circumstance  which  diminishes  the  risk  ;     (§  624.) 

(b)  Any  circumstance   which    is    known  or  presumed  to  be 

known  to  the  insurer.  The  insurer  is  presumed  to 
know  matters  of  common  notoriety  or  knowledge,  and 
matters  which  an  insurer  in  the  ordinary  course  of  his 
business,  as  such,  ought  to  know  ;     (§598.) 

(c)  Any  circumstance  as  to  which  information  is  waived  by 

the  insurer  ;     (§  618.) 

(d)  Any  circumstance  which  it  is  superfluous  to  disclose  by 

reason  of  any  express  or  implied  warranty.     (§  619.) 

(4.)  Whether  any  particular  circumstance,  which  is  not  dis- 
closed, be  material  or  not  is,  in  each  case,  a  question  of  fact. 
(§§  591,  626,  1285.) 

(5.)  The  term  "  circumstance  "  includes  any  communication 
made  to,  or  information  received  by,  the  assured.     (§§  590,  600.) 

19.  Subject  to  the  provisions  of  the  preceding  section  as  to 
circumstances  which  need  not  be  disclosed,  where  an  insurance  is 
efFected  for  the  assured  by  an  agent,  the  agent  must  disclose  to 
the  insurer — 

(a)  Every  material  circumstance  which  is  known  to  himself, 
and  an  agent  to  insure  is  deemed  to  know  every 
circumstance  which  in  the  ordinary  course  of  business 
ought  to  be  known  by,  or  to  have  been  communicated 
to,  him  ;  and 

(b)  Every  material  circumstance  which  the  assured  is  bound 
to  disclose,  unless  it  come  to  his  knowledge  too  late  to 
communicate  it  to  the  agent.     (§§  577,  587,  588.) 

20.— (1.)  Every  material  representation  made  by  the  assured 
or  his  agent  to  the  insurer  during  the  negotiations  for  the  con- 
tract, and  before  the  contract  is  concluded,  must  be  true.  If  it 
be  untrue  the  insurer  may  avoid  the  contract.  (§§  622,  523,  565, 
567.) 

(2.)  A  representation  is  material  which  would  influence  the 
judgment  of  a  prudent  insurer  in  fixing  the  premium,  or, deter- 
mining whether  he  will  take  the  risk.     (§§  531,  544,  554.) 

(3.)  A  representation  may  be  either  a  representation  as  to  a 
matter  of  fact,  or' as  to  a  matter  of  expectation  or  belief.  (§§  527, 
544.) 


Disclosure 
by  agent 
effecting 


tioES  pending 
negotiation  of 
contract. 
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(4.)  A  representation   as  to   a  matter  of  fact  is  true,  if  it  be    Appendix  A. 
substantially  correct,  that  is  to  say,  if  the  difference  between 
what  is  represented  and  what  is  actually  correct  would  not  be 
considered  material  by  a  prudent  insurer.     (§§  530,  544,  558.) 

(5.)  A  representation  as  to  a  matter  of  expectation  or  belief  is 
true  if  it  be  made  in  good  faith.     (§§  545,  558.) 

(6.)  A  representation   may  be  withdrawn  or  corrected  before 
the  contract  is  concluded.     (§  561.) 

(7.)  Whether  a  particular  representation  be  material  or  not 
is,  in  each  case,  a  question  of  fact.     (§§  557,  1285.) 

21.  A  contract  of  marine  insurance  is  deemed  to  be  concluded  When  oon- 
when  the  proposal  of  the  assured  is  accepted  by  the  insurer,  /eraned  to  be 
whether  the  policy  be  then  issued  or  not ;  and  for  the  purpose  of  concluded, 
showing  when  the  proposal  was  accepted,  reference  may  be  made 
to  the  slip  or  covering  note  or  other  customary  memorandum  of 
the  contract,  although  it  be  unstamped.     (§§  34,  37,  41,  567,  576.) 


The  Policy. 

22.  Subject  to  the  provisions   of  any  statute,  a  contract  of  Contract  must 

marine  insurance  is  inadmissible  in  evidence  unless  it  is  embodied  .    ^^°°  ^^ 

in  policy. 

in  a  marine  policy  in  accordance  with  this  Act.  The  policy  may 
be  executed  and  issued  either  at  the  time  when  the  contract  is 
concluded,  or  afterwards.     (|  8.) 

23.  A  marine  policy  must  specify —  What  policy 

(1)  The  name  of  the  assured,  or  of  some  person  who  effects  must  specify. 

the  insurance  on  his  behalf  : 

(2)  The  subject-matter  insured  and  the  risk  insured  against : 

(3)  The  voyage,  or  period  of  time,  or  both,  as  the  case  may 

be,  covered  by  the  insurance  : 

(4)  The  sum  or  sums  insured  : 

(5)  The  name  or  names  of  the  insurers.     (§§  8,  11,  18,  20, 

26,  38,  81,  170,  171,  291.) 

24. — (i.)  A  marine  policy  must  be  signed  by  or  on  behalf  of  Signature  of 
the  insurer,  provided  that  in  the  case  of  a  corporation  the  corpo-  msurer. 
rate  seal  may  be  sufficient,  but  nothing  in  this  section  shall  be 
construed  as  requiring  the  subscription  of  a  corporation  to  be 
under  seal.     (§§  8,  26,  38,  79,  80.) 

(2.)  Where  a  policy  is  subscribed  by  or  on  behalf  of  two  or 
more  insurers,  each  subscription,  unless  the  contrary  be  ex- 
pressed, constitutes  a  distinct  contract  with  the  assured.     (§  26.) 

25. (1.)  Where  the  contract  is  to  insure  the  subject-matter  Voyage  and 

ftt  and  from,  or  from  one  place  to  another  or  others,  the  policy  t™®  policies, 
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is  called  a  "  voyage  policy,"  and  where  the  contract  is  to  insure 
the  subject-matter  for  a  definite  period  of  time  the  policy  is 
called  a  "time  policy."  A  contract  for  both  voyage  and  time 
may  be  included  in.  the  same  policy.     (§§  9,  369,  436,  445.) 

(2.)  Subject  to  the  provisions  of  section  eleven  of  the  Finance 
Act,  1901,  a  time  policy  which  is  made  for  any  time  exceeding 
twelve  months  is  invalid.     (§§  8,  440.) 

26. — (1.)  The  subject-matter  insured  must  be  designated  in  a 
marine  policy  with  reasonable  certainty.     (§§  15,  251.) 

(2.)  The  nature  and  extent  of  the  interest  of  the  assured  in 
the  subject-matter  insured  need  not  be  specified  in  the  policy. 
(§§  243,  261,  252a,  323.) 

(3.)  Where  the  policy  designates  the  subject-matter  insured 
in  general  terms,  it  shall  be  construed  to  apply  to  the  interest 
intended  by  the  assured  to  be  covered.  (§§  172,  251,  252b,  355, 
365,  1041.) 

(4.)  In  the  application  of  this  section  regard  shall  be  had  to 
any  usage  regulating  the  designation  of  the  subject-matter 
insured.     (§§  243,  251,  252a.) 

27. — (1.)  A  policy  may  be  either  valued  or  unvalued.  (§§  9, 
20,  338.) 

(2.)  A  valued  policy  is  a  policy  which  specifies  the  agreed 
value  of  the  subject-matter  insured.     (§§  9,  20,  338.) 

(3.)  Subject  to  the  provisions  of  this  Act,  and  in  the  absence 
of  fraud,  the  value  fixed  by  the  policy  is,  as  between  the  insurer 
and  assured,  conclusive  of  the  insurable  value  of  the  subject 
intended  to  be  insured,  whether  the  loss  be  total  or  partial. 
(§§  340,  342,  345,  355.) 

(4.)  Unless  the  policy  otherwise  provides,  the  value  fixed  by 
the  policy  is  not  conclusive  for  the  purpose  of  determining 
whether  there  has  been  a  constructive  tota,l  loss.    (§§  348,  1133.) 

28.  An  unvalued  policy  is  a  policy  which  does  not  specify  the 
value  of  the  subject-matter  insured,  but,  subject  to  the  limit  of 
the  sum  insured,  leaves  the  insurable  value  to  be  subsequently 
ascertained,  in  the  manner  hereinbefore  specified.  (§§  9,  20, 
238.) 

29. — (1.)  A  floating  policy  is  a  policy  which  describes  the 
insurance  in  general  terms,  and  leaves  the  name  of  the  ship  or 
ships  and  other  particulars  to  be  defined  by  subsequent  declara- 
tion.    (§§  9,  185.) 

(2.)  The  subsequent  declaration  or  declarations  may  be  made 
by  indorsement  on  the  policy,  or  in  other  customary  manner, 
(§§  185,  187.) 
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(3.)  Unless  the  policy  otherwise  provides,  the  declarations  Appendix  A, 
must  be  made  in  the  order  of  dispatch  or  shipment.  They  must, 
in  the  ease  of  goods,  comprise  all  consignments  within  the  terms 
of  the  policy,  and  the  value  of  the  goods  or  other  property  must 
be  honestly  stated,  but  an  omission  or  erroneous  declaration  may 
be  rectified  even  after  loss  or  arrival,  provided  the  omission  or 
declaration  was  made  in  good  faith.  (§§41,  185,  187,  188,  189, 
360.) 

(4.)  Unless  the  policy  otherwise  provides,  where  a  declaration 
of  value  is  not  made  until  after  notice  of  loss  or  arrival,  the 
policy  must  be  treated  as  an  unvalued  policy  as  regards  the 
subject-matter  of  that  declaration.     (§§  186,  360.) 

30. — (1.)  A  policy  may  be  in  the  form  in  the  First  Schedule  Construction 

to  this  Act.      (8  10.)  of  terms  in 

^u         ''  policy. 

(2.)  Subject  to  the  provisions  of  this  Act,  and  unless  the  con- 
text of  the  policy  otherwise  requires,  the  terms  and  expressions 
mentioned  in  the  First  Schedule  to  this  Act  shall  be  construed 
as  having  the  scope  and  meaning  in  that  schedule  assigned  to 
them. 

31. — (1.)  Where  an  insurance  is  effected  at  a  premium  to  be  Premium  to 
arranged,  and  no  arrangement  is  made,  a  reasonable  premium  is  arranged, 
payable. 

(2.)  Where  an  insurance  is  effected  on  the  terms  that  an  addi- 
tional premium  is  to  be  arranged  in  a  given  event,  and  that  event 
happens  but  no  arrangement  is  made,  then  a  reasonable  addi- 
tional premium  is  payable.     (§  376.) 

Double  Insurance. 

32. — (1.)  Where  two  or  more  policies  are  effected  by  or  on  Double 
behalf  of  the  assured  on  the  same  adventure  and  interest  or  any  inanrauoe. 
part  thereof,  and  the  sums  insured  exceed  the  indemnity  allowed 
by  this  Act,  the  assured  is  said  to  be  over-insured  by  double  in- 
surance.    (§  330.) 

(2.)  Where  the  assured  is  over-insured  by  double  insurance — 

(a)  The  assured,   unless  the  poUcy  otherwise  provides,  may 

claim  payment  from  the  insurers  in  such  order  as  he 
may  think  fit,  provided  that  he  is  not  entitled  to  receive 
any  sum  in  excess  of  the  indemnity  allowed  by  this 
Act;    (§§349,  352.) 

(b)  Where  the  policy  under  which  the  assured  claims  is  a 

valued  policy,^  the  assured  must  give  credit  as  against 
the  valuation ,  for  any  sum  received  by  him  under  any 
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Appendix  A.  other  policy  without  regard  to  the  actual  value  of  the 

subject-matter  insured;     (§§  349,  352.) 

(c)  Where  the  policy  under  which  the  assured  claims  is  an 

unvalued  policy  he  must  give  credit,  as  against  the  full 
insurable  value,  for  any  sum  received  by  him  under  any 
other  policy;    (§  330.) 

(d)  Where  the  assured  receives  any  sum  in  excess  of  the 

indemnity  allowed  by  this  Act,  he  is  deemed  to  hold 
such  sum  in  trust  for  the  insurers,  according  to  their 
right  of  contribution  among  themselves.   (§§  330,  1215.) 


Nature  of 
■warranty. 


When  breach 
of  warranty 
excused. 


Exprees 
warranties. 


Warranties,  &c. 

33. — (1.)  A  warranty,  in  the  following  sections  relating  to  war- 
ranties, means  a  promissory  warranty,  that  is  to  say,  a  warranty 
by  which  the  assured  undertakes  that  some  particular  thing  shall 
or  shall  not  be  done,  or  that  some  condition  shall  be  fulfilled,  or 
whereby  he  affirms  or  negatives  the  existence  of  a  particular 
state  of  facts.     (§  628.) 

(2.)  A  warranty  may  be  express  or  implied.     (§  628.) 

(3.)  A  warranty,  as  above  defined,  is  a  condition  which  must 
be  exactly  complied  with,  whether  it  be  material  to  the  risk  or 
not.  If  it  be  not  so  complied  with,  then,  subject  to  any  express 
provision  in  the  policy,  the  insurer  is  discharged  from  liability 
as  from  the  date  of  the  breach  of  warranty,  but  without  prejudice 
to  any  liability  incurred  by  him  before  that  date.  (§§  530,  62f , 
634.) 

34. — (1.)  Non-compliance  with  a  warranty  is  excused  when, 
by  reason  of  a  change  of  circumstances,  the  warranty  ceases  to 
be  applicable  to  the  circumstances  of  the  contract,  or  when  com- 
pliance with  the  warranty  is  rendered  unlawful  by  any  subsequent 
law.     (§§  628,  636.) 

(2.)  Where  a  warranty  is  broken,  the  assured  cannot  avail 
himself  of  the  defence  that  the  breach  has  been  remedied,  and 
the  warranty  complied  with,  before  loss.     (§§  633,  688.) 

(3.)  A  breach  of  warranty  may  be  waived  by  the  insurer. 
(§§  633,  690.) 

35. — (1.)  An  express  warranty  may  be  in  any  form  of  words 
from  which  the  intention  to  warrant  is  to  be  inferred.  (§8  630, 
631.) 

(2.)  An  express  warranty  must  be  included  in,  or  written 
upon,  the  policy,  or  must  be  contained  in  some  document  incor- 
porated by  reference  into  the  policy.     (S  629.) 
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(3. )  An  express  warranty  does  not  exclude  an  implied  warranty,    Appendix  A. 
unless  it  be  inconsistent  therewith.     (§§  628,  686.)  

36.— (1.)  Where  insurable  property,  whether  ship  or  goods,  is  Warranty  of 
expressly  warranted  neutral,  there  is  an  implied  condition  that  ''*"*™''*y- 
the  property  shall  have  a  neutral  character  at  the  commencement 
of  the  risk,   and  that,  so  far  as  the  assured   can  control  the 
matter,  its  neutral  character  shall  be  preserved  during  the  risk. 
(§§  656,  664.) 

(2.)  Where  a  ship  is  expressly  warranted  "neutral"  there  is 
also  an  implied  condition  that,  so  far  as  the  assured  can  control 
the  matter,  she  shall  be  properly  documented,  that  is  to  say, 
that  she  shall  carry  the  necessary  papers  to  establish  her  neu- 
trality, and  that  she  shall  not  falsify  or  suppress  her  papers,  or 
use  simulated  papers.  If  any  loss  occurs  through  breach  of  this 
condition,  the  insurer  may  avoid  the  contract.  (§§  656,  661, 
662,  666.) 

37.  There  is  no  implied  warranty  as  to  the  nationality  of  a  No  implied 
ship,  or  that  her  nationality  shall  not  be  changed  during  the  warranty 
risk.      (§727.)  of  nationality. 

38.  Where  the  subject-matter  insured  is  warranted  "  well"  or  W.irranty  of 
"  in  good  safety  "  on  a  particular  day,  it  is  sufficient  if  it  be  safe  ^"°^  '*^^^^'^- 
at  any  time  during  that  day.     (§  640.) 

39. — (1.)  In  a  voyage  policy  there  is  an  implied  warranty  Warranty  of 
that  at  the  commencement  of  the  voyage  the  ship  shall  be  sea-  s^^'^prthiness 
worthy  for  the  purpose  of  the  particular   adventure   insured. 
(§§  685a,  698,  707.) 

(2.)  Where  the  policy  attaches  while  the  ship  is  in  port,  there 
is  also  an  implied  warranty  that  she  shall,  at  the  commencement 
of  the  risk,  be  reasonably  fit  to  encounter  the  ordinary  perils  of 
the  port.     (§  698.) 

(3.)  Where  the  policy  relates  to  a  voyage  which  is  performed 
in  different  .■stages,  during  which  the  ship  requires  different  kinds 
of  or  further  preparation  or  equipment,  there  is  an  implied 
warranty  that  at  the  commencement  of  -  each  stage  the  ship  is 
seaworthy  in  respect  of  such  preparation  or  equipment  for  the 
purposes  of  that  stage.     (§§  699,  707. ) 

(4.)  A  ship  is  deemed  to  be  seaworthy  when  she  is  reasonably 
fit  in  all  respects  to  encounter  the  ordinary  perils  of  the  seas  of 
the  adventure  insured.     (§§  686,  713.) 

(5.)  In  a  time  policy  there  is  no  implied  warranty  that  the 
ship  shall  be  seaworthy  at  any  stage  of  the  adventure,  but 
where,  with  the  privity  of  the  assured,  the  ship  is  sent  to  sea  in  an 
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goods  are 
seaworthy. 


Appendix  A.    unseaworthy  state,  the  insurer  is  not  liable  for  any  loss  attribut- 
able to  unseaworthiness.     (§§  697,  799.) 
No  implied  40. — (1.)  In  a  policy  on  goods  or  other  moveables  there  is  no 

ffoods  ar^         implied  warranty  that  the  goods  or  moveables  are  seaworthy. 
(§  689.) 

(2.)  In  a  voyage  policy  on  goods  or  other  moveables  there  is 
an  implied  warranty  that  at  the  commencement  of  the  voyage 
the  ship  is  not  only  seaworthy  as  a  ship,  but  also  that  she  is 
reasonably  fit  to  carry  the  goods  or  other  moveables  to  the 
destination  contemplated  by  the  policy.     (§  712.) 

41.  There  is  an  implied  warranty  that  the  adveature  insured 
is  a  lawful  one,  and  that,  so  far  as  the  assured  can  control  the 
matter,  the  adventure  shall  be  carried  out  in  a  lawful  manner. 
(§§  686a,  745.) 


Warranty  of 
legality. 


Implied  con- 
dition as  to 
commence- 
ment of  risk. 


Alteration 
of  port  of 
departirre. 

Sailing  for 

different 

destination. 

Change  of 
voyage. 


The  Voyage. 

42. — (1.)  Where  the  subject-matter  is  insured  by  a  voyage 
policy  "at  and  from"  or  "from"  a  particular  place,  it  is  not 
necessary  that  the  ship  should  be  at  that  place  when  the  contract 
is  concluded,  but  there  is  an  implied  condition  that  the  adventure 
shall  be  commenced  within  a  reasonable  time,  and  that  if  the 
adventure  be  not  so  commenced  the  insurer  may  avoid  the 
contract.     (§§  376,  480,  618.) 

(2.)  The  implied  condition  may  be  negatived  by  showing  that 
the  delay  was  caused  by  circumstances  known  to  the  insurer 
before  the  contract  was  concluded,  or  by  showing  that  he  waived 
the  condition.     (§§  480,  483.) 

43.  Where  the  place  of  departure  is  specified  by  the  policy, 
and  the  ship  instead  of  sailing  from  that  place  sails  from  any 
other  place,  the  risk  does  not  attach.     (§§  14,  380.) 

44.  Where  the  destination  is  specified  in  the  policy,  and  the 
ship,  instead  of  sailing  for  that  destination,  sails  for  any  other 
destination,  the  risk  does  not  attach,     (§§  14,  380.) 

45. — (1.)  Where,  after  the  commencement  of  the  risk,  the 
destination  of  the  ship  is  voluntarily  changed  from  the  destina- 
tion contemplated  by  the  policy,  there  is  said  to  be  a  change  of 
voyage.     (§§  370,  380.) 

(2.)  Unless  the  policy  otherwise  provides,  where  there  is  a 
change  of  voyage,  the  insurer  is  discharged  from  liability  as 
from  the  time  of  change,  that  is  to  say,  as  from  the  time  when 
the  determination  to  change  it  is  manifested  ;  and  it  is  immaterial 
that  the  ship  may  not  in  fact  have  left  the  course  of  voyage 
contemplated  by  the  policy  when  the  loss  occurs.     (§  380.) 
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46. — (1.)  Where  a  ship,  without  lawful  excuse,  deviates  from    Appendix  A. 
the  voyage  contemplated  by  the  policy,  the  insurer  is  discharged  Deviation, 
from  liability  as  from  the  time  of  deviation,  and  it  is  immaterial 
that  the  ship  may  have  regained  her  route  before  any  loss  occurs. 
(§§  376,  424a,  428.) 

(2.)  There  is  a  deviation  from  the  voyage  contemplated  by 
the  policy — 

(a)  Where  the  course  of  the  voyage  is  specifically  designated 

by  the  policy,  and  that  course  is  departed  from  ;  or 

(b)  Where  the  course  of  the  voyage  is  not  specifically  desig- 

nated by  the  policy,  but  the  usual  and  customary  course 
is  departed  from.     (§§  376,  391,  392.) 

(3.)  The  intention  to  deviate  is  immaterial ;  there  must  be  a 
deviation  in  fact  to  discharge  the  insurer  from  his  liability  under 
the  contract.     (§  378.) 

47. — (1.)  Where  several  ports  of  discharge  are  specified  by  Several  ports 
the  policy,  the  ship  may  proceed  to  all  or  any  of  them,  but,  in  the  °*  discharge, 
absence  of  any  usage  or  sufficient  cause  to  the  contrary,  she  must 
proceed  to  them,  or  such  of  them  as  she  goes  to,  in  the  order 
designated  by  the  policy.     If  she  does  not  there  is  a  deviation. 
(§§  388,  394.) 

(2.)  Where  the  policy  is  to  "  ports  of  discharge,"  within  a 
given  area,  which  are  not  named,  the  ship  must,  in  the  absence 
of  any  usage  or  sufficient  cause  to  the  contrary,  proceed  to  them, 
or  such  of  them  as  she  goes  to,  in  their  geographical  order.  If 
she  does  not  there  is  a  deviation.     (§  393.) 

48.  In  the  case  of  a  voyage  policy,   the  adventure  insured  Delay  in 
must   be    prosecuted    throughout   its   course   with    reasonable  ™^  ° 
despatch,  and,  if  without  lawful  excuse  it  is  not  so  prosecuted, 
the  insurer  is  discharged  from  liability  as  from  the  time  when 
the  delay  became  unreasonable.     (§§  376,  412,  424a,  428.) 

49. n.)  Deviation  or  delay  in  prosecuting  the  voyage  con-  Excuses  for 

templated  by  the  policy  is  excused  —  dday.^°''  °^ 

(a)  Where   authorised  by   any  special  term  in    the    policy 

(§  424a)  ;  or 

(b)  Where  caused  by  circumstances  beyond  the  control  of  the 

master  and  his  employer  (§§  378,  383,  425,  431,  435) ;  or 

(c)  Where  reasonably  necessary  in  order  to  comply  with  an 

express  or  implied  warranty  (§  481) ;  or 

(d)  Where  reasonably  necessary  for  the  safety  of  the  ship  or 

subject-matter   insured   (§§   419,    425,   428,   430,  431, 
435);  or 
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Appendix  A.  (e)  For  the  purpose  of  saving  human  life,  or  aiding  a  ship 
in  distress  where  human  life  may  be  in  danger  (§  434)  ; 
or 

(f )  Where  reasonably  necessary  for  the  purpose  of  obtaining 

medical  or  surgical  aid  for  any  person  on  board  the 
ship  (§  430) ;  or 

(g)  Where  caused  by  the  barratrous  conduct  of  the  master  or 

crew,  if  barratry  be  one  of  the  perils  insured  against. 

(§424a.) 
(2.)  When  the  cause  excusing  the  deviation  or  delay  ceases  to 
operate,  the  ship  must  resume  her  course,   and  prosecute  her 
voyage,  with  reasonable  despatch.     (§§  425,  431.) 


When  and 
how  policy- 
is  assignable. 


Aoeured  who 
has  DO  interest 
cannot  assign. 


When 

premium 

payable. 


Policy 
effected 
through 
broker. 


Assignment  of  Policy. 

50. — (1.)  A  marine  policy  is  assignable  unless  it  contains 
terms  expressly  prohibiting  assignment.  It  may  be  assigned 
either  before  or  ifter  loss.     (§§  12,  175.) 

(2.)  Where  a  marine  policy  has  been  assigned  so  as  to  pass 
the  beneficial  interest  in  such  policy,  the  assignee  of  the  policy  is 
entitled  to  sue  thereon  in  his  own  name ;  and  the  defendant  is 
entitled  to  make  any  defence  arising  out  of  the  contract  which 
he  would  have  been  entitled  to  make  if  the  action  had  been 
brought  in  the  name  of  the  person  by  or  on  behalf  of  whom  the 
policy  was  effected.     (§§  12,  175,  176.) 

(3.)  A  marine  policy  may  be  assigned  by  indorsement  thereon 
or  in  other  customary  manner.     (§§  175,  177.) 

51.  Where  the  assured  has  parted  with  or  lost  his  interest  in 
the  subject-matter  insured,  and  has  not,  before  or  at  the  time  of 
so  doing,  expressly  or  impliedly  agreed  to  assign  the  policy,  any 
subsequent  assignment  of  the  policy  is  inoperative  : 

Provided  that  nothing  in  this  section  afEects  the  assignment 
of  a  policy  after  loss.     (§§  174,  175.) 

The  Premium. 

52.  Unless  otherwise  agreed,  the  duty  of  the  assured  or  his 
agent  to  pay  the  premium,  and  the  duty  of  the  insurer  to  issue 
the  policy  to  the  assured  or  his  agent,  are  concurrent  conditions 
and  the  insurer  is  not  bound  to  issue  the  policy  until  payment  or 
tender  of  the  premium.     (§§  101,  104.) 

53. — (1.)  Unless  otherwise  agreed,  where  a  marine  policy  is 
effected  on  behalf  of  the  assured  by  a  broker,  the  broker  is 
directly  responsible  to  the  insurer   for  the  premium,  and  the 
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insurer  is  directly  responsible  to  the  assured  for  the  amount  which    Appendix  A. 
may  be  payable  in  respect  of  losses,  or  in  respect  of  returnable 
premium.     (§§  66,  101,  106,  107.) 

(2.)  Unless  otherwise  agreed,  the  broker  has,  as  against  the 
assured,  a  Uen  upon  the  policy  for  the  amount  of  the  premium 
and  his  charges  in  respect  of  effecting  the  policy  ;  and,  where  he 
has  dealt  with  the  person  who  employs  him  as  a  principal,  he 
has  also  a  lien  on  the  policy  in  respect  of  any  balance  on  any 
insurance  account  which  may  be  due  to  him  from  such  person, 
unless  when  the  debt  was  incurred  he  had  reason  to  believe  that 
such  person  was  only  an  agent.     (§  101.) 

54.  Where  a  marine  policy  effected  on  behalf  of  the  assured  Effect  of 
by  a  broker  acknowledges  the  receipt   of   the   premium,  such  poiigS 
acknowledgment  is,  in  the  absence  of  fraud,  conclusive  as  between 
the  insurer  and  the  assured,  but  not  as  between  the  insurer  and 
broker.     (§§  24,  101,  106.) 

Loss  and  Abandonment. 

55. — (1.)  Subject  to  the  provisions  of  this  Act,  and  unless  the  Included  and 
policy  otherwise  provides,  the  insurer  is  liable  for  any  loss  proxi-  1^°^^^  ® 
mately  caused  by  a  peril  insured  against,  but,  subject  as  afore- 
said, he  is  not  liable  for  any  loss  which  is  not  proximately  caused 
by  a  peril  insured  against.     (§§  775,  783.) 

(2.)  In  particular, — 

(a)  The  insurer  is  not  liable  for  any  loss  attributable  to 

the  wilful  misconduct  of  the  assured,  but,  unless  the 
policy  otherwise  provides,  he  is  liable  for  any  loss 
proximately  caused  by  a  perU  insured  against,  even 
though  the  loss  would  not  have  happened  but  for  the 
misconduct  or  negligence  of  the  master  or  crew; 
(§§  799,  799a,  801,  821,  828.) 

(b)  Unless  the  policy  otherwise  provides,   the  insurer  on 

ship  or  goods  is  not  liable  for  any  loss  proximately 
caused  by  delay,  although  the  delay  be  caused  by 
a  peril  insured  against ;     (§§  784,  824.) 

(c)  Unless  the  policy  otherwise  provides,  the  insurer  is  not 

liable  for  ordinary  wear  and  tear,  ordinary  leakage 
and  breakage,  inberent  vice  or  nature  of  the  subject- 
matter  insured,  or  for  any  loss  proximately  caused  by 
rats  or  vermin,  or  for  any  injury  to  machinery  not 
proximately  caused  by  maritime  perils.  (§§  775,  778, 
779.) 
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Partial  and 
total  loss. 


Actual 
total  loss. 


Missing  ship. 


Effect  of 

transhipment, 

&o. 


Constructive 
total  loss 
defined. 


56. (1.)  A  loss  may  be  either  total   or  partial.      Any  loss 

other  than  a  total  loss,  as  hereinafter  defined,  is  a  partial  loss. 
(§§  863,  1008.) 

(2.)  A  total  loss  may  be  either  an  actual  total  loss,  or  a  con- 
structive total  loss.     (§  1043.) 

(3.)  Unless  a  different  intention  appears  from  the  terms  of  the 
policy,  an  insurance  against  total  loss  includes  a  constructive,  as 
well  as  an  actual,  total  loss.     (§  1091.) 

(4.)  Where  the  assured  brings  an  action  for  a  total  loss  and 
the  evidence  proves  only  a  partial  loss,  he  may,  unless  the  policy 
otherwise  provides,  recover  for  a  partial  loss.     (§  1284.) 

(6.)  Where  goods  reach  their  destination  in  specie,  but  by 
reason  of  obliteration  of  marks,  or  otherwise,  they  are  incapable 
of  identification,  the  loss,  if  any,  is  partial,  and  not  total.    (§  780.) 

57._(1.)  Where  the  subject-matter  insured  is  destroyed,  or  so 
damaged  as  to  cease  to  be  a  thing  of  the  kind  insured,  or  where 
the  assured  is  irretrievably  deprived  thereof,  there  is  an  actual 
total  loss.     (§§  815,  1043,  1045,  1066,  1074,  1079.) 

(2.)  In  the  case  of  an  actual  total  loss  no  notice  of  abandon- 
ment need  be  given. '  (§§  1043,  1045,  1184.) 

58.  Where  the  ship  concerned  in  the  adventure  is  missing, 
and  after  the  lapse  of  a  reasonable  time  no  news  of  her  has  been 
received,  an  actual  total  loss  may  be  presumed.  (§§  442,  813, 
1048.) 

59.  Where,  by  a  peril  insured  against,  the  voyage  is  inter- 
rupted at  an  intermediate  port  or  place,  under  such  circumstances 
as,  apart  from  any  special  stipulation  in  the  contract  of  affreight- 
ment, to  justify  the  master  in  landing  and  re-shipping  the  goods 
or  other  moveables,  or  in  transhipping  them,  and  sending  them 
on  to  their  destination,  the  liability  of  the  insurer  continues, 
notwithstanding  the  landing  or  transhipment.     (§§  192,  468.) 

60. — (1.)  Subject  to  any  express  provision  ia  the  policy,  there 
is  a  constructive  total  loss  where  the  subject-matter  insured  is 
reasonably  abandoned  on  account  of  its  actual  total  loss  appearing 
to  be  unavoidable,  or  because  it  could  not  be  preserved  from 
actual  total  loss  without  an  expenditure  which  would  exceed  its 
value  when  the  expenditure  had  been  incurred.  (§§  815,  1043, 
1066,  1091,  1093,  1095,  1111.) 

(2.)  In  particular,  there  is  a  constructive  total  loss — 

(i)  Where  the  assured  is  deprived  of  the  possession  of  his 
ship  or  goods  by  a  peril  insured  against,  and  (a)  it 
is  unlikely  that  he  can  recover  the  ship  or  goods  as 
the  case  may  be,  or  (b)  the  cost  of  recovering  the 
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ship  or  goods,  as  the  case  may  be,  would  exceed  their    Appendix  A. 
value  when  recovered  (§§  1093,  1108,  1138);  or 

(ii)  In  the  case  of  damage  to  a  ship,  where  she  is  so 
damaged  by  a  peril  insured  against  that  the  cost  of 
repairing  the  damage  would  exceed  the  value  of  the 
ship  when  repaired.     (§§  1111,  1117,  1123,  1124.) 

In  estimating  the  cost  of  repairs,  no  deduction  is 
to  be  made  in  respect  of  general  average  contribu- 
tions to  those  repairs  payable  by  other  interests,  but 
account  is  to  be  taken  of  the  expense  of  future 
salvage  operations  and  of  any  future  general  average 
contributions  to  which  the  ship  would  be  liable  if 
repaired  (§  1125);  or 

(iii)  In  the  case  of  damage  to  goods,  where  the  cost  of 
repairing  the  damage  and  forwarding  the  goods  to 
their  destination  would  exceed  their  value  on  arrival. 
(§§  1142,  1158.) 

61.  Where  there  is  a  constructive  total  loss  the  assured  may  Efeeotof 
either  treat  the  loss  as  a  partial  loss,  or  abandon  the  subject-  constructive 
matter  insured  to  the  insurer  and  treat  the  loss  as  if  it  were  an 
actual  total  loss.     (§§  1091,  1092,  1097a.) 

62. — (1.)  Subject  to  the  provisions  of  this  section,  where  the  Notice  of 
assured   elects   to   abandon  the  subject-matter  insured  to  the  ^^^"^°^- 
insurer,  he  must  give  notice  of  abandonment.     If  he  fails  to  do 
so  the  loss  can  only  be  treated  as  a  partial  loss.     (§§  1043,  1091, 
1162,  1182,  1184.) 

(2.)  Notice  of  abandonment  may  be  given  in  writing,  or  by 
word  of  mouth,  or  partly  in  writing  and  partly  by  word  of  mouth, 
and  may  be  given  in  any  terms  which  indicate  the  intention  of 
the  assured  to  abandon  his  insured  interest  in  the  subject-matter 
insured  unconditionally  to  the  insurer.     (§§  1188,  1189.) 

(3.)  Notice  of  abandonment  must  be  given  with  reasonable 
diligence  after  the  receipt  of  reliable  information  of  the  loss,  but 
where  the  information  is  of  a  doubtful  character  the  assured  is 
entitled  to  a  reasonable  time  to  make  inquiry.  (§§  1094,  1192, 
1274.) 

(4.)  Where  notice  of  abandonment  is  properly  given,  the  rights 
of  the  assured  are  not  prejudiced  by  the  fact  that  the  insurer 
refuses  to  accept  the  abandonment.     (§  1091.) 

(5.)  The  acceptance  of  an  abandonment  may  be  either  express 
or  implied  from  the  conduct  of  the  insurer.  The  mere  silence  of 
the  insurer •  after  notice  is  not  an  acceptance.  (§§  1199,  1200, 
1201.) 
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Appendix  A.  (6.)  Where  notice  of  abandonment  is  accepted  the  ahandon- 
ment  is  irrevocahle.  The  acceptance  of  the  notice  conclusively 
admits  liability  for  the  loss  and  the  sufficiency  of  the  notice. 
(§§  1199,  1202.) 

(7.)  Notice  of  abandonment  is  unnecessary  where,  at  the  time 
when  the  assured  receives  information  of  the  loss,  there  would 
be  no  possibility  of  benefit  to  the  insurer  if  notice  were  given  to 
him.  (§§  1056,  1069,  1062,  1066,  1091,  1113,  1117,  1162,  1163, 
1171,  1191.) 

(8.)  Notice  of  abandonment  may  be  waived  by  the  insurer. 
(§§  1052,  1190.)  .  .        ^ 

(9.)  Where  an  insurer  has  re-insured  his  risk,  no  notice  of 
abandonment  need  be  given  by  him.     (§  1191.) 

63. — (1.)  Where  there  is  a  valid  abandonment  the  insurer  is 
entided  to  take  over  the  interest  of  the  assured  in  whatever  may 
remain  of  the  subject-matter  insured,  and  all  proprietary  rights 
incidental  thereto.  (§§  216,  1178,  1182,  1188,  1205,  1213,  1225.) 
(2.)  Upon  the  abandonment  of  a  ship,  the  insurer  thereof  is 
entitled  to  any  freight  in  course  of  I  eing  earned,  aud  which  is 
earned  by  her  subsequent  to  the  casualty  causing  the  loss,  less 
the  expenses  of  earning  it  incurred  after  the  casualty ;  and, 
where  the  ship  is  carrying  the  owner's  goods,  the  insurer  is 
entitled  to  a  reasonable  remuneration  for  the  carriage  of  them 
subsequent  to  the  casualty  causing  the  loss.  (§§  1175,  1176, 
1177,  1178,  1181,  1206,  1208.) 


,  Effect  of 
abandon- 
ment. 


Partial  Losses  [including  Salvage  and  General  Average  and 
Particular  Charges). 

Particular  64. — (1.)  A  particular  average  loss  is  a  partial  loss  of  the 

average  loss,     subject-matter  insured,  caused  by  a  peril  insured  against,  and 
which  is  not  a  general  average  loss.     (§§  869,  1008.) 

(2.)  Expenses  incurred  by  or  on  behalf  of  the  assured  for  the 
safety  or  preservation  of  the  subject-matter  insured,  other  than 
general  average  and  salvage  charges,  are  called  particular 
charges.  Particular  charges  are  not  included  in  particular 
average.     (§§  214,  869,  1008.) 

Salvage  65.— (1.)  Subject  to  any  express  provision  in  the  policy,  salvage 

charges.  charges  incurred  in  preventing  a  loss  by  perils  insured  against 

may  be  recovered  as  a  loss  by  those  perils.     (§§  863,  865,  1284.) 

(2.)  "Salvage  charges"  means  the  charges  recoverable  under 

maritime  law  by  a  salvor  independently  of  contract.     They  do 

not  include  the  expenses  of  services  in  the  nature  of  salvage 
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rendered  by  the  assured  or  Ms  agents,  or  any  person  employed  Appendix  A. 
for  hire  by  them,  for  the  purpose  of  averting  a  peril  insured 
against.  tSuuh  expenses,  where  properly  incurred,  may  be  re- 
covered as  particular  charges  or  as  a  general  average  loss, 
according  to  the  circumstances  under  which  they  were  incurred. 
(§§  863,  865,  874,  964,  965.) 

66. — (1.)  A  general  average  loss  is  a  loss  caused  by  or  directly  General 
consequential  on  a  general  average  act.     It  includes  a  general  ^^^'^^S^  °^'^- 
average  expenditure   as   well   as   a   general    average   sacrifice. 
(§  906.) 

(2.)  There  is  a  general  average  act  where  any  extraordinary 
sacrifice  or  expenditure  is  voluntarily  and  reasonably  made  or 
incurred  in  time  ot  peril  for  the  purpose  of  preserving  the  pro- 
perty imperilled  in  the  common  adventure.  (§§  906,  907,  913, 
915.) 

(3.)  Where  there  is  a  general  average  loss,  the  party  on  whom 
it  falls  is  entitled,  subject  to  the  conditions  imposed  by  maritime 
law,  to  a  rateable  contribution  from  the  other  parties  interested, 
and  such  contribution  is  called  a  general  average  contribution. 
(§  908.) 

(4.)  Subject  to  any  express  provision  in  the  policy,  where  the 
assured  has  incurred  a  general  average  expenditure,  he  may  recover 
from  the  insurer  in  respect  of  the  proportion  of  the  loss  which  falls 
upon  him;  and,  in  the  case  of  a  general  average  sacrifice,  he  may 
recover  from  the  insurer  in  respect  of  the  whole  loss  without 
having  enforced  his  right  of  contribution  from  the  other  parties 
liable  to  contribute.     (§§  908,  1004.) 

(5.)  Subject  to  any  express  provision  in  the  policy,  where  the 
assured  has  paid,  or  is  liable  to  pay,  a  general  average  contribu- 
tion in  respect  of  the  subject  insured,  he  may  recover  therefor 
from  the  insurer.     (§§  908,  1005.) 

(6.)  In  the  absence  of  express  stipulation,  the  insurer  is  not 
liable  for  any  general  average  loss  or  contribution  where  the  loss 
was  not  incurred  for  the  purpose  of  avoiding,  or  in  connexion 
with  the  avoidance  of,  a  peril  insured  against.     (§§  994,  997.) 

(7.)  Where  ship,  freight,  and  cargo,  or  any  two  of  those 
interests,  are  owned  by  the  same  assured,  the  liability  of  the 
insurer  in  respect  of  general  average  losses  or  contributions  is  to 
be  determined  as  if  those  subjects  were  owned  by  different 
persons.     (§§  906,  1005.) 
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Extent  of 
liability  of 
insurer  for 


Total  loss. 


Partial  loss  of 
ship. 


Partial  loss  of 
freight. 


Measure  of  Indemnity. 

67. — (1.)  The  sum  which  the  assured  can  recover  in  respect 
of  a  loss  on  a  policy  by  which  he  is  insured,  in  the  case  of  an 
unvalued  policy  to  the  fuU  extent  of  the  insurable  value,  or,  in 
the  case  of  a  valued  policy  to  the  full  extent  of  the  value  fixed 
by  the  policy,  is  called  the  measure  of  indemnity.  (§§  338,  349, 
1008.) 

(2.)  Where  there  is  a  loss  recoverable  under  the  policy,  the 
insurer,  or  each  insurer  if  there  be  more  than  one,  is  liable  for 
such  proportion  of  the  measure  of  indemnity  as  the  amount  of 
his  subscription  bears  to  the  value  fixed  by  the  policy  in  the 
case  of  a  valued .  policy,  or  to  the  insurable  value  in  the  case  of 
an  unvalued  policy.     (§§  338,  1010,  1023,  1041.) 

68.  Subject  to  the  provisions  of  this  Act  and  to  any  express 
provision  in  the  policy,  where  there  is  a  total  loss  of  the  subject- 
matter  insured, — 

(1)  If  the  policy  be  a  valued  policy,  the  measure  of  indemnity 

is  the  sum  fixed  by  the  policy  : 

(2)  If  the   policy   be   an    unvalued   policy,   the   measure   of 

indemnity  is  the  insurable  value  of  the  subject-matter 
insured.     (§§  338,  349,  364.) 

69.  Where  a  ship  is  damaged,  but  is  not  totally  lost,  the 
measure  of  indemnity,  subject  to  any  express  provision  in  the 
policy,  is  as  follows  : — 

( 1 )  Where  the  ship  has  been  repaired,  the  assured  is  entitled 

to  the  reasonable  cost  of  the  repairs,  less  the  customary 
deductions,  but  not  exceeding  the  sum  insured  in 
respect  of  any  one  casualty  : 

(2)  Where   the   ship  has  been   only  partially  repaired,  the 

assured  is  entitled  to  the  reasonable  cost  of  such 
repairs,  computed  as  above,  and  also  to  be  indemnified 
for  the  reasonable  depreciation,  if  any,  arising  from 
the  unrepaired  damage,  provided  that  the  aggregate 
amount  shall  not  exceed  the  cost  of  repairing  the  whole 
damage,  computed  as  above  : 

(3)  Where  the  ship  has  not  been  repaired,  and  has  not  been 

sold  in  her  damaged  state  during  the  risk,  the  assured 
is  entitled  to  be  indemnified  for  the  reasonable  depre- 
ciation arising  from  the  unrepaired  damage,  but  not 
exceeding  the  reasonable  cost  of  repairing  such  damage, 
computed  as  above.     (§§  340,  1023.) 

70.  Subject  to  any  express   provision   in  the   policy,   where 
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there  is  a  partial  loss  of  freight,  the  measure  of  indemnity  is  Appendix  A. 
such  proportion  of  the  sum  fixed  by  the  policy  in  the  case  of  a 
valued  policy,  or  of  the  insurable  value  in  the  case  of  an 
unvalued  policy,  as  the  proportion  of  freight  lost  by  the  assured 
bears  to  the  whole  freight  at  the  risk  of  the  assured  under  the 
policy.     (§  1041.)   . 

71.  Where  there  is  a  partial  loss  of  goods,  merchandise,  or  Partial  loss  of 
other   moveables,    the   measure   of   indemnity,    subject  to   any  f^andia^^&c 
express  provision  in  the  policy,  is  as  follows  : — 

(1)  Where  part  of  the  goods,  merchandise  or  other  moveables 

insured  by  a  valued  policy  is  totally  lost,  the  measure 
of  indemnity  is  such  proportion  of  the  sum  fixed  by 
the  policy  as  the  insurable  value  of  the  part  lost  bears 
to  the  insurable  value  of  the  whole,  ascertained  as  in 
the  case  of  an  unvalued  policy  : 

(2)  Where  part  of  the  goods,  merchandise,  or  other  moveables 

insured  by  an  imvalued  policy  is  totally  lost,  the  measure 
of  indemnity  is  the  insurable  value  of  the  part  lost, 
ascertained  as  in  case  of  total  loss  : 

(3)  Where  the  whole  or  any  part  of  the  goods  or  merchandise 

insured  has  been  delivered  damaged  at  its  destination, 
the  measure  of  indemnity  is  such  proportion  of  the 
sum  fixed  by  the  policy  in  the  case  of  a  valued  policy, 
or  of  the  insurable  value  in  the  case  of  an  unvalued 
policy,  as  the  difference  between  the  gross  sound  and 
damaged  values  at  the  place  of  arrival  bears  to  the 
gross  sound  value : 

(4)  "  Gross  value"  means  the  wholesale  price  or,  if  there  be 

no  such  price,  the  estimated  value,  with,  in  either  case, 
freight,  landing  charges,  and  duty  paid  beforehand; 
provided  that,  in  the   case   of   goods  or  merchandise 
customarily  sold  in  bond,  the  bonded  price  is  deemed 
to  be  the  gross  value.     "Gross  proceeds"  means  the 
actual  price  obtained  at  a  sale  where  all  charges  on  sale 
are  paid  by  the  sellers.     (§§  340,  1009a,  1018.) 
72. (1.)  Where   different   species   of    property   are   insured  Apportion- 
under  a  single  valuation,  the  valuation  must  be  apportioned  over  "^^^^^^ 
the  different  species  in  proportion  to  their  respective  insurable 
values,  as  in  the  case  of  an  unvalued  policy.     The  insured  value 
of  any  part.of  a  species  is  such  proportion  of  the  total  insured  value 
of  the  same  as  the  insurable  value  of   the  part  bears  to  the 
insurable  value  of  the  whole,  ascertained  in  both  cases  as  pro- 
vided by  this  Act.     (§361.) 
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(2.)  Where  a  valuation  has  to  be  apportioned,  and  particularB 
of  the  prime  cost  of  each  separate  species,  quality,  or  description 
of  goods  cannot  be  ascertained,  the  division  of  the  valuation  may 
be  made  over  the  net  arrived  sound  values  of  the  different  species, 
qualities,  or  descriptions  of  goods.     (§  361.) 

73. — (1.)  Subject  to  any  express  provision  in  the  policy,  where 
the  assured  has  paid,  or  is  liable  for,  any  general  average  con- 
tribution, the  measure  of  indemnity  is'  the  full  amount  of  such 
contribution,  if  the  subject-matter  liable  to  contribution  is  insured 
for  its  full  contributory  value ;  but,  if  such  subject-matter  be 
not  insured  for  its  full  contributory  value,  or  if  only  part  of  it 
be  insured,  the  indemnity  payable  by  the  insurer  must  be  reduced 
in  proportion  to  the  under  insurance,  and  where  there  has  been 
a  particular  average  loss  which  constitutes  a  deduction  from  the 
contributory  value,  and  for  which  the  insurer  is  liable,  that 
amount  must  be  deducted  from  the  insured  value  in  order  to 
ascertain  what  the  insurer  is  liable  to  contribute.     (§  1005.) 

(2.)  Where  the  insurer  is  liable  for  salvage  charges  the  extent 
of  his  liability  must  be  determined  on  the  like  principle.    (§  1284.) 

74.  Where  the  assured  has  effected  an  insurance  in  express 
terms  against  any  liability  to  a  third  party,  the  measure  of 
indemnity,  subject  to  any  express  provision  in  the  policy,  is  the 
amount  paid  or  payable  by  him  to  such  third  party  in  respect  of 
such  liability.     (§  368a.) 

75. — (1.)  Where  there  has  been  a  loss  in  respect  of  any 
subject-matter  not  expressly  provided  for  in  the  foregoing  pro- 
visions of  this  Act,  the  measure  of  indemnity  shall  be  ascertained, 
as  nearly  as  may  be,  in  accordance  with  those  provisions,  in  so 
far  as  applicable  to  the  particular  case.     (§  368a.) 

(2.)  Nothing  in  the  provisions  of  this  Act  relating  to  the 
measure  of  indemnity  shall  affect  the  rules  relating  to  double 
insurance,  or  prohibit  the  insurer  from  disproving  interest  whoUy 
or  in  part,  or  from  showing  that  at  the  time  of  the  loss  the  whole 
or  any  part  of  the  subject-matter  insured  was  not  at  risk  under 
the  policy.     (§§  346,  368a,  1041.) 

76. — (1.)  Where  the  subject-matter  insured  is  warranted  free 
from  particular  average,  the  assured  cannot  recover  for  a  loss 
of  part,  other  than  a  loss  incurred  by  a  general  average  sacrifice, 
unless  the  contract  contained  in  the  policy  be  apportionable ; 
but,  if  the  contract  be  apportionable,  the  assured  may  recover 
for  a  total  loss  of  any  apportionable  part.     (§§901,  1082.) 

(2.)  Where  the  subject-matter  insured  is  warranted  free  from 
particular  average,  either  wholly  or  under  a  certain  percentage, 
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the  insurer  is  nevertheless  liable  for  salvage  charges,  and  for    Appendix  A. 
particular  charges'  and  other  expenses  properly  incurred  pursuant 
to  the  provisions  of  the  suing  and  labouring  clause  in  order  to 
avert  a  loss  insured  against.     (§§  863,  871,  884,  885,  901.) 

(3.)  Unless  the  policy  otherwise  provides,  where  the  subject- 
matter  insured  is  warranted  free  from  particular  average  under 
a  specified  percentage,  a  general  average  loss  cannot  be  added 
to  a  particular  average  loss  to  make  up  the  specified  percentage. 
(§  894.) 

(4.)  For  the  purpose  of  ascertaining  whether  the  specified 
percentage  has  been  reached,  regard  shall  be  had  only  to  the 
actual  loss  suffered  by  the  subject-matter  insured.  Particular 
charges  and  the  expenses  of  and  incidental  to  ascertaining  and 
proving  the  loss  must  be  excluded.     (§§  871,  896,  897.) 

77. — (1.)  Unless  the   policy  otherwise  provides,   and  subject  Successive 
to  the  provisions  of  this  Act,  the  insurer  is  liable  for  successive 
losses,  even  though  the  total  amount  of  such  losses  may  exceed 
the  sum  insured.     (§  1032.) 

(2.)  Where,  under  the  same  policy,  a  partial  loss,  which  has 
not  been  repaired  or  otherwise  made  good,  is  followed  by  a  total 
loss,  the  assured  can  only  recover  in  respect  of  the  total  loss  : 

Provided  that  nothing  in  this  section  shall  affect  the  liability 
of  the  insurer  under  the  suing  and  labouring  clause.     (§  1032.) 

78. — (1.)  Where  the  policy  contains  a  suing  and  labouring  Suing  and 
clause,  the  engagement  thereby  entered  into  is  deemed  to  be  labouring 
supplementary  to  the  contract  of  insurance,  and  the  assured 
may  recover  from  the  insurer  any  expenses  properly  incurred 
pursuant  to  the  clause,  notwithstanding  that  the  insurer  may 
have  paid  for  a  total  loss,  or  that  the  subject-matter  may  have 
been  warranted  free  from  particular  average,  either  wholly  or 
under  a  certain  percentage.     (§§  214,  8t0,  871,  874.) 

(2.)  General  average  losses  and  contributions  and  salvage 
charges,  as  defined  by  this  Act,  are  not  recoverable  under  the 
suing  and  labouring  clause.     (§§  863,  866,  870.) 

(3.)  Expenses  incurred  for  the  purpose  of  averting  or  diminish- 
ing any  loss  not  covered  by  the  policy  are  not  recoverable  under 
the  suing  and  labouring  clause.     (§  870.) 

(4.)  It  is  the  duty  of  the  assured  and  his  agents,  in  all  cases, 
to  take  such  measures  as  may  be  reasonable  for  the  purpose  of 
averting  or  minimising  a  loss.     (§§  22,  799a,  1218.) 
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Right  of 
subrogation. 


Right  of  con- 
tribution. 


Efeeot  of 

under 

insurance. 


Rights  of  Insurer  on  Payment. 

79. — (1.)  Where  tke  insurer  pays  for  a  total  loss,  either  of 
the  whole,  or  in  the  case  of  goods  of  any  apportionable  part,  of 
the  subject-matter  insured,  he  thereupon  becomes  entitled  to 
take  over  the  interest  of  the  assured  in  whatever  may  remain  of 
the  subject-matter  so  paid  for,  and  he  is  thereby  subrogated  to 
all  the  rights  and  remedies  of  the  assured  in  and  in  respect  of 
that  subject-matter  as  from  the  time  of  the  casualty  causing  the 
loss.     (§§  1186,  1213,  1214,  1225,  1230.) 

(2.)  Subject  to  the  foregoing  provisions,  where  the  insurer 
pays  for  a  partial  loss,  he  acquires  no  title  to  the  subject-matter 
insured,  or  such  part  of  it  as  may  remain,  but  he  is  thereupon 
subrogated  to  all  rights  and  remedies  of  the  assured  in  and  in 
respect  of  the  subject-matter  insured  as  from  the  time  of  the 
casualty  causing  the  loss,  in  so  far  as  the  assured  has  been 
indemnified,  according  to  this  Act,  by  such  payment  for  the  loss. 
(§  1225.) 

80. — (1.)  Where  the  assured  is  over-insured  by  double 
insurance,  each  insurer  is  bound,  as  between  himself  and  the 
other  insurers,  to  contribute  rateably  to  the  loss  in  proportion  to 
the  amount  for  which  he  is  liable  under  his  contract.  (§§  330, 
1215.) 

(2.)  If  any  insurer  pays  more  than  his  proportion  of  the  loss, 
he  is  entitled  to  maintain  an  action  for  contribution  against  the 
other  insurers,  and  is  entitled  to  the  like  remedies  as  a  surety 
who  has  paid  more  than  his  proportion  of  the  debt.  (§§  330, 
1215.) 

81.  Where  the  assured  is  insured  for  an  amount  less  than  the 
insurable  value  or,  in  the  case  of  a  valued  policy,  for  an  amount 
less  than  the  policy  valuation,  he  is  deemed  to  be  his  own  insurer 
in  respect  of  the  uninsured  balance.     (§§  2,  364,  1187,  1215.) 


Enforcement 
of  return. 


Return  by 
agfreement. 


Return  of  Premium. 

82.  Where  the  premium,  or  a  proportionate  part  thereof  is, 
by  this  Act,  declared  to  be  returnable,  — 

(a)  If  already  paid,  it  may  be  recovered  by  the  assured  from 

the  insurer ;  and 

(b)  If  unpaid,  it  may  be  retained  by  the  assured  or  his  agent 

(§  1247a.) 

83.  Where  the  policy  contains  a  stipulation  for  the  return  of 
the  premium,  or  a  proportionate  part  thereof,  on  the  happening 
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of  a  certain  event,  and  that  event  happens,  the  premium,  or.    Appendix  A. 
as  the  case  may  be,  the  proportionate  part  thereof,  is  thereupon 
returnable  to  the  assured.     (§  1263.) 

84. — (1.)  Where  the  consideration  for   the  payment  of   the  Retumfor 
premium  totally  fails,  and  there  has  been  no  fraud  or  iUegality  ^^^tion.™''" 
on  the  part  of  the  assured  or  his  agents,  the  premium  is  there- 
upon returnable  to  the  assured.     (§§  5-37,  1248,  1253.  1256.) 

(2.)  Where  the  consideration  for  the  payment  of  the  premium 
is  apportionable  and  there  is  a  total  failure  of  any  apportionable 
part  of  the  consideration,  a  proportionate  part  of  the  premium  is, 
under  the  like  conditions,  thereupon  returnable  to  the  assured. 
(§  1249.) 

(3.)  In  particular — 

(a)  Where  the  policy  is  void,  or  is  avoided  by  the  insurer  as 

from  the  commencement  of  the  risk,  the  premium  is 
returnable,  provided  that  there  has  been  no  fraud  or 
illegality  on  the  part  of  the  assured  ;  but  if  the  risk 
is  not  apportionable,  and  has  once  attached,  the 
premium  is  not  returnable  :     (§§  1253,  1256.) 

(b)  Where  the  subject-matter  insured,  or  part  thereof,  has 

never  been  imperilled,  the  premium,  or,  as  the  case 
may  be,  a  proportionate  part  thereof,  is  returnable  : 
(§§  1248,  1259.) 

Provided  that  where  the  subject-matter  has  been 
insured  "lost  or  not  lost,"  and  has  arrived  in-safety 
at  the  time  when  the  contract  is  concluded,  the 
premium  is  not  returnable  unless,  at  such  time,  the 
insurer  knew  of  the  safe  arrival:     (§§  13,  1256.) 

(c)  Where  the  assured  has  no  insurable  interest  throughout 

the  currency  of  the  risk,  the  premium  is  returnable, 
provided  that  this  rule  does  not  apply  to  a  policy 
effected  by  way  of  gaming  or  wagering  :  (§§  1253, 
1257.) 

(d)  Where  the  assured  has  a  defeasible  interest  which  is 

terminated  during  the  currency  of  the  risk,  the 
premium  is  not  returnable  :     (§  1268.) 

(e)  Where  the  assured  has  over-insured  under  an  unvalued 

policy,  a  proportionate  part  of  the  premium  is  return- 
able :     (§§  1259,  1260.) 

(f)  Subject  to  the  foregoing  provisions,  where  the  assured 

has  over-insured  by  double  insurance,  a  proportionate 
part  of  the  several  premiums  is  returnable  :  (§§  332, 
1259,  1260.) 
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Provided  that,  if  the  policies  are  effected  at 
diflFerent  times,  and  any  earlier  policy  has  at  any 
time  borne  the  entire  risi,  or  if  a  claim  has  been 
paid  on  the  policy  in  respect  of  the  full  sum  insured 
thereby,  no  premium  is  returnable  in  respect  of  that 
policy,  and  when  the  double  insurance  is  effected 
knowingly  by  the  assured  no  premium  is  returnable. 
(§§  1260,  1262.) 


Modification 
of  Act  in  case 
of  mutual  in- 
surance. 


Mutual  Insurance. 

85. — (1.)  AVTiere  two  or  more  persons  mutually  agree  to  insure 
each  other  against  marine  losses  there  is  said  to  be  a  mutual 
insurance.     (§  80.) 

(2.)  The  provisions  of  this  Act  relating  to  the  premium  do 
not  apply  to  mutual  insurance,  but  a  guarantee,  or  such  other 
arrangement  as  may  be  agreed  upon,  may  be  substituted  for  the 
premium.     (§§  2,  80.) 

(3.)  The  provisions  of  this  Act,  in  so  far  as  they  may  be 
modified  by  the  agreement  of  the  parties,  may  in  the  case  of 
mutual  insurance  be  modified  by  the  terms  of  the  policies  issued 
by  the  association,  or  by  the  rules  and  regulations  of  the  associa- 
tion.    (§  80.) 

(4.)  Subject  to  the  exceptions  mentioned  in  this  section,  the 
provisions  of  this  Act  apply  to  a  mutual  insurance.     (§  80.) 


Ratification 
by  assured. 


Implied 
obligations 
varied  by 
agreement  or 
usage. 


Keasonable 
time,  &c.  a 
question  of 
fp^t, 


Supplemental. 

86.  Where  a  contract  of  marine  insurance  is  in  good  faith 
effected  by  one  person  on  behalf  of  another,  the  person  on  whose 
behalf  it  is  effected  may  ratify  the  contract  even  after  he  is  aware 
of  a  loss;     (§§  140,  142,  143,  171.) 

87. — (1.)  Where  any  right,  duty,  or  liability  would  arise 
under  a  contract  of  marine  insurance  by  implication  of  law,  it 
may  be  negatived  or  varied  by  express  agreement,  or  by  usage, 
if  the  usage  be  such  as  to  bind  both  parties  to  the  contract. 
(§  5S.) 

(2.)  The  provisions  of  this  section  extend  to  any  right,  duty, 
or  liability  declared  by  this  Act  which  may  be  lawfully  modified 
by  agreement.     (§  65.) 

88,  Where  by  this  Act  any  reference  is  made  to  reasonable 
time,  reasonable  premium,  or  reasonable  diligence,  the  question 
^hat  is  reasonable  is  a  (juestion  of  fact.     (§S  480,  1274.) 
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89.  Where   there   is  a  duly  stamped  policy,   reference  may    Appendix  A. 
he  made,  as  heretofore,  to  the  slip  or  covering  note,  in  any  legal  ^JjTj 


I  as 


proceeding.     (§§  4] ,  572.)  evidence. 

90.  In  this  Act,  unless  the  context  or  subject-matter  otherwise  Interpretation 
requires, —  "f  terms. 

"  Action  "  includes  counter-claim  and  set-ofE : 

"  Freight  "  includes  the  profit  derivable  by  a  shipowner  from 

the  employment  of  his  ship  to  carry  his  own  goods  or 

moveables,  as  well  as  freight  payable  by  a  third  party 

but  does  not  include  passage  money  : 
"Moveables"  means  any  moveable  tangible  property,  other 

than  the  ship,  and  includes  money,  valuable  securities, 

and  other  documents : 
"Policy  "  means  a  marine  policy. 

91. — (1.)  Nothing  in  this  Act,  or  in  any  repeal  effected  thereby,  Savings, 
shall  affect — 

(a)  The  provisions  of  the  Stamp  Act,  1891,  or  any  enactment  54  &  55  vict. 

for  the  time  being  in  force  relating  to  the  revenue  ;  "•  ^^- 
(§8.) 

(b)  The  provisions  of  the  Companies  Act,  1862,  or  any  enact-  25  &  26  Vict. 

ment  amending  or  substituted  for  the  same  ;  "•  ^^' 

(c)  The  provisions  of  any  statute  not  expressly  repealed  by 

this  Act. 

(2.)  The  rules  of  the  common  law  including  the  law  merchant, 
save  in  so  far  as  they  are  inconsistent  with  the  express  provisions 
of  this  Act,  shall  continue  to  apply  to  contracts  of  marine  insur- 
ance.    (§§536,  1097a.) 

92.  The  enactments  mentioned  in  the  Second  Schedule  to  this  Repeals. 
Act  are  hereby  repealed  to  the  extent  specified  in  that  schedule. 

93.  This  Act  shall  come  into  operation   on  the  first  day  of  Commenoe- 
January  one  thousand  nine  hundred  and  seven.  ■  ™®°*- 

94.  This  Act  may  be  cited  as  the  Marine  Insurance  Act,  1906.  Short  title. 


A, — vol,,  II,  §  ^ 
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Section  30. 


Lloyd's  S.G. 
policy. 


riEST   SCHEDULE. 

Form  or  Policy. 

Be  it  known  that  as  well  in  own  name  as  for  and 

in  the  name  and  names  of  all  and  every  other  person  or  persons 
to  whom  the  same  doth,  may,  or  shall  appertain,  in  part  or  in 
all  doth  make  assurance  and  cause  and  them,  and  every 

of  them,  to  he  insured  lost  or  not  lost,  at  and  from 
Upon  any  kind  of  goods  and  merchandises,  and  also  upon  the 
body,  tackle,  apparel,  ordnance,  munition,  artillery,  boat,  and 
other  furniture,  of  and  in  the  good  ship  or  vessel  called  the 
whereof  is  master  under  Grod,  for  this  present  voyage, 
or  whosoever  else  shall  go  for  master  in  the  said  ship,  or 
by  whatsoever  other  name  or  names  the  said  ship,  or  the  master 
thereof,  is  or  shall  be  named  or  called  ;  beginning  the  adventure 
upon  the  said  goods  and  merchandises  from  the  loading  thereof 
aboard  the  said  ship,  upon  the  said  ship,  &c. 

and  so  shall  continue  and  endure,  during  her  abode  there,  upon 
the  said  ship,  &c.  And  further,  until  the  said  ship,  with  all  her 
ordnance,  tackle,  apparel,  &c.,  and  goods  and  merchandises 
whatsoever  shall  be  arrived  at  upon  the  said  ship,  &c., 

until  she  hath  moored  at  anchor  twenty-four  hours  in  good 
safety ;  and  upon  the  goods  and  merchandises,  until  the  same  be 
there  discharged  and  safely  landed.  And  it  shall  be  lawful  for 
the  said  ship,  &c.,  in  this  voyage,  to  proceed  and  sail  to  and 
touch  and  stay  at  any  ports  or  places  whatsoever  without 

prejudice  to  this  insurance.  The  said  ship,  &c.,  goods  and 
merchandises,  &c.,  for  so  much  as  concerns  the  assured  by  agree- 
ment between  the  assured  and  assurers  in  this  policy,  are  and 
shall  be  valued  at 

Touching  the  adventures  and  perils  which  we  the  assurers  are 
contented  to  bear  and  do  take  upon  us  in  this  voyage  :  they  are 
of  the  seas,  men-of-war,  fire,  enemies,  pirates,  rovers,  thieves, 
jettisons,  letters  of  mart  and  countermart,  surprisals,  takings  at 
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sea,   arrests,  restraints,  and  detainments  of  all  kings,  princes.    Appendix  A. 

and  people,  ol  what  nation,  condition,  or  quality  soever,  barratry 

of  the  master  and  mariners,  and  of  all  other  perils,  losses,  and 

misfortunes,  that  have  or  shall  come  to  the  hurt,  detriment,  or 

damage  of  the  said  goods  and  merchandises,  and  ship,  &c.,  or 

any  part  thereof      And  in  case  of  any  loss  or  misfortune  it  shall  [Sue  and 

To  TjQ  IIP 

he  lawful  to  the  assured,  their  factors,  servants  and  assigns,  to  olanae.] 
sue,  labour,  and  travel  for,  in  and  about  the  defence,  safeguards, 
and  recovery  of  the  said  goods  and  merchandises,  and  ship,  &c., 
or  any  part  thereof,  without  prejudice  to  this  insurance;  to  the 
charges  whereof  we,  the  assurers,  will  contribute  each  one  accord- 
ing to  the  rate  and  quantity  of  his  sum  herein  assured.  And  it  [Waiver 
is  especially  declared  and  agreed  that  no  acts  of  the  insurer  or  "  ^"^^•J 
insured  in  recovering,  saving,  or  preserving  the  property  insured 
shall  be  considered  as  a  waiver,  or  acceptance  of  abandonment. 
And  it  is  agreed  by  us,  the  insurers,  that  this  writing  or  policy 
of  assurance  shall  be  of  as  much  force  and  .effect  as  the  surest 
writing  or  policy  of  assurance  heretofore  made  in  Lombard 
Street,  or  in  the  Enyal  Exchange,  or  elsewhere  in  London.  And 
so  we,  the  assurers,  are  contented,  and  do  hereby  promise  and 
bind  ourselves,  each  one  for  his  own  part,  our  heirs,  executors, 
and  goods  to  the  assured,  their  executors,  administrators,  and 
assigns,  for  the  true  performance  of  the  premises,  confessing 
ourselves  paid  the  consideration  due  unto  us  for  this  assurance 
by  the  assured,  at  and  after  the  rate  of 

In  -witness  whereof  we,  the  assurers,  have  subscribed  our 
names  and  sums  assured  in  London. 

j\r.2f. Corn,  fish,  salt,  fruit,  flour,  and  seed  are  warranted  free  [Memo- 

from  average,  unless  general,  or  the  ship  be  stranded— sugar,  ^^^  "^'J 
tobacco,  hemp,  flax,  hides  and  skins  are  warranted  free  from 
average,  under  five  pounds  per  cent.,  and  all  other  goods,  also 
the  ship  and  freight,  are  warranted  free  from  average,  under 
three  pounds  per  cent,  unless  general,  or  the  ship  be  stranded. 

Rules  for  Construction  of  Policy. 

The  following  are  the  rules  referred  to  by  this  Act  for  the 
construction  of  a  policy  in  the  above  or  other  like  f<,rm,  where 
the  context  does  not  otherwise  require  :— 

1.  Where  the  subject-matter  is  insured  "lost  or  not  lost,"  and  Lost  or  not 
the  loss  has  occurred  before  the  contract  is  concluded,  the  risk  1°8*- 
attaches  unless,  at  such  time  the  assured  was  aware  of  the  loss, 
3,nd  the  insurer  was  not.     (§§  13,  475,  514.) 

5l^^ 
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At  and  from. 
[Ship.] 


[Freight.] 


From  the 

loading 

thereof. 


Safely  landed, 


Touch  and 
stay. 


Perils  of  the 


Pirates. 


Thieves, 


2.  Where  the  subject-matter  is  insured  "from"  a  particular 
place,  the  risk  does  not  attach  until  the  ship  starts  on  the  voyage 
insured.     (§§  446,  473,  513.) 

3. — (a)  Where  a  ship  is  insured  "at  and  from"  a  particular 
place,  and  she  is  at  that  place  in  good  safety  when  the  contract 
is  concluded,  the  risk  attaches  immediately.     (§  475.) 

(b)  H  she  be  not  at  that  place  when  the  contract  is  concluded 
the  risk  attaches  as  soon  as  she  arrives  there  in  good  safety,  and, 
unless  the  policy  otherwise  provides,  it  is  immaterial  that  she  is 
covered  by  another  policy  for  a  specified  time  after  arrival. 
(§§  475,  478,  486,  499.) 

(c)  Where  chartered  freight  is  insured  "  at  and  from  "  a  par- 
ticular place,  and  the  ship  is  at  that  place  in  good  safety  when 
the  contract  is  concluded  the  risk  attaches  immediately.  If  she 
be  not  there  when  the  contract  is  concluded,  the  risk  attaches  as 
soon  as  she  arrives  there  in  good  safety.     (§§  279a,  514.) 

(d)  Where  freight,  other  than  chartered  freight,  is  payable 
without  special  conditions  and  is  insured  "at  and  from"  a  par- 
ticular place,  the  risk  attaches  jaro  ratA  as  the  goods  or  merchandise 
are  shipped  ;  provided  that  if  there  be  cargo  in  readiness  which 
belongs  to  the  shipowner,  or  which  some  other  person  has  con- 
tracted with  him  to  ship,  the  risk  attaches  as  soon  as  the  ship  is 
ready  to  receive  such  cargo.     (§§  277,  279a,  511,  512.) 

4.  Where  goods  or  other  moveables  are  insured  "from  the 
loading  thereof,"  the  risk  does  not  attach  until  such  goods  or 
moveables  are  actually  on  board,  and  the  insurer  is  not  liable  for 
them  while  in  transit  from  the  shore  to  the  ship.     (§  447.) 

5.  Where  the  risk  on  goods  or  other  moveables  continues  until 
they  are  "  safely  landed,"  they  must  be  landed  in  the  customary 
manner  and  within  a  reasonable  time  after  arrival  at  the  port  of 
discharge,  and  if  they  are  not  so  landed  the  risk  ceases.  (§§  456, 
462.) 

6.  In  the  absence  of  any  further  license  or  usage,  the  liberty 
to  touch  and  stay  "at  any  port  or  place  whatsoever"  does  not 
authorise  the  ship  to  depart  from  the  course  of  her  voyage  from 
the  port  of  departure  to  the  port  of  destination.     (§  401.) 

7.  The  term  "perils  of  the  seas"  refers  only  to  fortuitous 
accidents  or  casualties  of  the  seas.  It  does  not  include  the 
ordinary  action  of  the  winds  and  waves.     (§§  776,  812.) 

8.  The  term  "pirates"  includes  passengers  who  mutiny  and 
rioters  who  attack  the  ship  from  the  shore.     (§  836.) 

9.  The  term  "thieves"  does  not  cover  clandestine  theft  or  b, 
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theft  committed  by  any  one  of  the  ship's  company,  whether  crew    Appendix  A. 
or  passengers.     (§  837.) 

10.  The  term  "arrests,  &c.,  of  kings,  princes,  and  people"  Restraint  of 
refers  to  political  or  executive  acts,  and  does  not  include  a  loss  P"""'®^' 
caused  by  riot  or  by  ordinary  judicial  process.     (§  832.) 

11.  The  term  "barratry"  includes  every  wrongful  act  wilfully  Barratry, 
committed  by  the  master  or  crew  to  the  prejudice  of  the  owner, 

or,  as  the  case  may  be,  the  charterer.     (§  839.)    

12.  The  term  "  all  other  perils  "  includes  only  perils  similar  in  AH  other 
kind  to  the  perils  specifically  mentioned  in  the  policy.     (§  860.)     ^^"  ^' 

13.  The  term  "average  unless  general"  means  a  partial  loss  Average 
of  the  subject-matter  insured  other  than  a  general  average  loss,  general, 
and  does  not  include  "particular  charges."     (§  885.) 

14.  Where  the  ship  has  stranded,  the  insurer  is  liable  for  the  Stranded, 
excepted   losses,  although  the  loss   is  not   attributable  to   the 
stranding,  provided  that  when  the  stranding  takes  place  the  risk 

has  attached  and,  if  the  policy  be  on  goods,  that  the  damaged 
goods  are  on  board.     (§  887.) 

15.  The  term  "ship"  includes  the  hull,  materials  and  outfit,  Ship, 
stores  and  provisions  for  the  officers  and  crew,  and,  in  the  case 

of  vessels  engaged  in  a  special  trade,  the  ordinary  fittings 
requisite  for  the  trade,  and  also,  in  the  case  of  a  steamship,  the 
machinery,  boilers,  and  coals  and  engine  stores,  if  owned  by  the 
assured.      (§§  219,  220,  365.) 

16.  The  term  "freight"  includes   the  profit  derivable  by  a  Freight, 
shipowner  from  the   employment  of  his  ship  to  carry  his  own 
goods  or  moveables,  as  well  as  freight  payable  by  a  third  party, 

but  does  not  include  passage  money.     (§§  229,  233,  235,  262.) 

17.  The  term  "  goods  "  means  goods  in  the  nature  of  merchan-  Goods, 
dise,  and  does  not  include  personal  efifects  or  provisions  and 
stores  for  use  on  board.     (§§  222,  224,  245.) 

In  the  absence  of  any  usage  to  the  contrary,  deck  cargo  and 
living  animals  must  be  insured  specifically,  and  not  under  the 
general  denomination  of  goods.     (§§  225,  227,  801.) 
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Section  92. 


SECOND   SCHEDULE. 

Enactments  Eepealbd. 


Session  and  Chapter. 


19  Geo.  2,  0.  37. 


28  Geo.  3,  c.  .56 


31  &  32  Vict.  u. 


Title  or  Short  Title. 


An  Act  to  regulate  ineuranoe  on  ships 
belong-ing  to  the  subjects  of  Great 
Britain,  and  on  merchandizes  or 
effects  laden  thereon. 

An  Act  to  repeal  an  Act  made  in  the 
twenty-fifth  year  of  the  reign  of  his 
present  Majesty,  intituled  "  An  Act 
for  regulating  Insurances  on  Ships, 
and  on  goods,  merchandizes,  or 
effects,"  and  for  substitnting  other 
provisions  for  the  like  purpose  in 

'  lieu  thereof. 

The  Policies  of  Marine  Assurance 
Act,  1868. 


Extent  of  Bepeal. 


The  whole  Act. 


The  whole  Act 
so  far  as  it  re- 
lates to  marine 
insurance. 


The  whole  Act. 


Keduotion  of 
stamp  duty 
on  marine 
policies  for  a 
■  voyage. 
64  &  55  Vict, 
c.  39. 


8  Edw.  7,  c.  16  (Finance  Act,  1908). 

S.  As  from  the  first  day  of  January,  nineteen  hundred  and 
nine,  a  penny  shall  be  substituted  for  threepence  as  the  stamp 
duty  chargeable  under  paragraph  (2)  (a)  of  the  heading  Policy 
of  Sea  Insurance  in  the  First  Schedule  to  the  Stamp  Act,  1891, 
on  a  policy  of  sea  insurance  for  or  upon  any  voyage  in  respect 
of  every  full  sum  of  one  hundred  pounds,  and  also  any  fractional 
part  of  a  hundred  pounds,  insured  by  the  policy. 
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SPECIMEN    SLIPS. 

(Slip  for  a  Lloyd's  policy,  with  Institute  Voyage  Clauses,  on 
steamship  "Xerxes,"  valued  at  20,OOOZ.  en  hull,  &c.,  and 
10,000^.  on  machinery,  for  a  voyage  from  Havre  to  Bristol 
Channel,  Coloml)0  and  Burmah,  and  back  to  the  United 
Kingdom  or  Continent  between  Bordeaux  and  Hamburg,  at  a 
premium  of  45/-  per  cent.,  or  to  Copenhagen  or  Flensburg  on 
payment  of  an  additional  premium  of  2/6.) 


No. 


X.  T.  &  Co.  (brokers). 


CASH. 


Deviation,  F.G.A.,  E.D.O.,  No  thirds,  and  Negli- 
gence. 

F.C.  &  S. 

Add  to  free  of  average  clause  "  sunk,  on  fire,  or 
caused  by  collision  with  another  vessel.  To  pay  fire 
irrespective  percentage." 

{The  above  is  printed;  the  remainder  is  in  writing.) 

"  Xekxes." 
Havre,  B.  Chan.,  Colombo  and  Burmah,  and  U.  K. 
Cent.  ^  &  30  ds. 

Ship     -     -     -£20,000 
Maehy.      -  10,000 

£30,000  45/- 

Inst.  Voyage  Clauses. 

2/6  add.  O'hagen  or  P'burg. 

2000  CD.  15/6.  (Subscription  of  CD.  for  2,0001., 
dated  the  I5th  of  June.  The  other  subscriptions  follow, 
or  are  written  on  the  back  of  the  slip.) 


^^^^  APl>E^ft)Ix  B. 

Appendix  B.  (Slip  for  a  Lloyd's  Policy,  with  Institute  Time  Clauses,  on  the 
steamship  "Xerxes"  for  twelve  months,  beginning  on  the 
20ch  of  February,  1908,  at  a  premium  of  9^  guineas  per  cent. 
The  following  warranties  are  to  be  inserted :  V\  arranted  no 
British  North  America,  except  Halifax  for  coaling;  warranted 
no  Baltic  or  White  Sea  from  the  Ist  of  October  to  the  1st  of 
April;  warranted  not  east  of  Singapore,  except  Java,  Saigon, 
Bangkok,  and  Australasia;  but  an  additional  premium  of  21/- 
wiU  cancel  these  warranties,  except  as  to  British  North  America 
from  the  1st  of  September  to  the  1st  of  April.) 


No. 

X.  Y.  &  Co. 


CASH. 


Deviation,  F.G.A.,   E.D.C.,  No  thirds,   and   Negli- 
gence.    30  day  returns  for  cancelling  and  lying  up. 

Add  to  free  of  average  clause  "  sunk,  on  fire,  or  in 
collision,"  &c. 

( The  above  in  print ;  the  remainder  in  writing.') 

"  Xerxbs." 

No  B.  N.  A. 
12  months  noon  20th  Feb.  1908.         Ex.  coaling  at  Halifax. 
Ship     -     -     -  £20,000  Baltic  \ 

Machy.      -  10,000  White  Sea  |    V^O.  V^ 

E.  Sjng.,  Java,  S'gon, 
Time  Clauses,  1908.  B'kok  &  Australasia  ex. 

9JG8. 
21/-  cancels  ex.  B.  N.  A.,  1/9,  1/4. 
2,000  C.  D.  15/1. 

&c.,  &e.     {Other  subscriptions.) 

,  1908. 
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INSTITUTE  VOYAGE  CLAUSES.     1908. 
Hulls. 

[The  collmon  clauups  are  framed  for  a  company's  policy ;  for 
a  forth  of  collision  claum  to  he  used  with  a  Lloyd's  policy,  see 
ante,  Vol.  I.,  §  10.) 

And  it  is  further  agreed  that  if  the  ship  hereby  insured  shall 
come  into  collision  with  any  other  ship  or  vessel,  and  the  assured 
shall  in  consequence  thereof  hecome  liable  to  pay,  and  shall  pay 
by  way  of  damages  to  any  other  person  or  persons  any  sum  or 
sums  not  exceeding  in  respect  of  any  one  such  collision  the  value 
of  the  ship  hereby  insured,  this  company  will  pay  the  assured 
such  proportion  of  three-fourths  of  such  sum  or  sums  so  paid  as 
its  subscription  hereto  bears  to  the  value  of  the  ship  hereby 
insured  ;  and  in  cases  in  which  the  liability  of  the  ship  has  been 
contested,  or  proceedings  have  been  taken  to  limit  liability,  with 
the  consent  in  writing  of  this  company,  the  company  will  also 
pay  a  like  proportion  of  three-fourths  of  the  costs  which  the 
assured  shall  thereby  incur  or  be  compelled  to  pay ;  but  when 
both  vessels  are  to  blame,  then  unless  the  liability  of  the  owners 
of  one  or  both  of  such  vessels  becomes  limited  by  law,  claims 
under  this  clause  shall  be  settled  on  the  principle  of  cross- 
liabilities  as  if  the  owners  of  each  vessel  had  been  compelled  to 
pay  to  the  owners  of  the  other  of  such  vessels  such  one-half  or 
other  proportion  of  the  latter's  damages  as  may  have  been 
properly  allowed  in  ascertaining  the  balance  or  sum  payable  by 
or  to  the  assured  in  consequence  of  such  collision. 

Provided  always  that  this  clause  shall  in  no  ease  extend  to  any 
sum  which  the  assured  may  hecome  liable  to  pay,  or  shall  pay  for 
removal  of  obstructions  under  statutory  powers,  for  injury  to 
harbours,  wharves,  piers,  stayes,  and  similar  structures,  consequent 
on  such  collision,  or  in  respect  of  the  caryo  or  enyayements  of  the 
insured  vessel,  or  for  loss  of  life  or  personal  injury. 

Should  the  vessel  hereby  insured  come  into  collision  with  or 
receive  salvage  services  from  another  vessel  belonging  wholly  or 
in  part  to  the  same  owners,  or  under  the  same  management,  the 
assured  shall  have  the  same  rights  under  this  policy  as  they 
would  have  were  the  other  vessel  entirely  the  property  of  owners 
not  interested  in  the  vessel  hereby  insured ;  but  in  such  cases 
the  liability  for  the  collision,  or  the  amount  payable  for  the  ser- 
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Appendix  B.  vices  rendered,  shall  be  referred  to  a  sole  arbitrator  to  be  agreed 
upon  between  the  underwriters  and  the  assured. 

This  insurance  also  specially  to  cover  (subject  to  the  free  of 
average  warranty)  loss  of,  or  damage  to  hull  or  machinery 
through  the  negligence  of  master,  mariners,  engineers  or  pilots, 
or  through  explosions,  bursting  of  boilers,  breakage  of  shafts,  or 
through  any  latent  defect  in  the  machinery  or  hull,  provided  such 
loss  or  damage  has  not  resulted  from  want  of  due  diligence  by 
the  owners  of  the  ship,  or  any  of  them,  or  by  the  manager. 
Masters,  mates,  engineers,  pilots,  or  crew,  not  to  be  considered 
as  part  owners  within  the  meaning  of  this  clause,  shouid  they 
hold  shares  in  the  steamer. 

General  average  and  salvage  to  be  adjusted  according  to  the 
law  and  practice  obtaining  at  the  place  where  the  adventure  ends, 
as  if  the  contract  of  affreightment  contained  no  special  terms 
upon  the  subject ;  or,  if  the  contract  of  affreightment  so  provides, 
according  to  York-Antwerp  Eules,  or,  in  the  case  of  wood  car- 
goes, York-Antwerp  Eules  omitting  the  first  word  of  Rule  I. 
("No  "),  but,  in  all  matters  not  specifically  referred  to  in  York- 
Antwerp  Eules  I.  to  XVII.  inclusive,  the  adjustment  shall  be  in 
accordance  with  the  law  and  practice  obtaining  at  the  place 
where  the  adventure  ends  and  as  if  the  contract  of  affreightment 
contained  no  special  terms  upon  the  subject. 

Average  payable  on  each  valuation  separately  or  on  the  whole 
without  deduction  of  thirds,  new  for  old,  whether  the  average  be 
particular  or  general. 

Donkey  boilers,  winches,  cranes,  windlasses,  steering  gear, 
and  electric  light  apparatus  shall  be  deemed  to  be  part  of  the 
hull  and  not  part  of  the  machinery.  Eefrigerating  machinery 
and  insulation  not  covered  unless  expressly  included  in  this 
policy. 

Warranted  free  from  particular  average  under  3  per  cent.,  but 
nevertheless  when  the  vessel  shall  have  been  stranded,  sunk,  on 
fire,  or  in  collision  with  any  other  ship  or  vessel,  underwriters 
shall  pay  the  damage  occasioned  thereby,  and  the  expense  of 
sighting  the  bottom  after  stranding  shall  be  paid  if  reasonably 
incurred,  even  if  no  damage  be  found. 

No  claim  shall  in  any  case  be  allowed  in  respect  of  scraping  or 
painting  the  vessel's  bottom. 

Grounding  in  the  Suez  Canal,  or  in  the  Manchester  Ship  Canal 
or  its  connections,  or  in  the  Eiver  Mersey  above  Eook  Perry  Slip, 
or  in  the  Eiver  Plate  (above  Buenos  Ayres)  or  its  tributaries,  or 
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in  the  Danube,  Demerara,  or  Bilbao  Eiver,  or  on  the  Yenikale    Appendix  B. 
or  Bilbao  Bar,  shall  not  be  deemed  to  be  a  stranding. 

The  insured  value  shall  be  taken  as  the  repaired  value  in 
ascertaioing  whether  the  vessel  is  a  constructive  total  loss. 

In  the  event  of  total  or  constructive  total  loss,  no  claim  to  be 
made  by  the  underwriters  for  freight,  whether  notice  of  abandon- 
ment has  been  given  or  not. 

In  the  event  of  accident  whereby  loss  or  damage  may  result 
in  a  claim  under  this  policy,  notice  shall  be  given  in  writing  to 
the  underwriters  where  practicable,  and,  if  abroad,  to  the 
nearest  Lloyd's  agent  also,  prior  to  survey,  so  that  they  may 
appoint  their  own  surveyor  if  they  so  desire  ;  and  whenever  the 
extent  of  the  damage  is  ascertainable,  the  underwriters  may 
take  or  may  require  the  assured  to  take  tenders  for  the  repair 
of  such  damage.  In  cases  where  a  tender  is  accepted  by  or 
with  the  approval  of  underwriters,  the  underwriters  will  make 
an  allowance  at  the  rate  of  £30  per  cent,  per  annum  on  the 
insured  value  for  the  time  actually  lost  in  waiting  for  tenders. 
In  the  event  of  the  assured  failing  to  comply  with  the  con- 
ditions of  this  clause,  £15  per  cent,  shall  be  deducted  from  the 
amount  of  the  ascertained  claim. 

Warranted  free  of  capture,  seizure,  and  detention,  and  the 
consequences  thereof,  or  any  attempt  thereat,  piracy  excepted, 
and  also  from  all  consequences  of  hostilities,  or  warlike  opera- 
tions, whether  before  or  after  declaration  of  war. 

Held  covered  in  case  of  deviation  or  change  of  voj  age  pro- 
vided notice  be  given  and  any  additional  premium  required  be 
agreed  immediately  after  receipt  of  advices. 

With  leave  to  sail  with  or  without  pilots,  and  to  tow  and  assist 
vessels  or  craft  in  all  situations,  and  to  be  towed. 

With  leave  to  dock  and  undock  and  go  into  graving  dock. 

Freight. 

1 .  Including  risk  of  craft  and/or  lighter  to  and  from  the  ship. 
Each  craft  and/or  lighter  to  be  deemed  a  separate  insurance  if 
desired  by  the  assured. 

2.  General  average  and  salvage  to  be  adjusted  according  to 
the  law  and  practice  obtaining  at  the  place  where  the  adventure 
ends,  as  if  the  contract  of  affreightment  contained  no  special 
terms  upon  the  subject ;  or,  if  the  contract  of  affreightment  so 
provides,  according  to  York-Antwerp  Eules,  or,  in  the  case  of 
wood  cargoes,  York-Antwerp  Eules  omitting  the  first  word  of 
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Appendix  B.  Eule  I.  ("  No  "),  but,  in  all  matters  not  specifically  referred  to  in 
York-Antwerp  Eules  I.  to  XVII.  inclusive,  the  adjustment  shall 
be  in  accordance  with  the  law  and  practice  obtaining  at  the  place 
where  the  adventure  ends  and  as  if  the  contract  of  affreightment 
contained  no  special  terms  upon  the  subject. 

3.  Warranted  free  from  particular  average  under  3  per  cent, 
unless  the  ship  be  stranded,  sunk,  or  on  fire,  underwriters  not- 
withstanding this  warranty  to  pay  for  any  damage  or  loss  caused 
by  fire  or  collision  with  another  ship  or  vessel. 

4.  In  the  event  of  the  total  loss,  whether  absolute  or  construc- 
tive, of  the  vessel,  the  amount  underwritten  by  this  policy  shall 
be  paid  in  full,  whether  the  vessel  be  fully  or  only  partly  loaded 
or  in  ballast,  chartered  or  unchartered. 

5.  In  calculating  the  amount  due  under  this  policy  in  respect 
of  any  claim  except  under  clauses  2  and  4,  all  insurances  on 
freight  (including  honour  policies  on  freight)  shall  be  taken  into 
consideration,  and  when  the  total  of  such  insurances  exceeds  in 
amount  the  gross  freight  actually  at  risk  only  a  rateable  propor- 
tion of  the  gross  freight  lost  shall  be  recoverable  under  this 
policy,  notwithstanding  any  valuation  therein. 

6.  Warranted  free  from  any  claim  consequent  on  loss  of  time, 
whether  arising  from  a  peril  of  the  sea  or  otherwise. 

7.  It  is  further  agreed  that  should  the  within-named  vessel 
receive  salvage  services  from  another  vessel  belonging  wholly  or 
in  part  to  the  same  owners,  or  under  the  same  management,  the 
assured  shall  have  the  same  rights  under  this  policy  as  they 
would  have  were  the  other  vessel  entirely  the  property  of  owners 
not  interested  in  the  within-named  vessel ;  but  in  such  cases  the 
amount  payable  for  the  services  rendered  shall  be  referred  to  a 
sole  arbitrator  to  be  agreed  upon  between  the  underwriters  and 
the  assured. 

8.  Warranted  free  of  capture,  seizure,  and  detention,  and  the 
consequences  thereof,  or  any  attempt  thereat,  piracy  excepted, 
and  also  from  all  consequences  of  hostilities  or  warlike  operations, 
whether  before  or  after  declaration  of  war. 

9.  Held  covered  in  case  of  deviation  or  change  of  voyage, 
provided  notice  be  given  and  any  additional  premium  required 
be  agreed  immediately  after  receipt  of  advices. 

10.  With  leave  to  sail  with  or  without  pilots,  and  to  tow  and 
assist  vessels  or  craft  in  all  situations,  and  to  be  towed. 

11.  With  leave  to  dock  and  undock  and  go  into  graving  dock. 
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INSTITUTE  TIME  CLAUSES.     1908. 

Hulls. 

And  it  is  further  agreed  that  if  the  ship  hereby  insured  shall 
come  into  collision  with  any  other  ship  or  vessel,  and  the  assured 
shall  in  consequence  thereof  become  liable  to  pay,  and  shall  pay 
by  way  of  damages  to  any  other  person  or  persons  any  sum  or 
sums  not  exceeding  in  respect  of  any  one  such  collision  the  value 
of  the  ship  hereby  insured,  this  company  wiU  pay  the  assured 
such  proportion  of  three-fourths  of  such  sum  or  sums  so  paid  as 
its  subscription  hereto  bears  to  the  value  of  the  ship  hereby 
insured,  and  in  cases  in  which  the  liability  of  the  ship  has  been 
contested,  or  proceedings  have  been  taken  to  limit  liability,  with 
the  consent  in  writing  of  this  company,  the  company  will  also 
pay  a  like  proportion  of  three-fourths  of  the  costs  which  the 
assured  shall  thereby  incur,  or  be  compelled  to  pay ;  but  when 
both  vessels  are  to  blame,  then  unless  the  liability  of  the  owners 
of  one  or  both  of  such  vessels  becomes  limited  by  law,  claims 
under  this  clause  shall  be  settled  on  the  principle  of  cross- 
liabilities  as  if  the  owners  of  each  vessel  had  been  compelled  to 
pay  to  the  owners  of  the  other  of  such  vessels  such  one-half  or 
other  proportion  of  the  latter's  damages  as  may  have  been 
properly  allowed  in  ascertaining  the  balance  or  sum  payable  by 
or  to  the  assured  in  consequence  of  such  collision. 

Provided  always  that  this  clause  shall  in  no  case  extend  to  any 
sum  which  the  assured  may  become  liable  to  pay,  or  shall  pay  for 
removal  of  obstructions  under  statutory  powers,  for  injury  to 
harbours,  wharves,  piers,  stages,  and  sim,ilar  structures,  consequent 
on  such  collision,  or  in  respect  of  the  cargo  or  engagements  of  the 
insured  vessel,  or  for  loss  of  life  or  personal  injury. 

Should  the  vessel  hereby  insured  come  into  collision  with  or 
receive  salvage  services  from  another  vessel  belonging  wholly  or 
in  part  to  the  same  owners,  or  under  the  same  management,  the 
assured  shall  have  the  same  rights  under  this  policy  as  they 
would  have  were  the  other  vessel  entirely  the  property  of  owners 
not  interested  in  the  vessel  hereby  insured  ;  but  in  such  cases  the 
liability  for  the  collision,  or  the  amount  payable  for  the  services 
rendered,  shall  be  referred  to  a  sole  arbitrator  to  be  agreed  upon 
between  the  underwriters  and  the  assured. 

In  port  and  at  sea,  in  docks  and  graving  docks,  and  on  ways, 
gridirons  and  pontoons,  at  all  times,  in  all  places,  and  on  all 
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Appendix  B.  occasions,  services  and  trades  whatsoever  and  wlieresoever,  undier 
steam  or  sail,  with  leave  to  sail  with  or  without  pilots,  to  tow  and 
assist  vessels  or  craft  in  all  situations,  and  to  be  towed  and  to  go 
on  trial  trips. 

Should  the  vessel  at  the  expiration  of  this  policy  be  at  sea,  or 
in  distress,  or  at  a  port  of  refuge  or  of  call,  she  shall,  provided 
previous  notice  be  given  to  the  underwriters,  be  held  covered  at 
a  pro  ratd  monthly  premium,  to  her  port  of  destination. 

Held  covered  in  case  of  any  breach  of  warranty  as  to  cargo, 
trade,  locality  or  dtte  of  sailing  provided  notice  be  given,  and 
any  additional  premium  required  be  agreed  immediately  after 
receipt  of  advices. 

Should  the  vessel  be  sold  or  transferred  to  new  management, 
then,  unless  the  underwriters  agree  in  writing  to  such  sale  or 
transfer,  this  policy  shall  thereupon  become  cancelled  from  date 
of  sale  or  transfer,  unless  the  vessel  has  cargo  on  board  and  has 
already  sailed  from  her  loading  port  or  is  at  sea  in  ballast,  in 
either  of  which  cases  such  cancellation  shall  be  suspended  until 
arrival  at  final  port  of  discharge  if  with  cargo,,  or  at  port  of 
destination  if  in  ballast.  A  pro  ratd  daily  return  of  premium 
shall  be  made. 

This  insiirance  also  specially  to  cover  (subject  to  the  free  of 
average  warranty)  loss  of,  or  damage  to  hull  or  machinery 
through  the  negligence  of  master,  mariners,  engineers,  or  pilots, 
or  through  explosioDS,  bursting  of  boilers,  breakage  of  shafts, 
or  through  anj  latent  defect  in  the  machinery  or  hull,  provided 
such  loss  or  damage  has  not  resulted  from  want  of  due  diligence 
by  the  owners  of  the  ship,  or  any  of  them,  or  by  the  manager. 
Masters,  mates,  engineers,  pilots,  or  crew  not  to  be  considered  as 
part  owners  within  the  meaning  of  this  clause  should  they  hold 
shares  in  the  steamer. 

General  average  and  salvage  to  be  adjusted  according  to  the 
law  and  practice  obtaining  at  the  place  where  the  adventure 
ends,  as  if  the  contract  of  affreightment  contained  no  special 
terms  upon  the  subject ;  or  if  the  contract  of  affreightment  so 
provides,  according  to  York-Antwerp  Eules,  or,  in  the  case  of 
wood  cargoes,  York-Antwerp  Eules  omitting  the  first  word  of 
Eule  I.  ("No"),  but,  in  all  matters  not  specidcally  referred  to 
in  York-Antwerp  Eules  I.  to  XVII.  inclusive,  the  adjustment 
shall  be  in  accordance  with  the  law  and  practice  obtaining  at  the 
place  where  the  adventure  ends  and  as  if  the  contract  of  affreight- 
Bient  coptained  no  special  terms  upon  the  subject, 
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Average  payable  on  each  valuation  separately  or  on  the  whole,    Appendix  B. 
without  deduction  of  thirds,  new  for  old  whether  the  average  be 
particular  or  general. 

Donkey  boilers,  winches,  cranes,  windlasses,  steering  gear, 
and  electric  light  apparatus  shall  be  deemed  to  be  part  of  the 
hull,  and  not  part  of  the  machinery.  Refrigerating  machinery 
and  insulation  not  covered  unless  expressly  included  in  this 
policy. 

Warranted  free  from  particular  average  under  3  per  cent.,  but 
nevertheless  when  the  vessel  shall  have  been  stranded,  sunk,  on 
fire,  or  in  collision  with  any  other  ship  or  vessel,  underwriters 
shnll  pay  the  damage  occasioned  thereby,  and  the  expense  of 
sighting  the  bottom  after  stranding  shall  be  paid  if  reasonably 
incurred,  even  if  no  damage  be  found. 

No  claim  shall  in  any  case  be  allowed  in  respect  of  scraping  or 
painting  the  vessel's  bottom. 

Grounding  in  the  Suez  Canal  or  in  the  Manchester  Ship  Canal 
or  its  connections,  or  in  the  River  Mersey  above  Rock  Ferry 
Slip,  or  in  the  River  Plate  (above  Buenos  Aj'res)  or  its  tribu- 
taries, or  in  the  Danube,  Demerara,  or  Bilbao  River,  or  on  the 
Yenikale  or  Bilbao  Bar  shall  not  be  deemed  to  be  a  stranding. 

The  warranty  and  conditions  as  to  average  under  3  per  cent, 
to  be  applicable  to  each  voyage  as  if  separately  insured,  and  a 
voyage  shall  be  deemed  to  commence  at  one  of  the  following 
periods  to  be  selected  by  the  assured  when  making  up  the  claim, 
viz.  :  at  any  time  at  which  thn  vessel  (1)  begins  to  load  cargo  or 
(2)  sails  in  ballast  to  a  loading  port.  Such  voyage  shall  be 
deemed  to  continue  during  the  ensuing  period  until  either  she 
has  made  one  outward  and  one  homeward  passage  (including  an 
intermediate  ballast  passage,  if  made)  or  has  carried  and  dis- 
charged two  cargoes,  whichever  may  first  happen,  and  further, 
in  either  case,  until  she  begins  to  load  a  subsequent  cargo  or 
sails  in  ballast  for  a  loading  port.  When  the  vessel  sails  in 
ballast  to  effect  damage  repair  such  sailing  shall  not  be  deemed 
to  be  a  sailing  for  a  loading  port  although  she  loads  at  the 
repairing  port.  In  calculating  the  3  per  cent,  above  referred  to, 
particular  average  occurring  outsidn  the  period  covered  by  this 
policy  may  be  added  to  particular  average  occurring  within  such 
period  provided  it  occur  upon  the  same  voyage  (as  above  defined), 
but  only  that  portion  of  the  claim  arising  within  such  period 
shall  be  recoverable  hereon.  The  commencement  of  a  voyage 
shall  not  be  so  fixed  as  to  overlap  another  voyage  on  which  a, 
claim  is  made  on  this  or  the  preceding  policy. 


1608 


APPENDIX  B. 


Appendix  B.  In  no  case  shall  underwriters  be  liable  for  unrepaired  damage 
in  addition  to  a  subsequent  total  loss  sustained  during  the  term 
covered  by  this  policy. 

The  insured  value  shall  be  taken  as  the  repaired  value  in 
ascertaining  whether  the  vessel  is  a  constructive  total  loss. 

In  the  event  of  total  or  constructive  total  loss,  no  claim  to  be 
made  by  the  underwriters  for  freight,  whether  notice  of  abandon- 
ment has  been  given  or  not. 

In  the  event  of  accident  whereby  loss  or  damage  may  result 
in  a  claim  under  this  policy,  notice  shall  be  given  in  writing  to 
the  underwriters,  where  practicable,  and,  if  abroad,  to  the 
nearest  Lloyd's  agent  also,  prior  to  survey,  so  that  they  may 
appoint  their  own  surveyor  if. they  so  desire;  and  whenever 
the  extent  of  the  damage  is  ascertainable,  the  underwriters 
may  take  or  may  require  the  assured  to  take  tenders  for  the 
repair  of  such  damage.  In  cases  where  a  tender  is  accepted  by 
or  with  the  approval  of  underwriters,  the  underwriters  will 
make  an  allowance  at  the  rate  of  £30  per  cent,  per  annum  on 
the  insured  value  for  the  time  actually  lost  in  waiting  for 
tenders.  In  the  event  of  the  assured  failing  to  comply  with 
the  conditions  of  this  clause,  £15  per  cent,  shall  be  deducted 
from  the  amount  of  the  ascertained  claim. 

Warranted  free  of  capture,  seizure,  and  detention,  and  the 
consequences  thereof,  or  any  attempt  thereat,  piracy  excepted, 
and  also  from  all  consequences  of  hostilities,  or  warlike  opera- 
.tions,  whether  before  or  after  declaration  of  war. 

per  cent,  for  each  uncommenced  month ' 
if  it  be  mutually  agreed  to  cancel  this  policy 
as  follows  for  each  consecutive  30  days 
I  the  vessel  may  be  laid  up  in  port,  viz. : — 
per  cent,  if  in  the  United  Kingdom 

not  under  average, 
per  cent,  under  average,  or  if  abroad 


To 
return 


and 
arrival. 


Freight. 

1.  In  port  and  at  sea,  in  docks  and  graving  docks,  and  on 
ways,  gridirons  and  pontoons,  at  all  times,  in  aU  places,  and  on 
all  occasions,  services  and  trades  whatsoever  and  wheresoever, 
under  steam  or  sail,  with  leave  to  sail  with  or  without  pilots,  to 
tow  and  assist  vessels  or  craft  in  aU  situations,  and  to  be  towed 
fnxd  to  ^o  on  trial  trips. 
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2.  Including  risk  of  craft  and/or  lighter  to  and  from  the  ship.    Appendix  B. 
Each  craft  and/or  lighter  to  be  deemed  a  separate  insurance  if 

desired  by  the  assured. 

3.  General  average  and  salvage  to  be  adjusted  according  to 
the  law  and  practice  obtaining  at  the  place  where  the  adventure 
ends,  as  if  the  contract  of  affreightment  contained  no  special 
terms  upon  the  subject;  or,  if  the  contract  of  affreightment  so 
provides,  according  to  York- Antwerp  Eules,  or,  in  the  case  of 
wood  cargoes,  York-Antwerp  Eules  omitting  the  first  word  of 
Eule  I.  ("No"),  but,  in  all  matters  not  specifically  referred  to 
in  York-Antwerp  Eules  I.  to  XVII.  inclusive,  the  adjustment 
shall  be  in  accordance  with  the  law  and  practice  obtaining  at  the 
place  where  the  adventure  ends  and  as  if  the  contract  of  affreight- 
ment contained  no  special  terms  upon  the  subject. 

4.  Warranted  free  from  particular  average  under  3  per  cent, 
imless  the  ship  be  stranded,  sunk  or  on  fire,  underwriters  not- 
withstanding this  warranty  to  pay  for  any  damage  or  loss  caused 
by  fire  or  collision  with  another  ship  or  vessel. 

5.  In  the  event  of  the  total  loss,  whether  absolute  or  construc- 
tive, of  the  steamer  the  amount  underwritten  by  this  policy  shall 
be  paid  in  full,  whether  the  steamer  be  fully  or  only  partly 
loaded  or  in  ballast,  chartered  or  unchartered. 

6.  In  calculating  the  amount  due  under  this  policy  in  respect 
of  any  claim  except  under  clauses  3  and  5,  all  insurances  on 
freight  (including  honour  policies  on  freight)  shall  be  taken  into 
consideration,  and  when  the  total  of  such  insurances  exceeds  in 
amount  the  gross  freight  actually  at  risk  only  a  rateable  propor- 
tion of  the  gross  freight  lost  shall  be  recoverable  under  this 
policy,  notwithstanding  any  valuation  therein. 

7.  Warranted  free  from  any  claim  consequent  on  loss  of  time, 
whether  arising  from  a  peril  of  the  sea  or  otherwise. 

8.  Should  the  vessel  be  sold  or  transferred  to  new  manage- 
ment, then,  unless  the  underwriters  agree  in  writing  to  such  sale 
or  transfer,  this  policy  shaU  thereupon  become  cancelled  from 
date  of  sale  or  transfer,  unless  the  vessel  has  cargo  on  board  and . 
has  already  sailed  from  her  loading  port  or  is  at  sea  in  ballast, 
in  either  of  which  cases  such  cancellation  shall  be  suspended 
until  arrival  at  final  port  of  discharge  if  with  cargo,  or  at  port 
of  destination  if  in  ballast.  Kpro  raid  daily  return  of  premium 
shall  be  made. 

9.  It  is  further  agreed  that  should  the  within  named  vessel 
receive  salvage  services  from  another  vessel  belonging  wholly  or 
in  part  to  the  same  owners,  or  under  the  same  management,  the 
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Appendix  B.  assured  shall  have  the  same  rights  under  this  policy  as  they 
would  have  were  the  other  vessel  entirely  the  propertj'  of  owners 
not  interested  in  the  within  named  vessel ;  but  in  such  cases  the 
amount  payable  for  the  services  rendered  shall  be  referred  to  a 
sole  arbitrator  to  be  agreed  upon  between  the  underwriters  and 
the  assured. 

10.  Held  covered  in  case  of  any  breach  of  warranty  as  to 
cargo,  trade,  locality  or  date  of  sailing  provided  notice  be  given, 
and  any  additional  premium  required  be  agreed  immediately 
after  receipt  of  advices. 

1 1 .  Should  the  vessel  at  the  expiration  of  this  policy  be  at  sea 
or  in  distress  or  at  a  port  of  refuge  or  of  call,  the  interest  hereby 
insured  shall,  provided  previous  notice  be  given  to  the  under- 
writers, be  held  covered  at  a  pro  raid  monthly  premium  to  her 
port  of  destination. 

12.  Warranted  free  of  capture  seizure  and  detention  and  the 
consequences  thereof  or  any  attempt  thereat,  piracy  excepted, 
and  also  from  all  consequences  of  hostilities  or  warlike  opera- 
tions, whether  before  or  after  declaration  of  war. 

13.  per  cent,  for  each  uncommenced  month  \ 

To     \  if  it  be  mutually  agreed  to  cancel  this  policy.    I      and 

return  1  P^r  cent,  for  each  consecutive  30  days  [  arrival. 

\  the  vessel  may  be  laid  up  in  port.  / 
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Warranted  not  to  enter  or  sail  from  any  port  or  ports,  place  or 
places,  in  British  North  America,  except  Halifax  for  purposes  of 
coaling. 

Warranted  not  to  enter  the  Baltic  beyond  13  deg.  E.  long., 
or  sail  from  a  loading  port  therein,  between  1st  October  and 
1st  April. 

Warranted  not  to  enter  the  Whittj  Sea,  or  sail  from  a  loading 
port  therein,  between  Ist  October  and  1st  April,  and  not  to  pro- 
ceed east  of  Cape  Kanin  in  the  Arctic  Ocean  absolutely. 

Warranted  not  to  proceed  east  of  Singapore  (Java,  Saigon, 
Bangkok,  Australasia,  and  out  and  home  voyages  to  China  and 
Japan  excepted). 

On  payment  of  an  additional  premium  of  per  cent.,  all 

above  warranties  to  be  cancelled — except  British  North  America 
between  1st  September  and  1st  April,  and  Cape  Kanin  warranty. 
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Appendix  B. 


Sum  insured. 


THE  A.  STEAMSHIP  MUTUAL  INSUEANCE 

ASSOCIATION,  LIMITED.  o 

Be  it  known  that             for  himself  and  co-owners  (hereinafter  W 

called  the  said  person  or  persons  eilecting  this  insurance),  as  well  g 

in  his  or  their  own  name  or  names,  as  for  and  in  the  name  and  ^ 

names  of  all  and  every  other  person  or  persons  to  whom  the  same  iz; 

doth,  may,  or  shall  appertain  in  part  or  in  all,  subject  to  the  ° 

provisions  hereinafter  contained,  doth  make  assurance  and  cause  ^ 

himself  or  themselves  and  them  and  every  of  them  to  be  insured,  ^ 

lost  or  not  lost,  at  all  times  and  in  all  places  as  hereinafter  W 

mentioned.  ^ 

Now  this  policy  of  insurance  witnesseth  that,  in  consideration  B 

of  the  premises  and  of  the  observance  by  the  said  insured  of  the  i^i 

rules  and  regulations,  the  A.  Steamship  Mutual  Insurance  Asso-  M 

elation.  Limited,  do  hereby  agree  with  the  said  insured  that  the  <l 

members  of  the  said  association  shall,  according  to  the  provisions  ^ 

of  the  articles  of  association  of  the  said  association,  and  the  rules  § 

of  the  said  association,  and  subject  to  the  proviso  hereinafter  "^ 

contained,  be  subject  and  liable  to  pay  and  make  good,  and  shall  P=l 

pay  and  make  good,  all  such  losses  and  damages  as  are  herein-  § 

after  expressed,  which  may  happen  to  the  steamship  hereinafter  c^ 

named,  and  may  attach  to  this  policy  in  respect  of  the  sum  of  ^j 

pounds  hereby  insured,  which  insurance  is  hereby  de-  m 

clared  to  be  upon  the  steamship  called  the             and  valued  as  g 

foUows :—  =« 

The  body,  tackle,  apparel,  boats  and  other  )    £               i  W 

furniture  of  the  said  steamship  at )                    |  £  ^ 

The  machinery  at     '  H 

Whereof             is  at  present  master,   or  whoever  shall  go  for  g 

master  of  the  said  steamship,  lost  or  not  lost.  ^ 

And  the  said  association  do  promise  and  agree  that  the  insur-  ^ 

ance  aforesaid  shall  commence  upon  the  said  steamship  at  and  °° 

from  noon  of  the  twentieth  day  of  February,  1908,  and  shall  '"' 

thenceforth  continue  until  noon  of  the  twentieth  day  of  February  o 

1909.  ^ 

And  touching  the  adventures  and  perUs  which  the  said  asso-  ^ 

oiation  are  made  liable  unto  by  this  insurance  they  are  of  the  g 

seas,  men-of-war,  fire,  explosion,  enemies,  pirates,  rovers,  thieves,  H 
jettisons,  letters  of  mart  and  countermart,  surprisals,  takings  at 
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Appendix  B.  sea,  arrests,  restraints,  and  detainments  of  all  kings,  princes,  and 
^—^—~~~'  people,  of  what  nation,  condition  or  quality  soever,  barratry  of 
masters  and  mariners,  and  aU.  other  perils,  losses,  and  misfor- 
tunes that  shall  come  to  the  hurt,  detriment,  or  damage  of  the 
said  steamship  or  any  part  thereof,  including  liability  in  accord- 
ance with  the  said  rules  for  damage  done  by  collision  with  any 
other  ship  or  vessel,  with  liberty  to  tow  and  be  towed.  And  in 
case  of  any  loss  or  misfortune  it  shall  be  lawful  to  the  insured, 
their  factors,  servants,  and  assigns  to  sue,  labour,  and  travel  for, 
in,  and  about  the  defence,  safeguard,  and  recovery  of  the  said 
steamship,  or  any  part  thereof,  without  prejudice  to  this  insur- 
ance, the  charges  whereof  the  members  having  ships  entered  in 
the  said  association  shall  bear  in  their  respective  proportions. 
And  it  is  declared  and  agreed  that  no  act  of  the  insurers  or 
insured  in  recovering,  saving,  or  preserving  the  property  insured, 
shall  be  considered  as  a  waiver  or  acceptance  of  abandonment. 
Provided  always  that,  in  accordance  with  the  articles  of  associa- 
tion of  the  said  association,  and  the  rules  of  the  said  association, 
this  policy  and  the  other  policies  of  the  association  are  granted 
on  this  condition,  and  it  is  hereby  specially  agreed  that  the  asso- 
ciation, under  all  their  policies  of  insurance,  shall  be  liable  in 
the  whole  only  to  the  extent  of  so  much  of  the  funds  as  the  said 
association  is  able  to  recover  from  the  members  of  the  said  asso- 
ciation and  their  respective  heirs,  executors,  and  administrators 
liable  for  the  same,  and  which,  under  and  by  virtue  of  the  articles 
of  association,  and  of  the  rules  thereof,  are,  for  the  time  being, 
applicable  for  the  purpose  of  paying  claims  under  this  and  other 
policies  issued  in  respect  thereof. 

And  it  is  mutually  agreed  between  the  assured  and  the  asso- 
ciation that  without  prejudice  to  the  rights  and  remedies  of  the 
association  against  the  said  person  or  persons  effecting  this 
insurance  as  a  member  or  members  of  the  association  in  respect 
of  this  insiirance,  the  assured  shall  pay  to  the  association,  in  lieu 
of  premiums,  all  the  sums  and  contributions  which  the  association 
are  entitled  to  call  upon  the  said  person  or  persons  effecting  this 
insurance,  as  a  member  or  members  of  the  association,  to  pay  to 
the  association  in  respect  of  this  insurance,  according  to  the 
articles  of  association  of  the  A.  Steamship  Mutual  Insurance 
Association,  Limited,  and  the  rules  of  the  said  association,  as 
from  time  to  time  amended,  and  that  the  provisions  contained  in 
the  said  articles  of  association,  and  the  rules  of  the  association, 
and  of  all  amendments  thereof,  shall  be  deemed  and  considered 
part  of  this  policy,  and  shall,  so  far  as  regards  this  insurance,  be 
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as  binding  upon  the  assured  as  upon  the  said  person  or  persons    Appe„dixB. 
etteetmg  this  insurance. 

In  witness  whereof  the  common  seal  of  the  said  association  hath 
been  hereunto  affixed,  and  is  authenticated  by  the  signature  of  the 
managers  of  the  said  association,  this  day  of  1908. 

Managers. 

\_At  back  of  Policy.] 
SpEoiAi  Clauses  and  Waeeanties. 

1.  Warranted  free  of  capture,  seizure  and  detention,  and  the 
consequences  thereof,  or  any  attempt  thereat,  piracy  excepted, 
and  also  from  all  consequences  of  hostilities  or  warlike  opera- 
tions, whether  before  or  after  declaration  of  war. 

2.  [Collision  clause  as  in  institute  clauses.] 

3.  Average  payable  on  each  valuation  separately  or  on  the 
whole  without  deduction  of  thirds,  new  for  old,  whether  the 
average  be  particular  or  general.  Machinery  in  all  cases  to 
comprise  only  the  propelling  power  of  the  vessel.  In  the  adjust- 
ment of  claims  for  particular  average  this  steamer  shall  be 
deemed  to  be  valued  at  not  less  than  11,  per  gross  registered 
ton. 

The  following  deductions  shall  apply  to  boilers,  their  fittings, 
coverings,  and  mountings  : — 

A  deduction  of  one-half  after  the  fifth  year. 
A  deduction  of  two-thirds  after  the  tenth  year. 
No  claim  shall  be  allowed  for  loss  of  or  damage  -to  donkey 
boilers  after  they  are  five  years  old. 

4.  Warranted  free  from  claims  for  loss  or  injury  of  live  stock 
from  any  cause  whatever. 

5.  To  pay  general  average  and  salvage  charges  as  per  foreign 
statement  or  York-Antwerp  Rules,  if  in  accordance  with  the 
contract  of  affreightment. 

6.  To  return  as  follows  for  each  consecutive  thirty  days  the 
vessel  may  be  laid  up  in  a  safe  port  (with  or  without  cargo) :  — 

/      6*.  %d.  per  cent,  on  the  sum  insured. 
Viz. : —  I  8c?.  per  ton  on  tonnage  entered  for  particular 

(  average. 

Vessels  laid  up  in  port  (with  or  without  cargo)  over  30  days 
to  receive  a  return  pro  ratd  for  the  additional  days. 

7.  Held  covered  in  case  of  any  breach  of  warranty  as  to  cargo, 
trade,  locality,  or  date  of  sailing,  provided  notice  be  given  and 


1614  APPENDIX  B. 

Appendix  B.    any   additional  premium  required  be  paid  immediately  after 
receipt  of  advices. 

8.  This  insurance  also  specially  to  cover  (subject  to  the  free  of 
average  warranty)  loss  of,  or  damage  to,  hull  or  machinery 
through  the  negligence  of  master,  mariners,  engineers,  or  pilots, 
or  any  other  person  or  persons,  whether  belonging  to  the  ship 
or  not,  or  through  explosions,  bursting  of  boilers,  breakage  of 
shafts,  or  through  any  latent  defect  in  the  machinery  or  hull, 
provided  such  loss  or  damage  has  not  resulted  from  want  of  due 
diligence  by  the  owners  of  the  ship,  or  any  of  them,  or  by  the 
manager. 

9.  Donkey  boilers,  winches,  cranes,- windlasses,  steering  gear, 
and  electric  light  apparatus  shall  be  deemed  to  be  part  of  the 
hull,  and  not  part  of  the  machinery.  Eefrigerating  machinery 
and  insulation  not  covered,  unless  expressly  included  in  this 
policy. 

10.  Warranted  free  from  particular  average  unless  the  gross 
damages  as  defined  by  Special  Clause  No.  3,  exceed  4*.  6d.  per 
gross  registered  ton,  but  nevertheless  when  the  vessel  shaU  have 
been  stranded,  sunk,  or  on  fire,  or  in  collision  with  any  other 
ship  or  vessel,  the  association  to  pay  the  damage  occasioned 
thereby.  No  claim  shall  be  allowed  in  respect  of  scraping  or 
painting  the  vessel's  bottom,  whether  she  be  stranded  or  not; 
but  the  expenses  of  sighting  the  bottom  after  stranding  shall  be 
paid,  if  reasonably  incurred,  even  if  no  damage  be  found. 

11.  The  warranty  and  conditions  as  to  average  under  4s.  6d. 
per  gross  registered  ton  to  be  applicable  to  each  voyage  as  if 
separately  insured,  and  not  to  the  whole  time  insured,  and  a 
"voyage"  shall  be  defined  to  be  that  period  within  which  two 
cargoes  are  delivered,  excepting  where  an  outward  or  homeward 
passage  is  made  in  ballast.  When  the  period  shall  close  on  the 
delivery  of  one  cargo,  but  in  any  case  it  shall  include  the  passage 
in  ballast  from  the  port  of  discharge  to  any  port  in  the  United 
Kingdom,  or  on  the  Continent  between  Bordeaux  and  Hamburg 
inclusive. 

12.  In  no  case  shall  the  association  be  liable  for  unrepaired 
damage  in  addition  to  a  subsequent  total  loss  sustained  during 
the  original  or  extended  term  covered  by  this  policy. 

13.  In  the  event  of  accident  whereby  loss  or  damage  may 
result  in  a  claim  under  this  policy,  notice  shall  be  given  in 
writing  to  the  managers  where  practicable  prior  to  survey,  so 
that  they  may  appoint  a  surveyor  if  desired.  The  allowance  for 
an  owner's  superintendent  when  superintending  average  repairs 
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shall  be  10s.  6d.  per  day  when  repairs  are  effected  at  the  owner's    Appendix  B. 
port  where  he  carries  on  business  or  at  an  adjacent  port,  and 
21s.  per  day  at  any  other  port  in  the  United  Kingdom  or  abroad, 
together  with  reasonable  expenses. 

14.  GrTounding  in  the  Suez  Canal,  or  Manchester  Ship  Canal 
or  its  connections,  or  in  the  Kiver  Mersey  above  Rock  Ferry 
Slip,  or  in  the  River  Plate  (above  Buenos  Ayres)  and  its 
tributaries,  or  in  the  Danube,  Demerara,  or  Bilbao  Rivers, 
or  on  Tenikale  or  Bilbao  Bars,  shall  not  be  deemed  to  be  a 
stranding. 

15.  No  claim  for  total  loss,  constructive  or  otherwise,  shall  be 
admitted  unless  the  estimated  cost  of  the  structural  repairs  and 
of  replacing  the  outfit  and  stores  is  equal  to  80  per  cent,  of  the 
value  declared  in  this  policy,  although  the  value  of  the  ship 
when  repaired  may  be  less  than  the  cost  of  the  repairs ;  and  in 
estimating  the  cost  of  the  repairs  nothing  shall  be  taken  into 
account  for  recovering,  saving  or  preserving  the  ship.  Provided 
that  if  in  any  case  the  committee  are  of  opinion  that  the  liability 
of  the  association  will  amount  to  the  sum  insured,  they  shall  be 
at  liberty  to  pay  as  for  a  total  loss,  irrespective  of  any  such 
estimated  cost  as  aforesaid. 

16.  No  British  North  America,  except  \ 

Halifax  for  purposes  of  coaling.  .  /  Between  1st  October 
No  Baltic  beyond  13°  east  longi-  1        and  Ist  April, 
tude  or  White  Sea / 

The  British  North  America  warranty  may  be  cancelled  on 
payment  of  20s.  per  cent.,  but  steamers  entering  the  River 
St.  Lawrence  before  1st  April  or  after  1st  November  to  pay 
an  additional  20*.  per  cent. 

The  Baltic  warranty  may  be  cancelled  in  respect  of  steamers 
in  the  Baltic  between  1st  October  and  Ist  November  on  payment 
of  10«.  per  cent. ;  between  1st  November  and  1st  April  on  pay- 
ment of  20s.  per  cent.  Such  additional  Baltic  premium  shaU 
not  exceed  20s.  per  cent,  upon  the  policy. 

The  White  Sea  warranty  may  be  cancelled  up  to  the  1 5th  October 
on  payment  of  10s.  per  cent.,  and  after  that  date  on  payment  of 
4:0s.  per  cent. 

No  Mesane  or  Eastward  of  Cape  Canin. 

Steamers  insured  T.P.A.  to  pay  two-thirds  of  the  above  rates. 

17.  In  the  event  of  a  total  or  constructive  total  loss,  no  claim 
shall  be  made  by  this  Association  for  freight,  whether  notice  of 
abandonment  has  been  given  or  not. 
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Ko  unclassed 

steamers 

losured. 


Additional 
premium  on 
old  steamers. 


Unseaworthy 
rule.  Power 
to  survey. 


Renewal  of 
policy. 


Bankruptcy. 


Mortgage 
guarantee. 


Extracts  from  Eulbs. 

3.  No  unolassed  steamers  shall  be  eligible  for  insurance  in  tbe 
association,  and  if  a  steamer  becomes  unclassed  during  the  cur- 
rency of  the  policy,  the  insurance  shall  cease  until  the  vessel  is 
restored  to  her  class.  Where  a  steamer  of  a  declared  value  of 
less  than  10,000^.  is  offered  for  insurance,  all  risks,  the  committee 
may,  in  their  discretion,  refuse  to  accept  more  than  5001.  All 
vessels  of  the  age  of  ten,  fifteen,  and  twenty  years  respectively 
shall  pay  at  the  commencement  of  each  policy  an  additional 
premium  of  10».,  II.  10s.,  and  21.  per  centum  respectively,  or 
such  further  additional  premium  as  the  committee  may  deter- 
mine, on  the  sums  entered  for  insurance.  Steamers  entered 
F.P.A.  shaU  pay  one-half  of  these  rates.  Steamers  entered 
during  the  currency  of  the  policy  to  pay  pro  ratd.  The  addi- 
tional premium  received  under  this  rule  shall  be  applied  to  the 
purposes  of  the  association  in  such  manner  as  the  committee 
may  decide. 

4.  The  committee  are  authorised  at  all  times  to  inspect 
steamers  insured,  themselves  or  through  their  surveyors,  and 
such  defects  as  they  may  find  or  have  reported  to  them,  which 
in  their  opinion  render  the  vessel  unseaworthy,  they  shall  order 
to  be  made  good  by  the  member,  at  his  expense,  and,  failing 
compliance  with  such  order,  the  vessel  shall  cease  to  be  insured 
from  the  date  thereof. 

16.  In  accordance  with  Eule  2,  the  policy  of  each  ship  must, 
in  order  that  the  insurance  may  remaiii  in  force,  be  renewed 
each  20th  February.  If  the  member  does  not  desire  to  renew 
the  policy,  he  is  to  give  30  days'  notice  to  that  effect.  If  the 
committee  are  not  willing  to  renew  the  policy,  they  are  to  give 
15  days'  notice. 

17.  In  case  of  the  bankruptcy  of  any  meiaber,  the  insurance 
shall  cease  six  days  after  the  date  of  such  event,  unless  the 
trustee  or  other  person,  to  be  approved  by  the  committee,  shall 
guarantee  in  such  form  as  the  committee  may  require,  the  pay- 
ment of  such  bill  or  biUs  as  shall  become  due  thereafter. 

18.  No  steamer  which  is  mortgaged  by  a  member  shall  be 
admitted  into^or  continue  in  the  association,  in  respect  of  the 
share  or  shares  mortgaged,  unless  the  mortgagee  effects  the 
insurance  himself,  and  thereby  becomes  a  member,  or  unless 
the  mortgagee  or  some  other  approved  person  or  persons  give 
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&  ■written  guarantee,  or  a  cash  deposit  be  made,  to  the  satisfac-  Appendix  B. 
tion  of  the  committee  for  payment  of  all  demands  on  such 
steamer :  and  the  association  shall  not  in  the  latter  case  he 
liable  for  any  loss  or  any  damage  happening  to  such  steamer 
unless  previous  to  the  happening  of  such  loss  or  damage  such 
guarantee  or  deposit  has  been  given. 

19.  No  assignment  under  the  policy  so  as  to  pass  beneficial  Aasigument. 
interest  therein  shall  have  any  effect  in  transferring  such  interest 
unless  the  same  shaU  have  been  endorsed  on  the  policy  by  the 
assured,  and  approved  and  registered  by  the  managers. 

21.  When  a  vessel  is  insured  against  all  risks,  a  bonus  of  II.  Bonus  to 
per  cent,  on  the  amount  insured  in  the  association  shall  be  paid  Lt^^ff^no 
to  members  for  every  steamer  in  respect  of  which   no  claim  claim, 
whatever  is  made  on  the  policy.     Vessels  entered  during  the 
currency  of  the  policy  shall  receive  a  proportionate  part  of  such 
bonus.     Steamers   insured  F.P.A.  to   receive   one-half   of  this 
bonus.     A  pro  rata  deduction   shaU  be  made  for  any  period 
during  which  a  steamer  has  received  laid-up  returns. 
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ASSOCIATION  FOR  THE  REPOEM  AND 
CODIFICATION  OF  THE  LAW  OF  NATIONS. 


LIVERPOOL  CONFERENCE,  1890. 


YOEK-ANTWEEP    EULBS,    1890. 

EuLB  I.  Jettison  of  Deck  Cabgo. 

No  jettison  of  deck   cargo  shall    be  made    good   as  general 
average. 

Every  structure  not  built  in  with  the  frama  of  the  vessel  shall 
be  considered  to  be  a  part  of  the  deck  of  the  vessel. 

EuLE  II.  Damage  bt  Jettison  and  Sacripioe  foe  the 
Common  Safety. 

Damage  done  to  a  ship  and  cargo,  or  either  of  them,  by  or  in 
consequence  of  a  sacrifice  made  for  the  common  safety,  and  by 
water  which  goes  down  a  ship's  hatches  opened  or  other  opening 
made  for  the  purpose  of  making  a  jettison  for  the  common  safety, 
shall  be  made  good  as  general  average. 

EuLE  III.  Extinguishing  Fire  on  Shipboard.* 

Damage  done  to  a  ship  and  cargo,  or  either  of  them,  by  water 
or  otherwise,  including  damage  by  beaching  or  scuttling  a  burn- 
ing ship,  in  extinguishing  a  fire  on  board  the  ship,  shall  be  made 
good  as  general  average ;  except  that  no  compensation  shall  be 
made  for  damage  to  such  portions  of  the  ship  and  bulk  cargo,  or 
to  such  separate  packages  of  cargo,  as  have  been  on  fire. 

*  The  conBtruction  of  this  rule  was  involved  iu  the  recent  case  of  Green- 
shields  V.  Stephens,  [1908]  1  K.  B.  61  (C.  A.) ;  affirmed  in  the  House  of 
Lords,  [1908]  A.  C.  431. 
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Appendix  C- 
EuLE  IV.    CrTTING  AWAY  WeECK. 

Loss  or  damage  caused  by  cutting  away  the  wreck  or  remains 
of  spars,  or  of  other  things  which  have  previously  been  carried 
away  by  sea- peril,  shall  not  be  made  good  as  general  average. 

EtTLE  V.    VOLITNTARY  StRAITOING. 

When  a  ship  is  intentionally  run  on  shore,  and  the  circum- 
stances are  such  that  if  that  course  were  not  adopted  she  would 
inevitably  sink,  or  drive  on  shore  or  on  rocks,  no  loss  or  damage 
caused  to  the  ship,  cargo,  and  freight,  or  any  of  them,  by  such 
intentional  running  on  shore  shall  be  made  good  as  general 
average.  But  in  all  other  cases  where  a  ship  is  intentionally 
run  on  shore  for  the  common  safety,  the  consequent  loss  or 
damage  shall  be  allowed  as  general  average. 

EuLB  VI.  Oabkying  Press  of  Sail.     Damage  to  or  Loss 
OF  Sails. 

Damage  to  or  loss  of  sails  and  spars,  or  either  of  them, 
caused  by  forcing  a  ship  off  the  ground  or  by  driving  her  higher 
up  the  ground,  for  the  common  safety,  shall  be  made  good  as 
general  average  ;  but  where  a  ship  is  afloat,  no  loss  or  damage 
caused  to  the  ship,  cargo,  and  freight,  or  any  of  them,  by  carry- 
ing a  press  of  sail,  shall  be  made  good  as  general  average. 

Ettle  VII.  Damage  to  Engines  in  Eefloating  a  Ship. 

Damage  caused  to  machinery  and  boilers  of  a-  ship  which  is 
ashore  and  in  a  position  of  peril  in  endeavouring  to  refloat  shall 
be  allowed  in  general  average,  when  shown  to  have  arisen  from 
an  actual  intention  to  float  the  ship  for  the  common  safety  at  the 
risk  of  such  damage. 

EuLE  VIII.  Expenses  Lightening  a  Ship  when  Ashore  and 
Consequent  Damage. 

When  a  ship  is  ashore  and,  in  order  to  float  her,  cargo,  bunker 
coals,  and  ship's  stores,  or  any  of  them,  are  discharged,  the  extra 
cost  of  lightening,  lighter  hire,  and  reshipping  (if  incurred),  and 
the  loss  or  damage  sustained  thereby,  shall  be  admitted  as 
general  average. 


1620  APPENDIX  d. 

Appendix  C-  Etjle  IX.  Cargo,  Ship's  Materials,  and  Stores  Burnt 

FOR  PlTEL. 

Cargo,  skip's  materials,  and  stores,  or  any  of  them  necessarily 
burnt  for  fuel  for  the  common  safety  at  a  time  of  peril,  shall  be 
admitted  as  general  average,  when  and  only  when  an  ample 
supply  of  fuel  had  been  provided  ;  but  the  estimated  quantity  of 
coals  that  would  have  been  consumed,  calculated  at  the  price 
current  at  the  ship's  last  port  of  departure  at  the  date  of  her 
leaving  shall  be  charged  to  the  shipowner  and  credited  to  the 
general  average. 

EuLE  X.  Expenses  at  Port  of  Eeftjge,  &c. 

(a)  When  a  ship  shall  have  entered  a  port  or  place  of  refuge, 
or  shall  have  returned  to  her  port  or  place  of  loading,  in  conse- 
quence of  accident,  sacrifice,  or  other  extraordinary  circum- 
stances, which  render  that  necessary  for  the  common  safety,  the 
expenses  of  entering  such  port  or  place  shall  be  admitted  as 
general  average ;  and  when  she  shall  have  sailed  thence  with 
her  original  cargo,  or  a  part  of  it,  the  corresponding  expenses  of 
leaving  such  port  or  place,  consequent  upon  such  entry  or  return, 
shall  likewise  be  admitted  as  general  average. 

(b)  The  cost  of  discharging  cargo  from  a  ship,  whether  at  a 
port  or  place  of  loading,  call,  or  refuge,  shall  be  admitted  as 
general  average,  when  the  discharge  was  necessary  for  the 
common  safety  or  to  enable  damage  to  the  ship,  caused  by 
sacrifice  or  accident  during  the  voyage,  to  be  repaired,  if  the 
repairs  were  necessary  for  the  safe  prosecution  of  the  voyage. 

(o)  Whenever  the  cost  of  discharging  cargo  from  a  ship  is 
admissible  as  general  average,  the  cost  of  reloading  and  storing 
such  cargo  on  board  the  said  ship,  together  with  all  storage 
charges  on  such  cargo,  shall  likewise  be  so  admitted.  But 
when  the  ship  is  condemned  or  does  not  proceed  on  her  original 
voyage,  no  storage  expenses  incurred  after  the  date  of  the  ship's 
condemnation  or  of  the  abandonment  of  the  voyage  shall  be 
admitted  as  general  average. 

(d)  If  a  ship  under  average  be  in  a  port  or  place  at  which  it 
is  practicable  to  repair  her,  so  as  to  enable  her  to  carry  on  the 
whole  cargo,  and  if,  in  order  to  save  expenses,  either  she  is 
towed  thence  to  some  other  port  or  place  of  repair  or  to  her 
destination,  or  the  cargo  or  a  portion  of  it  is  transhipped  by 
another  ship,  or  otherwise  forwarded,  then  the  extra  cost  of 
such  towage,  transhipment,  and  forwarding,  or  any  of  them  (up 
to  the  amount  of  the  extra  expenses  saved)  shall  be  payable  by 
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the  several  parties  to  the  adventure  in  proportion  to  the  extra-    Appendix  C. 
ordinary  expense  saved. 

Etjle  XI.  Wages  and  Maintenance  of  Ckew  in  Poet  of 

Refuge,  &o. 
When  a  ship  shall  have  entered  or  been  detained  in  any  port 
or  place  under  the  circumstances,  or  for  the  purposes  of  the 
repairs,  mentioned  in  Eule  X.,  the  wages  payable  to  the  master, 
officers,  and  crew,  together  with  the  cost  of  maintenance  of  the 
same,  during  the  extra  period  of  detention  in  such  port  or  place 
until  the  ship  shall  or  should  have  been  made  ready  to  proceed 
upon  her  voyage,  shall  be  admitted  as  general  average.  But 
when  the  ship  is  condemned  or  does  not  proceed  on  her  original 
voyage,  the  wages  and  maintenance  of  the  master,  officers,  and 
crew,  incurred  after  the  date  of  the  ship's  condemnation  or  of 
the  abandonment  of  the  voyage,  shall  not  be  admitted  as  general 
average. 

Rule  XII.  Damage  to  Caego  in  Disohaeging,  &c. 
Damage  done  to  or  loss  of  cargo  necessarily  caused  in  the  act 
of  discharging,  storing,  reloading,  and  stowing,  shall  be  made 
good  as  general  average  when  and  only  when  the  cost  of  those 
measures  respectively  is  admitted  as  general  average. 

Rule  XIII.  Deductions  feom  Cost  of  Repaies. 
In  adjusting  claims  for  general  average,  repairs  to  be  allowed 
in  general  average  shaU  be  subject  to  the  following  deductions 
in  respect  of  "  new  for  old,"  viz. — 

In  the  case  of  iron  or   steel  ships,  from  date  of  original 
register  to  the  date  of  accident, — 

Up  to  f      All   repairs  to   be   allowed  in   fuU,   except 

1  year  old      <  painting  or  coating  of    bottom,   from  which 
(A.)  I  one-third  is  to  be  deducted. 

/      One-third  to  be  deducted  off  repairs  to  and 

renewal  of  woodwork  of  hull,  masts  and  spars, 

furniture,    upholstery,     crockery,    metal    and 

glassware,  also  sails,  rigging,  ropes,  sheets  and 

Between  hawsers  (other  than  wire  and  chain),  awnings, 

.  and  3  years      covers  and  painting. 

/g  \  One-sixth  to  be  deducted  off  wire  rigging, 

wire  ropes  and  wire  hawsers,  chain  cables  and 

chains,    donkey  engines,    steam  winches    and 

connections,    steam    cranes    and    connections  ; 

^  other  repairs  in  full. 
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Between 
3  and  6  years 

(C.) 


Between 
6  and  10  years 

(D.) 


Between 
10  &  15  years 

(E.) 

Over 
15  years 

(F.) 


Deductions  as  above  under  Clause  B.,  except 
that  one-sixth  be  deducted  off  ironwork  of 
masts  and  spars,  and  machinery  (inclusive  of 
boilers  and  their  mountings). 

Deductions  as  above  under  Clause  C. ,  except 
that  one-third  be  deducted  off  ironwork  of 
masts  and  spars,  repairs  to  and  renewal  of  all 
machinery  (inclusive  of  boilers  and  their 
mountings),  and  all  hawsers,  ropes,  sheets, 
and  rigging. 

One-third  to  be  deducted  off  all  repairs  and 
renewals,  except  ironwork  of  hull  and  cement- 
ing and  chain  cables,  from  which  one-sixth  to 
be  deducted.    Anchors  to  be  allowed  in  full. 

One-third  to  be  deducted  off  all  repairs  and 
renewals.  Anchors  to  be  allowed  in  full.  One- 
sixth  to  be  deducted  off  chain  cables. 

The  deductions  (except  as  to  provisions  and 
stores,  machinery,  and  boilers)  to  be  regulated 
by  the  age  of  the  ship  and  not  the  age  of  the 
particular  part  of  her  to  which  they  apply.  No 
painting  bottom  to  be  allowed  if  the  bottom 
has  not  been  painted  within  six  months  pre- 
vious to  the  date  of  accident.  No  deduction  to 
be  made  in  respect  of  old  material  which  is 
repaired  without  being  replaced  by  new,  and 
provisions  and  stores  which  have  not  been  in 
use. 

In  the  case  of  wooden  or  composite  ships  : — 

When  a  ship  is  under  one  year  old  from  date  of  original 
register,  at  the  time  of  accident,  no  deduction  new  for  old 
shall  be  made.  After  that  period  a  deduction  of  one-third 
shall  be  made,  with  the  following  exceptions  : — 

Anchors  shall  be  allowed  in  full.  Chain  cables  shall  be  sub- 
ject to  a  deduction  of  one-sixth  only. 

No  deduction  shall  be  made  in  respect  of  provisions  and  stores 
which  had  not  been  in  use. 

Metal  sheathing  shall  be  dealt  with,  by  allowing  in  full  the 
cost  of  a  weight  equal  to  the  gross  weight  of  metal  sheath- 
ing stripped  off,  minus  the  proceeds  of  the  old  metal. 
Nails,  felt,  and  labour  metalling  are  subject  to  a  deduction 
of  one-third. 


Generally 

(G.) 
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In  the  case  of  ships  generally :—  Appendix  c 

In  the  case  of  all  ships,  the  expense  of  straightening  bent  iron- 
work, including  labour  of  taking  out  and  replacing  it, 
shall  he  allowed  in  full. 
Graving  dock  dues,  including  expenses  of  removals,  cartages, 
use  of  shears,  stages  and  graving  dock  materials,  shall  be 
allowed  in  fuU. 


Rule  XIV.  Temporary  Repairs. 

No  deductions  "new  for  old"  shall  be  made  from  the  cost  of 
temporary  repairs  of  damage  allowable  as  general  average. 


Rule  XV.  Loss  op  Freight. 

Loss  of  freight  arising  from  damage  to  or  loss  of  cargo  shall 
be  made  good  as  general  average,  either  when  caused  by  a 
general  average  act  or  when  the  damage  to  or  loss  of  cargo  is  so 
made  good. 

Rule  XVI.  Amount  to  be  Made  Good  por  Cargo  Lost  or 
Damaged  bt  Sacrifice. 

The  amount  to  be  made  good  as  general  average  for  damage 
or  loss  of  goods  sacrificed  shall  be  the  loss  which  the  owner  of 
the  goods  has  sustained  thereby,  based  on  the  market  values  at 
the  date  of  the  arrival  of  the  vessel  or  at  the  termination  of  the 
adventure. 

Rule  XVli.  Contributory  Values. 

The  contribution  to  a  general  average  shall  be  made  upon  the 
actual  values  of  the  property  at  the  termination  of  the  adventure, 
to  which  shall  be  added  the  amount  made  good  as  general 
average  for  property  sacrificed ;  deduction  being  made  from  the 
shipowner's  freight  and  passage-money  at  risk,  of  such  port 
charges  and  crew's  wages  as  would  not  have  been  incurred  had 
the  ship  and  cargo  been  totally  lost  at  the  date  of  the  general 
average  act  or  sacrifice,  and  have  not  been  allowed  as  general 
average;  deduction  being  also  made  from  the  value  of  the 
property  of  all  charges  incurred  in  respect  thereof  subsequently 
to  the  general  average  act,  except  such  charges  as  are  allowed 
in  general  average. 
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Appendix  C.        Passengers'  luggage  and  personal  efEects,  not  shipped  under 
biU  ol  lading,  shall  not  contribute  to  general  average. 

EiJLE  XVIII.  Adjustment. 

Except  as  provided  in  the  foregoing  rules,  the  adjustment 
shall  be  drawn  up  in  accordance  with  the  law  and  practice  that 
would  have  governed  the  adjustment  had  the  contract  of 
affreightment  not  contained  a  clause  to  pay  general  average 
according  to  these  rules. 
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The  following   are   the   Rules   of  Practice  adopted  by  the  Asso- 
ciation of  Average  Adjusters,  May,  1908  : — 

Note. — Some  of  tlie  undermentioned  Rules  are,  as  indicated, 
"Customs  of  Lloyd's,"  now  by  resolution  of  tlie  Association 
incorporated  amongst  the  Eules  of  Practice. 

The  preamble  to  the  Customs  was — 

"  Nothing  can  be  called  a  '  Custom  of  Lloyd's '  which  is 
determined  by  a  decision  of  the  superior  Courts;  for 
whatever  is  thus  sanctioned  rests  on  a  ground  surer  than 
Custom.  A  '  Custom  of  Lloyd's  '  then  must  relate  to  a 
point  on  which  the  law  is  doubtful,  or  not  yet  defined,  but 
as  to  which,  for  practical  convenience,  it  is  necessary  that 
there  should  be  some  uniform  rule.  By  the  term  is  here 
understood  the  Customs  of  English  Adjusting,  whether 
as  affecting  General  or  Particular  Average." 

1.  Adjustments  "for  the  Consideration  of  Underwriters." 

That  any  adjustment  prepared  for  the  consideration  of  under- 
writers shall  include  a  statement  of  the  reasons  of  the  average 
adjuster  for  making  such  adjustment,  and,  when  submitted  in 
conjunction  with  a  claim  for  which  underwriters  are  liable,  shall 
be  contained  in  an  entirely  separate  document.  To  such  adjust- 
ments the  following  note  shall  be  appended,  viz. : — 

"  This  adjustment  has  been  prepared  by  request,  to  enable  the 
assured  to  submit  the  case  to  underwriters." 

2.   Interest  and  Commission  for  Advancing  Funds. 

That,  in  practice,  interest  and  commission  for  advancing  funds 
are  only  allowable  in  average  when,  proper  and  necessary  steps 

A, VOL.  II,  5  H 
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Appendix  D.  having  been  taken  to  make  a  collection  on  account,  an  out-of- 
pocket  expense  for  interest  and/or  commission  for  advancing 
funds  is  reasonably  incurred. 

3.  Agency  Commission  and  Agency. 

That,  in  practice,  neither  commission  (excepting  bank  commis- 
sion) nor  any  charge  by  way  of  agency  or  remuneration  for 
trouble  is  allowed  to  the  shipowner  in  average,  except  in  respect 
of  services  rendered  on  behalf  of  cargo  when  such  services  are 
not  involved  in  the  contract  of  affreightment. 

4.  Duty  of  Adjusters  in  respect  of  Cost  of  Repairs. 

That  in  adjusting  particular  average  on  ship  or  general 
average  which  includes  repairs,  it  is  the  duty  of  the  adjuster  to 
satisfy  himself  that  such  reasonable  and  usual  precautions  have 
been  taken  to  keep  down  the  cost  of  repairs  as  a  prudent  ship- 
owner would  have  taken  if  uninsured. 

5.   Claims  for  Damage  to  Ship's  Machinery. 

That  no  claim  for  damage  to  ship's  machinery  shall  be  admitted 
into  an  adjustment  unless  a  survey  has  been  held  upon  such 
machinery  by  competent  and  disinterested  engineers  as  soon  as 
practicable  after  the  occurrence  of  the  casualty  giving  rise  to  the 
claim ;  a  certificate  of  such  survey,  reporting  as  to  the  nature 
and  cause  of  the  damage,  to  be  furnished  to  the  adjuster;  or 
unless  clear  proof  be  given  to  the  adjuster  that  the  holding  of 
such  survey  or  the  obtaining  of  such  certificate  is  impracticable, 
which  proof  is  to  be  set  forth  on  the  face  of  the  adjustment. 

6.   Claims  on  Ship's  Machinery . 

That  in  all  claims  on  ship's  machinery  for  repairs,  no  claim 
for  a  new  propeller  or  new  shaft  shall  be  admitted  into  an 
adjustment,  unless  the  adjuster  shall  obtain  and  insert  into  his 
statement  evidence  showing  what  has  become  of  the  old  propeller 
or  shaft. 

7.   Wafer  Casks  {Custom  of  Lloyd's,  1876). 

Water  casks  or  tanks  carried  on  a  ship's  deck  are  not  paid  for 
by  underwriters  as  general  or  particular  average ;  nor  are  warps 
or  other  articles  when  improperly  carried  on  deck, 


RULES  OF  PRACTICE.  1627 

General  Average.  Appendix  P. 

8.  Basis  of  Adjustment. 

That  in  any  adjustment  of  general  average  not  made  in 
accordance  with  British  Law  it  shall  be  prefaced  on  what  prin- 
ciple or  according  to  what  law  the  adjustment  has  been  made, 
and  the  reason  for  so  adjusting  the  claim  shall  be  set  forth. 

In  all  cases  the  adjuster  shall  give  particulars  in  a  prominent 
position  in  the  average  statement  of  the  clause  or  clauses  con- 
tained in  the  charter-party  and/or  bills  of  lading  with  reference 
to  the  adjustment  of  general  average. 

9.  Deekload  Jettison  {Custom  of  Lloyd's,  Amended,  1890 — 91). 

The  jettison  of  a  deekload  carried  according  to  the  usage  of 
trade  and  not  in  violation  of  the  contracts  of  affreightment  is 
general  average. 

There  is  an  exception  to  this  rule  in  the  case  of  cargoes  of 
cotton,  tallow,  acids  and  some  other  goods. 

10.  Damage  by  Water  used  to  Extinguish  Fire. 
That  damage  done  by  water  poured  down  a  ship's  hold  to 
extinguish  a  fire  be  treated  as  general  average. 

1 1 .  Damage  caused  hy  Water  thrown  upon  Burning  Goods. 
That  goods  in  a  ship  which  is  on  fire,  or  the  cargo  of  which  is 
on  fire,  affected  by  water  voluntarily  used  to  extinguish  such 
fire,  shall  not  be  the  subject  of  general  average  if  the  packages 
so  affected  be  themselves  on  fire  at  the  time  the  water  was 
thrown  upon  them. 

12.    Voluntary  Stranding  {Custom  of  Lloyd' s,  1876). 

The  custom  of  Lloyd's  excludes  from  general  average  all 
damage  to  ship  or  cargo  resulting  from  a  voluntary  stranding. 

This  rule  does  not  necessarily  exclude  such  damage  as  is  done 
by  beaching  or  scuttling  a  burning  vessel  to  extinguish  the  fire. 

13.   Expenses  Lightening  a  Ship  when  Ashore  {Custom  of  Lloyd's, 
Amended,  1890—91). 

When  a  ship  is  ashore,  and,  in  order  to  float  her,  cargo  is  put 
into  lighters,  and  is  then  at  once  re-shipped,  the  whole  cost  of 
lightering,  including  lighter  hire  and  re-shipping,  is  general 
average. 
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Appendix  D. 


14.  Sails  set  to  force  a  Ship  off  the  Ground  {Custom  of 
Lloyd's,  1876). 

Sails  damaged  by  being  set,  or  kept  set,  to  force  a  ship  off  the 
ground  or  to  drive  her  higher  up  the  ground  for  the  common 
safety,  are  general  average. 

15.  Stranded  Vessels  :  Damage  to  Engines  in  getting  off. 

That  damage  caused  to  machinery  and  boilers  of  a  stranded 
vessel,  in  endeavouring  to  refloat  for  the  common  safety,  when 
the  interests  are  in  peril,  be  allowed  in  general  average. 

16.   Claims  arising  out  of  Deficiency  of  Fuel. 

That  in  adjusting  general  average  arising  out  of  deficiency  of 
fuel  the  facts  on  which  the  general  average  is  based  shall  be  set 
forth  in  the  adjustment,  including  the  material  dates  and  dis- 
tances, and  particulars  of  fuel  supplies  and  consumption. 

17.  Resort  to  Port  of  Refuge  _f or  General  Average  Repairs: 
Treatment  of  the  Charges  incurred. 

That  when  a  ship  puts  into  a  port  of  refuge  in  consequence  of 
damage  which  is  itself  the  subject  of  general  average,  and  sails 
thence  with  her  original  cargo,  or  a  part  of  it,  the  outward  as 
well  as  the  inward  port  charges  shall  be  treated  as  general 
average ;  and  when  cargo  is  discharged  for  the  purpose  of 
repairing  such  damage,  the  warehouse  rent  and  reloading  of  the 
same  shall,  as  well  as  the  discharge,  be  treated  as  general 
average.     (See  Attwood  v.  Sellar.) 

18.  Resort  to  Port  of  Refuge  on  Account  of  Particular  Average 
Repairs  :   Treatment  of  the  Charges  incurred. 

That  when  a  ship  puts  into  a  port  of  refuge  in  consequence  of 
damage  which  is  itself  the  subject  of  particular  average  (or  not 
of  general  average),  and  when  the  cargo  has  been  discharged  in 
consequence  of  such  damage,  the  inward  port  charges  and  the 
cost  of  discharging  the  cargo  shall  be  general  average,  the  ware- 
house rent  of  cargo  shall  be  a  particular  charge  on  cargo,  and 
the  cost  of  reloading  and  outward  port  charges  shall  be  a  parti- 
cular charge  on  freight.     (See  Svendsen  v.  Wallace.) 
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19.    Treatment  of  Costs  of  Storage  and  Reloading  at  Appendix  D. 

Port  of  Refuge. 
That  whea  the  cargo  is  discharged  for  the  purpose  of  repair- 
ing, re-conditioning,  or  diminishing  damage  to  ship  or  cargo 
which  is  itself  the  subject  of  general  average,  the  cost  of  storage 
on  it  and  of  reloading  it  shall  he  treated  as  general  average, 
equally  with  the  cost  of  discharging  it. 

20.  Expenses  at  a  Port  of  Refuge  {^Custom  of  Lloyd's,  Amended, 
1890—91). 

When  a  ship  puts  into  a  port  of  refuge  on  account  of  accident 

and  not  in  consequence  of  damage  which  is  itself  the  subject  of 

general  average,   then,  on  the   assumption   that  the  ship  was 

seaworthy  at  the  commencement  of  the  voyage,  the  custom  of 

Lloyd's  is  as  follows  : — 

'  (a)  All  cost  of   towage,    pilotage,    harbour  dues,  and   other 

extraordinary  expenses  incurred  in  order  to  bring  the 

ship  and  cargo  into  a  place  of  safety,  are  general 

average.     Under  the  term  "  extraordinary  expenses  " 

are  not  included  wages  or  victuals  of  crew,  coals,  or 

engine  stores,  or  demurrage. 

(b)  The  cost  of  discharging  the  cargo,  whether  for  the  common 

safety,  or  to  repair  the  ship,  together  with  the  cost  of 
conveying  it  to  the  warehouse,  is  general  average. 

The  cost  of  discharging  the  cargo  on  account  of 
damage  to  it  resulting  from  its  own  vice  propre,  is 
chargeable  to  the  owners  of  the  cargo. 

(c)  The  warehouse  rent,   or  other  expenses  which  take  the 

place  of  warehouse  rent,  of  the  cargo  when  so  dis- 
charged, is,  except  as  under,  a  special  charge  on  the 
cargo. 

(d)  The  cost  of  reloading  the  cargo,  and  the  outward  port 

charges  incurred  through  leaving  the  port  of  refuge, 
are,  when  the  discharge  of  cargo  falls  in  general 
average,  a  special  charge  on  freight. 

(e)  The  expenses  referred  to  in  clause  (d)  are  charged  to  the 

party  who  runs  the  risk  of  freight — that  is,  wholly  to 
the  charterer — if  the  whole  freight  has  been  prepaid ; 
and,  if  part  only,  then  in  the  proportion  which  the 
part  prepaid  bears  to  the  whole  freight. 

( f)  When  the  cargo,  instead  of  being  sent  ashore,  is  placed  on 

board  hulk  or  lighters  during  the  ship's  stay  in  port, 


1630  APPENDIX  t). 

Appendix  D.  the  hulk-hire  is  divided  between   general  average, 

cargo,  and  freight,  in  such  proportions  as  may  place 
the  several  contributing  interests  in  nearly  the  same 
relative  positions  as  if  the  cargo  had  been  landed 
and  stored. 

21.    Treatment  of  Costs  of  Extraordinary  Discharge. 

That  no  distinction  be  drawn  in  practice  between  discharging 
cargo  for  the  common  safety  of  ship  and  cargo,  and  discharging 
it  for  the  purpose  of  effecting  at  an  intermediate  port  or  ports  of 
refuge  repairs  necessary  for  the  prosecution  of  the  voyage. 

22.    Towage  from  a  Port  of  Refuge. 

That  if  a  ship  be  in  a  port  of  refuge  at  which  it  is  practicable 
to  repair  her,  and  if,  in  order  to  save  expense,  she  be  towed 
thence  to  some  other  port,  then  the  extra  cost  of  such  towage 
shall  be  divided  in  proportion  to  the  saving  of  expense  thereby 
occasioned  to  the  several  parties  to  the  adventiu'e. 

23.    Cargo  forwarded  from  a  Port  of  Refuge. 

That  if  a  ship  be  in  a  port  of  refuge  at  which  it  is  practicable 
to  repair  her  so  as  to  enable  her  to  carry  on  the  whole  cargo, 
but,  in  order  to  save  expense,  the  cargo,  or  a  portion  of  it,  be 
transhipped  by  another  vessel,  or  otherwise  forwarded,  then  the 
cost  of  such  transhipment  (up  to  the  amount  of  expense  saved) 
shall  be  divided  in  proportion  to  the  saving  of  expense  thereby 
occasioned  to  the  several  parties  to  the  adventure. 


24.    Cargo  Sold  at  a  Port  of  Refuge. 

That  if  a  ship  be  in  a  port  of  refuge  at  which  it  is  practicable 
to  repair  her  so  as  to  enable  her  to  carry  on  the  whole  cargo,  or 
such  portion  of  it  as  is  fit  to  be  carried  on,  but,  in  order  to  save 
expense,  the  cargo,  or  a  portion  of  it,  be,  with  the  consent  of  the 
owners  of  such  cargo,  sold  at  the  port  of  refuge,  then  the  loss  by 
sale  including  loss  of  freight  on  cargo  so  sold  (up  to  the  amount 
of  expense  saved)  shall  be  divided  in  proportion  to  the  saving  of 
expense  thereby  occasioned  to  the  several  parties  to  the  adven- 
ture ;  provided  always  that  the  amount  so  divided  shall  in  no 
case  exceed  the  cost  of  transhipment  and/or  forwarding  referred 
to  in  the  preceding  rule  of  the  Association. 
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25.   Interpretation  of  the  Rule  respecting  Substituted  Expenses.        Appendix  D. 

That  for  the  purpose  of  avoiding  any  misinterpretation  of  the 
resolution  relating  to  the  apportionment  of  substituted  expenses, 
it  is  declared  that  the  saving  of  expense  therein  mentioned  is 
limited  to  a  saving  or  reduction  of  the  actual  outlay,  includiDg 
the  crew's  wages  and  provisions,  if  any,  which  would  have  been 
incurred  at  the  port  of  refuge,  if  the  vessel  had  been  repaired 
there,  and  does  not  include  supposed  losses  or  expenses,  such  as 
interest,  loss  of  market,  demurrage,  or  assumed  damage  by 
discharging. 

26.   Damage  caused  to  Cargo  during  Forced  Discharge. 

That  whenever  the  cost  of  discharging  cargo  is  general 
average,  all  loss  or  damage  necessarily  arising  to  cargo  there- 
from shall  be  allowed  in  general  average. 

27.  Treatment  of  Damage  to  Cargo  caused  by  Discharge,  Storing, 

and  Reloading. 
That  damage  necessarily  done  to  cargo  by  discharging,  storing, 
and  reloading  it,  be  treated  as  general  average  when,  and  only 
when,  the  cost  of  those  measures  respectively  is  so  treated. 

28.  Deductions  from  Cost  of  Repairs  to  Iron  Vessels  in  adjusting 

General  Average. 
That  in  adjusting  claims  for  general  average,  repairs  to  iron 
vessels  shall  be  subject  to  the  following  deductions  in  respect  of 
"  new  for  old,"  viz. :  — 

From  Date  of  Original  Register. 

Up  to  /       AH   repairs   to   be   allowed   in   full,  except 

1  year  old      |  painting  or  coating  of  bottom,  from  which  one- 
(A.)  (  third  is  to  be  deducted. 

One-third  to  be  deducted  ofE  repairs  to  and 
renewal  of  boilers  and  their  mountings,  wood- 
work   of    hull,    masts    and    spars,    furniture, 
upholstery,    crockery,    metal,    and    glassware. 
Between        I  also  sails,  rigging,  ropes,  sheets,  and  hawsers 
1  and  3  years  \   (other  than  wire  and  chain),  awnings,  covers, 
(B.)  and  painting. 

One-sixth  to  be  deducted  off  wire  rigging, 
ropes,  and  hawsers,  chain  cables  and  sheets, 
donkey  engines,  steam  winches,  steam  cranes 
and  connexions  ;  other  repairs  in  full. 
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Appendix  J). 


Between 
3  and  6  years 

(C.) 


Between 
6  and  10  years 

(DO 


After 
10  years 

(E.) 


Generally 

(F.) 


Deductions  as  above  under  Clause  B.,  except 
that  one-sixth  be  deducted  off  ironwork  of 
masts  and  spars,  and  machinery  other  than 
boilers. 

Deductions  as  above  under  Clause  C,  except 
that  one-third  be  deducted  off  ironwork  of 
masts  and  spars,  repairs  to  and  renewal  of  aU. 
machinery  and  all  hawsers,  ropes,  sheets,  and 
rigging;  one-sixth  to  be  deducted  off  chains 
I,  and  cables. 

One-third  to  be  deducted  off  all  repairs  and 
renewals,  except  ironwork  of  hull  and  cement- 
ing.    Anchors  to  be  allowed  in  full. 

One-sixth  to  be  deducted  off  chain  cables. 

The  deductions  (except  as  to  provisions  and 
stores,  machinery,  and  boilers)  to  be  regulated 
by  the  age  of  the  vessel,  and  not  the  age  of  the 
particular  part  of  her  to  which  they  apply.  No 
painting  bottom  to  be  allowed  if  the  bottom  has 
not  been  painted  within  six  months  previous  to 
the  date  of  accident.  No  deduction  to  be  made 
in  respect  of  old  material  which  is  repaired 
without  being  replaced  by  new,  and  provisions 
and  stores  which  have  not  been  in  use. 


29.  Freight  Sacrificed :  Amount  to  he  made  good  in  General 

Average. 
That  the  loss  of  freight  to  be  made  good  in  general  average 
shall  be  ascertained  by  deducting  from  the  amount  of  gross 
freight  lost  the  charges  which  the  owner  thereof  would  have 
incurred  to  earn  such  freight,  but  has,  in  consequence  of  the 
sacrifice,  not  incurred. 


30.  Basis  of  Contribution  to  General  Average. 

When  property  saved  by  a  general  average  act  is  injured  or 
destroyed  by  subsequent  accident,  the  contributing  value  of  that 
property  to  a  general  average  which  is  less  than  the  total  con- 
tributing value,  shall,  when  it  does  not  reach  the  port  of  desti- 
nation, be  its  actual  net  proceeds ;  when  it  does  it  shall  be  its 
actual  net  value  at  the  port  of  destination  on  its  delivery  there ; 
and  in  all  cases  any  values  allowed  in  general  average  shall  be 
added  to  and  form  part  of  the  contributing  value  as  above. 
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The  above  rule  shall  not  apply  to  adjustments  made  before  the    Appendix  D. 
adventure  has  terminated.  ^' 

31.    Contributory  Value  of  Ship. 

That  in  any  adjustment  of  general  average  there  shall  be  set 
forth  the  certificate  on  which  the  contributory  value  of  the  ship 
is  based,  or,  if  there  be  no  such  certificate,  the  information 
adopted  in  lieu  thereof,  and  any  amount  made  good  shall  be 
specified. 

32.    Contributory  Value  of  Freight. 

That  freight  at  the  risk  of  the  shipowner  shall  contribute  to 
general  average  upon  its  gross  amount,  deducting  the  whole  of, 
and  DO  more  than,  such  port  charges  as  the  shipowner  shall  incur 
after  the  date  of  the  general  average  act,  and  such  wages  of  the 
crew  as  the  shipowner  shall  become  liable  for  after  that  date. 

That  in  any  adjustment  of  general  average  there  shall  be  set 
forth  the  amount  of  the  gross  freight  and  the  freight  advanced, 
if  any ;  also  the  port  charges  and  wages  deducted,  and  any 
amount  made  good. 

33.    Vessel  in  Ballast  and  under  Charter ;   Contributing  Interests. 

That  when  a  vessel  is  in  ballast  and  under  charter,  the  interests 
contributing  to  expenses  or  sacrifices  incurred  for  the  common 
safety  are,  in  practice,  the  ship  and  the  freight  she  is  earning 
under  the  charter,  computed  as  usual  in  the  adjustment  of 
general  average,  unless  the  expenses  are  salvage  expenses 
specifically  charged  by  a  Gourt  of  law  or  by  arbitration  to  the 
vessel  without  any  regard  to  the  freight. 

34.    Chartered  Freight  (  Ulterior) :   Contribution  to  General 
Average. 

That  when  at  the  time  of  a  general  average  act  the  vessel  has 
on  board  cargo  shipped  under  charter-party  or  bills  of  lading, 
and  is  also  under  a  separate  charter  to  load  another  cargo  after 
the  cargo  then  in  course  of  carriage  has  been  discharged,  the 
ulterior  chartered  freight  shall  not  contribute  to  the  general 
average. 

35.   Deductions  from  Freight  at  Charterer' s  Risk. 

That  freight  at  the  risk  of  the  charterer  shaU.  be  subject  to  no 
deduction  for  wages  and  port  charges,  except  ia  the  case  of 
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Appendix  D.    charters  in  which  the  wages  or  port  charges  are  payable  by  the 

charterer,  in  which  case  such  freight  shall  be  governed  by  the 

same  rule  as  freight  at  the  risk  of  the  shipowner. 

36.  Forwarding  Charges  on  Advanced  Freight. 
That  in  case  of  wreck,  the  cargo  being  forwarded  to  its 
destination,  the  charterer,  who  has  paid  a  lump  sum  on  account 
of  freight,  which  is  not  to  be  returned  in  the  event  of  the  vessel 
being  lost,  shall  not  be  liable  for  any  portion  of  the  forwarding 
freight  and  charges,  when  the  same  are  less  than  the  balance  of 
freight  payable  to  the  shipowner  at  the  port  of  destination  under 
the  original  charter-party. 

37.   Adjustment :  Policies  of  Insurance  and  Names  of 
Underwriters. 

That  no  statement  shall  be  drawn  up  showing  the  amount  of 
payments  by  or  to  the  underwriters,  excluding  statements  of 
particular  average  on  ship  now  dealt  with  by  rule  of  the  Associa- 
tion, ■  uuless  the  policies,  or  copies  of  policies  of  insurance,  or 
certificates  of  insurance,  for  which  the  statement  is  required,  be 
produced  to  the  adjusters;  and  that  such  statement  shall  give 
the  names  of  the  underwriting  firms  and  companies  interested, 
and  the  amounts  due  on  the  respective  policies  produced. 

38.  Sacrifice  for  the  Common  Safety :  Direct  Liability  of 

Underwriters. 

That  in  case  of  general  average  sacrifice  there  is,  under 
ordinary  policiies  of  insurance,  a  direct  liability  of  an  under- 
writer on  ship  for  loss  of  or  damage  to  ship's  materials,  and  of 
an  underwriter  on  goods  or  freight,  for  loss  of  or  damage  to 
goods  or  loss  of  freight  so  sacrificed  as  a  general  average  loss  ; 
that  such  loss  not  being  particular  average  is  not  taken  into 
account  in  computing  the  memorandum  percentages,  and  that 
the  direct  liability  of  an  underwriter  for  such  loss  is  consequently 
unaffected  by  the  memorandum  or  any  other  warranty  respecting 
particular  average. 

39.  Enforcement  of  General  Average  Lien  by  Shipowners. 

That  in  all  cases  where  general  average  damage  to  ship  is 
claimed  direct  from  the  underwriters  on  that  interest,  the  average 
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adjusters  shall  ascertain  whether  the  shipowners  have  taken  the    Appendix  D. 
necessary  steps  to  enforce  their  lien  for  general  average  on  the 
cargo,  and  shall  insert  in  the  average  statement  a  note  giving 
the  result  of  their  enquiries. 

40.    Underwriter's  Liability  {Custom  of  Lloyd's,  1876). 

If  'the  ship  or  cargo  be  insured  for  more  than  its  contributory 
value,  the  underwriter  pays  what  is  assessed  on  the  contributory 
value.  But  where  insured  for  less  than  the  contributory  value, 
the  underwriter  pays  on  the  insured  value ;  and  when  there  has 
been  a  particular  average  for  damage  which  forms  a  deduction 
from  the  contributory  value  of  the  ship  that  must  be  deducted 
from  the  insured  value  to  find  upon  what  the  underwriter  con- 
tributes. 

This  rule  does  not  apply  to  foreign  adjustments,  when  the 
basis  of  contribution  is  something  other  than  the  net  value  of  the 
thing  insured. 

41.  The  Duty  of  Adjusters  in  Cases  involving  Refunds  uf  General 
Average  Deposits  or  Apportionment  of  Salvage,  Collision 
Recoveries,  or  other  Funds. 

That  in  cases  of  general  average  where  deposits  have  been 
collected  and  it  is  likely  that  repayments  will  have  to  be  made, 
measures  be  taken  by  the  adjuster  to  ascertain  the  names  pf 
underwriters  who  have  reimbursed  their  assured  in  respect  of 
such  deposits ;  that  the  names  of  any  such  underwriters  be  set 
forth  in  the  adjustment  as  claimants  of  refund  if  any,  to  which 
they  are  apparently  entitled ;  and  that  on  completion  of  the  ad- 
justment, notice  be  sent  to  all  underwriters  whose  names  are  so 
set  forth  as  to  any  refund  of  which  they  appear  as  claimants  and 
as  to  the  steps  to  be  taken  in  order  to  obtain  payment  of  the 
same. 

That  in  cases  where  the  names  of  any  underwriters  are  not  to 
be  ascertained  on  completion  of  the  adjustment,  notice  be  sent  to 
the  Secretary  of  Lloyd's,  to  the  Institute  of  London  Underwriters, 
to  the  Liverpool  Underwriters'  Association,  and  to  the  Associa- 
tion of  Underwriters  of  Glasgow,  notifying  such  interests  as  have 
not  been  appropriated  to  underwriters. 

And  that  in  cases  of  apportionment  of  salvage  or  other  funds 
for  distribution,  similar  measures  be  taken  by  the  adjuster  to 
safeguard  the  interests  of  any  underwriters  who  may  be  entitled 
to  benefit  under  the  apportionment. 
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Appendix  D.       42.   "  Memorandum  "  to  Statements  showing  Refunds  in  respect 

of  General  Average  Deposits. 

That  the  following  memorandum  shall  appear  at  the  end  of 
statements  which  show  refunds  to  be  due  in  respect  of  General 
Average  Deposits,  viz. : — 

Memorandum— Refunds  of  General  Average  Deposits  shown 
in  this  statement  should  only  be  paid  on  production  of 
the  "original"  deposit  receipts. 

Yoek-Antwbep  Etjles. 

43.  Modification  of  York-Antwerp  Rules  in   Contracts  of 
Affreightment :   Liability  of  Underwriters. 

That  in  all  cases  where  the  contract  of  affreightment  provides 
for  the  application  of  York-Antwerp  Eules  in  any  modified  or 
mutilated  form,  and  when  the  policies  of  insurance  provide  for 
the  application  of  York-Antwerp  Bules,  if  in  accordance  with  the 
contract  of  affreightment,  in  applying  the  claim  to  such  policies 
no  effect  shall  be  given  to  York-Antwerp  Eules. 

44.  Allowance  to  be  made  in  General  Average  under  York-Antwerp 
Rules  in  respect  of  the  Cost  of  Maintenance  of  Officers 
and  Crew. 

That  the  amount  to  be  allowed  in  general  average  under 
York-Antwerp  Eules  for  the  maintenance  of  officers  and  crew 
shall  be  the  actual  cost  of  such  maintenance  where  proved ;  but 
where  proof  of  actual  cost  is  not  furnished  to  the  adjuster,  the 
allowance  shall  be  determined  by  the  under-mentioned  scale ; 
provided  that  where  evidence  of  cost  is  produced,  but  is  not 
conclusive,  the  allowance  shall  represent  as  nearly  as  possible 
the  actual  cost,  but  shall  not  exceed  the  under-mentioned 
scale,  viz. : — 

Officers  •  Crew  t 

Per  man  per  day.   Per  man  per  day. 

Passenger  Steamers  (Liners) 4/0  1/3 

Passenger  Sailing  Vessels .3/0  1/3 

Cargo  Steamers  and  Sailing  Vessels    2/6  1/3 

*  To  include  the  master,  deck  officers,  and  eogineers   (in  the  case  of  a 
steamer),  also  the  doctor  and  purser  (if  carried), 
t  To  iuclude  the  remainder  of  the  ship's  company. 
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except  that  the  allowance  for  Lascars  shall  he  9d.  per  man  per    Appendix  D. 

day,  and  in  the  case  of  other  Asiatic  (native)  crews  shall  he  

determined  by  the  circumstances  of  each  case. 


Partiottlae  Average  on  Ship. 

45.  Statement  of  Particular  Average  on  Ships. 

That  claims  for  particular  average  on  ships  shall  not  be  stated 
unless  the  policies  or  copies  of  policies  of  insurance,  for  claiming 
on  which  the  statement  is  required,  be  produced  to  the  adjusters. 

That  such  statements  shall  give  the  names  of  the  underwriting 
firms  and  companies  interested,  and  the  amounts  payable  on  the 
respective  policies  produced. 

46.  Apportionment  of  Costs  in  Collision  Cases. 

That  when  a  vessel  sustains  and  does  damage  by  collision,  and 
litigation  consequently  results  for  the  purpose  of  testing  liability, 
the  technicality  of  the  vessel  having  been  plaintiff  or  defendant 
in  the  litigation  shall  not  necessarily  govern  the  apportionment 
of  the  costs  of  such  litigation,  which  shall  be  apportioned  between 
claim  and  counter-claim  in  proportion  to  the  amount  which  has 
been  or  would  have  been  allowed  in  respect  of  each  in  the  event 
of  the  claim  or  counter-claim  being  established ;  provided  that 
when  a  claim  or  counter-claim  is  made  solely  for  the  purpose  of 
defence,  and  is  not  allowed,  the  costs  apportioned  thereto  shall 
be  treated  as  costs  of  defence. 

47.   Expenses  of  Removing  a  Vessel  for  Repair. 
Where  a  vessel  is  in  need  of  repair  at  any  port,  and  is  removed 
thence  to  some  other  port  for  the  purpose  of  repairs,  either  because 
the  repairs  cannot  be  effected,  or  cannot  be  effected  prudently :  — 

(a)  The  necessary  expenses  incurred  in  moving  the  vessel  to 

the  port  of  repair  shall  be  allowed  as  part  of  the  cost 
of  repair,  and  where  the  vessel  after  repairing  forthwith 
returns  to  the  port  from  which  she  was  removed,  the 
necessary  expenses  incurred  in  so  returning  shaU  also 
be  allowed. 

(b)  Where  by  moving  the  vessel  to  the  port  of  repair  an}'  new 

freight  is  earned,  or  any  expenses  are  saved  in  relation 
to  the  current  voyage  of  the  vessel,  such  net  earnings 
or  savings  shall  be  deducted  from  the  expenses  of 
moving  her,  and  where  the  vessel  loads  a  new  cargo  at 
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Appendix  D.  the  port  of  repair  no  expenses  subsequent  to  the  com- 

pletion  of  repair  shall  be  allowed. 

The  expenses  of  removal  include  the  cost  of  temporary 
repair,  ballastiiig,  wages  and  proviwions  of  crew  and/or 
runners,  pilotage,  towage,  extra  marine  insurance,  port 
charges,  and,  in  case  of  a  steamer,  coal  and  engine- 
room  stores, 
(c)  This  rule  shall  not  admit  any  ordinary  expenses  incurred 
in  fulfilment  of  a  contract  of  affreightment,  though 
such  expenses  are  increased  by  the  removal  to  a  port  of 
repair. 

48.    Coals  and  Stores  used  in  Repair  o^  Damage  to  the  Hull. 

That  the  cost  of  replacing  coals  and  engine-room  stores  con- 
sumed either  in  the  repair  of  damage  to  a  steamer,  in  working 
the  engines  or  winches  to  assist  in  the  repairs  of  damage,  or  in 
moving  her  to  a  place  of  repair  within  the  limits  of  the  port 
where  she  is  lying,  shall  be  charged  to  the  underwriters  on  ship 
as  particular  average. 

49.  Rigging  Chafed  {Custom  of  Lloyd' s,  1876). 

Rigging  injured  by  straining  or  chafing  is  not  charged  to 
underwriters,  unless  such  injury  is  caused  by  blows  of  the  sea, 
grounding,  or  contact ;  or  by  displacement,  through  sea  peril,  of 
the  spars,  channels,  bulwarks,  or  rails. 

50.  Sails  Split  or  Blown  Away  {Custom  of  Lloyd^s,  1876). 

Sails  split  by  the  wind,  or  blown  away  while  set,  unless  occa- 
sioned by  the  ship's  grounding  or  coming  into  collision,  or  in 
consequence  of  damage  to  the  spars  to  which  the  sails  are  bent, 
are  not  charged  to  underwriters. 

51.  Scraping  and  Painting. 

That  when  in  consequence  of  damage  by  a  peril  insured 
against,  a  vessel's  bottom  has  to  be  scraped  and  painted,  the 
cost  of  such  scraping  and  painting  shall  be  charged  to  under- 
writers on  ship,  without  any  deduction  on  account  of  the  vessel 
having  become  due  for  ordinary  painting  at  any  time  subsequent 
to  the  ^coidept. 
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52.  Dry  Dock  Expenses. 

That  where  repairs  on  owner's  account  which  are  immediately 
necessary  to  make  the  vessel  seaworthy  and  which  can  only  he 
effected  in  dry  dock  are  executed  concurrently  with  other  repairs, 
for  the  cost  of  which  the  underwriters  are  liable,  and  which  also 
can  only  be  effected  in  dry  dock,  the  cost  of  entering  and  leaving 
the  dry  dock,  in  addition  to  so  much  of  the  dock  dues  as  is 
common  to  both  repairs,  shall  be  divided  equally  between  the 
shipowner  and  the  underwriters. 

53.  Deduction  of  One-Third  {Custom  of  Lloyd's, 
Amended,  1890—91). 

The  deduction  for  new  work  in  place  of  old  is  fixed  by 
custom  at  one-third,  with  the  following  exceptions  : — 

Anchors  are  allowed  in  full.  Chain  cables  are  subject 
to  one-sixth  only. 

Metal  sheathing  is  dealt  with,  by  allowing  in  full  the 
cost  of  a  weight  equal  to  the  gross  weight  of  metal 
sheathing  stripped  off,  minus  the  proceeds  of  the  old 
metal.  Nails,  felt,  and  labour  metalling  are  subject 
to  one-third. 

The  rule  applies  to  iron  as  well  as  to  wooden  ships, 
and  to  labour  as  well  as  material.  It  does  not  apply 
to  the  expense  of  straightening  bent  ironwork,  and 
to  the  labour  of  taking  out  and  replacing  it. 

It  does  not  apply  to  graving  dock  expenses  and 
removals,  cartages,  use  of  shears,  stages,  and  graving 
dock  materials. 

It  does  not  apply  to  a  ship's  first  voyage. 

N.B. — Articles  belonging  to,  or  repairs  done  to,  a 
ship,  other  than  an  iron  ship,  allowed  in  general 
average,  are  subject  to  similar  deductions  in  respect 
to  new  for  old  materials  as  are  made  in  adjusting 
claims  of  particular  average  on  ship. 
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Partiotjlab  Avehage  on  Goods. 

54.  Adjustment  on  Bonded  Prices  {Custom  o/Lloyd's,  1876). 

In  the  following  cases  it  is  customary  to  adjust  particular 
average  on  a  comparison  of  bonded,  instead  of  duty-paid 
prices : — 

In  claims  for  damage  to  tea,  tobacco,  coffee,  wine,  and  spirits 
imported  into  this  country. 

55.  Adjustment  of  Average  on  Ooods  Sold  in  Bond. 

That  in  consequence  of  the  facilities  generally  offered  to  bond 
goods  at  their  destination,  on  which  terms  they  are  often  sold, 
the  term  "  Gross  Proceeds  "  shall,  for  the  purpose  of  adjustment, 
be  taken  to  mean  the  price  at  which  the  goods  are  sold  to  the 
consumer,  after  payment  of  freight  and  landing  charges,  but 
exclusive  of  Customs  duty,  in  cases  where  it  is  the  custom  of  the 
port  to  sell  or  deal  with  the  goods  in  bond. 

56.  Apportionment  of  Insured  Value  of  Ooods. 

That  where  different  qualities  or  descriptions  of  cargo  are 
valued  in  the  policy  at  a  lump  sum,  such  sum  shall,  for  the 
purpose  of  adjusting  claims,  be  apportioned  on  the  invoice  values 
where  the  invoice  distinguishes  the  separate  values  of  the  said 
dilferent  qualities  or  descriptions ;  and  over  the  net  arrived 
sound  values  in  all  other  cases. 

57.    Under-insured  Interest  Made  Good  in  General  Average. 

That  an  underwriter  who  has  paid  for  loss  by  jettison  of  the 
thing  insured  is  entitled,  in  the  proportion  that  the  sum  insured 
bears  to  the  policy  value,  to  whatever  is  recovered  in  general 
average  in  respect  of  such  loss,  although  the  amount  so  recovered 
may  exceed  the  amount  paid  by  him. 

58.  Allowance  for  Water  in  Picked  Cotton  ( Custom  of 
Lloyd's,  1876). 

When  bales  of  cotton  are  picked,  and  the  pickings  are  sold 
wet,  the  allowance  for  water  in  the  pickings  (where  there  are  no 
Tpeans  of  ascertaining  it)  is  by  custom  flxed  ^t  one-tJurd. 
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69.  Allowance  for  Water  in  Cut  Tobacco  {Custom  of  Appendix  D. 

Lloyd's,  1876).  "" 

When  damaged  tobacco  is  cut  off,  the  allowance  for  water  in 
the  cuttings  is  one-fourth. 

60.  Allowance  for  Water  in  Wool  {Custom  of  Lloyd' s,  1876). 

Damaged  wool  from  Australia,  New  Zealand,  and  the  Cape  is 
subject  to  a  deduction  of  3  per  cent,  for  wet,  if  the  actual  increase 
cannot  be  ascertained. 

61.  Franchise  Charges  {Custom  of  Lloyds,  1876). 

The  expenses  of  protest,  survey,  and  other  proofs  of  loss, 
including  the  commission  or  other  expenses  of  a  sale  by  auction, 
are  not  admitted  to  make  up  the  percentage  of  a  claim ;  and  are 
only  paid  by  the  underwriters  in  case  the  loss  amounts  to  a  claim 
without  them. 

62.   Extra  Charges  {Custom,  of  Lloyd's,  1876). 

Extra  charges  payable  by  underwriters,  when  incurred  at  the 
port  of  destination,  are  recovered  in  full ;  but  when  charges  of 
the  same  nature  are  incurred  at  an  intermediate  port  they  are 
subjected  to  the  same  treatment,  in  respect  of  insured  and  con- 
tributory values,  as  general  average  charges. 

63.  Adjustment  of  Return  of  Premium  {Custom,  of  Lloyd's,  1876). 

When  the  words  "  and  arrival "  follow  the  stipulation  for  a 
return  of  premium  on  a  policy  on  goods,  the  particular  average, 
but  not  the  special  charges,  is  deducted  from  the  amount  insured 
to  arrive  at  the  amount  on  which  the  return  is  taken. 
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ABANDONMENT, 

general  doctrine  of,  1044. 

consequences  of  not  abandoning,  1044. 

notice  of  abandonment,  vhat  it  is,  1091. 

abandonment,  as  distinct  from  notice  of  abandonment,  applies  to  all 

cases  of  total  loss,  1045,  1182. 
distinction  between  abandonment  and   notice  of   abandonment,   1045, 

1182. 
underwriter,  in  all  cases  of  total  loss,  entitled  to  salvage,  104S,  1214. 
unless  he  settles  for  less  than  a  total  loss,  1210. 
difference  between  abandonment  and  subrogation,  1225. 
may  give  underwriters  more  than  an  indemnity,  1228. 
utility  of  the  doctrine,  1183. 

notice  of  abandonment  necessary  in  aU  cases  of  constructive  total  loss, 
1045,  1184. 
unnecessary  except  for  this  purpose,  1184. 
assured  may  always  elect  to  treat  loss  as  partial,  1033,  1092,  1184. 
in  cases  of  absolute  total  loss  it  is  nugatory,  1045,  1184. 
and  in  cases  of  partial  loss  inoperative,  1184. 
abandonment  must  extend  to  the  whole  interest  of  the  assured  as  far  as  it 
is  covered  by  policy,  1185. 
where  policy  is  on  "  ship  and  cargo  "  indiscriminately,  neither  can  be 

abandoned  separately,  1185. 
aliter,  where  valuation  is  distinct  on  each,  1185. 
no  abandonment  of   part,  where  one  gross  sum  insured  on  a  general 

class,  1185. 
aliter,  where  a  distinct  sum  is  insured  on  each  kind,  1186. 
effect  of  separate  valuations,  and  separate  packages,  1186. 
l_And  see  under  Absolote  Total  Lobs  of  paet  Oaeoo.] 
abandonment  only  operates  to  the  extent  of  the  insurance,  1187. 
result,  where  ship  only  partially  insured,  1187. 
only  extends  to  property  at  risk  at  time  of  loss,  1187. 
every  abandonment  must  be  absolute  and  unconditional,  1188. 
who  can  abandon  ?  1188. 
mortgagor  of  ship,  consignee  of  goods,  1188. 
form  of  notice  of  abandonment.     ISee  Notice  op  Abandonment.] 
time  for  giving  notice  of  abandonment.     [See  Notice  of  Abandonment.] 
acceptance  of  abandonment  is  irrevocable,  1199,  1202. 

result  where  some  underwriters  accept,  and  others  reject,  notice  of 

abandonment,  1188. 
no  formal  notice  necessary  to  complete  abandonment,  1190. 
what  constitutes  an  acceptance,  1199. 
mere  silence  does  not  amount  to  acceptance,  1200,  1201. 
acceptance  may  be  infeired  from  conduct,  1199,  1200. 
if  notice  not  accepted,  assured  may  withdraw,  1202. 
withdrawal  not  usually  inferred  from  acts  of  master,  1202. 

or  of  assured,  unless  unequivocal  acts  of  ownership,  1203. 
underwriters  cannot,  by  repairing  ship,  defeat  notice  of  abandonment, 
1126,  1204. 

[The  references  are  to  the  Sections.^ 
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ABANDONMENT— (!OM«iM««rf. 

abandonment  transfers  the  salvage  from  the  moment  of  the  casualty,  1206. 

abandonees  of  ship  entitled  to  pending  freight,  117S,  1206,  1208. 

if  such  freight  would,  but  for  the  abandonment,  have  been  receivable 
by  the  shipowner,  1178,  1207. 

and  was  being  actually  earned  at  the  time  of  the  casualty,  1177,  1208. 

but  not  to  damages  for  loss  of  freight,  1178,  1232. 

abandonment  only  transfers  rights   strictly  incidental  to  ownership, 
1178. 

underwriters  entitled  to  benefits  acquired  in  substitution  for  the  thing 
abandoned,  1178,  1209. 

underwriter's  right  to  salvage  may  be  lost  by  settling  for  less  than  a 
total  loss,  1210. 

underwriter  takes  property  by  abandonment,   subject  to   liabilities, 
1211. 

does  abandonee  of  goods  take  subject  to  shipowner's  lien  for  freight  ? 
1211. 

abandonment  releases  owners  from  liabilities,  1212. 

may  underwriters  disclaim  abandoned  property?  1213. 

underwriter  always  entitled  to  salvage  on  payment  for  total  loss,  1214, 
1224. 

but  not  after  paying  only  for  a  partial  loss,  1214. 
general  rule  as  to  distribution  of  the  salvage  amongst  the  different  under- 
writers, 1215. 

in  cases  of  double  or  over  insurance,  1216. 

or  where  the  whole  interest  is  not  covered,  1216. 

mode  of  apportioning  the  salvage  among  policies  on  difierent  subjects, 
1216. 

apportionment  between  undervmters  and  lenders  on  bottomry,  1217. 
duties  of  master  in  case  of  abandonment,  1218. 

master  is  the  agent  of  those  ultimately  entitled,  1218. 

repurchase  of  ship  or  cargo  by  master,  in  cases  of  abandonment,  1219. 

master  is  agent  of  the  assured  till  abandonment,  after  it  of  the  under- 
writers, 1220. 

the  underwriters  may  accept,  or  repudiate,  the  acts  of  the  master,  1220. 

ABANDONMENT  OF  VOYAGE, 

meaning  of  the  expression,  370,  note  («),  380. 
ISee  Ohanoe  oi'  VoTAaB ;  Deviation.] 

ABSOLUTE  TOTAL  LOSS, 

what  it  is,  1043. 

distinction  between  absolute  and  constructive,  1043,  1044. 
criterion  and  principle  of  absolute  total  loss,  1045. 
no  notice  of  abandonment  requisite,  1046. 
but  underwriters  take  the  salvage,  1046. 

two  classes  of  cases  of  absolute  total  loss,  annihilation  and  deprivation  1046. 
when  wreck  amounts  to  annihilation,  1047.  ' 

annihilation  in  case  of  perishable  goods,  1047. 
deprivation  includes  foundering  at  sea,  1048. 
not  mere  submersion,  1048. 
privation  of  apes  recuperandi,  1049. 
goods  plundered  by  wreckers,  1049. 
seizure  and  confiscation  of  goods,  1049,  1060. 
effect  of  their  restitution  before  action  brought,  1050,  1061. 
where  thing  insured  subsists  in  specie,  and  there  is  a  chance  of  its  reooverv 
only  constructive  total  loss,  1052.  ' 

aliter,  where  there  is  no  such  chance,  1052. 
assured  may  waive  his  right  to  recover  for  a  total  loss,  1062. 
so  underwriter  may  waive  his  right  to  notice  of  abandonment,  1062,  1091, 

[7%e  references  are  to  the  Sections.'] 
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ABSOLUTE  TOTAl,  L,0S8—cmtihued. 

1 .  Absolute  total  loss  of  ship  In  oases  of  wreck  or  Jrreparabillty  followed 

\)j  sale, 
where  ship  wrecked  in  pieces,  1053. 
where  reduced  to  a  mere  congeries  of  planks,  and  sold  where  she  lies, 

1054. 
though  not  a  complete  wreck,  1065. 
effect  of  sale  only  to  turn  a  constructive  into  an  absolute  total  loss, 

1055,  1056. 
how  far  must  sale  be  necessary,  as  well  as  bona  fide,  1055—1058. 
duty  of  master  before  selling  to  communicate  with  owners,  1058. 
is  there  any  difference  between  sale  by  master  and  by  owners?  10o8. 
where  sale  not  justified,  it  wiU  not  affect  underwriters,  1059—1062. 
but  a  justifiable  sale  makes  notice  of  abandonment  unnecessary,  1062. 
Knight  V.  Faith,  1062,  106.3. 
ship  arriving  a  wreck  at  her  port  of  destination  is  an  absolute  total 

loss,  1064. 

2.  Absolute  total  loss  on  sea-damaged  goods  thrown  away  or  sold  in  the 

course  of  the  voyage,  1065. 
perishable  goods  necessarily  sold  or  destroyed  during  voyage,  1066. 
an  absolute  total  loss  if  through  sea-damage  goods  worthless,  or  would 

not  arrive  in  specie,  1067 — 1069. 
annihilation  by  putrefaction,  1069. 
absolute  total  loss  where  goods  sold  in  specie  at  intermediate  port,  if 

certain  to  perish  by  putrefaction  before  arrival  at  destination,  1070, 

1071. 
but  their  total  destruction,  if  not  actual,  must  be  inevitable,  1072,  1073, 

3.  No  total  loss  on  sea-damaged  goods  arriving  in  specie  at  their  port  of 

destination,  1074,  1075. 
but,  to  arrive  in  specie,  they  must  be  merchantable,  1076. 
foreign  views,  1077,  1078. 
if  the  goods  do  not  arrive  in  specie,  clearly  a  total  loss,  1079 — 1081. 

4.  Absolute  total  loss  of  part  of  cargo, 

adjustment  on  total  loss  of  part,  1018. 

where  also  a  particular  average  loss  on  part,  1018. 

three  modes  of  insuring  memorandum  articles,  1082. 

no  total  loss  of  part,  where  cargo  both  shipped  and  insured  in  bulk, 

1083. 
nor  where  cargo  shipped  in  separate  packages   but  not  separately 

insured,  1084. 
but  there  may  be  a  total  loss  on  separate  packages  separately  insured, 

1085.  .  .    .        .     ,.    , 

fourth  case  where  general  insurance  on  articles  distinct  m  kind,  1018, 

1086. 

[^«<?  see  ««<?«?•  Abaneonment,  1185,  1186.] 

6.  Absolute  total  loss  of  freight, 
general  principles  as  to,  1087. 

may  depend  on  nature  of  contract  of  affreightment,  1087. 
where  cargo  transhipped,  1088. 

foundering  of  ship  with  or  without  loss  of  cargo,  1088. 
of  general  ship,  when  only  part  of  cargo  is  on  board,  but  all  contracted 

absolute  total  loss  of  part  of  freight,  by  loss  of  part  of  cargo,  1089. 
capture  of  ship  and  cargo,  1089.  ,     ,   ,     ,  ^  ,  ,  ,         ■■ 

seizure  and  sale  of  outward  cargo  an  absolute  total  loss  on  outward 

freight,  1089.  „,.•,,..,  •  ■       t    ■  i.^ 

but  not  on  homeward  freight  if  ship  ultimately  arrives  earning  freight, 

though  with  another  cargo,  1089. 
where  insurance  is  on  entire  freight  for  round  voyage,  loss  of  ship  on 

homeward  passage  is  a  total  loss  on  freight,  1089. 

[  The  references  are  to  the  Sections^] 
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ABSOLUTE  TOTAL  JjOSS—contimied. 

6.  Absalute  total  loss  of  freight — continued. 

frustration  of  adventure  by  delay  due  to  sea  perils,  1089. 
no  notice  of  abandonment  required  under  a  policy  on  profits  or  com- 
missions, 1090. 
6.  Of  constructive  total  losses.     [See  Cohstetjotive  Total  Loss.] 

ACKNOWLEDGMENT  IN  POLICT  OF  RECEIPT  OF  PREMIUM, 
effect  of,  24,  106,  107. 

ACTUAL  TOTAL  LOSS.     [See  Absolute  Totai  Loss.] 

ADJUSTMENT  OF  GENERAL  AVERAGE, 
principle  of,  974. 

suggested  difference  in  adjusting  saoriiioes  and  expenditures,  974. 
practice  of  adjusters  hitherto,  975. 
method  of  adjustment  in  cases  of  sacrifice,  975. 

reasons  for  adopting  a  different  method  in  cases  of  expenditures,  976. 
criticism  of  present  practice,  977. 

should  goods  sold  be  contributed  for  as  sacrifices  or  expenditures  ?  978. 
rule  of  adjustment  where  ship  perishes  at  the  time,  but  goods  are  wholly  or 

partially  saved,  979,  980. 
where  ship  is  saved  at  the  time,  but  subsequently  perishes,  980. 
mode  of  estimating  the  amount  of  loss  for  the  purposes  of  adjustment, 
valuation  of  goods  jettisoned,  981. 

of  damage  occasioned  by  jettison,  981. 
where  goods  jettisoned  have  been  recovered  before  adjustment,  981. 
valuation  of  jewels,  &c.,  982. 

of  freight  sacrificed,  982. 
of  part  of  ship  sacrificed,  982. 
of  goods  sold  generally,  982. 
of  loss  by  raising  money  on  credit,  982. 
mode  of  estimating  the  value  of  property  saved  for  the  purposes  of  general 
average  adjustment, 
should  there  be  a  different  rule  in  cases  of  expenditures  and  sacrifices  ? 

983. 
practice  of  adjusters,  983. 
contributory  value  of  ship, 

difficulty  in  fixing  a  practical  rule,  984. 
in  a  valued  policy,  339,  1006. 
contributory  value  of  freight, 

only  freight  pending  at  time  of  sacrifice  contributes,  985,  986. 

advance  freight,  986. 

cargo  belonging  to  shipowner,  986. 

entire  freight  for  round  voyage,  986. 

liability  of  chartered  freight  to  contribute,  987. 

ulterior  chartered  freight,  988. 
only  the  net  freight  contributes,  989. 
contributory  value  of  goods, 

their  net  value  at  time  and  place  of  adjustment,  990. 
port  of  destination  generally  the  port  of  adjustment,  990,  992. 
freight  paid  in  advance,  990. 
example  of  a  general  average  adjustment,  991. 
place  of  adjustment, 

usually  port  of  discharge,  992. 

where  vessel  carrying  cargo  for  different  destinations,  992. 

[And  see  Foeeion  Adjubtment  ;  Foeeiqn  Adjustment  Clause.] 

[2%e  references  are  tu  the  /Sections.] 
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ADJUSTMENT  OF  PAETICXJLAE  AVERAGE, 

1 .  On  Goods, 

summary  of  rules  for,  1009a. 

basis  of  adjustment,  364,  1010. 

amount  of  underwriter's  liability  ought  not  to  vary  with  the  markets, 
1011. 

distinction  between  actual  amount  of   depreciation  and  the  propor- 
tional amount  of  indemnity,  1012. 

mode  of  ascertaining  extent  of  depreciation  by  sea-damage,  1013. 

comparison  of  sound  and  damaged  values,  1013. 

application  of  the  ascertained  percentage  of  depreciation  to  the  sum 
insured,  1014. 

by  comparison  of  gross  values,  1015,  1016. 

exception,  where  custom  to  sell  in  bond,  1017. 

adjustment  on  a  total  loss  of  part,  1018. 

same,  where  there  is  also  an  average  loss  of  part,  1018. 

where  different  articles,  insured  together,  are  damaged,  1018. 

sales  of  sound  and  damaged  goods  together,  1018. 

underwriter  not  liable  for  loss  by  breaking  the  assortment,  1018. 

extra  charges  of  damaged  sales  to  be  added  to  the  loss,  1019. 

sea-damage  on  goods  sold  in  port  of  distress,  1020. 

is  frequently  adjusted  as  a  salvage  loss,  1224. 

adjustment  at  an  intermediate  port,  1020. 

on  goods  arriving  sea-damaged,  above  five  per  cent.,  1021. 

in  policy  covering  a  fluctuating  interest,  367,  1021. 

in  open  policies,  364. 

in  valued  policies,  340. 

where  only  part  of  the  fuU  intended  cargo  is  at  risk,  345,  346,  1021. 

merchant  does  not  get  a  real  indemnity  under  open  policy,  1022. 

2.  On  Ship, 

different  method  of  adjustment  usually  applied,  364,  1023. 

general  rules,  1023. 

deduction  of  one-third  new  for  old,  1024. 

limitations  of  the  rule,  1024,  1025. 

ship's  first  voyage,  1026,  1027. 

where  loss  is  ohiefiy  on  new  material  in  an  old  ship,  1028. 

where  ship  never  comes  into  the  hands  of  the  owner,  1028. 

no  thirds  deducted  for  anchors,  1029. 

chain-cables,  metal  sheathing,  and  painting,  1029. 

thirds  deducted  from  the  cost  of  repairs  before  deducting  the  value  of 

the  old  materials,  1030. 
from  expense  of  both  labour  and  materials,  1030. 
incidental  expenses,  1030. 

extra  cost  of  repairing  at  port  of  necessity,  1031. 
adjustment  of  temporary  repairs,  1031. 
successive  losses,  1032. 

expense  of  repairs  actually  made,  followed  by  a  total  loss,  1032,  1032a. 
adjustment  of  average  loss  on  ship  sold  unrepaired,  1032b,  1034. 
adjustment  where  more  than  one  interest  has  benefited  by  the  same 

expenditure,  1035-1040. 
average  loss  unrepaired  merges  in  subsequent  total  loss,  1032a. 

but  not  where  the  average  loss  and  the  total  loss  are  sustained 
under  different  policies,  1032b. 

3.  On  Freight,  Profits,  #e., 

general  rule,  1041.  .  „,-„,„ 

where  only  freight  on  part  of  full  intended  cargo  is  at  risk,  345,  346, 

1041. 
adjustment  in  open  policies,  1041. 
on  freight  where  goods  are  sent  on,  1041. 
on  profits  where  part  of  goods  lost,  1041. 

[  The  references  are  to  the  Sections.] 
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ADJUSTMENT  OF  TOTAI,  LOSSES, 

salvage  losses  with  and  without  abandonment,  1224. 

loss  on  goods  sold  sea-damaged  at  any  port,  except  that  of  their  destina- 
tion, J8  generally  adjusted  as  a  salvage  loss,  1224. 
when  can  assured  recover  cumulatively  for  average  and  total  losses  P 
[See  Adjtjsthent  of  Paetioular  Aveeaoe.] 

ADJUSTMENT  OP  THE  POLICT, 

modem  practice  as  to.     [See  Settlement  oe  Claim.] 

old  practice,  1241. 

striking  off  losses,  what,  1241. 

effects  final  settlement  as  between  broker  and  underwriter,  1241. 

not  as  between  underwriter  and  assured,  1 242. 

where  underwriter  ignorant  of  the  facts,  1243. 

effect  of  adjustment  followed  by  payment,  1244. 

effect  of  subsequent  recovery  of  thing  insured,  1245. 

recovery  back  of  losses  improperly  paid,  1246. 

recovery  of  salvage  withheld,  1246. 

ADVANCED  FREIGHT, 
insurance  of,  232,  248. 
how  to  be  described,  233. 
interest  in,  263. 

when  money  paid  by  charterer  is,  263,  264. 

what  is  covered  by  policy  on  "  money  advanced  on  account  of  freight,"  248. 
liability  of,  to  general  average  contribution,  986. 
whether  as  part  of  the  value  of  the  goods,  986,  990. 
does  not  pass  to  abandonees  of  ship,  1207. 

ADVENTURE, 

policy  invalid  unless  it  specifies,  31. 

whether  slip  sufficiently  specifies,  38. 

insurance  on  adventure  of  laying  cable,  249,  307. 

benefit  of,  not  test  of  general  average  under  English  law,  918,  note  (*), 

952,  967. 
aliter,  on  Continent  and  in  United  States,  918  note  («),  952. 

AGENTS.     [See  Beokee.] 

1.  Of  agents  acting  for  the  assured, 
by  express  authority,  135. 
by  implied  authority,  136. 
implied  authority  to  insure  of  partner,  136. 

of  part  owner,  136. 
of  consignor,  137. 
of  consignee,  138. 
of  general  agents,  138. 
arising  from  peculiar  situation  of  the  pro- 
perty, 139. 
who  may  ratify,  and  when,  171. 
effect  of  ratification,  140,  170—172. 
ratification  may  be  implied,  141. 
evidence  of,  141. 
conditional  ratification,  142. 
when  the  adoption  must  be  made,  142. 
ratification  of  insurance  effected  by  a  voluntary  agent,  143. 
when  express  authority  revocable,  144. 
may  insure  for  principals  in  their  own  name,  170. 
insurable  interest  of,  in  property  consigned  to  them,  292 — 296. 

in  their  commissions,  240,  297. 
accepting  bills,  when  entitled  to  benefit  of  polioies  effected  for  nrinoinals, 
296.  i-        r     . 

[_The  references  are  to  the  Sections.] 
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AG-EtfTS— continued. 

2.  Duties  and  liabilities  of, 

unpaid  and  unskilled  agents,  145. 
liability  of  voluntary  agents,  145. 
not  liable  for  mere  nonfeamnee,  145. 
request  from  abroad  to  insure,  146. 

when  it  is  binding,  146. 
efieot  of  previous  course  of  dealing,  147. 
possession  of  funds,  147. 
acceptance  of  bills  of  lading,  148. 
remittance  of  funds,  147. 
when  they  must  give  notice  of  refusal,  148. 

or  of  difficulties,  148. 
measure  of  skill  and  diligence  required,  150,  152. 
local  limits  to  their  duties,  150,  151. 
duty  to  communicate  all  material  facts,  152,  578 — 588. 

[And  see  Conoealment.] 
when  assured  responsible  for  truth  of  information  derived  from  agents, 
553. 

3.  Agents  to  underwrite,  166. 

proof  of  authority,  166,  1276. 

a  power  to  several,  executed  by  some,  167. 

authority  to  settle  claims,  168. 

to  agree  to  arbitration,  168. 
ostensible  authority  may  be  limited,  168. 

4.  Lloyd's  agents, 

their  position  and  duties,  77. 

do  not  represent  underwriters,  77. 

authority  limited  by  printed  instructions,  168. 

AGGRAVATION  OF  RISK, 

by  subsequent  events,  810. 

ALIEN  ENEMY.     [See  Domioil.] 
cannot  be  assured,  85,  86. 
but  war  must  have  actually  broken  out,  86. 
when  entitled  to  return  of  premium,  87. 
may  be  insured  if  licensed  to  trade,  88. 
right  to  sue  suspended  during  war,  89. 
defence  of  alien  enemy  not  favoured,  89. 
who  is,  for  commercial  purposes,  90. 

domioU,  the  chief  test,  90. 

what  residence  establishes  domicU,  91 — 95. 

commercial  establishment  a  proof  of  domioil,  93,  97. 

involuntary  residence  in  a  hostile  country,  90,  91,  93. 

bondjide  resident  in  a  neutral  country  is  a  neutral,  95. 

effect  of  jaigtsAion  flagrante  hello,  95. 

when  places  occupied  by  enemy  are  deemed  hostile,  96. 

produce  of  enemy's  soil  deemed  hostile,  97. 

neutral  engaged  in  privileged  trade  of  enemy,  98. 

consul  in  enemy's  country  trading,,  93,  98. 
national  character  of  corporation,  99. 

of  Europeans  in  the  East,  100. 

ALIENS.     {See  Alien  Enemy  ;  Domioil  ;  National  Ohaeacteb.] 

ALTERATION  OF  POLICY,  ..,,.. 

effect  at  Common  Law  of  material  alteration  without  consent,  40,  45. 
rectification  of  policy  by  Court  of  Equity,  41. 

\The  references  are  to  the  Sections.] 
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ALTERATION  OF  POLICY— coMUMwrf. 
correction  by  consent,  421 
how  to  be  made,  42. 
what  are  material  alterations,  43. 
what  immaterial,  44. 

under  the  Stamp  Act,  when  a  fresh  stamp  is  not  required,  46 — 50. 
effect  of  not  re-stamping  on  policy,  51. 

"  ANCHOR  POLICY," 
what  is,  10. 

ANCHORS, 

damage  to,  when  particular  average,  776. 

when  general  average,  931. 
no  deduction  of  thirds  allowed,  1029. 

ANIMALS.     ISee  Live  Stock  ;  Mobtality.] 

ANNIHILATION,  1046,  1067—1071,  1076,  1079.     [And  see  Absolute  Total 
Loss.] 

APPAREL, 

not  generally  insurable  as  goods,  224,  246. 

APPORTIONMENT, 

of  dry  dock  expenses,  1035—1040. 

of  cost  of  salvage  operations,  966 — 969. 

of  losses  amODgst  insurers,  331,  354. 

of  return  premiums,  332,  1261. 

of  salvage  amongst  insurers,  1215,  1216. 

between  insurers  and  bottomry  bondholders,  1217. 

APPREHENSION  OE  DANGER,  . 
loss  by,  804—808,  828,  830. 

ARREST  or  PRINCES, 

difference  between  arrest  and  capture,  832. 
detention  of  ships  in  port  after  declaration  of  war,  832. 
[And  see  Embaeqo.] 

ARRIVAL, 

stipulation  to  return  premium  "for  arrival,"  1265. 
or  if  ship  sails  with  convoy  "  and  arrives,"  1263. 
what  is  "  arrival "  ?  1263—1266. 

ARTICLES  (SHIP'S),  OR  MUSTER-ROLL, 
as  proof  of  national  character,  661.         ' 

ASSIGNMENT  CLAUSE,  12,  173. 

ASSIGNMENT  OF  POLICIES, 

contract  of  iusuranoe  not  an  incident  of  the  property  insured,  174. 

must  be  assigned,  174. 

assured  who  has  no  interest  cannot  assign,  175. 

assignment  after  loss,  175. 

conditions  of  valid  assignment  before  loss,  175. 

assignee  can  sue  in  his  own  name  or  another's,  176. 

defences  of  underwriter  in  action  by  assignee,  176. 

mode  of  assignment,  177. 

rights  of  parties  after  transfer  of  the  thing  insured,  178,  179. 

right  of  assignee  may  be  limited  by  assignment,  180. 

consent  of  underwriter  to,  usually  unnecessary,  180. 

London  floating  conditions,  181. 

[  The  references  are  to  the  Sections.^ 
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associations  of  shipowners  for  mutuai,  insurance. 

l^See  Mutual  Insubajsok  Associations.] 

ASSORTMENT, 

loss  by  breakage  of,  1018. 

ASSURED.     [See  Alien  Enemies  ;  Domiou,  ;  Insueable  Intebest.] 
all  persons  except  alien  enemies  may  be  insured,  85. 
name  of,  or  of  agents,  to  be  in  the  policy,  11,  169,  170.      [See  Name 

OF  Pabtibs.] 
who  may  recoTer  as,  under  the  terms  of  Uoyd's  policy,  11,  12,  172,  173. 
[^See'also  Assionment  or  Policy.] 

"AT  AND  FROM," 

difference  between  insuring  "  from"  and  "  at  and  from  "  a  place,  14,  374. 
beginning  of  risk  "at  and  from  "  on  goods,  448—465. 

on  ship,  474-486. 
ship  must  have  been  once  "  at "  the  place  in  good  physical  safety,  480. 
beginning  of  risk  "  at  and  from,"  on  freight,  611 — 516. 
[And  s'e  Dueation  or  Risk  in  Voyage  Policies.] 

ATTACHING  OF  POLICY.     [See  Dubation  of  Risk  in  Voyage  Policies; 
Time  Policies.] 

AVERAGE, 

meaning  of  the  term,  884,  1008. 

AVERAGE  ADJUSTERS, 
employment  of,  103. 
rules  of  association  of.  Appendix  D. 

AVERAGE  BOND, 

duty  of  master  to  take,  1004. 

AVOIDANCE  OF  POLICY, 

for  breach  of  express  warranty.     [6te  Waeiiantibs,  Express.] 

for  misrepresentation  or  concealment.  [5e«  ConOEALMBNI  ;  Rbpeesentation.] 

for  deviation  or  delay.     \_See  Deviation.] 

for  unseaworthiness.     [See  Seawoetkinbss.] 

for  illegality.     [&«  Illeqality.] 


BAILEE, 

Uability  of,  gives  insurable  mterest,  257.  ^     „    , 

where  both  baUor  and  bailee  insure,  which  underwriter  eventuaHy  bears 
the  loss?  1238. 

BANK  NOTES, 

as  subjects  of  insurance,  224. 

should  be  specifically  described,  224. 

do  they  contribute  in  general  average?  973. 

BARRATRY, 

meaning  and  definition  of,  838,  »<iM.    . 

any  gross  malversation  of  the  master  m  his  office,  838-840 

not  mere  mistake  or  ignorance  of  captam,  however  gross  840  846. 

no  barratry  where  owners  are  oonsentmg  parties,  840,  849,  850. 

instances  of  barratry,  841—847. 

nonfeasance  may  amount  to  barratry,  845. 

barratry  by  mariners,  848. 

[  The  references  are  to  the  Sections.] 
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BARRATRY— continued. 

by  and  against  whom  barratry  is  possible,  849. 

position  of  cargo-owner,  850. 

position  of  shipowner  where  act  sanctioned  by  charterer,  851. 

master  who  is  also  owner  cannot  commit  barratry  against  himself, 
862. 

but  he  can  against  his  co-owners,  852. 

when  are  charterers  to  be  considered  owners  in  relation  to  barratry ,  853. 

depends  on  charter-party — different  kinds  of  charter-parties,  854 — 857. 
rule  of  causa  proxima  less  stringently  applied  to  oases  of  banatry,  858. 

where  barratry  a  contributory,  but  not  the  proximate  cause  of  loss,  859. 

BAHTER  TRADE, 

policy  on,  protects  goods  loaded  at  intermediate  port,  450. 
policy  on,  framed  to  cover  outward  and  homeward  cargo,  455. 
goods  re-shipped  after  landing,  stiU  protected,  4  60. 
reasonable  time  for  unloading  cargo  in,  463. 

BELLIGrEREMT.     [fee  Aiien  Enemy  ;  Domioil;  National  Chaeaotbb.] 
not  assurable  in  hostile  country,  85,  86. 

BILL  OF  LADING, 

as  evidence  of  insurable  interest  in  goods,  1279. 
only  ^W»ji8 /nci«  evidence  of  shipment,  1279. 

BILLS  OP  EXCHANGE, 

should  be  specifically  described  in  the  policy,  224 

must  answer  the  description,  248,  310. 

instrument  drawn  on  a  contingency  not  a  bill,  310. 

holder  of  biU  for  payment  of  repairs,  without  lien,  cannot  insure  ship,  310. 

BLANK  POLICIES, 

are  invalid,  11,  169—171. 

BLOCKADE, 

violation  of  laws  of  blockade  is  a  breach  of  wan-anty  of  neutrality,  668. 
voyage  in  breach  of  blockade,  and  insurances  thereon,  legal  in  Courts  of 
neutral,  760,  766. 
but  nature  of  voyage  must  be  disclosed  to  underwriter,  760,  766. 
conditions  of,  valid,  766,  767. 
what  constitutes  breach  of,  766 — 770. 
breach  of,  subjects  ship  and  cargo  to  confiscation,  766. 
loss  of  voyage  by  blockade,  not  covered,  804. 
•  wilful  breach  of  blockade  may  be  barratry,  841. 
province  of  Court  and  jury  as  to  breach  of,  1274. 

BOAT, 

expressly  named  in  common  policy  on  ship,  218,  221. 

not  covered  if  improperly  carried,  221. 

when  sacrifice  of  boats  gives  a  claim  to  general  average  contribution,  924. 

BOILERS, 

bursting  of,  when  covered  by  Inchmaree  Clause,  861,  note  (q). 

BONDED  PRICES, 

adjustment  on,  in  some  cases,  1017. 

BOTTOMRY  AND  RESPONDENTIA, 
loans  on,  and  interest  insurable,  242,  289. 
the  lender  alone  can  insure,  242. 

proof  of  his  insurable  interest,  1279. 

\_The  references  are  to  the  Sections. '\ 
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BOTTOMRY  AND  R^SFONDrnfTlA— continued. 
the  borrower  cannot  insure  the  loan,  242. 

whether  he  may  insure  his  property,  or  only  the  surplus  value,  290. 
must  be  specifically  described  (except  by  usage),  243. 

and  instrument  must  be  what  it  is  described  as,  243,  289. 
what  is  a  valid  bottomry. bond,  243,  289. 
discovery  by  assured  of  sums  borrowed  on,  335. 
underwriter  on  goods  not  liable  for  loss  by  bottomry  on  cargo  for  the 

purposes  of  the  ship,  784. 
effect  of  sale  of  damaged  vessel  by  holders  of  bottomry  bond,  1136. 
what  necessity  will  justify  master  in  resorting  to  bottomry,  1136. 
doctrine  of  constructive  total  loss  does  not  apply  to  bottomry,  1137. 
division  of  salvage,  in  cases  of  abandonment,  between  underwriters  and 

lenders  on  bottomry,  1217. 
interest  on  bottomry  loans,  1284. 

BEIEAKAGE, 

when  covered  by  policy,  779. 

BRITISH  CAPTURE, 

insurance  against,  86,  753,  831. 

BRITISH  SUBJECT.     [See  Domicil  ;  National  Chaeactee.] 

BROKER  (POLICY  BROKER,  INSURANCE  BROKER), 
policy  brokers,  employment  of,  101. 

course  of  dealing  in  London  between  assured,  broker  and  underwriter, 
initialing  of  the  slip,  102. 
settlement  of  claims,  103,  1241. 
accounts  as  between  broker  and  underwriter,  104. 

broker  and  assured,  105. 
oommisBions  del  credere,  105. 

broker  alone  liable  to  underwriter  for  premiums,  106,  108. 
assured  can  be  sued  by  broker,  107. 
premiums  for  illegal  insurance,  109,  121,  1255. 
premiums  for  insurance  on  a  wager  policy,  315,  note  (a). 
when  can  broker  set  off  losses  against  underwriter's  claim  for  pre- 
miums, 111 — 116. 
when  can  broker  deduct  in  respect  of  returns  of  premium,  116,  117. 
summary  of  legal  positions,  118. 
-broker's  agency  ceases  by  death  or  bankruptcy  of  the  underwriter,  117. 
relative  rights  and  liabUities  of  the  assured  and  broker,  in  respect  of  losses 
and  premiums  passed  in  account, 
effect  of  leaving  policy  in  broker's  hands,  119,  124—129. 
his  duty  to  effect  a  settlement,  119,  163,  164. 
may  render  himself  liable  for  losses,  119,  120,  164. 
his  authority  to  receive  losses  from  underwriter,  119. 
assured  is  only  bound  where  broker  receives  a  specific  cash  payment 

for  a  specific  loss,  125—129. 
unless  assured  is  aware  of  usage  at  Lloyd's  as  to  losses  passed  in 
account,  125—129. 
broker  cannot  dispute  title  of  his  employer,  121,  1255. 
adjustment,  under  the  old  practice.     [See  AojuaTMENT  of  the  Polict.] 
settlement  of  claim,  under  modem  practice.     [See  Settlement  op  Claim.] 
Hen  of  broker  on  policy,  130. 
particular  lien,  130. 
general  Hen,  131. 

where  employed  by  the  assured  directly,  131. 
where  employed  by  an  intermediate  broker.,  132,  133. 
where  policy  only  left  for  safe  custody,  133. 

[The  references  are  to  the  Sections.] 
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BROKER  (POLICY  BROKER,  INSURANCE  BUOKER)— continued. 
lien  of  broker  on  policy—  continued. 

only  for  balance  of  insurance  account,  134. 

how  lien  may  be  lost,  and  reviye,  134. 

effect  on  lien  of  production  under  sub.  due.  tec,  134. 
what  is  actionable  negligence  in  an  insurance  broker, 

measure  of  skill  and  diligence  required,  150,  152. 

failure  to  communicate  time  of  ship's  sailing,  152. 

where  materiality  doubtful,  162. 

failure  to  procure  due  delivery  of  a  stamped  poKcy  with  all  ordinary 
clauses,  153. 

mistake  of  broker,  where  practice  or  law  unsettled,  154. 
where  instructions  ambiguous,  165. 

effect  of  illegal  instructions,  154. 

when  a  policy  in  common  form  suffices,  166. 

expert  evidence  of  sufficient  skill,  158 — 160. 

agent  not  liable  when  principal  is  not  damnified,  161. 

liability  and  defence  same  as  for  underwriter,  161. 

may  be  liable  for  costs,  in  addition,  162. 
'  entitled  to  fruits  of  abandonment,  162. 
duties  of  insurance  agent  intrusted  with  policy,  163. 

neglect  to  collect  and  pay  over  losses,  164. 

or  to  give  notice  of  abandonment,  165. 

no  implied  authority  to  cancel  policy,  54,  165. 
not  an  agent  whose  knowledge  is  imputed  to  principal,  580. 
concealment  of  broker,  by  or  through  whom  policy  effected,  avoids  policy, 
687,  588.     l^And  see  Concealment.] 

BULLION  AND  COIN, 

as  merchandise,  covered  by  policy  on  goods,  224. 
money  carried  about  the  person  not  so  covered,  224. 
liability  to  general  aver:;ge  contribution,  972. 

BUNKER  COAL, 

when  covered  by  policy  on  steamer,  220. 
unseaworthiness  through  insufficient  supply  of,  705 — 707. 

"  BURNT," 

meaning  of,  891. 

BUSINESS  OF  MARINE  INSURANCE, 
how  conducted,  101 — 134. 

BUYER.     [See  Vendee  and  Vendor.] 


CABLES, 

loss  of,  when  particular  average,  776. 
when  general  average,  931. 

CANCELLATION  CLAUSE,  788. 

CANCELLATION  OP  POLICY, 

broker  has  no  authority  as  to,  64,  165. 
Court  may  order,  526. 

CAPTAIN.     \_See  Mastee.] 

CAPTORS,  PRIZE  AGENTS,  &c., 

how  far  they  have  an  insurable  interest,  301 — 305. 
whether  their  interest  must  be  specified,  261. 
insurance  by,  may  be  adopted  by  Crown,  306. 

[7%e  references  are  to  the  SeetionsA 
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CAPTURE,  LOSS  BY, 

deviation  to  avoid,  is  justifiable,  432. 

what  capture  properly  is,  801,  829,  905. 

difEerenoe  between  capture  and  seizure,  905. 

suggested  distinction  between  loss  by  capture  and  by  condemnation,  801. 

danger  of  loss  by,  804—808,  830. 

what  is  lawful  capture,  829. 

effect  where  there  are  other  contributory  causes  of  loss,  819,  829. 

total  loss  by  capture  not  affected  by  subsequent  shipwreck,  820. 

capture  primd  facie  a  total  loss,  830. 

property  not  changed  by  capture  until  condemnation,  830. 

underwriter  liable  for  expenses  of  recovery,  830. 

risk  of  British  capture  cannot  be  insured  against  by  British  iinderwriters, 

831. 
unless  insurance  is  on  British  ship,  86. 
prizes  made  after  peace  concluded,  831. 

CARGrO.    \_See  Goods  ;  Inteebst,  Instjeablb  ;  Deck  Goods.] 
how  insured,  16. 

not  covered  by  policy  on  ship,  218. 
covered  by  general  policy  on  goods,  222 — 226. 

unless  bank  notes  or  bills,  224. 

or  deck  goods  not  carried  by  usage,  225. 

or  live  stock,  226. 
practice  to  specify,  224,  228. 
London  floating  conditions  on  sale  of,  181. 

national  character  of ,  90—98,657 — 660,755,771.  [S««  National  Chaeaotee.] 
covered  by  neutral  ilag  under  Declaration  of  Paris,  unless  contraband,  672, 
774. 

otherwise  under  former  prize  law,  772. 
neutral,  on  enemy's  ship,  free,  773,  774. 

duties  of  master  as  to,  right  to  sell,  transhipment,  &c.     \_See  Mastee.] 
burnt  as  fuel  may  be  general  average,  937. 

CARRIERS, 

their  insurable  interest  in  property  carried,'  257,  309. 

may  become  insurers,  7. 

must  do  so  by  stamped  policy,  7,  31. 

penalty  for  not  executing  stamped  policy,  33. 

insurances  by,  to  cover  fluctuating  interest,  367,  368. 

interest  of,  sufficiently  covered  by  general  policy  "  on  goods,"  262. 

CATTLE, 

not  insurable  as  goods,  222,  227. 
nor  their  provender,  227. 

CAUSA  PROXIMA  NGN  REMOTA  SPECTATUR, 
meaning  of,  783. 
the  maxim  sometimes  limits,  sometimes  enlarges,  the  underwriter's  liability, 

784. 
rigorous  application  of  the  rule  in  cases  where  assured  has  exercised  an 

option,  785. 
may  prevent  recovery  for  loss  of  lump  chartered  freight,  789. 
prevents  recovery  for  damages  paid  for  collision,  791 . 
as  to  stranding,  or,  capture  or  barratry  where  concurrent  causes,  818,  819, 

821,  859. 
there  may  be  more  than  one  causa  proxima,  822. 
rule  less  stringently  applied  to  cases  of  barratry,  858. 

CHAIN  CABLES, 

one-sixth  deducted  from  cost  of  repairing,  1029. 

[The  references  are  to  the  Sections.^ 
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CHANGE  OF  MASTER, 
effect  of,  on  policy,  194. 

CHANGE  OF  RISK, 

discharges  underwriter,  377,  424. 

by  deviation  or  delay.     [See  Deviation.] 

by  instruction  to  master  limiting  his  discretion  on  voyage,  389. 

CHANGE  OF  SHIP,    ' 

in  policy  on  ship,  discharges  underwriters,  190. 
in  policy  on  goods,  effect  of,  191,  213,  214. 

when  allowed,  192. 
in  floating  policies,  192. 
master's  power  to  tranship  cargo,  207. 
is  it  ever  his  duty  P  208— 2 12. 

CHANGE  OF  VOYAGE.     [See  Deviation  and  Chanoe  of  Risk.] 
limited  meaning  of,  in  Mar.  Ins.  Act,  370,  note  («)',  380. 
distinction  between  change  of  voyage  and  deviation,  370,  371,  380. 

intention  to  deviate,  380 — 382. 
whether  there  can  be  a,  while  terminus  ad  quern  unaltered,  380,  n.  (»). 
avoids  policy  from  moment  when  determined  on,  370,  380,  386. 
may  take  place  before  ship  sails,  385,  386. 
has  no  retrospective  effect,  386. 
under  a  policy  for  sea  and  land  transit,  387. 
clearing  out  for  a  different  port  is  not  evidence  of,  388. 
shortening  the  voyage  is  not,  388. 
meaning  of,  in  deviation  clause,  380,  n.  (z). 

CHARTERED  FREIGHT, 

insurable  as  freight,  229,  230,  233. 

insurable  interest  in,  234,  26>,  272—276. 

duration  of  risk  in  policy  on,  513 — 521. 

liability  of,  to  general  average  contribution,  987,  98.8. 

enhancement  in  value  of  ship  by  ulterior  chartered  freights,  987,  988. 

"chartered  or  as  if  chartered,"  789. 

CHARTERER, 

insurable  interest  of,  in  ship,  261. 

in  freight,  when  he  sub-lets  ship,  234,  262. 
in  the  freight  of  his  own  goods,  262. 
in  dead  freight,  262. 
in  advanced  freight,  232,  233,  263,  264. 
when  deemed  to  be  owner  in  relation  to  barratry,  851,  855 — 857. 

CHARTER-PARTY, 

different  kinds  of  charter-parties,  with  regard  to  the  dominion  they  confer 
on  the  charterer  over  the  ship,  854—857,  987. 

CLEARANCES, 

evidence  of  voyage  on  which  a  foundered  ship  sailed,  1281. 

CLEARANCES,  FALSE.     [5cc  Simulated  Papbes.] 

not  necessary  to  disclose  that  ship  carries,  if  practice  notorious,  610, 

CLOTHES, 

not  covered  by  general  policy  on  "  goods,"  224,  245. 
do  not  contribute  in  general  average,  972 

CLUB  POLICY, 

specimen  of,  on  ship.  Appendix  B. 

[7%e  references  are  to  the  SectionsA 
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CLUBS,  80 — 84.     [_See  Mutual  Insueanoe  Associations.] 

COAL, 

when  covered  by  policy  on  steamer,  220. 

unseaworthiness  of  steamer  for  want  of,  705 — 707. 

when  contraband,  76:i. 

extraordinary  consumption  of,  may  be  general  average,  936. 

CO-EXISTING    INSUKABLB    INTERESTS,     333,    334.      [See    Intbkest, 
Insueablb.J 

COIN.     [See  Bulhon.] 

COLLISION, 

what  is,  795,  826. 

a  peril  of  the  sea,  826. 

COLLISION  CLAUSES, 
introduction  of,  10,  792. 
Institute  Clause,  10,  795. 
Liverpool  Clause,  792. 

extent  of  underwriter's  liability  under,  793,  795. 
"  cross-Uabilities  "  clause,  794. 
sister-ship  clause,  795. 
only  afford  partial  protection,  796. 

COLLISION,  LOSS  BY, 

different  possible  cases  of  :  Lord  Stowell's  enumeration,  827. 
liability  of  the  underwriter  in  these  different  cases,  827a. 
underwriter  not  liable  for  damages  payable  by  defaulting  ship,  791. 

COMMENCEMENT  OF  RISK.     [See  Dukation  of  Risk  in  Voyaoe  Policies  ; 
Time  Policies.] 

COMMERCIAL  COURT,  1269. 

COMMISSIONS, 

are  insurable,  240. 

must  be  specified  in  policy,  241. 

insurable  interest  of  consignee  of  goods  in,  297. 

of  ship's  husband  and  stdp-broker  in,  240,  297. 
whether  insurable  as  "  disbursements,"  246. 
notice  of  abandonment  unnecessary,  1090. 

COMMISSIONS  DEL  CEEDERE, 
what  they  are,  105. 

broker  entitled  at  once  to  commission,  105. 
do  not  necessarily  entitle  the  broker  to  set  off  losses,  112 — 115. 

COMMIXTURE, 

underwriter  not  liable  for,  780. 

COMPANIES,  INSURANCE.     [See  Insueanoe  Companies.] 

COMPANY,   INCORPORATED.     [See  Insueanoe  Company  ;   Mutual  Insu- 
BANCE  Association.] 
shares  in,  not  insurable,  249,  307. 

shareholder's  iaterest  in  laying  telegraph  cable  insurable,  249,  307. 
property  of,  is  insurable  by  company,  307. 

but  not  by  shareholder,  249,  307. 
whether  shareholder  can  insure  against  depreciation  of  his  shares,  249,  307. 
national  character  of,  99. 
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COMPASS, 

non-adjustment  of,  may  be  unseaworthiness,  720. 

CONCEALING  SHIP'S  PAPERS, 

is  breacli  of  warranty  of  neutrality,  666. 

CONCEALMENT, 

1 .  General  principles, 

definition  of  concealment,  575. 

what  are  material  facts,  575,  589. 

principle  on  which  concealment  makes  policy  voidable,  622,  .575. 

concealment  by  underwriter  of  ship's  arrival,  575. 

it  makes  no  difference  that  loss  arises  from  a  cause  wholly  unconnected 

with  the  fact  concealed,  590. 
only  innocent  party  can  avoid  policy,  523. 
when  his  election  to  avoid  must  be  made,  523 — 525. 
concealment  after  contract  concluded  has  no  effect,  576. 
contract  deemed  to  be  concluded  when  slip  initialed,  522,  576. 
concealment  at  time  when  poUoy  altered  or  rectified,  576. 
re-insurer  must  disclose  facts  known  at  time  of  re-insurance,  576. 
cancelling  policy,  when  avoided  for  concealment,  526. 

2.  Concealment  by  or  from  an  agent, 

duty  of  principal  to  send  material  information  to  agent  insuring,  577. 

if  principal  unable  to  do  so  in  time,  policy  good,  577. 

where  information  does  not  reach  agent  through  his  own  fraud  or 

neglect,  577. 
when  knowledge  of  agent  is  imputed  to  principal,  578. 
must  be  agent  with  duty  to  keep  principal  informed,  579. 
master  of  ship,  general  agent,  factor  or  clerk  is  such  an  agent,  579, 

582. 
insurance  broker  not  such  an  agent,  580. 
reason  why  knowledge  of  agent  imputed  to  priaoipal,  581. 
rule  in  America  as  to  uon- disclosure  by  agent,  583. 

that  mEister's  agency  ceases  with  loss  of  ship,  583. 
English  decisions  that  non-disclosure  by  agent  of  average  loss  does  not 

affect  policy,  584,  685. 
when  agent  must  telegraph  information,  586. 
concealment  by  agent  who  effects  insurance  avoids  policy,  587. 
so  also  concealment  by  agent  through  whom  policy  effected,  688. 

3.  What  must  or  need  not  be  disclosed, 

definition  of  material  facts,  575,  589. 

intelligence  none  the  less  material  because  it  turns  out  to  be  untrue, 

690,  691,  602. 
materiality  a  question  for  jury,  591,  626,  1274. 
when  time  of  ship's  sailing  ought  to  be  communicated,  592. 
cases  in  which  facts  relating  to  time  of  ship's  saiUng  have  been  held 

material,  593. 
cases  in  which  held  not  material,  594. 

facts  tending  to  show  that  ship  a  missing  ship  material,  595. 
when  fact  that  the  assured  wishes  to  save  the  insurance  is  material 

696. 
national  character  of    thing  insured  and  other  facts  exposing  it  to 

capture  must  be  disclosed,  597,  598,  613. 
so  also  occasional  regulations  of  foreign  states,  if  known,  598. 
but  not  their  standing  regulations,  598. 
or  regulations  which  are  not  enforced,  597. 
fact  that  ship  in  time  of  war  has  sailed  without  convoy,  599. 
state  of  ship  on  voyage  and  dangers  to  which  she  is  exposed,  600. 
mformation  which  assured  does  not  believe  none  the  less  material  601 
but  not  loose  rumours  or  news  of  doubtful  application,  602.  ' 

[  The  references  are  to  the  Sections.] 
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COTifGEAlMENT—cmtinued. 

3.  What  must  or  need  not  be  disclosed — continued. 

■weather  subsequent  to  the  ship's  sailing,  when  material,  603. 

nature  of  the  cargo,  604,  613. 

excessive  valuation,  604. 

true  port  of  loading,  605. 

intention  to  depart  from  usage  as  to  navigation,  606. 

any  service  of  danger,  606. 

smuggling  adventure,  744. 

damage  to  ship,  606,  621. 

name  of  ship  under  floating  policy,  607. 

contract  which  aggravates  risk,  608. 

or  deprives  underwriter  of  rights  of  subrogation,  1238. 
cancellation  clause  in  charter,  608. 
matters  which  need  not  be  disclosed,  609—625. 
matters  within  knowledge  of  underv?riter,  609. 

unless  not  present  to  underwriter's  mind,  609. 

or  his  knowledge  not  so  complete  as  assured's,  609. 
matters  which  underwriter  presumed  to  know,  609. 
underwriter  presumed  to  know  trade  usages,  610. 

usual  clauses  in  contracts,  611. 

general  political  information,  698. 

general  ordinances  and  trade  laws,  698,  612. 

but  not  occasional  regulations,  598. 
how  far  underwriter  presumed  to  know  contents  of  Lloyd's  lists,  614. 
where  underwriter  relies  on  representation  and  does  not  consult  lists , 

616. 
where  assured  has  private  information,  616. 
when  general  intelligence  must  be  disclosed,  617. 
inference  from  rate  of  premium  as  to  underwriter's  knowledge,  617. 
nothing  need    be  disclosed  which   the  underwriter   impliedly  waives 
being  informed  of,  618. 

such  as  need  of  repairs,  618. 

that  a  ship  insured  "  at  and  from  "  is  not  yet  in  port,  618. 

unseaworthiness  or  other  circumstance  covered  by  warranty,  619. 
unless  underwriter  calls  for  information,  620. 
condition  of  perishable  goods,  621. 
bygone  casualties  to  ship,  621. 

apprehensions,  or  other  underwriter's  estimate  of  risk,  623. 
what  lessens  risk,  624. 

matters  of  inference  from  known  facts,  625. 
waiver  may  be  inferred  from  high  rate  of  premium,  622. 

4.  Proof  of  concealment, 

the  question  of  materiality  for  jury,  691,  626,  1274. 

whether  evidence  of  skilled  witnesses  admissible  as  to  materiality,  626. 

burden  and  mode  of  proof,  627. 

CONCURRENT  CAUSES  OF  LOSS,  818—822. 

CONCURRENT  REPAIRS, 

apportionment  of  expenses  where  two  interests  benefited,  1035 — 1040. 

CONDEMNATION, 

to  be  valid,  must  be  by  Prize  Court  of  the  captor,  675,  676,  830. 

sitting  in  his  territory  or  his  ally's,  676. 

whether  prize  may  be  in  neutral  port,  677. 

suggested  distinction  between  loss  by  condemnation  and  by  capture,  801. 

property  not  changed  by  capture  until  condemnation,  830. 

condemnation  and  sale  of  goods  is  an  absolute  total  loss,  1050. 

[The  references  are  to  the  Sections. j 
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COISTDITIONS, 

implied  in  policy,  30.  [5ce  Deviation  :  SEAwoETHiirass ;  Illeoautt;  Im- 
plied CoNDiTioii  THAT  Ship  shall  be  peopbely  Documented  ;  Conoeal- 
ment;  Repbesentation.] 

CONFISCATION, 

warranty  against,  103,  904. 

meaning  of,  904. 

followed  by  restitution,  1051. 

CONSEQUENCES, 
meaning  of,  790. 

CONSEQUENTIAL  LOSSES, 

are  reoOTerable  under  the  policy,  875. 

expense  of  necessary  repairs,  875. 

expense  of  reclaiming  captured  property,  876. 

but  the  underwriter  on  one  subject  not  chargeable  with  losses,  &c.  on 
account  of  another,  811. 

loss  sustained  by  having  to  pay  the  same  freight  on  goods  arriving  sea- 
damaged,  not  chargeable  against  imderwriter  on  goods,  811. 

nor  charge  for  pro  raid  freight,  811. 

as  to  increased  freight  in  cases  of  transhipment,  811. 

loss  by  forced  sale  of  goods  for  repairs  of  ship,  811. 

expenses  incurred  by  detention  of  the  goods,  811. 

loss  by  fall  of  market  during  delay  in  estimating  damage,  784,  811. 

loss  by  suspicion  of  damage,  811. 

CONSiaNEES, 

diflferent  kinds  of,  291. 

mere  naked  consignees  have  no  insurable  interest,  on  their  own  account,  291. 

nor  impKed  authority  to  insure,  138. 

but  may  insure  in  their  own  names  on  account  of  consignor,  170,  291. 

and  on  refusal  of  consignees  of  goods  to  accept  them  may  insure  on  account 

of  consignor,  170. 
insurable  interest  of  consignees  with  a  Hen,  292. 

as  owners  of  goods,  281 — 286,  1279.     [iS««  Vendee.] 

when  entrusted  to  sell,  293. 

or  in  advance  to  consignor,  293,  295. 

or  when  bills  have  been  accepted,  170,  293 — 296. 
insurable  interest  of,  in  their  commissions,  297. 
pledgees  of  consignees,  their  insurable  interest,  292. 
consignees  claiming  under  policy  effected  for  consignor,  295. 
general   agents   of  purchaser,   when  entitled  to   benefit  of  insurance  for 

purchaser,  296. 
bill  of  lading  as  evidence  of  consignees'  interest  in  goods,  1279. 
power  of  consignee  of  goods  to  abandon  to  underwriters,  1188. 

CONSIGNOR, 

authority  of,  to  insure  for  consignee,  137 — 139. 
insurable  interest  of,  in  goods,  281 — 286. 

when  he  has  not  parted  with  all  his  interest,  281 — 283. 

when  he  agrees  to  take  risk  during  transit,  284,  285. 

when  he  has  stopped  goods  »  transitu,  286. 
may  adopt  insurance  effected  for  his  benefit,  170. 

CONSOLIDATION  RULE,  1270. 

CONSTRUCTION  OF  REPRESENTATIONS,  564-570.     [fe  Repeebenta- 
tion.] 

[7%e  references  are  to  the  SecUons.l 
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CONSTRUCTION  OF  SEA  POLICIES, 

same  principles  as  those  applicable  to  other  mercantile  contracts,  55,  56,  637. 
though  parol  evidence,  especially  of  usage,  more  often  necessary  to  explain 

ambiguities,  55. 
provisions  of  Marine  Insurance  Act  as  to  usage,  65. 
how  far  trade  usage  may  control  policy,  56. 
usage  cannot  vary  express  terms  of  policy,  56. 

every  well-settled  usage  of  trade  is  primd  facie  part  of  every  policy,  57. 
usage  cannot  be  excluded  by  parol  agreement,  or  representation,  57. 
usage  governs  the  commencement  and  termination  of  the  risk,  59. 
usage  of  particular  trade  prevails  over  general  maritime  usage,  60. 
goods  carried  on  deck  by  usage  are  protected,  60. 
stopping  at  interjacent  port  justified  by  usage.  60. 
return  of  premium  on  entire  risk  by  usage,  60. 
liberty  "  to  touch  "  enlarged  by  usage,  61. 

the  usage  must  be  general  and  notorious  in  the  particular  branch  of  trade,  62. 
it  must  be  well  settled,  62. 
and  general,  if  not  uniform,  62. 

usage  may  be  binding,  though  trade  of  recent  origin,  63. 
usage  must  be  reasonable,  64. 
and  not  merely  local  or  particular,  64. 
unless  actually  known  to  the  party,  64. 
usages  of  Lloyd's  only  binding  on  parties  cognizant,  65. 
usage  of  Lloyd's  to  pay  no  loss,  if  ship  arrives,  on  live  stock  "warranted 

free  of  mortality,"  66. 
usage  of  Lloyd's  as  to  settling  losses  on  account  by  writing  them  off  against 

premiums,  66. 
binding,  if  assured  be  in  the  habit  of  doing  business  at  Lloyd's,  66. 
even   though    it    sanctions    a    mode    of    adjustment    contrary   to    sound 

principle,  66. 
where  words  ambiguous  or  obscure,  parol  evidence  is  admissible  to  explain,  67. 
technical  or  local  terms,  or  words  used  in  a  secondary  sense,  67. 
instances  of  this  in  the  common  memorandum  and  elsewhere,  68. 
ambiguities  in  geographical  terms,  69,  70. 

where  words  are  plain  and  unambiguous,  parol  evidence  inadmissible,  71. 
policy  may  not  be  contradicted,  72. 
written  have  greater  weight  than  printed  clauses,  73. 
effect  of  inapplicable  printed  words  left  in  by  mistake,  73. 
written  clauses  to  be  more  strictly  construed,  74. 
ambiguous  conditions  construed  against  the  party  inserting  them,  75. 
construction  of  policy  is  for  Court,  interpretation  of  particular  expressions 

for  jury,  1274. 

CONSTRUCTION  OF  WARRANTIES.     [See  Wabeaoties,  Expeess.] 

CONSTRUCTIVE  TOTAL  LOSS, 
generally, — 

what  it  is,  1091,  1183. 

covered  by  policy  against  total  loss  only,  1091. 

utility  of  the  doctrine,  1183. 

distinction  between,  and  absolute  total  loss,  1043,  1044. 

provisions  of  Mar.  Ins.  Act  as  to  notice  of  abandonment,  1091. 

why  notice  necessary,  1092. 

assured  may  always  elect  to  treat  loss  as  partial,  1092,  1184. 

conditions  of  recovering  as  for  a  total  loss,  1092. 

upon  what  intelligence  assured  may  give  notice  of  abandonment,  1093. 

notice  mav  be  given  on  mere  report,  1094. 

but,  if  made  on  false  intelligence,  a  nuBity,  1094. 

must  be  justified  by  facts  when  given,  1096. 

whether  by  facts  at  time  of  action  brought,  1096,  1097a. 

[The  references  are  to  the  Sections.] 
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CONSTRUCTIVE  TOTAL  LOSS— continued. 
generally, — continued. 

foreign  law  on  this  point,  1097. 

the  doctrine  varies  as  applied  to  different  subjects  of  insurance,  1098. 
onus  of  proof  as  to  facts  on  which  notice  is  founded,  1285. 
whether  notice  given  in  time  probahljr  question  for  jury,  1274. 

on  ship,—  . 

in  oases  of  capture,  arrest,  seizure,  desertion  at  sea,  &o., 
capture  gives  a  primd  facie  right  of  abandonment,  1099. 
but  restoration  before  action  determines  the  right,  1099. 
even  where  notice  warranted  when  given,  1100,  1101,  1102. 
unless  ship  when  restored  is  still  a  constructive  total  loss,  1 103,  1 105. 
quare  whether  since  the  Mar.  Ins.  Act  restoration  before  action 

defeats  claim,  1097a. 
loss  of  voyage  has  nothing  to  do  with  loss  of  ship,  1104. 
mere  restitution  of  hull  is  insufficient  to  defeat  notice,  1106,  1106. 
total  deprivation  necessary  to  justify  notice,  1107. 
arrest,  detention  or  embargo,  gives  right  to  abandon,  1108. 
unless  merely  temporary,  1108. 

assured  may  give  notice  at  once  in  this  country,  1109. 
effect  of  repurchase  of  ship  by  master,  1110. 
innavigability  gives  right  to  abandon,  1111. 

whether  abandonment  justifiable  is  for  jury,  1274. 

where  repair  impracticable  or  would  cost  more  than  repaired  value, 

1111,  1112. 
this  question  often  depended  on  whether  the  master  was  justified 

in  selling,  1113. 
where  sale  necessitated  by  want  of  men  or  materials  for  repairing, 

1114. 
where  sale  due  to  want  of  funds  or  credit,  1115,  1116. 
where  no  hope  of  extricating  ship,  or  where  repairs  would  cost  too 

much,  1117—1119. 
but  this  must  be  clear,  not  a  "  mere  measuring  cost,"  1120,  1121. 
enough  if  ship  can  be  repaired  so  as  to  keep  the  sea,  1121,  1127. 
question  will  not  necessarily  be  determined  by  subsequent  events, 

1122. 
it  makes  no  difference,  whether  sale  by  master  or  by  owner,  1122. 
facts  before  sale  must  amount  to  a  total  loss,  1123. 
damage  must  be  so  great,  that  cost  of  repairs  would  exceed  her 

repaired  value,  1123. 
whether  value  of  wreck  must  be  taken  into  account,  1124. 
pending  freight  not  taken  into  account,  1125. 
nor  liability  of  other  interests  to  contribute  in  general  average,  1126. 
ship's  share  of  salvage  expenses  or  contributions  in  general  average, 

if  repaired,  must  be  taken  into  account,  1125. 
underwriter  cannot  defeat  vested  right  of  assured  to  recover  for  a 

total  loss,  1126. 
how  to  calculate  cost  of  repairs,  1127,  1128. 
temporary  repairs  at  port  of  refuge  may  be  added  to  subsequent 

complete  repairs,  1129. 
or  expenses  of  releasing  ship  from  peril,  preparatory  to  repairing, 

thirds  not  to  be  deducted  in  estimating  cost  of  repairs,  1129. 
how  to  estimate  cost  of  repairing  a  decayed  ship,  1130 — 1132. 
the  repaired  value  of  the  vessel  is  the  real  value,  and  not  the  poUov 

value,  1133,  1134. 
but  the  valuation  in  the  policy  settles  the  amount  payable,  1133. 
Institute  Clauses  provide  otherwise,  1134. 
value  in  case  of  a  peculiar  ship,  1136. 

effect  of  sale  of  damaged  vessel  by  holders  of  bottomry  bond,  1136. 
doctrine  of  constructive  total  loss  does  not  apply  to  bottomry,  1137. 

[TAe  references  are  to  the  Sections.] 
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CONSTRUCTIVE  TOTAL  IjOSS— continued. 
on  goods,— 

in  eases  of  capture,  arrest,  seizure,  &o., 

by  detention,  restraint  of  princes,  &o.,  807,  1138. 

capture  is,  prima  facie,  a  constructiye  total  loss  on  goods,  1138. 

after  final  decree  of  restitution,  no  abandonment  can  be  made, 

1138. 
whether  it  can  be  made  where,  after  notice,  and  before  action 

brought,  captured  goods  are  restored,  1097a,  1139. 
mere  restoration  may  not,  per  se,  bo  enough,  1140. 
where  no  effective  restitution,  1141. 

in  cases  of  sea  damage, 

loss  of  voyage  may  effect  constructive  total  loss  of  goods,  1142, 

1143. 
where  the  goods  cannot  be  forwarded  and  are  sea-damaged,  1144. 
case  of  goods  either  not  sea-damaged  or  imperishable,  1146. 
goods  warranted  free  of  average,  1145. 
mere  loss  of  voyage  for  the  season  is  iasufficient,  1146. 
unless  goods  are  so  sea -damaged  as  to  be  in  danger  of  spoiling, 

1147,  1148. 
recovery  of  eea-damaged  cargo  may  defeat  abandonment,  1149. 
constructive  total  loss  where  commercially  impossible  to  forward 

goods,  1160. 
though  goods  undamaged,  1150. 
what  expenses  may  be  taken  into  account,  1151. 
costs  of  transhipment,  reconditioning,  increased  freight,  salvage, 

&o.,  1151',  1152. 
as  to  cost  of  transit  from  place  of  distress  to  port  of  destination, 

1163—1168. 
discussion  of  Famworth  v.  Hyde,  1153 — 1158. 
as  to  sale  of  partially  damaged  perishable  cargo,  which  might  have 

been  forwarded,  1169,  1160. 

on  freight, — 

its  peculiar  nature,  1161. 

is  notice  of  abandonment  ever  necessary  f  1161,  1162. 

total  loss  of  ship  or  cargo  is  usually  an  actual  total  loss  of  freight, 

1163.  J!       .     ,  ■  i! 

but  where  nevertheless  a  possibility  of  earning  some  freight,  notice  of 

abandonment  should  be  given,  1163. 
effect  of  loss  of  ship  or  cargo  upon  an  insurance  on  freight,  1164,  1168. 
where  freight  actually  earned,  though   not   receivable   by  assured, 

underwriters  not  liable,  L165,  1174,  1176. 
where  freight  earned,  mere  retardation  of  voyage  is  no  constructive 

total  loss,  1166.  .    .  ,  . 

and  the  freight  earned  need  not  be  the  particular  freight  contracted 

for,  1166. 
effect  of  receipt  of  pro  raid  freight,  879,  1166. 
immaterial  that  freight  earned  is  swallowed  up  by  bottomry  charges, 

1167,  1174.  ,  .  ^    .         ,     ,,  ,      ,, 

where  freight  could  be  earned  by  transhipment  of  goods,  there  should 

be  notice  of  abandonment,  though  ship  lost,  1168. 
so  where  cargo  lost,  if  ship  might  obtain  another  in  substitution,  1168. 
right  sale  of  ship  and  cargo  abroad  is  an  absolute  total  loss  on  freight, 

but  where  sale  unjustifiable,  not  even  a  constructive  total  loss,  1169, 

in  either  case  notice  of  abandonment  is  unavailing,  1169,  1171,  1172. 
unnecessary  where  ship  properly  sold  and  freight  cannot  possibly  be 
earned,  1171. 


[  The  references  are  to  the  Sections.] 
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CONSTRUOTIVR  TOTAL  J.OSS- cmiinued. 
on  freight — continued. 

constructive  total  loss  of  goods  may  involve  constructive  total  loss  of 

freight.  1172. 
mere  inability  to  send  on  the  entire  cargo  is  no  constructive  total  loss 

on  freight,  1173. 
abandonees  of  ship  have  a  right  to  all  pending  freight  ultimately 

earned,   1175—1177,  1206. 
and  to  be  remunerated  for  carrying  shipowner's  goods,  1176,  1177. 
but  not  pro  raid  freight,  or  freight  actually  earned  before  the  casualty, 

1177. 
nor  damages  in  respect  of  loss  of  freight  recovered  by  shipowners  from 

wrongdoers,  1178,  1232. 
nor  freight  ultimately  earned  by  substituted  ship,  1178. 
American  law  apportions  freight  earned  before  and  after  the  casualty, 

1179. 
law  in  France  as  to  effect  of  abandonment  of  ship  on  pending  freight, 

1180. 
deductions  to  be  made  from  freight  when  it  vests  as  salvage,  1181. 

l_See  also  Abandonment  ;  Notice  or  Abahdonmeis(t.] 

CONSULS, 

national  character  of,  engaging  during  time  of  war  in  trade,  93,  98. 

"CONTINGENCY  FREIGHT,"  232. 

CONTINGENT  INTEREST, 
insurable,  255a. 
what  is  ?  265a. 

CONTINUANCE  OF  RISK.     [&e  Dueation  of  Risk.] 

CONTINUATION  CLAUSE, 

legalised  in  time  policies  for  twelve  months,  31,  440. 

in  club  policies,  82. 

whether  incorporated  in  re-insurance  contract,  328. 

CONTINUING  OR  RENEWING  POLICY,  53,  82,  440. 

CONTRABAND  OF  WAR, 

carriage  of,  a  breach  of  warranty  of  neutrality,  p70. 

"  contraband"  only  applies  to  goods,  not  to  persons,  670. 

term  implies  state  of  war,  766. 

carriage  of,  and  insurances  on,  legal  in  Courts  of  neutral,  760,  766. 

but  underwriter  must  be  told  nature  of  goods,  698,  613,  760,  765. 

trade  in,  and  insurances  thereon,  Ulegal  in  belligerent  state,  760,  765. 

what  articles  are  contraband,  76 1 — 764. 

whether  goods  on  voyage  to  neutral  port  can  be  seized  as,  764. 

contraband  goods  and  other  property  of  same  owner  liable  to  condemnation 

763. 
not  so  ship,  in  absence  of  misconduct,  763. 

CONTRIBUTION, 

claim  for,  where  two  interests  benefited  by  the  same  expenditure,  1035— 

[And  see  Gbnbeaii  Ateeaoe  ;  Subeooation.] 

CONVOY, 

warranty  to  sail  with,  433,  654. 

becomes  inoperative  when  peace  supervenes,  636. 
deviation  to  seek,  justifiable,  433. 
breach  of  Convoy  Acts,  748. 
expenses  of  delay  whUst  waiting  for,  not  general  average,  961. 

IThe  references  are  to  the  Sections.] 
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COPPER  SHEATHING, 

when  underwriters  responsible  for  damage  to,  777. 
practice  as  to  adjusting  average  loss  on,  1029. 

CORPORATION,     [fe  Insurance  Companies.] 

CORRECTION 

of  declarations,  41,  187.     [See  Floatino  Policy.] 
of  policy.     [&«  Alteeation  of  Pouoy.] 

COURTS  OF  PRIZE.     [See  Foeeion  Jiid9Ments  on  Questions  of  Pbize.] 

COVER,  OPEN.     [&«  Open  CovEB.] 

COVERINO  NOTE,  34. 

whether  it  can  be  stamped,  37. 

CRAFT, 

clause  to  cover  "risk  of  craft,"  447,  n.  («). 

goods  landed  in,  when  covered  by  common  policy,  457 — 459. 

no  warranty  of  seaworthiness  as  "to,  689. 

CREW, 

effects  of,  insurable,  244,  245. 
but  not  as  "  goods,"  222. 
wages  of,  insurable,  244,  308. 
seaworthiness  as  to,  686,  699,  701,  722,  723. 
stages  requiring  different  crews,  699,  701. 
wages  and  provisions  at  port  of  refuge.     [&«  Geneeal  Aveeaqe.] 

CROSS-LIABILITIES  CLAUSE,  794. 

CROWN, 

insurable  interest  of,  in  prizes,  306. 

CRUISING, 

carrying  letters  of  marque,  not  a  deviation,  418. 
cruising  is  a  deviation  for  a  trader,  419. 

secus,  chasing  an  enemy  in  self-defence,  420,  421. 
construction  of  clauses  giving  liberty  to  cruise  or  carry  letters  of  marque, 

422,  423. 
cruising  contrary  to  intent  of  owners  is  barratry,  843. 

CUMULATIVE  CLAIMS, 

under  the  memorandum.     [5««  Memoeandum.] 

for  particular  average  as  well  as  total  loss,  1032 — 1032b. 

CURRENCY, 

how  to  ascertain  value  of  goods  invoiced  in  foreign  currency,  366. 

CUSTOM.     [See  Usaqe.J 


DANGEROUS  GOODS, 

as  to  contribution  for,  in  general  average,  918. 
underwriter  not  liable  for  loss  by  inherent  vice,  778. 

DATE  OF  LOSS, 

proof  of,  in  case  of  missing  ship,  442. 

[The  references  are  to  the  Sections.] 
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DEAD  FREIGHT, 

when  insurable  by  charterer,  262. 

DECAY.     [See  Vice  ;  "Weab  and  Teae.J 

DECK  aOODS, 

not  o.overed  by  a  policy  "  on  goods,"  222,  22.'),  801. 

unless  there  be  an  usage  to  carry  thetn  on  deck,  225. 
or,  perhaps,  iu  inland  voyages,  225. 
should  be  specified,  225. 

jettison  of,  gives  no  claim  to  general  average,  unless  so  carried  by  usage  or 
by  agreement,  920 — 922. 
but  they  contribute  nevertheless,  973. 

DECLARATION    OP    GOODS    ON   BOARD    SHIP    OR    SHIPS.      [See 
Floatinq  Policies.] 

DECLARATION  OF  PARIS, 
text  of,  672. 

how  it  affects  right  of  search  for  enemy's  goods,  672. 
only  binds  parties  thereto  and  states  adhering  thereto,  774. 
does  not  legalize  insurances  on  enemy's  goods  on  board  neutral  ships,  774. 

DECOY  DUCK, 

meaning  of  term,  574. 

DEFEASIBLE  INTEREST, 
insurable,  255a. 
examples  of,  255a. 
no  return  of  premium  in  respect  of,  1258. 

DELAY.     \_See  Deviation  and  Chanoe  of  Risk.] 

not  included  in  deviation  by  Marine  Insurance  Act,  376,  n.  (i). 
before  commencement  of  risk,  which  varies  risk,  prevents  policy  attaching, 
479. 
unless  sanctioned  by  usage,  482. 

or,  perhaps,  unless  underwriter  has  notice  thereof,  483. 
unexcusedor  unreasonable,  iu  prosecution  of  voyage,  is  deviation,  412,  414, 

482. 
whether  incurred  at  the  outset,  in  the  course,  or  at  close  of  voyage,  413, 

414. 
aliter,  if  necessary  for  the  purposes  of  the  voyage,  or  sanctioned  by  usage, 

415—417,  481. 
reason  why  delay  discharges  underwriter,  412,  424. 
it  delay  amounts  to  barratry,  underwriters  liable,  847. 
ship  obliged  to  quit  usual  course  of  the  voyage  must  pursue  new  voyage 

without  delay,  431. 
ship,  under  permission  to  delay  for  specified  time,  cannot  delay  longer,  414. 
delay  a  quention  for  jury,  1274. 
delay  for  unlawful  purposes,  iu  fraud  of  owners,  is  barratry,  847. 

DELAY,  LOSS  BY, 

insurer  on  ship  or  goods  not  liable  for,  775,  778,  781,  824. 

loss  by  fall  of  market  during  delay,  784. 

wages  and  provisions  of  crew  during  delay  for  repairs,  or  embargo,  784, 

835. 
where  loss  of  freight  due  to  delay,  787. 
indefinite  detention  may  amount  to  constructive  total  loss,  807. 

2):EL  GREDERE.     \_See  Commission  del  Cbbdbeb.] 

\_The  references  are  to  the  8ections.'\ 
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DELIVERY  OP  POLICY,  27. 

DEPART,  TO, 

construction  of  warranty,  643,  652,  653! 

DESCRIPTION  OF  THE.  ASSURED, 

policies  in  blank  prohibited,  11,  169—171. 

name  of  assured  or  of  agent  must  be  inserted  in  policy,  11,  170. 

DESIGNATION  OF  THE  RISK, 
in  Toyage  policies,  369. 
in  time  policies,  436,  437. 
in  mixed  policies,  443. 

DESIGNATION  OP  SUBJECT-MATTER  IN  THE  POLICY, 
reasonable  certainty  necessary,  251. 

but  nature  and  extent  of  interest  need  not  be  specified,  251. 
need  peculiar  risks  now  be  specifically  insured  ?  262a. 
policy  to  apply  to  interest  intended  to  be  covered,  251. 
meaning  of  this  proposition,  252b. 
extent  of  such  interest  is  for  jury,  1274. 

DESPATCHES,  HOSTILE, 

carrying,  is  breach  of  neutrality,  669. 
not  so  ambassador's  despatches,  669. 

DESTROYING  SHIP'S  PAPERS, 

whether  breach  of  warranty  of  neutrality,  666. 

DETENTION.     [See  Aeeest  op  Peiitoes  ;  Embabqo.] 

British  underwriter  liable  for  detention  by  British  gOTernment,  803. 
whether  so  liable  where  the  assured  is  a  foreigner  and  the  detention  by  the 

foreign  government,  803. 
detention  of  goods  may  be  a  constructive  total  loss,  807. 

DEVIATION  AND  CHANGE  OP  RISK, 
1 .  Deviation  generally, 

deviation  rests  on  description  of  voyage  in  the  policy,  369,  376. 
implied  condition  that  there  shall  be  no,  370,  376. 
doctrine  of,  only  affects  voyage  policy,  376,  u.  («). 
deviation  defined,  376. 
includes  delay,  376. 
why?  412. 

but  delay  separately  dealt  with  in  Mar.  Ins.  Act,  376,  n.  (i). 
deviation  clause,  376,  380,  n.  (a),  387. 
not  necessary  that  risk  should  be  increased  by,  377. 
enough  that  it  is  varied,  377. 
loss  need  not  be  connected  with,  377. 
does  not  avoid  the  policy  ali  initio,  378. 
intention  to  deviate  will  not  discharge  the  underwriter,  378. 
nor  involuntary  deviation,  378,  425. 
nor  where  deviation  is  barratrous,  847. 
notice  of  intention  to  deviate  is  of  no  effect,  379. 
prior  deviation  not  waived  impliedly  by  notice,  379. 
Amould's  general  rule  as  to  change  of  risk,  424. 
province  of  Court  and  jury  in  questions  of,  1274. 
2.  Change  or  abandonment  of  voyage  and  intention  to  deviate, 

distinction  between  deviation  and  change  of  voyage,  370,  371,  380. 
definition  and  effect  of  change  of  voyage,  380. 
definition  of  intention  to  deviate,  380. 

\_The  references  are  to  the  Sections,] 
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DEVIATION  AND  CHANGE  OP  'RlSK—cmtmued. 

2.  Change  or  abandonment  of  voyage  and  intention  to  deviate — continued. 

oases  illustrating  difference  between  change  of  voyage  and  intention  to 

deviate,  381,  382. 
a  forced  intermediate  voyage  does  not  discharge  the  underwriter,  383. 
seeus,  a  voluntary  intermediate  voyage  not  allowed  by  the  usage  of 

trade,  384. 
change  of  voyage  before  ship  leaves  port,  385. 
difference  between  English  and  American  authorities  as  to  the  time 

Irom  which  change  of  voyage  takes  effect,  386. 
abandonment  not  retrospective  in  effect.  386. 

what  amounts  to  change  of  voyage  where  both  sea  and  land  transit,  387. 
merely  clearing  out  for  a  foreign  port  not  a  change  of  voyage,  388. 
nor  shortening  the  voyage,  388. 
case  of  Middlewood  v.  Blakes,  389. 

3.  Cases  of  deviation  generally, 

in  the  absence  of  any  usage  or  express  leave,  ship  must  sail  direct,  390. 

effect  of  usage,  391. 

where  policy  inconsistent  with  usage,  392. 

"ports  of  discharge  "  must  be  taken  in  geographical  order,  393. 

unless  usage  has  established  a  different  order,  394. 

ports  named  in  policy  must  be  taken  in  specified  order,  394. 

ship  need  not  visit  all  ports  named,  394. 

when  to  revisit  is  a  deviation,  396. 

what  permissible  under  policy  from  "named  port  and  ' '  other  port  or 

ports,"  396. 
meaning  of  "port,"  397. 

4.  Cases  of  deviation  depending   on  clauses   giving  liberty  to  touch  and 

stay,  &c., 
classification  of  the  cases,  398. 

clauses  to  be  construed  according  to  purpose  of  adventure,  399,  400,  411. 
what  ports  may  be  visited,  400—404. 
usually  only  ports  in  direct  course,  401. 
but  purposes  of  voyage  may  require  wider  construction,  402. 
cases  in  illustratiou ,  403,  404. 

purpose  of  visit  must  always  be  within  scope  of  voyage,  405,  406,  410. 
trading,  if  without  delay,  no  deviation  under  these  clauses,  407,  408. 
secus,  if  there  be  delay,  409. 
summary  of  rules  as  to  construction  of  clauses,  4U. 

5.  Change  of  risk  by  delay, 

unreasonable  or  unexcused  delay  in  prosecuting  the  voyage  discharges 

the  underwriter,  412. 
unless  barratrous,  847. 
delay  in  commencing  the  voyage,  413. 
delay  in  the  course  of  the  voyage,  414. 
delay  at  termination  of  voyage,  414. 

necessary  delay  for  purposes  of  voyage  justifiable,  415 — 417. 
whether  delay  unreasonable  is  for  jury,  1274.     \^And  see  Delay.] 

6.  Change  of  risk  by  cruising,  carrying  letters  of  marque,  &o., 

carrying  letters  of  marque  on  a  trader  not  a  change  of  risk,  418. 
cruising  by  a  merchant  ship  is  deviation,  419. 
secus,  chasing  an  enemy  in  seU-defence,  420,  421. 
construotiou  of   clauses   giving   leave   to  cruise  to  carry  letters  of 
marque,  &o.,  422,  423. 

7.  Excuses  for  deviation  or  delay, 

where  specially  authorised  by  the  policy,  424a. 

where  involuntary,  425,  435. 

but  not  excused  where  due  to  ignorance  of  captain,  425. 

where  necessary  for  safety  of  property  at  risk,  425. 

is  deviation  for  safety  of  cargo  excused  in  policy  on  ship  f  428. 

what  amounts  to  unavoidable  necessity,  427. 

[7%e  references  are  to  the  Sections  A 
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DEVIATION  AND  CHANGE  OF  UISK-eontmued. 

Causes,  short  of  actual  constraint,  which  excuse  deviation,  429-438 
making  a  port  to  refit,  429. 
to  recruit  disabled  crew  or  procure  fresh  hands,  stores  or  medical  aid,' 

stress  of  weather,  431. 
endeavour  to  avoid  capture,  432. 
endeavour  to  join  convoy,  433. 
succouring  the  distressed,  434. 

deviation  merely  to  save  property  not  justifiable,  434. 
whether  deviation  due  to  a  peril  not  insured  against  discharges  under- ' 

writer,  435. 
ship  must  resume  course  as  soon  as  possible,  431. 

DEVIATION  CLAUSE,  376,  380  n.  {z),  387. 

DILIGENCE, 

reasonable,  is  question  of  fact,  1274  n.  (o). 

DIMINISHING  CLAUSE,  276. 

DISBURSEMENTS, 

as  subject  of  insurance,  246,  247. 

meaning  of  "  total  loss  "  in  policy  on,  247  n.  (i). 

DISCLOSURE.     [See  Conoeai,ment.] 

DISGUISING  BELLIGERENT  GOODS 
was  breach  of  warranty  of  neutrality,  666. 
effect  of  Declaration  of  Paris,  672. 

DISTRESS,  PORT  OF.     {See  Geneeal  Avjseaqe.] 

DOCK  DUES, 

apportionment  of,  when  concurrent  repairs  effected  for  different  interests, 
1035—1040. 

DOCUMENTS.      [<Se«  iMPLtEii  Condition  tha.t  Ship  shall  be  peopeelt  Doon- 
MENTJiD  ;  and  for  Ship's  Papers,  see  under  Peaotioe.] 
required  on  neutral  ship,  661—663. 

DOMICIL.     ISee  AuEN  Enemy.] 

for  commercial  purposes,  the  chief  test  of  national  character,  90. 

residence,  with  the  intention  of  abiding,  its  main  element,  90. 

presumed  from  fact  of  residence,  90. 

residence  for  a  short  period,  or  for  a  special  purpose,  90,  91. 

constrained  or  involuntary  residence,  90,  91,  93. 

residence  after  accomplishment  of  special  purpose,  91. 

animus  manendi,  proof  of,  92,  93. 

domicU  of  origin  reverts  on  leaving  foreign  country,  92. 

trading  in  a  country,  proof  of  commercial,  93. 

residence  and  trading  in  time  of  war,  93,  94,  95. 

belligerents  tradiag  in  neutral  country,  93,  95. 

neutrals  trading  in  belligerent  country,  93,  94. 

British  subject  trading  in  hostile  country,  95. 

enemy  migrating ^ff^mw^e  beilo,  95. 

neutral  giving  up  his  establishment  in  the  enemy's  country,  95. 

residence  in  place  occupied  by  enemy's  forces,  96. 

commercial  domioil  of  corporation,  99. 

[The  references  are  to  the  Sections.^ 
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DOUBLE  INSURANCE, 
•what  it  is,  330. 

how  it  differs  from  re-insurance,  330. 
why  resorted  to,  330. 

rule  of  contribution  in  oases  of  double  or  over-insurance,  330,  331. 
rule  in  France  and  the  United  States,  331. 
rule  as  to  rateable  return  of  premium,  332. 
insurances  of  different  interests  in  the  same  subject  by  different  persons, 

333,  1237. 
each  recovers  to  full  extent  of  his  interest,  333,  1238. 
subrogation  or  contribution  applies,  333,  334,  1237 — 1239. 
old  procedure  giving  defendant  discovery  of  double  or  over-insurance,  335. 
effect  of  over-insurance  by  two  valued  policies,  where  the  value  in  the  two 

policies  is  different,  349 — 354. 
distribution  of  salvage  amongst  underwriters,  1215. 
return  of  premiums  in  case  of,  1259,  1260. 

DRAWBACK 

not  to  be  deducted  in  estimating  insurable  value  of  goods,  366. 

DRT  DOCK  DUES.     [See  DooK  Dubs.] 

DUNNAGE  MATS, 

included  in  "  furniture  "  in  policy  on  ship,  219. 

DURATION  OF  RISK  IN  TIME  POLICIES,  437-441.     [See  Time  Poliot.] 

DURATION  OF  RISK  IN  VOYAGE  POLICIES, 
I.  On  goods, 

A.  Commencement  of  risk  on  goods, 

clause  in  English  policy  describing,  18,  446,  447. 

under  this  clause  goods  not  covered  in  lighters  and  boats,  447,  448. 

foreign  law  as  to  this  different,  447,  n.  ((^. 

may  be  regulated  by  special  clauses,  447. 

clause  covering  goods  in  lighters  and  other  craft,  447,  n.  (e). 

"  warehouse  to  warehouse  "  clause,  447,  n.  («). 

construction  of  words  "  from  the  loading  thereof  on  board  the  said 

ship  at,"  448. 
policy  with  these  words  only  attaches  on  goods  loaded  at  the  port 

named,  448,  449. 
this  strict  rule  relaxed  when  possible,  450. 
as  where  policy  is  in  continuation  of  other  policies,  450. 
or  contains  the  words  "  wheresoever  loaded,"  450. 
or  there  is  a  constructive  re-loading,  451 . 

or  the  policy  contains  a  liberty  to  touch  and  stay,  &o.,  452,  463. 
a  named  port  for  loading  goods  means  the  harbour  town,  464. 
unless  mercantile  usage  gives  name  a  wider  meaning,  464. 
what  goods  covered  by  policy  "  at  and  from  "  a  foreign  port,  456. 
what  goods  covered  by  policy  "  at  and  from  "  an  island,  456. 
what  goods  covered  by  barter  policy,  455. 
proof  of  loading,  1279,  1282. 

B.  Continuance  and  end  of  risk  on  goods, 

under  common  policy,  456. 

meaning  of  "  tiU  safely  landed,"  456,  460,  464. 

goods  protected  in  lighters,  where  the  usual  mode  of  landing,  457. 

whether  protected  when  lighters  a  reasonable,  but  not  usual,  mode 

of  landing,  457,  n.  (p). 
whether  protected  in  owner's  lighters,  468. 
not  protected  when  in  lighters  foiktranshipment,  459. 
"risk  of  craft"  and  "  warehouse  to  warehouse  "  clauses,  447.  n  (c) 

469.  '    •  w. 

[Y%e  references  are  to  the  Sections.] 
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DURATION  OF  RISK  IN  VOYAGE  FQ-LlCmS-continued. 

I.  On  goods — continued. 

B.  Continuance  and  end  of  risk  on  gooia~cmt.inued. 
what  ia  such  a  landing  as  ends  the  risk,  460. 
landing  for  special  purpose  sometimes  only  suspends  risk,  460. 
goods  on  laud  may  be  protected  by  usage  or  agreement,  460,  470. 
damage  to  goods  in  unloading  is  at  risk  of  underwriters,  461. 
no  fixed  time  for  discharging  goods,  462. 
what  is  a  reasonable  time  for  discharging,  463. 
in  barter  trade,  463. 
in  Newfoundland  trade,  463. 
generally  risk  continues  till  goods  landed  at  the  ultimate  port  of 

discharge,  464. 
but  may  end  where  great  bulk  of  outward  cargo  is  landed,  465. 
duration   of  risk  when  insured   "  uutU  arrived   at   last  place  of 

discharge  in  the  outward  voyage,"  466. 
when  insured  "  to  a  market,"  466. 
when  insured  to  "  final  port  of  destination,"  467. 
effect  of  transhipment  on  risk,  468. 
pre-determination  of  risk  by  sale  of  goods,  469. 
prolongation  of  risk  by  express  contract,  447,  n.  (c),  470. 
policy  on  pumps  for  salvage  adventure,  471. 

II.  On  ship, 

A.  Commencement  of  risk, 

in  foreign  law,  472. 

under  English  policies,  18,  472. 

how  proved,  1281. 

"from"  a  port,  473. 

"  at  and  from  "  a  port,  474. 

when  the  ship  is  lying  there,  475. 
when  the  ship  has  already  sailed,  476. 
when  the  ship  has  not  yet  arrived,  478.  . 
ship  must  be  at  port  in  good  safety,  475,  478. 
what  is  good  safety?  478. 
the  words  "  at  and  from"  should  be  construed  with  reference  to 

circumstances,  477. 
they  do  not  imply  that  ship  already  at  the  place,  479. 
they  imply  that  the  adventure  shall  commence  within  a  reasonable 

time,  479,  480,  482. 
does  a  delay  varying  the  risk,  if  involuntary,  prevent  the  policy 

from  attaching  ?  480. 
what  delay  at  terinintts  a  quo  is  excusable,  481. 
what  delay  is  not,  482. 
effect  of  usage  on  attachment  of  risk,  482. 
risk  ceases  when  voyage  abandoned,  482. 
notice  to  underwriter  as  to  delay  will  negative  implied  condition, 

483. 
construction  of  clause  "preparing  for  her  homeward  voyage,"  484. 
meaning  of  named  port,  454,  485. 
meaning  of  "port  or  porta,"  "port  of  loading,"  485. 
commencement  of  risk  "  at  and  from  "  an  island,  486. 

B.  Continuance  and  end  of  the  risk  on  ship, 

clause  in  common  policy,  487. 

foreign  law,  487. 

what  ia  "mooring  in  good  safety,"  488. 

physical  safety,  489. 

poiitioal  safety,  490. 

liberty  to  unload  and  discharge,  491. 
ship  must  have  arrived  at  true  port  of  discharge,  492. 
duration  of  risk  without  ordinary  clause,  493. 

[The  refereuQes  are  to  the  Sections. J 
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DURATION  OF  RISK  IN  VOYAGE  FOIjlCmS— continued. 

II.  On  ship — continued. 

B.  Continuance  and  end  of  the  risk  on  ship- — continued. 
end  of  risk  when  no  cargo  to  discharge,  494. 
express  prolongation  of  risk  beyond  24  hours,  495. 
end  of  risk  when  ship  insured  to  an  island,  496,  498 . 
to  an  island  and  a  market,  496. 
unloading  small  part  of  cargo  at  intermediate  port  does  not  end 

the  risk,  497. 
result  of  cases  as  to  policy  to  port  of  discharge  or  district,  498. 
French  law  as  to  end  of  risk  in  West  India  trade,  499. 
continuance  of  risk  on  ship  "to  her  port  of  discharge,"  500. 
to  her  "  port  or  ports  of  discharge,"  500. 
"to  her  last  or  final  port  of  discharge,  601. 
to  her  "last  port  of  discharge  "  when  it  is  illegal  to  enter  original 

port  of  destination,  502. 
to  "final  port,"  503. 

"  to  any  port  or  ports,  however  employed,"  603. 
effect  of    abandonment  of    intention   of    proceeding  to   original 

destination,  504. 
effect  of  lying  by  for  a  time,  504. 
prolongation  of  risk  by  usage,  505. 
substitution  of  different  terminus  by  agreement,  606. 
usage  to  protect  ship's  furniture  on  shore,  607. 
end  of  risk  in  "port"  or  "harbour"  policies,  508. 
continuance  of  risk  in  fire  policy,  509. 

III.  On  freight, 

distinction  between  inception  of  insurable  interest  and  of   freight, 

266,  510. 
commencement  of  risk  on  freight  proper,  611. 
commencement  of  risk  on  freight  of  shipowner's  goods,  512. 
commencement  of  risk  on  chartered  freight,  513. 
general  rule  as  to  commencement  of  risk  on  freight,  514. 
freight  of  voyage  to  terminus  a  quo  not  covered,  616. 
attachment  of  risk  made  conditional  on  a  certain  event,  616. 

where  the  condition  is  inapplicable,  5 1 6. 
voyage  performed  must  be  that  described,  617. 
insurance  for  part  of  a  voyage,  618. 

when  risk  attaches  on  freight  of  goods  from  intermediate  port,  519. 
end  of  risk  on  freight,  520'. 
duration  of  risk  in  time  policy,  521. 

DUTCH  COMMISSIONERS, 
insurance  of  prizes  by,  304. 


EJUSBEM  GENERIS, 

losses  covered  by  the  general  words,  828,  860. 

ELECTION  TO  AVOID  POLICY,     ■ 

for  concealment  or  misrepresentation,  when  to  be  made,  623 — 626. 

ELECTION  TO  CANCEL,  ABANDON,  &c., 
loss  by,  is  not  a  peril  insured  against,  786. 

EMBARGO, 

what  an  embargo  is,  833. 

loss  of  voyage  by,  804 — 806. 

detention  of  goods  may  amount  to  constructive  total  loss,  807. 

[  The  references  are  to  the  Sections.  ] 
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EMBAEGO— coMiiMwerf. 

prohibition  agaiBst  landing  goods  may  amount  to  restraint  of  princes,  807. 
may  he  by  home  or  by  foreign  government  on  British  or  foreign  property, 

833,  834. 
wages  and  provisions  during  detention  by  embargo  not  particular  charges, 
835,  876. 
nor  general  average,  961. 

EMIGRANT'S  EQUIPMENT, 

covered  by  policy  "  on  goods,"  224,  n.  (A). 

END  O'F  RISK.     [&«  Dtibation  op  Risk  m  Votaoe  Policies  ;  Thie  Policies.  J 

ENEMY.     \_See  Alien  Enemy.] 

ENEMY  GOODS, 

former  rule  as  to  right  of  capture,  667,  772. 
effect  of  Declaration  of  Paris,  672,  774. 

ENEMY'S  PROPERTY,  INSURANCES  OE.     [See  Alien  Enemy.] 
illegal  at  common  law,  85,  86. 

unless  there  be  a  Uceuse  to  trade,  88. 

ENGINES, 

abnormal  use  of,  may  be  general  average,  932. 
[And  see  Maohineky.] 

"ENUMERATED  ARTICLES,"  892. 

EVIDENCE, 

province  of  jury  in  trials  on  policies.     [See  JuitY,  Peovinoe  op.] 
admissibility  of  parol  evidence  to  explain  policies.      [See  Constetjotion  of 

Sea  Policies.] 
proof  of  agency  in  effecting  the  policy,  1275. 
of  ratification,  1275. 
of  subscription  of  the  policy,  1276. 

when  can  copy  of  policy  be  put  in,  1277. 
of  compliance  "with  warranties,  1277. 
of  interest  in  ship,  1278. 

acts  of  ownership,  1278. 
agent  cannot  deny  his  principal,  1278. 
of  interest  in  freight,  262 — 279.     [And  see  Inteeebt,  Insueable.] 
of  interest  in  goods,  1279. 

effect  of  bill  of  lading,  1279. 
of  interest  in  bottomry,  1279. 
of  amount  of  interest,  1280. 
of  inception  of  risk  on  ship,  1281. 

on  goods  and  freight,  1282. 
of  loss,  814,  1283. 
of  unseaworthiness,  714,  725,  726. 
of  misrepresentation,  1285. 
of  illegaUty,  1285. 
of  constructive  total  loss,  1274,  1285. 

EXCEPTED  LOSSES.     [See  Memoeandum,  and  Wakeanty  to  be  Feee  oe 
Capttjee,  &c.] 

EXECUTION  OF  POLICY.    [See  Subsceiption  op  Policy.] 

EXPECTATION, 

when  it  gives  an  insurable  interest,  266,  267. 
mere,  uninsurable,  267,  287,  288,  297,  302—306. 

[The  references  are  to  the  Sections.] 
A. VOL.  II.  ^  ^ 
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EXPERT  EVIDENCE, 

whether  admisaible  as  to  materiality  of  concealment  or  misrepresentation, 
557,  626. 

EXPLOSION, 

loss  by,  828,  861. 

EXPRESS  WARRANTIES.     {See  Waeeanties,  Expekss.] 


F.C.S.  (Free  of  Capture  and  Seizure).     [See  Waekantibs,  Exceptive.] 
P.G-.A.  (Foreign  General  Average).     ISee  Foeeion  ADjusTMEira  Clause.] 
F.P.A.  (Free  of  Particular  Average).     [See  Mbmoeakdum.] 

FACTOR, 

insurable  interest  of,  291 — 297. 

FACTORIES  IN  THE  EAST, 

Europeans  belonging  to,  retain  their  European  national  character,  100. 

FIGHTING, 

damage  done  to  ship  by,  whether  general  average,  935. 

FIRE, 

damage  in  order  to  quench,  when  general  average,  936. 
fear  of  fire,  828. 

FIRE  POLICY, 

on  ship,  duration  of  risk  in,  509. 

FIRST  VOYAGE, 

what  is,  1026,  1027. 

FISHING  STORES, 

of  whalers  not  covered  by  poUcy  on  ship,  219. 

nor  on  goods,  226. 
whether  insurable  as  outfit,  219. 

FISHING  VOYAGES, 

reasonable  time,  in  Newfoundland  trade,  for  discharge  of  outward  cargo, 

463. 
produce  of,  in  whaling  ships,  covered  by  policy  on  goods,  226. 

FITTINGS, 

permanent,'  covered  by  poUoy  on  ship,  219. 

FLAG, 

evidence  of  national  character,  661. 

neutral,  did  not  protect  enemy's  goods,  667,  772. 

aliter,  since  the  Declaration  of  Paris,  except  as  to  contraband,  672,  774. 

enemy's,  does  not  compromise  neutral  goods,  667,  672,  772. 

FLOATING  POLICIES, 

what  they  are,  9,  185,  186. 

cannot  Le  applied  to  interests  which  it  was  not  intended  to  cover,  186. 

usage  as  to  declarations,  188. 

name  of  vessel  should  be  subsequently  declared,  187. 

mistake  in  declaration  may  be  corrected,  41,  187. 

[7%e  references  are  to  the  Sections.] 
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FLOATING  FOhlCXES-contimwd. 

declaration  need  not  be  before  loss,  188. 

assured  bound  to  declare,  188. 

how  loss  applied  where  several  floating  policies,  189. 

no  general  right  to  tranship  in,  192. 

where  "  on  goods  to  be  hereafter  declared  and  valued,"  360. 

where  interest  fluctuates,  367,  368. 

non- disclosure  of  name  of  ship  under,  when  known,  186,  607. 

concealment  of  fraudulent  declarations  under,  .589. 

does  concealment  as  to  a  particular  declaration  vitiate  whole  policy  ?  607. 

PLTJCTUATINa  INTEREST, 
poUoies  to  cover,  367,  368. 

FODDER, 

for  live  stock,  not  covered  by  poKoy  on  goods,  227. 

FOREIGN  ADJUSTMENT, 
what  it  is,  992. 

position  where  cargo  of  different  destinations,  992. 
CO -adventurers  bound  by  foreign  adjustment,  993. 

underwriter  also  bound  when  in  accordance  with  the  laws  and  usages  of 
the  foreign  port,  994. 
but  not  otherwise,  995,  996. 
position  where  foreign  adjustment  made  on  an  estimate  of  damage  which 
proves  incorrect,  1002,  1003. 

FOREIGN  ADJUSTMENT  CLAUSE, 
its  object,  997. 
makes  underwriter  liable  for  whatever  is  stated  to  be  general  average,  though 

not  due  to  perU  insured  against,  998,  999,  1000. 
exception  as  to  perils  expressly  excepted  in  policy,  999. 
may  make  underwriter  liable  for  particular  average,  1001. 
binds,  assured  as  well  as  underwriter,  1001. 
not  bindiag  if  adjustment  abroad  not  necessary,  1001. 
recent  alteration  of,  1000. 

FOREIGN  JUDGMENTS  ON  QUESTIONS  OF  PRIZE, 

copies  of,  properly  authenticated,  are  evidence  of  fact  and  grounds  of  con- 
demnation, 675. 
must  be  of  a  competent  Court  of  Prize,  675. 
Court  must  be  captor's,  676. 

sitting  in  his  dominions  or  his  allies'  ,676. 
whether  prize  may  be  in  neutral  port,  677. 

the  rule  applies  to  sentences  of  hostile  as  weU  as  friendly  tribunals,  678. 
how  far  conclusive  as  t  >  breach  of  warranty  of  neutrality,  678 — 685. 
sentences  only  conclusive  as  to  what  they  profess  to  decide,  679. 
grounds  of  condemnation  may  be  inferred  from  whole  of  sentence,  680,  682. 
sentence  conclusive  though  unjust,  681, 

effect  of  sentence  may  be  obviated  by  special  agreement,  683. 
sentence  expressly  on  ground  of  arbitrary  regulation  not  proof  of  breach  of 

neutrality,  684. 
sentence  good  in  part,  685. 

FOREIGN  POLICIES, 
stamping  of,  32. 

FOREIGN  SHIPS  OR  THEIR  CARGOES, 

wager  policies  on,  not  prohibited  by  19  Geo.  II.  c.  37.  .313. 

legal  at  common  law,  311,  314. 

void  under  Mar.  Ins.  Act,  313. 
whether  prohibited  by  Gaming  Act,  315. 
but  policies  in  common  form  on,  are  interest  policies,  311,  314. 

[The  references  are  to  the  Sections.] 
5p2 
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PORFEITUEE  OF  POLICY, 

what  causes,  52. 

FOUNDERING   AT    SEA.     [See  Misbinq  Ship;    Losses  ooveeeb   by  the 

POMOT.] 

FRAUD, 

not  the  ground  on  which  misrepresentation  or  oonoealment  avoids  the 

policy,  535. 
fraudulent  misrepresentation  or  concealment  avoids  the  policy  without  any 
inquiry  as  to  materiality,  536,  658,  575. 
provided  that  underwriter  was  influenced  thereby,  536,  555. 
dishonest  representation  of  belief  is  fraudulent,  545. 
so  is  false  statement  made  without  knowledge  whether  it  is  true  or  false, 

546. 
so  is  statement  designedly  ambiguous,  565. 
where  policy  avoided  for  fraud,  assured  not  entitled  to  return  of  premium, 

537,  1253,  1266. 

"  FREE  OF  CAPTURE  AND  SEIZURE."     [&«  Waebanties,  Exceptive.] 
"FREE  OF  PARTICULAR  AVERAGE."     [See  Memoeandum.] 

FREIGHT, 

1.  When  and  how  Insurable, 

threefold  meaning  of  word  in  insurance  law,  229, 

all  three  kinds  of,  insurable,  230. 

when  insurable.     [See  Instteable  Inteeebt.] 

French  law  as  to  insuring,  23 1 . 

advances  on,  insurable,  232,  263,  264. 

how  described,  233. 
' '  contingency  freight, "  232. 
may  be  insured  for  part  of  voyage  or  time,  232. 
must  be  insured  nominatim,  233. 
does  not  cover  passage-money,  235. 
insurance  of,  by  charterer,  234,  262. 

by  vendor  of  ship,  234,  262. 

2.  Valuation  of  freight, 

freight  generally  valued  at  its  gross  amount,  66,  358. 

valuation  will  be  applied  to  freight  at  risk,  346 — 347. 

where  freight  insured  for  a  round  voyage  of  severaLstages,  358. 

insurable  value  of  freight  in  open  policies  is  the  gross  freight,  with 

premiums  of  insurance  and  commissions,  366. 
for    general    average    purposes.       [See    Adjustment    of    Geneeai 

AVEEAOE.] 

3.  Duration  of  risk  on  freight.     [See  Dtteation  of  Risk  ;  Time  Poliot.] 

duration  of  risk  in  time  policy,  436 — 441. 

commencement  of  risk  in  voyage  policy  on  freight  proper,  511.' 

of  shipowner's  goods, 
512. 
chartered  freight,  513. 
freight  when  dependent  on  a 
,    .   .  ,  certain  event,  516. 

end  of  risk  m  voyage  policy  on  freight,  520. 

4.  Loss  of  freight, 

by  sale  of  cargo,  784,  879. 

by  election  of  charterers  to  exercise  a  right  of  cancellation,  or  abandon- 
ment, 786. 
by  conduct  of  captain  or  owners,  789,  879. 
where  charter-party  itself  provides  for  extinction  of  freight,  786 
time-charter  clause,  787. 
cancellation  clause,  788. 
lump  chartered  freight,  789. 
on  goods  jettisoned,  926,  970. 


[2%e  references  are  to  the  Sections.] 
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Inf!  l^  "merchant  haying  to  pay  fuU  freight  on  damaged  goods,  811   877 

loss  by  payment  oi  pro  ratd  freight,  811,  877  '        ' 

partial  loss  of  freight,  how  it  may  arise,  878. 

„    .  ,  adjustment  of,  1041. 

treight  on  substituted  cargo,  880. 

efPeot  on  freight  of  loss  of  ship  or  cargo,  1164   1168 

llU°im^^^  ^  ^^'^'^^  ^'™^'^'  *''°"^*'  °°*  '^^''^i^al'le  ^y  assured,  1165, 
absolute  total  loss  on  freight.     [See  Absolute  Total  Loss  1 
""l^Ewm^l  *°*^^  ^°^^  ""^  freight.     [See   Constettotivb    Totai,   Loss   on 
eflfeot^  abandonment  of  ship  on  freight.     [&e  Oonstbtiotivb  Total  Loss 

ON  JJBEIQHT.] 

"FROM," 

inception  of  risk  under  poKoy  "  from,"  473. 
construction  of  warranty  "  to  sail  from,"  653. 

FUEL, 

when  bunker  coal  covered  by  policy  on  steamer,  220. 
unseaworthiness  for  want  of  coal,  705 — 707. 

FULL  PROTECTION  POLICY,  796. 

"FURNITURE," 

in  policy  on  ship  covers  stores,  219. 

and  permanent  dunnage  and  fittings,  219. 


GAMING  POLICIES.     [See  WAaEB  Policies.] 
void  under  Marine  Insurance  Act,  313. 
what  are,  314. 

"  wager  policies  "  not  necessarily  gaming  policies  within  Gaming  Act,  315. 
not  illegal  at  common  law,  311. 
oases  as  to,  316,  317. 

excessive  valuation  may  be  proof  of  gaming,  319. 
policies  in  common  form  required  interest,  9,  311,  314. 
illegality  of,  under  foreign  laws,  321. 
agent  must  account  to  principal  for  money  received  under,  121,  1255. 

GAZETTES, 

whether  intelligence  therein  presumed  known  to  underwriters,  614 — -617. 

GENERAL  AVERAGE, 

1.  Principles  of  the  doctrine  of,  906—918. 
definition  of,  906. 
general  average  act,  what,  906. 
must  always  be  an  act  of  sacrifice,  906,  907,  919. 
common  division  into  sacrifices  and  expenditures,  906,  907,  919. 
definition  of  general  average  loss,  907 . 

principles  and  definition  of  general  average  contribution,  908. 
origin  of  the  right,  908. 

adjustment  of  general  average  and  liability  of  underwriters,  908. 
general  average  losses  must  be  the  result  of  the  act  of  man,  909. 
must   be  incurred   for   the   general  safety,   not  the   "benefit   of   the 

adventure,"  910,  952,  957. 
the  general  safety  must  be  the  object  of  the  sacrifice,  911,  952,  957. 
whether  sacrifice  must  have  been  successful,  912. 


[2%e  references  are  to  the  Sections.] 
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GENERAL  AYERA.Gc'E—contimied. 

1 .  Principles  of  the  doctrine  of — contimied. 

must  be  made  under  the  pressure  of  imminent  danger,  913. 

and  must  be,  under  the  circumstances,  a  judicious  act,  914. 

whether  it  must  be  the  act  of  the  master,  914,  936. 

must  be  of  an  extraordinary  nature,  915. 

■what  are  extraordinary  sacrifices  and  expenses,  916. 

difficulty  of  distinguishing  between  what  is  ordinary  and  extraordinary, 

917. 
loss  must  not  have  been  due  to  fault  of  claimant,  918. 
whether  loss  contributed  for,  when  due  to  inherent  vice  of  goods,  918. 

2.  General  average  sacrifices, 

a.  of  part  of  oar^o, 

jettison,  what  it  is,  919. 

deck  cargo  not  contributed  for  unless  so  carried  by  usage  of  trade, 

or  other  parties  interested  have  agreed  to  contribute,  920 — 922. 
effect   of    statutory  provisions  or  of   stipulations  in    contract  of 

carriage  on  claims  for  general  average  contribution,  923. 
as  to  goods  for  which  there  is  no  bill  of  lading,  923. 
contribution  where  part  of  goods  exposed  in  fighters,  924. 
contribution  for  goods  given  by  way  of  composition  to  pirates,  925. 
for  damage  done  by  the  jettison,  925. 
freight  on  goods  jettisoned  to  be  contributed  for,  925. 
property  in  goods  jettisoned,  925. 

b.  Sale  of  part  of  cargo, 

when  allowed,  926. 

no  claim  to  contribution  where  sale  effected  to  defray  expense  of 
ordinary  repairs,  926. 

doubtful,  where  repairs  are  themselves  general  average,  927. 
i>.  Sacrifices  of  part  of  ship  for  the  common  safety, 

masts  or  spars  cut  away,  928. 

where  mere  wreckage,  929. 

what  is  wreck?  929. 

wreckage  of  cargo,  930. 

cables  cut  or  anchors  abandoned,  931. 

loss  by  anchoring  in  a  foul  bottom,  931. 

loss  arising  from  converting  part  of  ship's  tackle  to  an  extra- 
ordinary purpose,  932. 

damage  done  to  one  ship  in  order  to  save  another,  932. 

there  must  be  community  of  adventure,  933. 

sails  let  go  to  right  a  ship  when  on  her  beam  ends,  934. 

damage  to  sails  or  spars  from  crowding  a  press  of  sail,  934. 

damage  done  to  ship  by  fighting,  935. 

abnormal  use  of  engines  and  extraordinary  consumption  of  coal, 
936. 

loss  of  boats,  936. 

damage  to  ship  to  quench  fire,  936. 

voluntary  stranding, 

where  ship  is  afterwards  got  off,  937,  938. 

where  the  ship  is  lost  but  the  cargo  saved,  939 — 942. 

law  in  the  United  States,  940. 

3.  General  average  expenditures, 

general  principles  the  same,  though  application  different,  943. 
the  expenditure  must  be  the  direct  consequence  of  the  general  average 
act,  944.  1  D  o 

port  of  refuge  expenses, 

different  classes  of,  945. 

controversy  as  to,  946. 

recent  change  of  practice,  947. 

expenses  of  repairs  at,  948. 

Atwood  ■».  Sellar,  and  Svendsen  v.  Wallace,  949—957. 

[2%e  references  are  to  the  Sections.] 
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GENERAL  AYE'RAOr'E—conlmuecl. 

3.  General  average  expenditures — continued. 

port  of  refuge  e:qpenses—contimted. 

preservation  of    sMp  and  cargo  is  the  test,  not  benefit  of   the 
adventure,  952,  967. 

cost  of  discharging  cargo,  953,  968. 

reloading  charges,  949,  951,  953,  955,  956,  959. 

warehousing  charges,  953,  966,  960. 

wages  and  provisions  of  crew,  961. 

outward  expenses,  949,  951,  954,  955,  962. 

suhstituted  expenses  at,  963. 
expenses  during  detention  by  embargo,  or  of  waiting  for  convoy,  or  of 

ordinary  quarantine  not  general  average,  961. 
salvage,  towage,  and  other  services,  relation  to  general  average,  964. 

distinction  between  salvage  proper  and  salvage  under  contract,  965. 

ransom  paid  to  enemies  or  pirates,  965. 

complex  salvage  operations,  966. 

whether  general  average  or  particular  charges,  966  —969. 

4.  What  contributes  to  general  average, 

'  everything  at  risk  at  time,  and  saved  by  the  sacrifice,  970. 
including  that  which  has  been  sacrificed,  970. 
no  contribution  to  sacrifices  where  nothing  is  saved,  975. 
does  the  same  rule  apply  to  expenditures  ?  976,  977. 
freight  of  goods  jettisoned  contributes,  970. 
chartered  freight,  987. 
ulterior  chartered  freight,  988. 
rule  where  successive  jettisons,  or  sacrifices,  971. 
aU  merchandise,  972. 

as  to  jewels,  provisions,  and  passengers'  luggage,  972. 
bank  notes,  973. 
deck  goods,  973. 
goods  belonging  to  Government,  973. 

5.  General  average  adjustment.     [See  Adjustment  of  General  Aveeaob.] 

6.  Liability  of   owners  of   ship,  goods,  and  freight,  for  their  respective 

amounts  of  contribution, 
they  are  the  sole  parties  primarily  liable,  1004. 
master's  hen  on  the  goods,  1004. 
average  bond  in  case  of  a  general  ship,  1004. 
consignee  of  bUl  of  lading  not,  in  all  oases,  liable  for  contribution, 

1004. 
liability  usually  several,  and  not  joint,  1004. 

7.  Liability  of  underwriters  for  general  average, 

not  under  suing  and  labouring  clause,  870. 

underwriters  primarily  liable  to  reimburse  sacrifices,  1004,  1005. 

except  when  contributory  interests  owned  by  same  assured,  1005. 

only  liable  for  proportionate  part  of  expenditures,  1004,  1005. 

liability  for  contributions,  1005. 

liability  proportionate  to  amount  insured,  1005. 

as  against  underwriters,  contributory  value  cannot  exceed  the  valuation 

in  the  policy,  1006. 
rule  of  French  law,  1007. 
underwriter  liable  notwithstandmg  "f.p.a."  warranty,  901. 

GENERAL  ISSUE,  .  ,    ^   ,. 

power  of  the  two  old  companies  to  plead,  78. 

GENERAL  WORDS, 

losses  covered  by  the,  828,  860,  861. 

GEOGRAPHICAL  ORDER, 

when  ports  must  be  visited  in,  393,  394. 

[The  references  are  to  the  Sections.] 
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GBOGEAPHICAIi  TERMS, 

must  be  construed  in  mercantile  sense,  69,  70,  454. 

construction  of  "Baltic,"  "Indian  Islands,"  "Pacific,"  "St.  Lawrence," 

70. 
meaning  of  "port,"  397,  464,  485. 

GOOD  FAITH, 

essential  in  contract  of  insurance,  522,  675. 

"  GOOD  SAPBTT," 

meaning  of,  478,  488—491.     lAnd  see  Safety.] 

GOODS, 

commencement  of  risk  on,  447 — 465.     [See  Dubation  of  Risk  in  Votaob 

POLIOIBS.] 

continuance  and  end  of  risk  on,  -456 — 471.     \_See  Dtteatign  of  Risk  in 

VoTiOK  POLIOIBB.] 

GOODS,  INSURANCE  ON, 

what  is  covered  by  general  policy  "  on  goods,"  222. 

generally  cargo  on  board,  i.e.,  merchandise,  222,  224. 

cargo  substituted  at  an  intermediate  port,  222. 

shifting  or  successive  cargoes,  222. 

liquids  and  perishable  articles,  223. 

bullion,  coin,  and  jewels,  when  shipped  as  merchandise,  224. 

emigrant's  equipment,  224,  n.  (A). 

produce  of  whale  fishery,  226. 

not  bank  notes  or  bills  of  exchange,  224. 

nor  effects  of  master  or  of  other  persons  on  board,  224. 

nor  ship's  provisions,  224. 

nor  jewels,  cash,  &c.  about  the  person,  224. 

nor  deck  goods,  unless  carried  by  usage,  222,  226. 

nor  the  outfit  or  apparatus  of  whalers,  226. 

nor  live  stock  and  their  provender,  222,  227. 

goods  often  specifically  described,  228. 

in  which  case  description  must  be  accurate,  228. 

a  general  policy  "  on  goods  "  protects  the  interest  of  a  carrier,  262. 

and  of  mortgagee  or  person  having  lien,  252. 

but  not  of  lender  on  respondentia,  243,  252. 

insurable  interest  in  goods.     \_See  Inteeest,  Instteable.] 

of  vendor  and  vendee,  281 — 286,  1279. 

of  consignees,  factors  and  agents,  291 — 296. 

of  mortgagor  and  mortgagee,  298,  299. 

of  trustee,  300. 

of  captors,  prize  agents  and  the  Crown,  301 — 306. 
no  warranty  that  goods  are  seaworthy,  689. 

duration  of  risk  in  polioies  on  goods.     ISee  Dtjeation  of  Risk  in  Votaqe 
Policies.] 

GOODS,  UNDERWRITER  ON, 

as  a  general  rule,  not  liable  for  loss  on  freight,  214,  811. 

nor  for  loss  by  merchant  having  to  pay  full  freight  on  soods  arrivins' 

damaged,  811,  877.  e  6  B 

nor  foi pro  rati  freight,  811,  877. 

whether  he  may  be  charged  with  extra  expenses  of  transhipment,  811. 
not  liable  for  loss  on  goods  sold  or  bottomried  to  defray  the  necessary 

expenses  of  repairing  ship,  784,  811,  877. 

GOODS  SOLD  TO  DEFRAY  NECESSARY  REPAIRS.    ISee  Mastbb  1 
loss  of  freight  on,  784. 

whether  it  gives  a  claim  to  contribution,  926,  927. 
adjustment  in  case  of,  978,  982. 

[TAe  references  are  to  the  Sections.] 
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GOVERNMENT,  LOSS  BY  ACTS  OF, 
\mAeiwriix![  primd  facie  liable  for,  803. 
unless  war  exists  between  country  of  assured  and  of  underwriter,  803. 


HARBOUE  POLIOr, 

duration  of  risk  in,  508. 

HONOUR  POLICY.     [See  Waoek  Pouct.] 

HORSES, 

not  insurable  as  "  goods,"  222,  227. 

HOSTILITIES, 

consequences  of,  790. 

HULL  AND  MACHINERY, 

insurance  of  ship  by  poUoy  on,  218. 

separate  valuations  of,  in  policy  on  ship,  218. 

whether  bunker  coals  and  engine  stores  covered  by  policy  on,  220. 

HYPOTHECATION  OE  SHIP  OR  CARGO.    [See  Boitomey  ;  Masteb.] 


ILLEGALITY, 

broker,  having  received  payment,  may  not  allege,  121. 

not  liable jtor  premiums  on  illegal  insurance,  109. 
impUed  condition  that  adventure  is  legal,  733,  734. 
"  illegality  "  used  in  different  senses,  734. 

no  trade  or  voyage  affected  with  illegality  insurable,  734,  735,  739. 
reason  for  rule,  735. 

in  part  of  integral  voyage  makes  whole  illegal,  735,  739. 
in  distinct  stage  of  voyage,  whether  it  affects  policy  or  earlier  stage,  786. 
on  homeward,  does  not  affect  policy  on  outward,  voyage,  736. 
does  not  affect  distinct  voyage,  737 — 739. 
at  a  port  vitiates  policy  "  at  and  from,"  738. 
insurance  on  produce  of  illegal  cargo  not  void,  738. 
illegality  generally  prevents  return  of  premium,  740. 
or  action  by  underwriter  for  premium,  740. 
illegality  never  presumed,  1285. 
illegality  under  municipal  law, 

insurances  on  smuggling  adventures  prohibited  by  our  own  revenue 
laws  are  illegal,  74). 

but  this  country  pays  no  attention  to  foreign  revenue  laws,  742. 

doubts  of  foreign  jurists  as  to  morality  of  this  principle,  743. 

underwriter  must  be  informed  of  the  nature  of  the  risk  when  trade 
prohibited  by  foreign  revenue  laws,  744. 

effect  of  lex  loei  contractus,  744. 

of  prohibition  by  obsolete  foreign  law,  744. 

insurances  on  voyages  unlawful  under  the  Trade  and  Navigation  Laws 
of  the  United  Kingdom  are  void,  746. 

illegality  only  in  mode  of  performing  the  voyage  does  not  avoid  policy, 
745. 

unless  assured  a  party  thereto,  745. 

commercial  treaties  part  of  the  law  of  the  land,  746. 

enactments  for  a  collateral  purpose  do  not  affect  insurance,  747. 

voyages  against  the  Convoy  Acts,  748. 

or  other  occasional  statutes,  749. 

effect  of  licence  for  exportation  of  prohibited  goods,  750. 

a  voyage  may  be  legal  in  fact  though  not  in  terms,  751. 

policy  on  voyage  contravening  embargo  void,  762. 
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IL'LEGrAU.'TY— continued. 

illegality  of  voyages  or  trade  against  our  war  policy, 
insurances  on  enemy's  property  void,  85,  86,  753. 
or  on  trade  between  British  subject  and  the  enemy,  754. 
unless  British  subject  domiciled  in  a  neutral  state,  765. 
objection  of  trading  vrith  the  enemy  must  be  taken  at  first,  765. 
insurances  on  voyages  to  hostile  ports  are  illegal,  756. 
decisions  as  to  hostUe  or  non-hostile  character  of  ports,  757,  768. 
trade  with  the  enemy,  or  to  hostile  ports,  may  be  allowed  by  licence, 
758. 

ILLEGALITY  UNDER  THE  LAWS  OP  NATIONS.      [&«  "Waebautles, 

EXPEESS.] 

what  is  neutrality,  759. 

the  principal  duties  imposed  by  a  state  of  neutrality,  760. 
insurances  on  contraband  unlawful  in  this  country  when  belligerent,  760, 
765. 
lawful  when  neutral,  760,  765. 
what  goods  are  contraband,  761 — 763.     [&«  Conteabanh.] 
contraband  is  infectious,  763. 

whether  goods  on  a  voyage  to  a  neutral  port  can  be  contraband,  764. 
contraband  implies  state  of  war,  765. 

insurances  on  voyages  in  breach  of  blockade  unlawful  in  belligerent  country, 
760,  766. 
lawful  in  neutral  country,  760,  766. 
what  constitutes  a  breach  of  blockade,  766 — 770.     [See  Blcokadb.] 
insurances  on  privileged  colonial  or  coasting  trade  of  enemy  void,  664,  665, 

771. 
carriage  of  enemy's  goods  on  neutral  ships  not  a  breach  of  neutrality,  772. 
and  neutral  carrying  enemy's  goods  was  entitled,  on  seizure,  to  full 

freight,  772. 
but  insurances  on  the  goods  not  enforceable  in  the  belligerent  courts, 

772. 
aliter,  in  those  of  the  neutral,  772. 
carriage  of  despatches  may  be  breach  of  neutrality,  760,  n.  [d). 
insurance  on  neutral  goods   on  same  ship  as  belligerent  goods,   but  not 

covered  by  the  same  poUoy,  enforceable  in  the  belligerent  courts,  772. 
neutral  property  free  of  seizure  on  enemy's  merchant  ships,  773. 

not,  however,  onboard  armed  ships  of  enemy,  773. 
Declaration  of  Paris,  1856.. 774. 

ILLEGAL  PAYMENTS, 

as  for  ransom,  not  recoverable  from  insurers,  831. 

ILLEGAL  TUADING, 

by  master  may  be  barratry,  842. 

IMPLIED  CONDITION  THAT  SHIP  SHALL  BE  PB,OPEELY  DOCU- 
MENTED, 
where  ship  is  expressly  warranted  "neutral,"  656. 
ship  must  be  furnished  with  all  proper  proofs  of  national  character  required 

by  the  law  of  nations  or  by  international  treaties,  661,  662,  727,  730. 
but  not  those  only  required  by  ordinances  of  the  captor  state,  663,  730. 
proofs  of  national  character  required  by  law  of  nations,  661. 
different  effects  of , this  condition  and  of  warranty  of  seaworthiness,  728. 
breach  of,  only  affects  policy  by  shipowner,  728,  731. 

and- only  when  a  ground  of  ship's  condemnation,  728. 
breach  of,  when  proved  by  foreign  sentence,  729. 
underwriters  not  liable  for  loss  due  to  carriage  of  simulated  papers,  732. 

unless  leave  given  by  the  policy,  732. 
discussion  of  oases  as  to  want  of  proper  documents,  801,  n.  (r). 

\_The  references  are  to  the  Sections.'] 
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IMPLIED   ■WARRANTIES.       [See  Seawoethiness  ;    Illeoalitt  ;    Implied 
Condition  that  Ship  shall  be  Pbopbelt  Dqoumented.] 

"  IN  AND  OVER"  CLAUSE,  225,  801. 

INCHMAREE  CLAUSE,  861,  n.  (<?). 

INCHOATE  RIGHTS,  when  insurable,  256,  257. 
[And  see  under  Intebbst,  iNSimAEiE.] 

INDEMNITY, 

principle  of  marine  insurance,  3. 
nature  and  extent  of,  4. 

policy  not  a  perfect  contract  of,  3,  u.  {l),  1133. 

infringements  of  indemnity  principle,  3,   337,  338,  356,  365,  866,  1032b, 
1133. 

INDEiaNITT  ASSOCIATIONS,  81.     [See  Mutual  Insubanob  Associations.] 

INDEMNITY,  MEASQRE  OF, 
defined,  338. 

in  valued  and  unvalued  policies,  338. 
in  insurance  against  liabilities,  368a. 
in  matters  not  expressly  provided  for,  368a.     \_And  see  Open  Policy.] 

INDORSEE  AND  INDORSER  OP  BILL  OF  LADING, 
insurable  interest  of,  292,  299. 

INDORSEMENT  ON  POLICY, 

to  assign,  form  of,  in  repealed  statute,  177,  n..  {r). 
not' indispensable,  177. 

INHERENT  VICE      [See  ViOB.] 

INSOLVENCY  OP  UNDERWRITER, 
insurances  against,  are  valid,  329. 
in  relation  to  warranty  to  keep  uninsured,  637. 

INSTITUTE  CLAUSES,  10,  Appendix  B. 

INSURABLE  INTEREST.     [See  Inteeest,  Insurable.] 

INSURABLE  PROPERTY,  what  is,  I. 

INSURABLE  VALUE.     [See  Open  Policy.] 

INSURANCE  BROKER.     [See  Bhokek.] 

INSURANCE  COMPANIES, 

former  monopoly  of  two  old  companies,  78. 

provisions  of  Companies  Act,  1862,  affecting,  79. 

execution  of  policy  by,  79. 

delivery  of  policy  by,  27. 

clubs,  80 — 84.     [See  Mutual  Insubance  Associations.] 

INSURED,     [to  Assured.] 

all  persons  may  be,  except  enemies,  85.     [See  Alien  Lnbmy.J 
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INSURER, 

who  may  be,  76. 
Lloyd's  underwriters,  77. 
rooms,  77. 
agents,  77. 
lists,  77. 
form  of  underwriting  at  Lloyd's,  77. 
the  old  companies,  78. 

their  monopoly  repealed,  78. 
companies,  79. 

under  the  Companies  Act,  1862.  .79. 

form  of  subscription  by,  79. 
partnerships,  79. 

when  they  must  be  registered  as  companies,  79. 

form  of  subscription  by,  79. 

policy  at  Lloyd's  may  not  be  subscribed  in  name  of,  77. 
shipowners'  clubs,  80.     [See  Mutual  Insubancb  Associations.] 

origin  of,  80. 

within  Companies  Act,  80. 

their  policies  within  Stamp  Act,  80. 

risks  and  liabilities  insured  by,  81. 

rules  of,  82. 

when  rules  are  warranties,  84,  629. 

contributions  of  members,  83. 

INTELLIGENCE, 

what,  underwriter  presimied  to  know,  598,  614 — 617. 

INTENTION, 

as  to  interest  to  be  covered,  172,  173,  185,  251,  252b,  298,  1274. 

INTERDICTION  OP  COMMERCE.     [See  Blockade  ;  Embaeoo.] 

INTEREST, 

on  sums  recovered  on  policy  allowed,  1284. 
on  bottomry  loans,  1284. 

INTEREST,  ADMISSION  OF, 

in  policy,  makes  it  a  wager  policy,  9,  311.     [See  Waoee^Policy.] 

INTEREST,  AVERMENT  OF,  1280. 

INTEREST,  INSURABLE.    [See  Waqee  Policies  ;  Valuation.] 
indispensable  in  contracts  of  marine  insurance,  5,  253. 
nature  and  extent  of,  need  generally  not  be  described,  251,  252. 
extent  of  interest  intended  to  be  insured  is  for  jury,  1274. 
definition  of,  254. 

description  of,  by  Lawrence,  J.,  254. 
different  interests  in  a  chattel,  255. 
defeasible  and  contingent  interests  insurable,  255a. 
vested  inteiest  in  possession  not  necessary  for,  256. 
an  inchoate  right  founded  on  an  existing  title  is  an,  256. 
the  expectation  of  an  expectation  is  not  an,  257. 
liability  creates  an,  267. 

does  a  right  in  rem  give  an  insurable  interest  ?  257a. 
interest  must  be  subsisting  at  the  time  of  loss,  268. 
except  where  insurance  "  lost  or  not  lost,"  258. 
average  loss  recoverable  though  interest  acquired  afterwards,  269. 
partial  interest  is  insurable,  259a. 
the  power  to  abandon  as  test  of,  260. 

[_The  references  are  to  the  Sectiotis.] 
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IKTEREST,  mSVRXBIjE-oontmuea. 

of  shipowner  and  charterer  in  ship,  261,  1278. 

in  freight,  262. 
of  charterer  in  profits  on  charter,  239,  262. 
dead  freight,  262. 
advanced  freight,  263,  264. 
commencement  of  insurable  interest  in  freight, 

not  to  be  confounded  with  duration  of  risk,  265. 
Amould's  doctrine,  266. 
misleading  expressions,  267. 
freight  proper,  268 — 271. 
chartered  freight,  272—275. 
freight  under  time  charter,  276. 
freight  of  shipowner's  goods,  277. 
result  of  authorities,  278,  279. 
effect  of  the  Marine  Insurance  Act,  279a. 
insurable  interest  of  shipowner  in  average  expenses,  280. 

of  shipowner  in  liabilities  under  M.  S.  A.,  280. 
of  vendor  and  vendee  in  goods,  281—286. 
usually  depends  on  property,  282. 
when  the  property  passes,  282,  283. 
agreement  as  to  who  takes  the  risk,  284,  285. 
effect  of  stoppage  in  transitu,  286. 
payment  of  price  is  evidence  of  vendee's  interest,  1279. 
insurable  interest  in  profits, 

how  far  depending  on  ownership,  287,  288. 
proof  that  profits  would  have  been  realised,  237,  287. 
not  required  in  the  United  States,  287. 

not  necessary  that  goods  should  be  owned  by  assured  at  time  of  loss,  288. 
whether  goods  must  have  been  shipped,  238. 
insurable  interest  in  commissions  of  consignee  of  goods,  297. 

of  ship's  husband  and  shipbroker,  240,  297. 
insurable  interest  of  lenders  and  borrowers  on  bottomry  and  respondentia, 

242,  289,  290,  1279. 
insurable  interest  of  consignees,  factors,  or  agents, 

in  the  property  consigned  to  them,  291 — 296,  334. 
in  their  commissions,  297. 

how  far  bill  of  lading  evidence  of  consignee's  interest,  1279. 
insurable  interest  of  mortgagor  and  mortgagee,  298,  299. 
amount  recoverable  by  mortgagor,  298. 
by  mortgagee,  299. 
indorser  of  biU  of  lading,  when  in  position  of  mortgagor,  299. 
consignee  of  goods  with  a  lien  is  in  position  of  mortgagee,  299. 
insixrable  interest  of  trustee  in  trust  property,  300. 

captors  and  prize  agents  in  captured  property,  301 — 

305. 
the  Crown  in  prizes,  306. 
the  Dutch  Commissioners,  304,  305. 
incorporated  company  in  its  property,  307. 
shareholder  in  incorporated  company,  249,  307.     ^See 

Shaeb  in  Company.] 
master  mariners  and  seamen  in  their  wages  and  effects, 

244,  246,  308. 
carrier  in  goods,  309. 
bill  of  exchange  holder,  310. 
repairer  of  ship,  310. 

re-insurer,  322 — 328.     [See  Ee-insueance.] 
insurance  without  interest.     [-See  Gamino  Policies.] 
insurance  of  underwriter's  solvency,  329. 
co-existing  insurable  interests,  333,  334. 

may  each  be  insured  to  full  value  of  subject,  333. 
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INTEREST  mSVRABIj'E—eontmued. 

CO -existing  insurable  interests — contimied. 

but  in  result  no  more  than  value  recoverable,  333. 

Grodin  V.  London  Assurance  Co.  considered,  334. 
discovery  of  double  and  over-insurances,  335. 
valuation  of  insurable  interest.     [<Stec  Valuation.] 

INTEREST  INTENDED  TO  BE  INSURED,  172,  173,186,251,252b,  1274. 

INTEREST  OR  NO  INTEREST, 

clause  makes  policy  a  wager  policy,  9,  311.     [^See  Waoee  Policy.] 

INTEREST  POLICY, 
what  is,  9. 
every  policy  in  common  form  is,  311,  313,  314. 

INTEREST,  PROOF  OP.     [See  Evidbnob.] 

INTERMEDIATE  PORT, 

stopping  at,  except  by  leave  or  usage,  is  deviation,  390,  391. 

INTERMEDIATE  VOYAGE, 

sailing  on,  discharges  underwriter,  unless  under  compulsion  or  for  purposes 
of  adventure  or  under  usage,  383,  384,  390,  391,  406. 

IRON, 

meaning  of  "  warranted  no  iron,"  63V. 

ISLAND, 

commencement  of  risk  on  ship,  "  at  and  from"  island  or  district,  486. 
end  of  risk  on  ship,  insured  to  island  or  district,  496 — 499. 
an  island  and  a  market,  496. 


JANSON  CLAUSE, 

the,  in  common  memorandum,  882,  901. 

JETTISON.     [See  Gbneeal  Aveeaob.] 

JEWELS, 

as  merchandise,  covered  by  policy  "  on  goods,"  224. 
contribute  in  general  average,  unless  carried  about  the  person,  972. 
valuation  of,   for  general  average  purposes,   when   packed   as  articles  of 
inferior  value,  982. 

JOINT  OPERATIONS  FOR  COMMON  BENEFIT 
expenses  of,  965—969,  1036—1040.  ' 

JLtRY,  PROVINCE  OF, 

jury  to  determine  existence  of  mercantile  usages  and  meaning  of  terms  of 

trade,  lz73j  1274. 
the  materiality  of  a  concealment  is  for  the  jury,  691,  626    1274 
and  whether  a  ship  is  out  of  time,  1274.  ' 

the  proper  course  of  a  voyage,  1274. 
seaworthiness,  726,  1274. 
breach  of  blockade,  1274. 
interest  intended  to  be  covered,  1274. 
constructive  total  loss,  1274. 
negligence  of  agents,  &c.,  1274. 

[  The  references  are  to  the  Sections.] 
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LABELS.     [See  Slip.] 

LAND  CARRIAaE,  RISK  OP, 

may  be  covered  by  special  clause  in  policy,  1,  447,  n.  (e),  470. 

LANDED, 

Soods  are  protected  until  "  safely  landed,"  456,  460,  461   464. 

goods  lauded  in  lighters,  when  covered,  457 459.  ' 

when  goods  considered  to  have  been,  460. 

goods  protected  after  they  have  been,  by  usage,  460. 

..  .^,.        ,.,  ,  byexpress  agreement,  447,  n.  («),  470. 

tune  withm  which  goods  must  be,  462,  463. 

risk  ends  when  bulk  of  cargo  has  been,  and  remainder  used  as  ballast,  465. 

"LANDINa  NUMBERS,"  899. 

LAWFUL  TRADE, 

meaning  of  warranty  that  ship  shall  be  in,  637. 

LEAK, 

when  average  and  when  wear  and  tear,  777. 

LEAKAGE  AND  BREAKAGE, 

loss  by,  when  covered  by  policy,  779. 

LEAKINESS, 

when  presumptive  proof  of  unseaworthiness,  7'25. 

LEGALITY.     [See  IiihOALiTT.] 

warranty  implied  that  adventure  is  legal,  733 — 735. 

LETTERS  OF  MARQUE, 

carrying  letters  of  marque  on  a  trading  ship  not  a  change  of  risk,  418. 
merchant  ship  carrying,  may  chase  enemy  in  self-defence,  420,  421. 
construction  of  clauses  giving  leave  to  carry,  422,  423. 

LIABILITIES, 

are  insurable,  257. 

e.ff.,  of  shipowner  to  carry  and  maintain  passengers,  235. 
for  loss  of  life  and  damage,  7,  10,  250. 
carriers,  252. 
captors,  303,  305. 
what,  usually  insured  by  protection  and  indemnity  clubs,  81. 
measure  of  indemnity  in  insurance  against,  368a. 

LIBERTY  TO  TOUCH  AND  STAY.     [See  Deviation  and  Change  or  Risk.] 
clauses  for,  19. 

when  goods  loaded  at  intermtdiate  port  are  covered  by  policy  with,  452,  453. 
construed  according  to  purpose  of  adventure,  399,  400,  411. 
what  ports  may  be  visited  under,  392,  400 — 404. 
and  in  what  order,  393,  394. 

purpose  of  visit  must  be  within  scope  of  voyage,  405,  406, -410. 
trading  permissible  under,  when  no  delay  caused,  407,  408. 
seciis,  when  there  is  delay,  409. 

LICENCE  CLAUSES.     [See  Libeety  to  Touch  and  Stat.] 

LIEN  OP  BROKER  ON  POLICY,  130-134.     [See  Beokee.] 

consignee  effecting  policy  by  directions  of  consignor  may  have  a  general  lien 

thereon,  132. 
enforceable  as  against  the  indorsee  of  the  bill  of  lading,  133. 
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LIEN  OF  A  SUB-AGENT  ON  POLIOT,  132,  133. 

LIFE,  LOSS  OF, 

insurances  against  claims  for,  do  not  need  policy,  7,  2S0. 

LIFE  SALVAG-E, 

not  recoverable  from  underwriter,  868. 
deviation  to  save  life  justifiable,  434. 

LIGHTERS, 

clause  to  cover  goods  taken  to  ship  in,  447. 

goods  landed  in,  by  usage,  covered  by  common  policy,  457. 

goods  landed  in  owner's,  not  covered,  458. 

goods  in,  for  transhipment,  not  covered,  459. 

no  warranty  as  to  seaworthiness  of,  in  policy  on  goods,  689. 

jettison  of  goods  exposed  in,  924. 

stranding  of,  iS  not  a  stranding  of  ship  within  memorandum,  887. 

LIGHTNING, 

fire  caused  by,  is  covered  by  the  word  "  fire,"  828. 

LIMITATION, 

statutory,  of  owner's  liability  for  negligence,  &c.,  802. 

LIQUIDS, 

covered  by  policy  on  goods,  223. 

LIVE  STOCK, 

not  insurable  as  goods,  222,  227. 

nor  their  provender,  227. 

loss  on,  whether  by  perils  of  sea,  or  mortality,  781,  782,  824. 

LIVERPOOL  COLLISION  CLAUSE,  792. 

LLOYD'S, 

origin  and  history  of,  77. 
rooms  and  management  of,  77. 
agents  of.     l_See  Lloyd's  Agents.] 
Lloyd's  List  and  Shipping  Gazette,  77. 
underwriters,  77. 

deposit  by  underwriting  members  of,  77. 
mode  of  effecting  policies  at,  26,  27,  77. 
policy,  10.     [S«e  Poltoy.] 

LLOYD'S  AGENTS, 

their  office,  appointment  and  duties,  77. 
duties  and  powers  limited  by  printed  instructions,  168. 
cannot  settle  loss  or  accept  notice  of  abandonment  so  as  to  bind  under- 
writers, 168. 

LLOYD'S  LISTS  AND  LLOYD'S  BOOKS, 
what  they  are  and  how  kept,  77. 

misrepresentation  of  fact  contained  in,  may  avoid  policy,  556,  615. 
how  far  knowledge  of  contents  imputed  to  underwriters,  614 616. 

LLOYD'S  POLICY.     [Se«  Policy.] 
what  is,  10. 
form  of,  10. 
clauses  in,  11 — 26. 
subscription  of,  26,  27,  77. 
delivery  of,  27. 

[ The  references  are  to  (he  Sections.] 
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liLOTD'S,  USAGES  OP, 

only  binding  on  those  cognizant  of  them,  65. 

as  to  settlenient  of  losses  in  account  between  broker  and  underwriter,  66 
ISee  Rules  of  Association  of  Average  Adjustnrs  in  Appendix  D.] 

LOADING  OP  GOODS, 
proof  of,  1282. 

LONDON  ASSURANCE  CORPORATION, 
incorporation  and  former  monopoly  of,  78. 
right  to  plead  the  general  issue,  78,  n.  {g). 

LONDON  PLOATING  CONDITIONS,  181. 

LONDON,  PORT  OF, 

limits  of,  for  ships  clearing  outwards,  639. 

usage  of,  as  to  landing  goods  in  public  lighters,  457. 

LOSSES.     [^And  see  Setti,bjient  of  Losses,  Beokbe,  &o.J 
not  covered  by  the  policy, 
wear  and  tear,  775 — 777. 

distinction  between  -wear  and  tear  and  average  loss,  776. 
technical  wear  and  tear,  777. 
inherent  vice,  778. 
ordinary  leakage  and  breakage,  779. 
commixture,-  789. 
mortality,  781,  782. 
losses  not  proximately  caused  by  perils  insured  against,  783 — 801. 

[5e«  CAiTSi  Pboxima  ;  Collision  Clause,  &o.] 
eflEeot  of  negligence  of  assured,  or  his  agents,  798 — 801. 
statutory  duty  of  assured  and  his  agents  to  avert  or  minimise  a  loss, 

799a. 
statutory  limitation  of  shipowner's  liability,  802. 
loss  by  acts  of  government  of  the  assured,  803. 
loss  of  voyage  by  blockade,  &e.,  804 — 808. 
but  detention  of  goods  may  be  a  constructive  total  loss,  807. 
as  to  losses  by  violation  of  foreign  revenue  laws,  809. 
where  risk  aggravated  by  subsequent  events,  810. 
where  insurance  on  '  ne  subject  and  loss  on  another,  811. 
covered  by  the  policy, 
perils  of  the  seas, 
meaning  of,  812. 
foundering  at  sea,  813. 
presumptive  proof  of,  813,  814. 
shipwreck,  816. 
stranding  is  a  peril  of  the  sea  where  accidental,  but  not  otherwise, 

816. 
no  loss  by  perils  of  the  seas  unless  ship  water-borne,  817. 
stranding  must  be  shown  to  be  proximate  cause  of  loss,  818. 
ship  driven  on  enemy's  coast,  and  then  captured,  held  a  loss  by 

capture,  819. 
partial  loss  by  stranding  occasioning  total  loss  by  capture,  819. 
total  loss  by  stranding  followed  by  subsequent  capture,  819. 
loss  by  stranding  once  constituted  remains  so,  notwithstanding 

subsequent  events,  820. 
expenses  of  complex  salvage  operations  after  a  stranding,  966 — 

969. 
loss  on  goods  sold  to  defray  expenses  of  repairing  ship,  821. 
damages  payable  in  respect  of  collision,  821. 
loss  by  concurrent  causes,  as  perils  of  sea,  and  barratry,  or  mor- 
taUty,  820,  822,  824. 

[The  references  are  to  the  Sections.] 
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IjOSSES— continued. 

covered  by  the  policy — eontmued. 
perils  of  the  seas — continued. 

not  all  losses  at  sea  covered,  823. 
damage  by  worms,  or  rats,  777,  812,  825. 
loss  by  collision,  different  possible  oases,  826,  827. 
liability  of  the  underwriter  in  these  different  cases,  827a. 
loss  by  fire,  when  covered  by  policy,  828. 

negligence  of  master  or  orew  is  immaterial,  828. 
loss  by  hostile  capture,  and  belligerent  seizure, 
what  capture  properly  is,  801,  829. 
what  is  lawful  capture,. 829. 
generally  speaking,  a  constructive  total  loss,  830. 
property  not  changed  by  capture  until  condemnation,  830. 
underwriter  liable  for  expenses  of  recovering^  captured  property, 

830. 
ransom,  831. 

risk  of  British  capture  cannot  be  insured  against  by  British  under- 
writers, 831. 
prizes  made  after  peace  concluded,  831. 
loss  by  arrests,  detentions,  embargoes,  &c., 
meaning  of  the  word  "  people,"  832. 
arrest  as.distinct  from  capture,  or  hostile  detention,  832. 
what  an  embargo  is,  833. 

may  be  by  home  or  foreign  government  on  British  or  foreign  pro- 
perty, 833,  834. 
wages  and  provisions  during  detention  by  embargo,  835. 
loss  by  pirates,  rovers  and  thieves, 
pirates,  836. 
clandestine  theft,  as  distmct  from  robbery,  is  not  a  peril  insured 

against,  837. 
robbery,  837. 

j)lunder  of  goods  by  wreckers  is  a  peril  of  the  seas,  837. 
limitation  of  shipowner's  liability  for  loss  by  robbery,  embezzle- 
ment, &o.,  802. 
loss  by  barratry, 

meaning  and  definition  of,  838,  839. 

cheating  not  essential  to  barratry,  838. 

any  gross  malversation  by  the  captain  in  his  office,  is  barratrous, 

though  without  fraud,  839. 
not  mere  ignorance  or  mistake  of  captain,  unless  he  acted  against 

his  better  judgment,  840,  846. 
no  barratry  in  the  master  where  owners  are  consenting  parties, 
8A9,  860. 
oases  of  loss  by  barratry,  841 — 847. 

nonfeasance  may  amount  to  barratry,  845. 
barratry  of  the  mariners,  848. 
by  and  against  whom  barratry  may  be  committed,  849. 
position  of  cargo-owner,  860. 

position  of  shipowner,  where  act  sanctioned  by  charterer,  861. 
master  who  is  sole  owner  cannot  commit  barratry,  852. 
but  he  may  where  he  is  part  owner,  852. 

when  charterers  are  to  be  considered  owners  in  relation  to  bar- 
ratry, 853. 
depends  on  charter-party,  864. 
threefold  division  of  charter-parties  as  regards  the  dominion  they 

confer  on  the  charterer,  854—867. 
rule  of  causa  proxitna  less  stringently  applied  to  losses  by  barratry, 
ooo. 
where  barratry  a  contributory  but  not  the  proximate  cause  of 
the  loss,  869. 

\_The  references  are  to  the  Sections.^ 
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LOSSES — continued. 

covered  by  the  policy — continued. 

of  losses  within  the  general  claaae  "  all  other  losses  and  misfortunes," 
&c., 
this  clause  covers  other  cases  of  sea-damage,  &c.,  of  the  like  kiad 

■with  those  specially  enumerated,  860. 
instances,  860,  861. 
losses  recoverable  as  the  legal  consequence  of  the  perils  insured  against, 
liability  of  underwriter  for  salvage,  863. 
salvage  losses  not  claimed  specially,  863. 
maritime  salvage  not  recoverable   under    suing   and    labouring 

clause,  864—866. 
salvage  irrecoverable  when  100  per  cent,  on  policy  exhausted,  866, 

867. 
life  salvage  irrecoverable,  868. 

particular  charges  recoverable,  869.     \_See  Pabtiodlae  CHAEaBS.] 
costs  of  resisting  claim  which  would  have  fallen  on  insurers,  872. 
expenses  to  avoid  further  deterioration  of  cargo,  873. 
necessary  expenditures  for  repair  of  ship  recoverable  as  a  direct 

consequence  of  sea  perils,  875. 
expenses  of  endeavouring  to  procure  restoration  of  captured  ship, 

876. 
expenses  during  detention  by  embargo,  876.  , 
excepted  by  the  policy. 

\_See  MBMOEANDnM  and  Exobpted  Losses.] 

LOSS  OF  VOYAGE.     [See  Voyage,  Loss  of.] 

LOSS,  PROOF  OF.     [S«e  Evidenoe.] 

LOST  OR  NOT  LOST  CLAUSE, 
effect  of,  in  policy,  13,  475. 

whether  the  clause  is  necessary  in  order  to  make  insurance  retrospective,  13. 
effect  of,  as  to  average  loss  before  interest  acquired,  259. 
in  time  policies,  437. 

LUGGAGE,  PASSENGER'S, 

not  covered  by  policy  on  goods,  unless  shipped  as  cargo,  222,  224. 
does  it  contribute  in  general  average  ?  972. 


MACHINERY, 

damage  to  ship's,  861. 
when  general  average,  936. 

MARINE  INSURANCE, 
definition  of,  1. 
indemnity  afforded  by,  3,  4. 
interest  exposed  to  risk  essential  to  contract  of,  5. 
distinction  between  it  and  wager,  6. 
policy  of.     \_See  Policy  op  Insueanoe.] 
subjects  of.     \_See  Subjects  of  Insueanoe.] 

MARINE  INSURANCE  ACT, 

codification  of  law  by,  1.  .  i,.  v  j„»i  _^j.i,  ii,„ 

text,  Appendix  A.  (which  see  for  sections  of  this  work  which  deal  with  the 
various  provisions  of  the  Act). 

MARINER,     [te  Seamen's  Effects  ;  Waqbs.] 

[  The  references  are  to  the  Sections.] 
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MARITIME  INTELLIGENCE, 

when  supposed  known  to  the  underwriters,  598,  614 — 617. 

MARITIME  PERILS, 
meaning  of,  1. 

MARKET, 

what  is  a  deviation  under  policy  to  a,  39fi. 
duration  of  risk  on  goods  insured  to  a,  466. 

ship  insured  to  an  island  and  a,  496. 
fluctuation  of  markets  not  to  alter  amount  of  underwriter's  liability,  1011, 

1016. 
lossbyfaUof,  784,  811. 

MARKET  PRICE, 

at  port  of  destination,  how  made  up,  1011. 

MAST, 

damage  to,  when  particular  average,  776. 
out  away,  to  save  ship  and  cargo,  is  general  average  loss,  928. 
unless  already  wreckage,  929. 

MASTER, 

naming  and  changing  the  master,  194. 
his  power  to  borrow,  under  necessity,  195. 

to  hypothecate  or  sell  cargo  for  repairs  of  ship,  196 — 198. 
cannot  mortgage  or  pawn,  199. 
cannot  sell  whole  of  cargo,  200. 
amount  recoverable  by  cargo-owner,  200. 
power  to  sell  ship  or  whole  cargo  in  certain  emergencies,  201,  205,  1112 — 
1122. 
conditions  and  limitations;  202—206,  1112—1122. 
repurchase  of  ship  by.     [See  Pueohasb  by  Mastbe.] 
power  to  tranship  cargo,  206,  207. 
his  duty  to  tranship,  208 — 212. 
whose  agent  he  is,  in  case  of  transhipment,  213. 
duty  of  master  to  check  progress  of  damage  to  cargo,  215. 
general  statutory  duty  to  avert  or  minimise  a  loss,  799a. 
his  powers  and  duties  in  cases  of  abandonment,  216,  1218. 

master  may  become  agent  of  underwriters,  216,  1218,  1220. 
repudiation  of  his  acts  by  underwriters,  1220. 
his  effects  insurable,  224,  245. 
but  must  be  specifically  described,  222,  245. 
his  wages  and  commissions  insurable,  244,  246. 
insurance  by,  in  East  India  trade,  of  money  lent  at  respondentia  interest, 

243. 
money  lent  to,  uninsurable,  245. 

must  be  competent  to  satisfy  warranty  of  seaworthiness,  721,  722. 
effect  of  shipping  uncertificated,  722. 
duty  of,  to  take  an  average  bond,  1004. 

MATE, 

may  insure  his  wages,  244,  308. 

may  insure  his  effects,  245. 

but  not  as  goods,  222,  224. 

may  insure  proceeds  of  wages  and  goods,  which  he  is  privileged  to  carry, 

244. 
competent,  necessary  for  seaworthiness,  722. 

[2%e  references  are  to  the  Seetions.'j 
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MATERIALITT, 

of  facts  concealed  is  for  jury,  591,  626,  1274. 

of  representation  is  for  jury,  557,  1274. 

whether  efidence  of  skiUed  witnesses  admissible  on  questions  of,  626. 

what  representations  are  material,  554-557.     [See  Repeeseotationb.I 

what  facts  are  material  to  be  disclosed.     [See  Concealmeni.] 

MATERIALS,  OLD, 

value  of,  to  be  deducted  from  cost  of  repairs,  1030. 

whether  thirds  to  be  deducted  before  or  after  deduction  of  value  of  old 
materials,  1030. 

MEASURE  OF  INDEMNITY.     [See  Ihdemottt,  Meastoe  of.] 

MEDICINES, 

proper  supply  of  necessary,  for  seaworthiness,  719. 
deviation  to  obtain,  430. 

MEMORANDUM  OR  WARRANTY  TO  BE  FREE  OF  AVBRAaE, 
object  and  form  of  the  common  memorandum,  882. 
what  articles  are  included,  883. 
meaning  of  ' '  warranted  free  from  average,"  884. 
"unless  general,"  885. 
"  or  the  ship  be  stranded,"  886. 
the  loss  need  not  be  traced  to  the  stranding,  886. 
underwriter  liable,  though  stranding  take  place  in  one  part  of  the  voyage, 

and  the  loss  in  another,  886. 
if  the  goods  were  still  at  risk  and  on  board  the  ship,  887. 
it  must  be  a  stranding  of  the  ship,  887. 
what  is  a  stranding  f  888 — 890.     [See  SiEiNDiNa.] 
what  is  a  sinking  or  burning  p  891. 
object  of  memorandum,  892. 

how  the  required  percentage  of  loss  is  to  be  made  up,  893 — 898. 
in  voyage  policies,  successive  average  losses  may  be  added  together,  893. 
in  time  policies,  only  average  losses  occurring  in  same  voyage,  893. 
general  average  loss  cannot  be  added  to  particular  average  loss,  894. 
particular  charges  cannot  be  added  to  particular  average,  896,  897. 
nor  can  expenses  of  ascertaining  the  amount  of  loss,  897,  1019. 
apportionment  of  cost  of  repairs,  where  shipowner's  and  underwriter's 

repairs  effected  concurrently,  1035,  1036. 
on  what  the  percentage  is  to  be  calculated,  898. 
on  amount  at  risk  at  time  of  loss,  898. 
of  each  enumerated  article,  898. 
on  goods  shipped  in  bulk,  on  the  whole  cargo,  unless  each  class  separately 

valued,  898. 
although  in  separate  packages,  898. 
clauses  inserted  to  prevent  this  mode  of  calculation,  899. 
effect  of  these  clauses,  900. 
if  percentage  exceed  required  amount,  underwriter  liable  for  the  whole,  not 


only  for  the  surplus,  900. 
"free  of  particular  average  "  clause,  901. 


'  total  loss  only,"  902. 
total  loss  of  part  of  memorandum  articles,  1082 — 1086.     [See  Absolute 

Total  Loss  (4).] 
constructive  total  loss  of  memorandum  articles,  1145. 

MERCHANDISE.     [See  Goods.] 

METAL  SHEATHINa.     [See  Coppbb.] 

METALLING  CLAUSE,  777. 

[The  references  are  to  the  Sections.^ 
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MISREPRESENTATION.     \_See  Repeesentation.] 

MISSING  SHIP, 

facts  tending  to  show  that  ship  is  a,  must  be  disclosed,  592 — 696. 

when  presumed  to  he  lost,  813,  814. 

no  presumption  as  to  time  of  loss,  442,  814. 

hut  presumption  that  cause  of  loss  is  foundering  at  sea,  813,  n.  (i). 

MISTAKE, 

whether  Court  can  rectify  policy  for,  41. 

in  declaring  interest,  or  name  of  ship,  may  be  corrected,  41,  187. 

memorandum  correcting  mistake  requires  no  fresh  stamp,  50. 

MIXED  POLICY.     [See  Time  Policy.] 

is  a  time  policy  with  a  local  description  of  voyage,  443. 
construction  and  effect  of,  443. 

ship  need  not  be  at  terminus  a  quo  at  commencement  of  time,  444. 
end  of  risk  in,  445. 

MONEY.     [See  Botlion.] 

as  subject  of  insurance,  224. 

MOORED  IN  SAFETY, 

what  constitutes  a  mooring  in  safety,  488. 
there  must  be  physical  safety,  489. 
political  safety,  490. 
an  opportunity  of  discharging,  491. 

MORTALITY  OE  ANIMALS, 
underwriter  not  liable  for,  781. 
sometimes  expressly  insured  against,  782. 
"  warranted  free  of,"  782. 
whether  loss  due  to  perils  of  sea,  or  to  mortality,  824. 

MORTGAGEE, 

has  an  insurable  interest  to  extent  of  his  debt,  298,  1239. 
beyond  that,  can  only  insure  for  benefit  of  mortgagor,  298,  1239. 
interest  of  mortgagee  of  ship  need  not  be  specified,  261,  262,  298. 

MORTGAGOR, 

has  an  insurable  interest  in  the  property  for  its  full  value,  299. 

insuring  as  trustee  for  mortgagee,  299. 

when  indorser  of  bill  of  lading  is  in  position  of,  299. 

power  of,  to  abandon,  1188. 

MUNICIPAL  LAWS.    [See  Illeqamty,] 
voyages  illegal  under,  741 — 761. 

MUSTER  ROLL, 

as  a  proof  of  national  character,  661. 

MUTINOUS  CONDUCT, 

deviation  compelled  by,  is  barratry  of  the  mariners,  848. 

and  does  not  discharge  the  underwriters,  427. 

mutinous  seizure  of  ship  by  crew  may  be  constructive  total  loss,  1106. 

mutinous  seizure  of  goods,  1140. 

MUTUAL  CREDIT,      ' 

in  dealings  between  broker  and  underwriter,  110 118. 


\_The  references  are  to  the  Sections.'] 
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^^AL  INSURAJTCE  ASSOCIATIONS  OR  CLUBS 
aennitiou  of  mutual  insurance,  80. 
provisions  of  Marine  Insurance  Act  as  to,  80 
ongiu  of,  80. 

must  he  registered  under  Companies  Act,  1862.  .80 
when  they  must  issue  policies,  80,  81,  n.  f  p\ 
stamping  policies  of,  80. 
policies  of,  how  signed,  80. 
different  kinds  of ,  81. 
usual  rules  of,  82. 

mode  of  efieoting  insurances  with,  82. 
when  loss  recoverable  from,  without  a  policy,  82. 
contributions  to  funds  of,  83. 
when  claimable  against  non-members,  83. 
rules  of,  when  warranties,  84,  629. 
meaning  of  premium  in  relation  to,  2,  u.  (A), 
constructive  total  loss  under  rules  of,  1091,  n.  (e). 


NAME  OF  MASTER, 
in  policy,  194. 

NAME  OF  PARTIES  OR  A&ENTS, 

statutory  provisions  as  to  insertion  of,  11,  170,  171. 

how  inserted  in  policy,  1 1 . 

prohibition  of  policies  in  blank,  169 — 171. 

NAME  OF  SHIP, 

required  in  policy,  182. 

effect  of  mistake  and  degree  of  accuracy  required,  182,  183. 

goods  by  ship  or  ships,  185.     \_8ee  Floatino  Polioies.] 

NAMED  POLICY, 
defined,  9. 

NATIONAL  CHARACTER.     [&«  Alien  Enemy  ;  Domioil.] 
enemies  cannot  be  assured,  85. 
for  commercial  purposes,  domicil  test  of,  90,  657. 
what  constitutes  domicil,  90^ — 93. 

of  belligerent  trading  in  neutral  country,  93,  95,  657,  755. 
of  neutrals  trading  in  belligerent  country,  93,  94. 
of  British  subject  trading  in  hostile  country,  95. 
of  consuls  engaged  in  trade,  93,  98. 
of  places  occupied  by  an  enemy,  96,  757. 
of  property  connected  with  trading  establishment  in  enemy's  country,  97, 

658. 
of  produce  of  enemy's  country,  97,  660. 
of  goods  in  transit  to  or  from  enemy's  country,  659. 
of  neutral  engaging  in  enemy's  privileged  trade,  98,  664,  771. 
of  corporations,  99. 
of  Europeans  in  factories  in  the  East,  100. 

NATIONAL  CHARACTER  OF  SHIPS, 
what  constitutes  warranty  of,  630. 
not  mere  name,  630. 

evidenced  by  what  documents,  661—663. 
no  implied  warranty  as  to  ship's  nationality,  727. 
implied  condition  that  ship  shall  be  properly  documented,  727—732. 
when  sentence  of  foreign  Prize  Court  is  proof  of,  675 — 685. 

\_The  references  are  to  the  Sections.] 
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NATURAL  CAUSES, 

loss  due  to,  823—825.     [And  see  Wbae  akb  Teab  ;  Moetauty.] 

NECESSITY, 

voyage  of,  must  be  pursued  direct  and  without  delay,  431. 
not  sdways  necessary  to  go  to  nearest  port  for  repairs,  429. 

NEULiaENCE  CLAUSE, 

e£Eeot  of,  on  claims  for  general  average  contribution,  923. 

NEGLIGENCE  OE  MASTER  OR  CREW, 

does  not  diaoharge  underwriter  where  loss  proximately  caused  by  perils 
insured  against,  798. 

nor  does  negligence  even  of  the  assured  personally,  unless  amounting  to 
dolus,  799. 

statutory  duty  to  avert  or  minimise  a  loss,  799a. 

where  the  loss  is  directly  caused  by  the  acts  or  misconduct  (not  amounting 
to  barratry)  of  the  master  or  crew,  or  of  the  assured  himself,  the  under- 
writer is  not  liable,  798 — 801. 

NEUTRAL, 

who  is,  90 — 96,  755.     [See  Domioil  ;  Nationai,  Chaeaotee.] 

loses  his  neutrality  by  residing  and  trading  in  enemy's  country,  93. 

preserves  it  by  leaving  belligerent  country  on  outbreak  of  war,  96. 

character  of,  residing  in  place  occupied  by  enemy,  96,  767. 

property  of,   connected  with    establishment   in   hostile   country,   deemed 

hostile,  97,  668. 
may  trade  with  the  enemy  and  insure  such  trade,  98,  756. 
except  as  to  privileged  trade  of  enemy,  98,  664,  771. 
duties  of,  664—674,  760—771. 

must  not  carry  simulated  papers,  nor  conceal  papers,  666. 
nor  disguise  belligerent  goods,  666. 
nor  carry  despatches,  669,  760,  note  {d). 
nor  act  as  transport  in  service  of  belligerent,  760,  note  (d). 
nor  resist  right  of  search,  671 — 674. 
violating  blockade,  668,  760,  766—770.     [See  Blockade.] 
carrying  contraband,  670,  760 — 765.     [See  Contbaband.] 
flag  covers  enemy's  goods  imder  Declaration  of  Paris,  672,  774. 

former  rule  different,  667,  772. 
goods  on  enemy's  merchant  ships  not  liable  to  capture,  667,  672,  772. 
secus,  when  on  enemy's  armed  ship,  667. 
warrant  of  neutrality.     [See  Wabbanties,  Expesss.] 

NEUTRALITY.     [See  Domioil  ;  Nationai.  Chabaotke  ;  NsnTEAi,.] 
warranty  of,  666—686.     [See  Wabbanties,  Expeess.] 
definition  of  neutral  state,  759. 

documents  required  as  proof  of  neutrality  of  ship,  661—663,  730—732. 
when  sentence  of  foreign  Court  is  proof  of  want  of  neutrality.  675—686. 

729—732. 
any  state  may  be  treated  as  neutral,  though  it  has  ceased  to  observe  stiiot 

neutrality,  759. 
principal  duties  imposed  by  a  state  of  neutrality,  664—674,  760. 

NEW  FOR  OLD, 

deduction  of  one-third  new  for  old,    1024-1030.     [See  Adjustment  of 
Pabticulae  Aveeage  on  Ship.] 

NEWSPAPER  INTELLIGENCE, 

how  far  underwriter  presumed  to  have  knowledge  of,  609,  617. 


[  The  references  are  to  the  Sections.] 
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NOTICE  OF  ABANDONMENT, 
what  it  is,  1091. 

re-insurer  not  entitled  to,  326,  1091,  1191. 
vmneoessary  under  policy  on  profits  or  commission,  1090. 
necessary  in  cases  of  constructive  total  loss,  1091. 
reasons  for  the  rule,  1092. 

nugatory  in  cases  of  absolute  totalloss,  1043,  1045,  1184. 
inoperative  in  cases  of  average  loss,  1184. 

distinction  between  abandonment  and  notice  of  abandonment,  1045,  1182. 
assured  may  refrain  from  giving,  and  elect  to  treat  loss  as  partial,  1033, 

1092,  1184. 
may  be  waived,  1062,  1091,  1190. 

effect  of  sale,  on  duty  to  give  notice  of  abandonment,  1055,  1056,  1069. 
unnecessary  after  a  "right  sale,"  1062. 

or  in  any  case  where  no  possibility  of  benefit  to  insurer,  1062, 1162, 1171, 1191. 
underwriters  have  no  right  to  defeat,  1126,  1204. 

on  what  kind  of  inteUigenoe  assured  may  give  notice  of  abandonment,  1093. 
notice  may  be  given  immediately,  if  report  is  probable,  1094. 
if  made  on  false  intelligence,  1094. 
notice  must  be  justified  by  existing  facts,  1095. 

whether  by  facts  as  they  exist  at  time  of  action  brought,  1096,  1097a. 
in  relation  to  freight,  1161. 
may  be  sometimes  necessary  in  order  to  recover  for  total  loss  of  freight, 

1163,  1164,  1191. 
may  make  master  agent  for  underwriters,  216,  1218. 
no  precise  form  required,  1189. 
but  must  be  direct  and  unequivocal,  1189. 
grounds  of  abandonment  should  be  sent  with  the  notice,  1190. 
when  presumption  that  notice  given  and  accepted,  1190. 
no  deed  of  cession  requisite  to  complete  abandonment,  1190. 
should  be  given  promptly,  1192. 
no  fixed  rule  as  to  the  time,  1109,  1192. 
whether  in  time  is  for  jury,  1274. 
if  the  intelligence  is  certain,  notice  ought  to  be  given  immediately,  1192, 

1193,  1194. 
if  doubtful,  assured  has  more  time,  1192,  1196. 
delay  only  allowed  to  verify  intelligence,  or  ascertain  real  nature  of  the 

loss,  1192. 
not  in  order  to  enable  assured  to  calculate  whether  advantageous,  1197. 
election  to  claim  a  partial  loss  is  final,  1192. 
but  change  of  circumstances  may  revive  right  to  abandon,  1195. 
effect  of  delay  due  to  default  of  owner  or  master,  1198. 
notice  once  accepted  by  underwriters  is  binding,  1199. 
acceptance  may  be  express  or  implied  from  conduct,  1099. 
but  not  implied  from  mere  silence,  1099,  1201. 
what  amounts  to  implied  acceptance  of  abandonment,  1200. 
revocation  of  acceptance,  1202. 
withdrawal  of  notice,  1202,  1203. 

[And  see  CoNSTEUOTrvB  Total  Loss.] 


OLD  COMPANIES, 

former  monopoly  and  privileges  of,  78. 

OLD  MATERIALS, 

aUowanoe  for  in  particular  average,  1030. 

OPEN  COVER,  .  o   ,<=«        /  N 

an  invalid  contract  of  sea-msurance,  8,  18b,  n.  (q). 

[The  references  are  to  the  Sections. '\ 
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OPEN  POLICY, 

what  it  is,  9,  362. 

sometimes  denotes  floating  policy,  9. 

principles  on  "which  amount  of  interest  is  estimated,  362. 

practical  rule,  363. 

mode  of  adjustment  in  cases  of  total  and  partial  loss,  364. 

proof  of  interest  at  risk,  364. 

insurable  value  of  ship,  365. 

of  freight,  366. 

of  goods,  365. 

where  invoiced  in  foreign  money,  366. 

where  bartered,  366. 

under  drawback,  366. 

ISee  also  Fioatinq  Policies.] 

OPENING  THE  POLICY, 

meaning  of,  as  applied  to  valued  policies,  340. 

former  erroneous  doctrine,  340. 

policy  may  be  opened  where  whole  interest  valued  has  not  been  at  risk, 

345,  346. 
assured  only  recovers  in  proportion  to'  amount  actually  at  risk,  346. 
but  valuation  remains  binding  as  to  value  of  whole  contemplated  cargo,  347. 

ORNAMENTS, 

when  worn  on  person  not  covered  by  policy  on  goods,  222,  224. 

OUT  AND  HOME, 

a  voyage  out  and  home,  if  insured  at  a  single  premium,  is  one,  375. 
hence,  if  ship  seaworthy  at  outset  of  risk,  that  satisfies  the  warranty,  691. 

OUTFIT, 

when  ship's  stores  covered  by  policy  on  ship,  219. 

when  equipment  of  whaler  not  covered  by  policy  on  ship,  219. 

nor  by  policy  on  goods,  226. 

how  insured  in  the  United  States,  219. 

OVEB-INSUEANCE.     [See  Dootlb  Instteanob.] 

OVER-LOADING, 

is  unseaworthiness,  717. 


P.P.I.  POLICY.    [See  Waqbe  Policy.] 

PAINTING, 

thirds  allowed,  1029. 

PARIS,  DECLARATION  OF,  672,  774. 

PAROL  EVIDENCE, 

of  intention  to  deviate,  whether  admissible,  379. 
to  qualify  warranty  of  seaworthiness,  when  admissible,  696. 
[And  see  Consteuoiion  op  Sea  Policies.] 

PARTIAL  INTEREST, 
insurable,  259a. 
meeming  of,  259a,  284. 

[  The  references  are  to  the  Sections.  1 
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PAETIAL  LOSS, 

definition  of,  1008. 
salvage  charges  are  a,  863. 

PAKTIOULAE  AVERAaE, 
definition  of,  1008. 

difference  between,  and  particular  charges,  869,  1008. 
adjustment  of,  1008. 

what  losses  are  particular  average  generally,  1009. 

owner  may  always  elect  to  claim  for,  instead  of  total  loss,  1033,  1092,  1184. 
[And  see  ADXiraiMENT  of  Paetioulak  Aveeaqe  ;  Losses  coveeed  by  the 
Policy.]  . 

PAETICULAH  CHARaES.     [And  see  Sot  and  Laboue  Clause.] 
salvage  under  contract  recoverable  as,  865. 
distinction  between,  and  particular  average,  869,  1008. 
when  and  how  recoverable  from  underwriters,  869. 
ooly  if  incurred  to  avert  a  loss  for  which  underwriters  would  have  been 

liable,  870,  871. 
costs  of  resisting  claim,  872.  , 

expenses  of  unshipping,  warehousing,  and  re- conditioning  perishable  cargo, 

873. 
unreasonable  expenses  not  recoverable,  874. 
increased  freight  due  to  transhipment  usually  paid  as,  214. 
expenditures  for  necessary  repairs  of  ship,  875. 
may  not  be  added  to  particular  average,  to  bring  loss  up  to  three  or  five 

per  cent.,  871. 
recoverable  notwithstanding  warranty  against  particular  average,  901. 

PARTNERS  AND  PART-OWNERS, 

implied  authority  of  partner  to  insure,  136. 

of  part-owner,  136. 

authority  of  a  part-owner  to  give  notice  of  abandonment,  1188. 

PASSAGE  MONEY, 

not  insurable  as  freight,  235. 

when  paid  in  advance,  may  be  insured  by  passenger,  235. 
statutory  liabilities  of   shipowner  to  forward  passengers  to    destination 
insurable,  235. 

PASSAGES  OP  SHIP, 

one  entire  voyage  may  comprise  several,  375. 

when  a  ship  insured  out  and  home  is  still  on  her  first  voyage,  1026,  1027. 

PASSPORT, 

evidence  of  national  character,  661,  662. 

PAYMENT  OF  LOSSES.     [And  see  Settlement  oe  Claim.] 
as  between  broker  and  underwriter,  104. 
as  between  broker  and  assured,  105. 
dutv  of  broker  to  collect  and  pay,  119,  164. 
by  mistake,  when  recoverable,  109;  1242,  1243,  1244,  1246. 
right  to  set  ofl  claims  for  premiums,  &c.,  110—118. 
old  practice  as  to,  1241.  _  j   ,„,- 

effect  of  subsequent  recovery  of  thmg  insured,  1245. 
rights  of  subrogation  after,  1225. 

PAYMENT  OF  PREMIUM, 

a*  between  broker  and  underwriter,  104.  ^u        j         -j.         j 

is  conclusively  acknowledged  by  the  pohoy  as  between  the  underwriter  and 
the  assured,  106.  . 

even  where  poUoy  contains  express  promise  by  assured  to  pay  under- 
writer, 106. 

[The  references  are  to  the  Sections.] 
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PAYMENT  OF  FREMIUK—eontmued. 
assured  liable  to  broker  for,  107. 
right  to  set-off,  as  against  claims  for  losses  or  return  premiums,  110 — 118. 

PENALTIES, 

for  breaches  of  Stamp  Act,  33. 

PPOPLE, 

meaning  of,  832. 

PERFECTING  POLICY, 
by  delivery,  27. 

PERILS  OF  THE  SEAS.     [See  Losses  coveeed  bt  the  Pouoy.] 

PETTY  AVERAGES, 

what  they  are,  and  by  whom  paid,  1042. 

PIERS,  WHARVES,  DAMAGE  TO, 

whether  covered  by  collision  clause,  795. 
limitation  of  shipowner's  liability  for,  802,  n.  (A). 

PILOT, 

sea»  orthiness  of  ship  in  respect  of,  702  —704,  724. 

captain  cutting  his  cables,  against  the  advice  of  pilot,  whereby  ship  drifts 
on  rooks,  is  barratry,  845. 

PIRATES, 

loss  by,  836. 

composition  with,  gives  a  claim  to  contribution,  925,  966. 

PLEDGEE, 

of  bUl  of  lading  for  advances  may  insure,  292. 
of  property  has  an  insurable  interest,  298,  299. 

POLICY  OF  INSURANCE, 
what  it  is,  7. 

definition  of,  in  Stamp  Act,  7 . 
when  required  by  Stamp  Act,  7. 
^  statutory  requisites  of,  8,  170. 
different  kinds  of  policies,  9. 

interest  policies,  9. 

all  policies  imply  interest  unless  the  contrary  appear  on  the  face 
thereof,  9. 

wager  policies,  9. 

valued  policies,  9. 

unvalued  or  open  policies,  9. 

voyage  policies,  9. 

time  policies,  9. 

mixed  time  and  voyage  policies,  9. 

named  policies,  9. 

floating  policies,  9. 
common  form  of  English,  10. 

form  in  Marine  Insurance  Act,  10. 

Lloyd's  policy,  10. 

anchor  policy,  10. 

additional  clauses,  10. 

Institute  clauses,  10. 

club  policy,  Appendix  B. 

[7%e  references  are  to  the  SectionsA 
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POLICY  OF  mSURASGE-contmued. 
UBual  clauses  in, 

name  of  assured  or  his  agent,  11. 

assignment  clause,  12. 

"  lost  or  not  lost "  clause,  13. 

clause  describing  the  voyage  insured,  14. 

.  subject  insured,  15. 

name  of  ship,  16. 

master,  17. 
clause  describing  duration  of  risk,  18. 
liberties  to  touch  and  stay,  19. 
valuation  clause  and  sum  insured,  20. 
enumeration  of  perils  insured  against,  21 
sue  and  labour  clause,  22. 
waiver  clause,  23. 

promise  to  insure  and  receipt  of  premium,  24 
common  memorandum,  25. 
subscription,  26,  102. 
sum  insured,  26. 
date,  26. 

stamping  of,  28,  31—33.     [See  also  Stamps  :  Sup  1 

execution  of,  26,  102. 

delivery  of,  27. 

adjustment  of.     [&e  Settlement  of  Claims.] 

express  warranties  in,  29. 

implied  conditions  in,  30. 

whether  slip  is,  34,  37,  38. 

when  assured  can  recover  without  a  policy,  36. 

agreement  to  issue,  39. 

specific  performance  of  agreement  to  issue,  39. 

correction  and  alteration  of  policy  at  common  law,  40. 

rectification  of,  41. 

correction  by  consent  of,  42. 

material  alterations  in,  43 — 45. 

alterations  in  relation  to  the  Stamp  Act,  46 — 51. 

forfeiture  of,  52. 

continuing  or  renewing,  53,  82,  440. 

cancellation  of,  54,  166,  526. 

construction  of.     [See  CoNSTEUOTioif  of  Sea  Policies.] 

possession  of ,  103,  119,  130 — 134. 

duties  of  broker  entrusted  with,  163,  164. 

assured  may  maintain  trover  for,  130. 

and  broker  may  be  estopped  from  denying  its  existence,  130. 

POLICY  BROKEE.     [&«  Bbokbe.] 

POLICY,  PROOF  OF  INTEREST.     [See  Waoee  Policy.] 
policy  with  such  term  a  wager  poUoy,  311. 

PORT, 

national  character  of,  occupied  by  enemy,  96. 
limits  of  a  given,  fixed  by  mercantile  usage,  69,  454. 
meaning  of  word  in  policy,  397,  485. 

in  warranty  against  seizure  in  port,  903. 
of  loading  within  meaning  of  policy  on  goods,  448 — 454.     [_See  Duration 

OF  Risk.] 
of  dischage  within  meaning  of  policy  on  goods,  464 — 467.     [See  Dueation 
OF  Rise.] 

[The  references  are  to  the  Sections.  ] 
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PORT — continued. 

commencement  of  risk  on  ship.     [^See  Ditbation  os  Hisk.] 
"from  "  a  port,  473. 
"  at  and  from  "  a  port,  474 — 485. 

"port of  loading,"  " port  or  ports,"  " port  or  places," 

485. 
island  or  district  containing  several  ports,  486. 
end  of  risk  on  ship.     [5e«  Dubatign  of  Bisk.] 

at  named  port  or  port  of  discharge  in  general,  487 — 495. 
at  island  or  district  containing  several  ports,  496 — 499,  503. 
at  "  port  or  ports  of  discharge,"  600. 
at  "final  port "  or  "  last  port,"  501—503. 
at  "  any  port  or  ports  "  in  a  country,  503. 
in  "port"  or  "harbour"  policy,  508. 
ship  may  visit  intermediate,  when  thereis  a  usage,  391. 
unless  express  liberty  given  to  touch  at  specified  ports,  392. 
what  ports  may  be  visited  under  liberty  to  touch,   &c.,    398 — 411.     [See 

Deviation.] 
order  in  which  ports  must  be  visited,  393,  394.     [&«  Deviation.] 

PORT  CHARGES, 

ordinarily  petty  average,  1042. 

■when  general,  or  particular,  average,  945 — 957,  962. 

PORTHOLE, 

open,  when  unseaworthiness,  720. 

PORT  POLICY, 

duration  of  risk  in,  508. 

PRACTICE.     [See  also  Evidence.] 

Commercial  Court  procedure,  1269. 
the  Consolidation  Rule,  1270. 
order  for  ship's  papers,  1271,  1272. 

made  against  mortgagees,  cargo-owners  and  re-assured,  as  well  as 
against  shipowner,  1272. 

where  voyage  partly  by  land,  but  mainly  by  sea,  1 272. 

in  action  by  underwriter  for  money  obtained  by  fraud,  1272. 
assured  claiming  for  a  total,  may  recover  a  partial,  loss,  1284. 
as  to  paying  premium  into  Court,  1268. 
parties  to  sue,  1273. 

PRECIOUS  STONES.     [&e  Jewels.] 

PREJUDICE, 
loss  by,  811. 

PREMIUM, 

definition  of,  2. 

clause  in  policy  acknowledging  receipt  of,  24. 

usage  that  underwriter  looks  to  broker  for  payment  of,  106 108. 

payment  of,  in  account  between  broker  and  underwriter,   104. 

actions  for  premiums,  and  right  to  set  off  against  losses,  111—115.     [See 

Beokee.] 
for  an  iUegal  insurance,  109,  740. 
broker's  lien  on  policy  ior,  130 — 134. 
right  of  broker  to  recover  from  assured  amount  of  premium  paid  on  a  wao-er 

policy,  315,  n.  (»■).  x-  o 

forms  part  of  insurable  value,  366. 

[  The  references  are  to  the  Sections.] 
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premium:— coM<»M«erf. 

generally  deemed  to  be  included  in  valuation  360 
return  of.     [See  Retoen  of  Pbemitim.]' 
rate  of,  as  test  of  materiaUty  of  a  representation,  556. 
•as  indication  of  underwriter's  kno-wledge,  617. 
or  that  lie  waived  disclosure,  622. 

PREVENTION  OP  LOSS, 

duty  of  master  as  to,  215,  799a. 
liability  of  underwriters  for  expenses,  215. 
[And  see  Sue  and  Laboue  OmnsE.] 

PRIVILEGED  TRADE   OF  ENEMT.     [See  Iubqamtt  ;   Neutbai,;   Nbtj- 

TBAIITT.] 

destroys  neutral  character,  98. 

policy  for  neutral  engaged  in,  void,  98. 

PRIZE, 

what  it  is,  829. 

prizes  made  after  peace  concluded,  831. 

insurable  interest  in  prizes  of  captors  and  prize  agents,  251,  301—305. 

of  the  Crown,  306. 
implied  authority  of  prize  agents  to  insure  for  benefit  of  owners,  139. 

PRIZE  AGENTS.     [See  Peize.] 

PRIZE  COURTS.     [&«  FoEEiQN  Judojients  in  Questions  op  Pbize.] 

PROCEDURE.     [iSee  Peaotioe.J 

PRODUCE  OF  ENEMY'S  SOIL, 
national  character  of,  97. 

PROFITS  ON  CHARTER, 
insurable,  239. 
when  insurable  interest  commences,  279. 

PROFITS  ON  GOODS, 

insurable  in  this  country  and  abroad,  236. 

legal  grounds  for  their  insurability,  236. 

may  be  insured  either  in  valued  or  open  policies,  237. 

assured  must  show  that  some  profits  would  have  been  made,  237,  287. 

and  an  interest  in  the  goods  out  of  which  the  profits  were  to  arise,  287,  288. 

must  be  specifically  described,  241. 

profits  on  goods  not  yet  shipped  not  covered  by  common  policy,  238. 

but  may  be  insured  by  specially  worded  policy,  238. 

partial  loss  on  profits,  881,  1041. 

total  loss  on  profits,  1090. 

notice  of  abandonment  unnecessary,  1090. 

PROFITS  ON  USE  OF  SHIP, 
whether  insurable,  239. 

PROMISSORY  REPRESENTATIONS,  638—545.     {See  Repeesentations.] 

PROOF.     ISee  Evtdenoe.] 

[7%e  references  are  to  the  Sections.] 
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FRO  SAtI  freight, 

underwriter  ou  goods  not  liable  for,  877. 
loBS  on  freight  where ^ro  rati  freight  earned,  879. 
liahility  of,  to  general  average,  986. 

freight  earned  joro  ratd  before  the  casualty  does  not  vest  in  the  abandonee  of 
the  ship,  1177. 

PROTECTION  XSH  INDEMNITY  ASSOCIATIONS.     [&e  Motuai,  In- 
STJEANOE  Associations.  ] 
risks  undertaken  by,  81. 
whether  they  must  issue  policies,  81,  n.  [p). 

PEOVENDEE  FOR  LIVE  STOCK, 

not  covered  by  policy  "on  goods,"  227. 

PROVISIONS,  SHIP'S, 

covered  by  policy  on  ship,  219. 

except,  perhaps,  surplus  provisions,  219,  u.  (h). 

or  where  for  passengers'  use,  219,  n.  (A), 
to  what  amount  covered  by  time  poUoy,  220. 
not  covered  by  policy  on  goods,  224. 

PROXIMATE  CAUSE.     {See  CAUSA  Fboxima.] 

"PRUDENT  UNINSURED  OWNER," 

test  in  eases  of  alleged  constructive  total  loss,  1112,  1123,  1124. 

PUMPS, 

duration  of  risk  in  policy  on,  for  salvage  adventure,  471. 
deviation  under  policy  on,  for  salvage  adventure,  431,  n.  (t). 

PURCHASE  BY  MASTER  OP  SHIP, 
after  capture,  frc,  effect  of,  1110. 

effect  of  repurchase  of  ship  by  master  in  cases  of  abandonment,  1219. 
underwriters  may  accept  or  repudiate  repurchase,  1220. 


QUARANTINE, 

expenses  of  ordinary  quarantine  not  general  average,  961,  n.  (c). 
but  petty  average,  1042. 

QUESTIONS  BY  UNDERWRITER, 

misrepresentation  or  concealment  in  answer  to,  always  fatal  to  policy,  555, 
620. 


RANSOM,  831,  965. 

RATIFICATION.    [&e  Aqbnts.] 

RATS, 

damage  caused  by,  777,  812,  825. 

RECEIPT  CLAUSE  IN  POLICY, 
form  of,  24. 
effect  of,  24,  106,  107. 

RE-CONDITIONING  CHARGES, 

may  be  recoverable  under  sue  and  labour  clause,  873. 

to  be  considered,  in  estimating  constructive  total  loss,  1151. 

RECOVERY  BACK  OF  LOSSES  IMPROPERLY  PAID,  109,  1242,  1246. 
when  action  can  be  maintained  against  broker,  1246. 


[The  references  are  to  the  Sections.  ] 
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RECTIFICATION  OP  POLICY,  41. 

REFUGE,  PORT  OF, 

expenses  at.     [See  Gbneeal  Aveeaob.1 

REGISTER,  SHIP'S, 

proof  of  national  character,  661. 

RE-INSURANCE, 

its  nature  and  objeot,  322—324. 

formerly  illegal  in  this  country,  322. 

form  of  the  contract,  323. 

whether  necessary  to  disclose  fact  of  re-insurance,  323. 

totally  distinct  from  the  original  insurance,  324. 

re-insUrer  liable,  irrespective  of  payment  by  re-aasured,  324. 

re-assured  must  prove  original  loss,  324. 

all  defences  open  to  re-insurers,  324. 

re-insurers  not  entitled  to  notice  of  abandonment,  326,  1191. 

effect  of  suing  and  labouring  clause  in  re-insurance  contracts,  325. 

amount  recoverable  in  open  policies,  326. 

the  "  re-insurance  clause  " — "  to  pay  as  may  be  paid  thereon,"  327. 

limited  effect  of,  and  relation  to  suing  and  labouring  clause,  327. 

result  where  original  policy  and  re-insiirance  policy  contain  different 
conditions,  328. 
as  to  insuring  solvency  of  underwriter,  329. 

RENEWING  POLICY,  53,  82,  440. 

REPAIRS, 

expense  of  repairing  ship  is  particular  average,  1023. 

perhaps  also  claimable  under  sue  and  labour  clause,  875. 
mode  of  adjusting,  1023. 

deduction  of  one-third  new  for  old,  1024 — 1030. 
extra  cost  of  repairs  at  port  of  necessity,  1031. 
temporary  repairs  at  port  of  distress,  1031. 
adjustment  of  loss,  Viy  sale  of  goods,  to  repair  ship,  1031. 
expense  of  repairs  actually  done  may  be  added  to  total  loss,  1032,  1032a. 
but  not  the  estimated  cost  of  repairs  never  in  fact  made,  1032,  1032a. 
unless  the  particular  average  and  the  total  loss  fall  under  different  policies, 

1032b. 
estimated  cost  of  repairs  recoverable,  when  ship  sold  unrepaired,  1032b. 
repairs  in  a  port  of  refuge,  948. 
owner  mav  elect  to  repair,  instead  of  claiming  for  total'loss,  1033,  1092, 

1184. 
how  to  calculate  cost  of  repairs,  in  estimating  whether  a  constructive  total 

loss,  1128. 
partial  repairs  at  port  of   refuge  may  be  added   to  subsequent  complete 

repairs,  1129. 
and  expense  of  extricating  ship  from  peril,  1129. 
thirds  not  to  be  deducted  in  estimating  cost,  1129. 
how  to  estimate  cost  of  repairing  decayed  ship,  1130—1132. 

REPRESENTATION.  ,       ^        .., 

I.  General  principles  on  which  misrepresentation  and  concealment  avoid 
contracts, 
misrepresentation  and  concealment  generally,  522. 
misrepresentation  or  concealment  after  slip  initialed  has  no  effect,  522. 

makes  contract  voidable  by  innocent 
party,  523. 
the  reason  of  this,  535. 

when  election  to  avoid  must  be  made,  523 — 525. 
cancelling  policy,  when  avoided,  526. 


A. VOL.  II. 
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REPRESENTATION— <!OM<j»M«rf. 

II.  Representations  as  distinguished  from  warranties :  ground  on  which  mis- 

representation avoids  the  policy, 

definition  of  a  representation,  327. 

classification  of  representations,  S27. 

representations  may  be  either  oral  or  written,  528. 

distinction  in  form  between  a  representation  and  a  warranty,  629. 

difference  in  effect  between  a  representation  and  a  warranty,  530. 

misrepresentation  does  not  avoid  policy,  unless  material;   aliter,  of 
warranties,  631. 

when  statements  written  in  the  policy  can  be  construed  as  represen- 
tations, 632. 

cases  of  implied  representations,  533,  634. 

doctrines  as  to  ground  on  which  misrepresentation  avoids  the  policy, 
635. 

actual  fraud  not  necessary,  636. 

implied  condition  that  no  misrepresentation  or  concealment,  536. 

fraudulent  misrepresentation  may  avoid  policy,  though  not  material, 
536. 

to  avoid  the  policy,  loss  need  not  be  connected  with  misrepresentation, 
537. 

where  no  fraud,  assured  entitled  to  return  of  premium  ;   aliter,  where 
there  is  fraud,  537,  1256. 

division  of  positive  representations  into  affirmative  and  promissory,  538. 

representations,  though  affirmative  in  form,  promissory  in  effect,  538. 

whether  any  difference  between  effect  of  promissory  and  affirmative 
representation,  639,  540. 

oases  in  which  it  has  been  held  that  the  misrepresentation  of  a  future 
event  avoids  the  policy,  641,  543. 

whether  the  doctrine  of  promissory  representations  is  now  tenable,  642 
—544. 

distinction  between  promissory  representations  and  statements  of  ex- 
pectation, 546. 

the  latter  only  avoid  the  policy  where  actually  fraudulent,  645,  546. 

statements  made  without  knowledge  whether  true  or  false,  546. 

when  a  representation  positive  in  terms  is  construed  as  a  statement  of 
expectation  or  belief,  647—  549. 
from  the  position  of  the  parties  or  the  facts  of  the  case,  547,  548. 
from  the  terms  of  the  statement,  549. 

positive  misstatement,  though  a  wrong  inference  from  facts  truly  com- 
municated, avoids  the  policy,  550,  551. 

statements,  professedly  founded  on  information,  need  only  be  honestly 
made,  652. 

when  assured  responsible  for  truth  of  information  derived  from  his 
agent,  553. 

III.  Materiality  of  representations, 
definition  and  test  of  materiality,  554. 

misrepresentation  which  did  not  influence  the  underwriter  wiU  not 

avoid  the  policy  though  material,  666. 
when  representation  presumed  to  have  influenced  underwriter,  655. 
where  representation    is    made  in  answer   to  inquiry,    question    of 

materiality  does  not  arise,  656. 
misrepresentation  of  contents  of  Lloyd's  lists  wiU,  if  material,  avoid 

the  policy,  656. 
rate  of  premium  as  a  test  of  materiality,  666. 
materiality  a  que.stion  for  the  jury,  557,  1274. 
whether  evidence  of  skilled  witnesses  is  admissible  as  to  materialitv, 

626. 

IV.  What  amounts  to  a  substantial  compliance  with  a  representation, 

if  the  representation  be  as  to  a  matter  of  fact,  it  must  be  substantially 
correct,  568,  669. 

[TAe  references  are  to  the  Seetions.\ 
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rv.  What  amounts  to  a  subntantial  compliance  witt a  representation — oontd. 

if  it  be  as  to  a  matter  of  expectation  or  belief,  it  must  be  made  in  good 
faith,  568. 

if  fraudulent,  any  variance  between  the  statement  and  the  fact  may- 
avoid  the  policy,  558. 

if  no  fraud,  only  a  substantial  compliance  is  required,  559. 

cases  of  substantial  compliance,  559,  560, 

signing  policy,  the  terms  of  which  are  inconsistent  with  a  representa- 
tion, when  a  waiver,  661,  569. 

representation  may   be  withdrawn   before  contract  concluded,   661, 
567—569. 

when  representation  promissory,  does  its  falsification  avoid  the  policy 
ab  initio,  562. 

result  of  representation  being  falsified  by  act  of  the  home  government, 
by  overbearing  force,  or  unavoidable  accident,  663. 
V.  Construction  of  a  representation, 

words  are  to  be  taken  in  plain  meaning,  564. 

statements  that  ship  was  "on  the  coast,"  or  "  all  well,"  on  a  given 
day,  564. 

words  designedly  ambiguous,  565. 

words  obviously  ambiguons  without  fraud,  565. 

technical  or  peculiar  words  to  be  construed  with  reference  to  usage, 
566.    ■ 

representation  refers  to  time  of  making  contract,  567. 

previous  statements  controlled  by  what  is  said  then,  567. 

initialing  of  slip  concludes  contract,  568. 

representation  may  be  withdrawn  before  contract  concluded,  561,  569. 

what  diUgenoe  required  to  correct  a  representation,  570. 
VI.  Misrepresentation  to  first  underwriter  extends  to  all, 

limitations  on  this  rule,  571 — 573. 

it  applies  to  names  on  slip,  572. 

rule  not  favoured  in  our  Courts,  673. 

where  first  underwriter  a  "  decoy,"  this  avoids  the  contract,  674. 

REPURCHASE  OF   SHIP  AND   CARGO   BY  MASTER.      [See  Pttbohase 
BY  Master.] 

RESCISSION  OP  POLICY.     [See  Canceilation  of  Policy.] 

RESPOITOBNTIA.     [See  Bottomey.] 

RESTAMPING  POLICIES,  ,,,,..,  .«    .„ 

vrhen  necessary  in  consequence  of  alteration  m  terms,  4b— ,'jU. 
effect  of  not  restamping  on  policy,  51. 

RESTITUTION  OP  SHIP  OR  CARGO, 

:fiK^"cT:4'°for"otal  loss,  1050,  lOol,  1095,  1096,  1097a.     [See  also 
CoNSTBirOTIVB  ToTAI.  LOSS.] 

RESTRAINT  OP  PRINCES,  &o., 
meaning  of,  832. 

[And  see  Embaeqo.] 

RETURN  OP  PREMIUM, 
where  policy  ultra  vires,  79. 
broker's  right  to  set  off,  116—118. 
now  dealt  with  as  an  average  loss,  116. 
provisions  of  Mar.  Ins.  Act  as  to,  124(a. 

[The  references  are  to  the  Sections.^ 
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BETITEN  OP  FUEMXUM.— continued. 
where  risk  has  never  commenced,  1247. 

no  proportionate  return,  where  entire  risk  once  commenced,  1247,  1248, 
1261. 

as  in  policies  "  at  and  from,"  though  ship  lost  before  loading,  1261. 

efEect  of  usage  to  the  contrary,  60,  1249,  1250. 

or  though  ship  may  sail  unsea  worthy  for  the  voyage,  1251. 

no  return  of  premium  in  cases  of  deviation,  1251. 

termination  of  risk  before  making  of  policy  is  no  ground  for  return, 
1248. 

apportioned  return  where  several  distinct  risks,  1249. 

insurance  on  time  at  an  entire  premium  is  an  entire  risk,  1251. 

so  also  insurance  of  a  round  voyage,  1261. 

foreign  law,  1262. 
in  cases  of  illegality  or  fraud  and  wager  policies, 

where  policy  effected  on  behalf  of  alien  enemy,  87. 

where  illegality  or  fraud  on  part  of  assured  or  his  agents,  no  return  of 
premium,  740,  1253. 

wager  policies,  1253. 

distinction  between  contracts  executed  and  executory,  1254.  1255. 

if  risk  has  commenced,  no  return  of  premium  in  respect  of  illegal  con- 
tract, 1255. 

except  where  ignorance  of  fact,  1255. 

broker  cannot  set  up  illegality  of  insurance  or  Gaming  Acts  against 
his  principal,  121,  1266. 

premium  must  be  returned  where  policy  void  by  fraud  of  underwriter, 
1256. 

but  not  where  the  fraud  is  of  the  assured,  1256. 
where  mere  misrepresentation  without  actual  fraud,  1266. 
where  policy  is  rendered  void  ab  initio  by  non-compliance  with  warranties, 

1266. 
or  by  making  a  material  alteration,  1256. 
for  want  of  interest,  &c.,  332,  1257. 

not  where  interest  merely  defeasible,  1258. 

under  the  Prize  Acts,  1258. 

where  insurance  on  goods  by  wrong  ship,  1258. 

for  short  interest,  1269. 

for  over-insurance,  332,  1259,  1260. 

no  return  for  over-insurance  cm  valued  policies,  1260. 

in  case  of  double  insurance,  1259,  1260. 

no  return  when  double  insurance  effected  knowingly,  1262. 

apportionment  of  return  amongst  several  insurers,  1261,  1262. 
under  express  stipulation,  1263. 

in  case  the  ship  sails  with  convoy  and  arrives,  1263,  1264. 

"for  arrival,"  1266. 

"  if  the  ship  sails  with  convoy,"  1266. 

if  ship  be  sold  or  laid  up,  1267. 

if  ship  be  not  employed  in  specified  trade  or  area,  1267. 
paying  the  premium  into  Court,  1268. 

REVENUE  LAWS, 

risks  in  contravention  of  our  own  illegal,  741. 
of  foreign  states  disregarded  in  our  Courts,  742,  809. 
and  loss  through  their  breach  recoverable,  809. 
if  underwriter  had  notice  of  risk,  744. 

RIGGING, 

damage  done  to,  when  particular  average,  and  when  wear  and  tear  776 
when  general  average,  928,  929,  932. 

[The  references  are  to  the  Sections.] 


INDEX.  1709 

RISK, 

exposure  to  risk  of  perils  insured  against  indispensable  in  contract,  5,  6. 

change  of .     [&c  Deviation  ;  Delay;  Chanoe  of  Risk.] 

commencement,  continuance  and  end  of.     {See  Dfeation  op  Risk  ;   Time 

POMOT.] 

duration  of.     \_See  Ddbation  op  Risk  in  Voyaob  Policies  ;  Time  Pomot.] 

RISK  or  CRAFT, 

clauses  to  cover,  in  policy  on  goods,  447,  458,  459. 

RIVER  NAVIGATION, 

risk  of,  in  lighters,  when  usual,  is  covered  by  common  policy  on  goods,  457. 
what  is  seaworthiness  for  stage  of,  699 — 701. 

ROBBERY, 

distinction  between,  and  theft,  837. 

of  gold,  jewels,  &c.,  not  at  risk  of  shipowner,  802. 

ROYAL  EXCHANGE  ASSURANCE  CORPORATION, 
incorporation  and  former  monopoly  of,  78. 
right  to  plead  the  general  issue,  78. 

RUNNING  DOWN  CLAUSE.     [See  Collision.] 

RUNNING  LANDING  NUMBERS,  899. 


SAFE  IN  PORT, 

warranty  that  ship  is,  640. 

SAFELY  LANDED, 

goods  are  covered  until,  456,  457,  460,  461,  464. 

SAFETY, 

ship  must  be  in  good,  at  terminus  a  quo  before  policy  can  attach,  474,  476, 

478. 
meaning  of  "  moored  in  good  safety,"  488 — 491. 
warranty  of  ship's,  640. 

SAILING,  TIME  OP, 

warranties  as  to,  641—653.     [&e  Waeeanties,  Expebss.] 
when  material,  to  be  disclosed,  592—594. 

what  damage  to,  is  particular  average,  and  what  wear  and  tear,  776,  822. 
what  general  average,  934. 

SALE  OF  SHIP  OR  OF  WHOLE  OR  PART  OF  CARGO  BY  MASTER. 
[See  Mastee  ;  Abboltjte  Total  Loss  ;  Constbuotive  Total  Loss.] 
underwriter  on  goods  not  liable  for  sale  to  defray  repairs  of  ship,  784. 
sale  can  never  transform  an  average  into  a  total  loss,  whether  of  goods  or 

sHp,  801,  1056,  1U3. 
effect  of  "right  sale,"  1065,  1056,  1059. 
effect  of  sale  on  prior  notice  of  abandonment,  1064. 

SALES,  ,         ..  *  ,nio 

of  damaged  goods,  when  underwriter  pays  expenses  ot,  1019. 

SAT  'T^T*"R'T'T?iB 

not  included  under  the  word  "  salt  "  in  the  common  memorandum,  883. 

[  The  references  are  to  the  Sections.] 
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SALVAGE, 

deviation  solely  to  save  property  avoids  policy,  434 . 

deviation  to  save  life  justifiable,  434. 

liability  of  underwriter  for,  as  loss  by  peril  insured  against,  863,  865. 

it  earned  under  Maritime  Law  is  not  within  sue  and  labour  clause,  864, 

866,  870. 
aliter,  if  earned  under  contract,  865. 
result,  where  particular  average  damage,  apart  from  salvage,  amounts  to 

100  per  cent.,  is  that  maritime  salvage  is  not  recoverable,  864 — 867. 
can  salvage  charges  be  recovered  as  well  as  a  total  loss  ?  867. 
life  salvage  not  recoverable,  868. 
salvage  recoverable  notwithstanding  warranty  against  particular  average, 

901. 
liability  of  abandonee  of  ship  for,  1211. 
is  transferred  to  the  underwriters  by  abandonment,  1205. 
in  all  cases  of  total  loss,  absolute  oi^  constructive,  1045,  1182,  1214. 
effect  of  abandonment  as  a  transfer  of  salvage,  120S — 1210. 
distribution  of  salvage  amongst  different  sets  of  underwriters,  1216 — 1216. 
as  between  insurers  and  bottomry  bondholders,  1217. 
[And  see  Abahdonment.] 

SALVAGE  LOSSES, 

total  losses  with  benefit  of  salvage,  1206. 
adjustment  of.     [&«  Adjustment  op  Totai  Losses.] 

"  SALVAGE  LOSSES  WITHOUT  ABANDONMENT,"  1045. 

SALVAGE,  WITHOUT  BENEFIT  OF, 

clause  makes  policy  wager  policy,  311 — 313.     [/See  Wa&ee  Pomot.] 
unless  thing  insured  incapable  of  salvage,  313. 

SEA  LETTER  (OR  PASSPORT), 

evidence  of  national  character,  661,  662. 

SEAMEN'S  EFFECTS, 
insurable,  244,  245. 
but  not  as  "  goods,"  224. 

SEAMEN'S  WAGES, 

formerly  not  insurable,  244. 

but  goods  the  proceeds  of,  were,  244. 

wages  now  insurable,  244,  308. 

SEARCH,  RIGHT  OF, 

resisting,  is  breach  of  neutrality,  671,  760. 

effect  of  Declaration  of  Paris  on,  672. 

doctrine  of,  expounded  by  Lord  Stowell,  673. 

consequences  of  resistance  to,  673,  674. 

limitations  upon,  674. 

putting  neutral  gouds  on  enemy's  armed  Vessel  shows  intention  to  resist,  667. 

SEAWORTHINESS,  IMPLIED  WARRANTY  OF, 
provisions  of  Mar.  Ins.  Act  as  to,  685a. 
is  implied  in  voyage  policies  only,  30,  686,  697. 
may  be  waived  without  fresh  stamp,  49. 
general  doctrine  and  meaning  of,  686. 
only  excluded  by  clearest  language,  686. 
"  seaworthiness"  a  variable  term,  687,  710. 
breach  of,  avoids  contract,  688. 
though  unseaworthiness  remedied  before  loss,  688. 
or  assured  ignorant  of  defect,  688. 
warranty  is  implied  in  policies  on  goods,  689. 

[The  references  are  to  the  Sections.] 
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SEAWORTHINESS,  IMPLIED  WARRANTY  OF-contintied. 
does  not  extend  to  lighters  in  which  goods  are  landed,  689. 
nor  to  goods  themselves,  689. 

but  implies  fitness  of  ship  to  carry  the  goods,  689,  717. 
may  be  waived  by  underwriters,  690. 

does  not  imply  that  ship  shall  continue  seaworthy,  691,  693. 
nor  extend  to  conduct  of  crew  during  voyage,  692,  693. 
effect  of  admission  of  seaworthiness  in  policy,  694. 
law  as  to,  in  United  States,  695. 
whether  parol  evidence  admissible  to  vary,  696. 
not  implied  in  time  policies,  697. 
there  are  degrees  of  seaworthiness,  698. 
seaworthiness  in  port  under  policy  ''at  and  from,"  698. 
unseaworthiness  on  sailing  under  policy  "  at  and  from,'.'  698. 
doctrine  of  voyages  in  stages,  699. 
effect  of  doctrine  of  stages,  700. 
stages  of  river  and  sea  voyage,  701. 
stage  of  voyaga  for  which  a  pUot  is  required,  702 — 704. 
stages  for  coaling,  709 — 707. 

whether  warranty  implied  when  ship  at  sea  at  beginning  of  risk,  708. 
whether  modified  when  voyage  begins  at  a  distant  port,  709. 
no  fixed  standard  of  seaworthiness,  710. 
standard  varies  with  voyage,  710. 

and  with  class  of  ship,  710. 
standard  has  been  raised,  711. 
whether  it  varies  with  nationality  of  ship,  711. 
extent  of  warranty  depends  on  subject  of  insurance,  712. 
definition  of  seaworthiness  as  regards  hull,  stores  and  rigging,  713,  718. 
presumption  when  ship  found  uuaeaworthy  soon  after  sailing,  714. 
unseaworthiness  for  want  of  knees,  715. 

for  decayed  ironwork  and  timbers,  716. 

through  overloading  and  want  of  trim,  717. 

because  ship  not  fitted  for  particular  cargo,  717. 

for  rotten  sails,  718. 

defective  stores,  718. 

insufficient  ground  tackling,  718. 

for  want  of  stores  and  medicines,  719. 
bunker  coals,  719. 

through  non-adjustment  of  compasses,  720. 
neglect  of  some  precaution,  720. 
open  port,  720. 

as  regards  master,  721. 

mates  and  crew,  722,  723. 
pilot,  724. 
proof  of  unseaworthiness,  714,  725,  726. 
seaworthiness  is  a  question  for  jury,  726,  1274. 
whether  warranty  has  been  waived  is  for  Oourt,  1274. 
necessity  of  proper  documents  on  board,  728—732. 

[See  Implied  Condition  that  Ship  shall  be  pkopbbly  Documented.] 

SEIZURE.     \_See  Capture.] 

SELLER.     ISee  Vendee  and  Vendoe.] 

SENTENCE,  ,      „  ^  n 

of  foreign  Prize  Court,  675—686.     [See  Eoebion  Judombnts  in  Questions 

OF  Peize.] 

ci'PT-OFF 

between  assured,  broker,  and  underwriter,  110—118. 

[The  references  are  to  the  Sections.] 
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SETTLEMENT  OF  CLAIM, 
old  practice  as  to,  1241, 
modern  practice,  103 — 105. 
accounts  as  between  broker  and  assured,  104. 
only  conclusive  as  against  assured,  if  cognizant  of  usage  of  Lloyd's,  124 — 

129. 
how  underwriter  discharged  at  common  law,  125,  127. 
broker  must  have  the  policy  in  his  hands,  125. 

and  there  must  have  been  a  specific  payment  in  respect  of  the  specific  loss, 
127. 

[Ss«  Adjustment  of  Pouoy.] 

SHAFTS, 

breakage  of,  when  covered  by  Inchmaree  Clause,  861,  n.  (y). 

SHARE  IN  COMPANY, 
uninsurable,  249. 

shareholder  cannot  insure  property  of  company,  249,  307. 
whether  shareholder's  interest  in  adventure  insurable,  249,  307. 

SHAREHOLDER.     [See  Shaee  in  Company.] 

SHIP,   DURATION    OF   RISK   ON.     [See  Duration  of  Risk  in  Voyaqb 
PouoLES ;  Tike  Policy.] 

SHIP,  INSURANCE  OF, 

"ship "  includes  aU  builds  of  vessels,  184. 
how  insured  by  common  policy,  218. 
what  is  covered  by  policy  on,  in  common  form,  218. 
not  cargo,  218. 

provisions,  stores  and  tackle,  219. 

outfit  in  the  sense  of  stores  and  provisions  for  the  voyage,  219. 
not  outfit  and  fishing  stores  of  -whaling  ships,  219. 
bunker  coals  and  engine  stores,  220. 
the  boats,  221. 

insurable  iuterest  in  ship  of  shipowner  and  charterer,  261,  1278. 

after  sale,  281. 

lender  and  borrower  on  bottomry,  289,  290. 

mortgagor  and  mortgagee,  298,  299. 
nature  or  extent  of  assured's  interest  need  not  generally  be  disclosed,  251, 

252. 
except  in  insurance  by  holder  of  bottomry  bond,  243,  252. 
and  perhaps  by  captor,  251. 
owner  of  cargo  cannot  insure  ship,  310. 
proof  of  interest  in  ship,  1278. 

"  SHIP  OR  SHIPS," 

insurance  on  goods  on  board  "  ship  or  ships."     [See  Floatinq  Policieb.] 

SHIP-BROKER, 

can  insure  his  commission,  240,  297. 

SHIPOWNER, 

his  insurable  interest  in  ship,  261,  281. 
how  far  protected  by  the  ordinary  policy,  218  -  221. 

insurance  of  his  liabilities  for  improper  navigation,  7,  -81,  nn.  (o),  {p),  250, 
280. 

as  carrier  of  passengers,  235,  280. 

as  carrier  of  goods,  257,  309. 
may  be  insurer  of  goods  carried  by  him,  7. 
his  insurable  interest  in  freight,  262. 
when  it  commences,  265 — 279. 
his  insurable  iuterest  in  average  expenses,  Z80. 

[  The  references  are  to  the  Sections.  ] 
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SHIPOWNERS'  CLUBS,  80-84.     [See  Mxttoai,  Insubance  Association.] 

SHIPOWNER'S  LIABILITIES, 

for  improper  navigation,  inaurable,  250,  280. 
whether  a  policy  is  required,  7,  81,  u.  (p). 
as  carrier  of  passengers,  insurable,  23.5,  280. 

goods,  give  insurable  interest  in  the  goods,  257,  309. 

SHIPPING  CHARGES, 

included  in  insurable  value  of  goods,  365. 

SHIP'S  HUSBAND, 

has  no  implied  authority  to  insure  for  owners  of  ship,  136. 
insurable  interest  of,  in  his  commission,  240. 
quiere,  as  "  disbursements,"  246. 

SHIP'S  PAPERS, 

order  for,  1271,  1272. 

SHIPWRECK.     [See  Losses  Coveeed  by  the  Pomoy  ;  Absolute  and  Consteuo- 
TivE  Total  Loss  on  Ship.] 

SIGNATURE  OE  INSURER.    [See  Stjbsoeifhon  op  Policy.] 

SIMULATED  PAPERS, 

carrying,  without  leave,  is  breach  of  warranty  of  neutrality,  656,  664,  666. 
and  of  implied  condition  that  ship  shall  be  properly  documented,  732. 
carriage  of,  is  proved  by  sentence  of  foreign  Prize  Court,  683,  732. 

SINGLE  AND  CROSS  LIABILITIES,  793,  794. 

SINKING, 

what  is  a,  891. 

SISTER  SHIP  CLAUSE,  795,  n.  (g). 

SLAVES, 

not  a  legal  subject  of  insurance,  245,  n.  (2). 

loss  by  mortality  of  negro  slaves,  when  underwriter  liable  for,  781. 
[See  Live  Stock.] 

SLIP  OR  LABEL, 

what  it  is,  34,  102. 
specimens  of.  Appendix  B. 
formerly  not  admissible  in  evidence,  34. 
now  admissible,  34,  37,  n.  {p). 
not  enforceable  in  equity,  36. 
whether  it  can  now  be  stamped  as  a  policy,  37,  38. 

course  of  business  as  to,  102.  ,...,.,   -i    i-„„ 

concealment  or  misrepresentation  relates  to  time  when  skp  mitialed,  522, 
567-  669,  676. 
SMALL  DAMAGE  CLUBS,  81. 

SMUGGLING,  ,  .         ,,     ,,1 

adventure  in  violation  of  British  revenue  laws  uninsurable,  741. 
aliter,  when  against  those  of  foreign  states,  712. 

if  underwriter  has  notice  of  nature  of  nsk,  744. 
without  owner's  privity  is  barratry,  844. 

SOLVENCY  OP  THE  UNDERWRITER, 
insurances  of,  legal  in  this  country,  329. 

SOUND  AND  DAMAGED  VALUES,  1013. 

iThe  references  are  to  the  Sections.] 
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SPARS 

what  damage  to,  is  particular  average,  and  what  wear  and  tear,  776. 
what  general  average,  934. 

SPECIE  AND  RETURNS,  ,      ,  _, 

policy  on,  does  not  cover  advance  by  charterer,  Zi». 

what  kmounts  to  loss  of,  1067-1076,  1079,  1080. 

SPECIFIC  DESCRIPTION, 

of  nature  or  extent  of  interest,  when  necessary,  2S1,  25Z,  /&Za. 

when  not,  281,  252. 
of  bank  notes  and  biUs,  224. 
of  deck  goods,  225. 
of  live  stock  and  provender,  227. 
of  profits  on  goods  and  commissions,  241. 
of  interest  of  lender  on  bottomry  and  respondentia,  243. 

SPOILED  STAMPS,  33. 

SPOLIATION  OE  PAPERS, 

is  breach  of  neutral  conduct,  666. 

SPONTANEOUS  COMBUSTION, 

underwriter  not  liable  for  loss  by,  778,  828. 
loss  of  freight  consequent  on  danger  of,  807. 
general  average  sacrifice  due  to,  918. 

STAMP  ACT, 

definition  of  policy  in,  7. 

when  policy  compulsory  by,  7. 

requisites  of  policy  under,  8,  31. 

scale  of  duties  under,  31. 

on  policy  on  ship,  &c.,  under  construction  or  repair,  31. 

effect  of  omission  to  stamp  under  old  law,  32. 

stamping  policy  after  execution  under,  32. 

penalties  for  breaches  of,  33. 

spoiled  stamps,  33. 

effect  of  Stamp  Acts  on  slip,  34,  35,  37. 

whether  a  slip  can  be  stamped  as  a  policy,  37,  38. 

alterations  in  policy  as  affected  by  Stamp  Act,  46—61. 

STAY,  TO  TOUCH  AND.    [Se«  Libeett  to  Tottoh  and  Stay.] 

STEAM, 

loss  by  explosion  of,  828,  861. 

STOPPAGE  IN  TRANSITU, 

effect  of,  on  insurable  interest  in  goods,  286. 

STORES, 

ship's  stores  and  provisions,  when  covered  by  policy  on  ship,  219,  220. 

fishing  stores  for  whaling  voyages  not  covered,  219. 

bunker  coals  and  engine  stores,  when  covered,  220. 

whether  covered  by  policy  on  hull  and  machinery,  220. 

how  far  covered  by  time  policy,  220. 

sufficient  supply  of,  necessary  for  seaworthiness,  713,  71S,  719. 

STOWAGE, 

bad,  is  unseaworthiness,  717. 

STRANDING.     [See  Losses  Covbeed  by  the  Pouoy.] 

[7%e  references  are  to  the  Sections.] 
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STRANDING  WITHIN  THE  MEANING  OP  THE  MEMOEANDUM, 
there  must  be  a  settling  down  on  the  obstructing  object,  not  a  mere  touch 

and  go,  888. 
grounding  must  not  be  in  the  ordinary  course  of  things,  889. 

but  unusual  or  accidental,  890. 
instances,  890. 
purposely  running  ship  on  shore  is,  886. 

STRANDING,  VOLUNTARY, 

a  general  average  loss  when  ship  is  got  off  again,  937. 

though  not  treated  so  in  this  country,  938. 
where  ship  lost,  but  cargo  saved,  939 — 942. 
in  the  United  States,  940. 
is  a  stranding  within  the  memorandum,  886. 

STRIKING  OFF  LOSSES, 

what  it  was  under  old  practice,  1241. 
efEeot  of,  on  underwriter's  liability,  1242. 

SUBJECTS  OF  MARINE  INSURANCE, 

in  general  everything  exposed  to  sea  risks  may  be  insured,  217. 

ship,  218—221. 

huU  and  machinery,  218,  220. 

goods,  222—228. 

freight  and  advanced  freight,  229 — 234. 

passage  money,  235. 

profits,  236— 239,  241. 

commissions,  240,  241. 

bottomry  and  respondentia  loans,  242,  243. 

seamen's  wages  probably  uninsurable,  244. 

seamen's  effects,  244. 

master's  wages  and  effects,  245. 

slaves  uninsurable,  245,  u.  («). 

disbursements,  246—247. 

bills  of  exchange,  248. 

specie  and  returns,  248. 

money  advanced  on  account  of  freight,  248. 

shares  in  companies  uninsurable,  249. 

Sr^^e^Senfol' interest  in  subject  need  generaUy  not  be  described, 

251— 252b.  ,  .    „      .  ,„-, 

extent  of  interest  iutended  to  be  insured  is  for  jury,  1274. 

SUBMERSION,  .  ,  ,  ,    „    m^s 

whether  necessarily  a  total  loss,  1U4». 

SUBROGATION, 

principle  of,  1225,  1226. 

distinction  between,  and  abandonment,  1227. 

rarsurog:?^n^^veultrwnters^^^^^^^ 

XSrthirdfo;  to  demurrage  paid  by  tortfeasor  ^here  these  are 

:C^^^  SS1;^ir^'^^eceived  by  assured, 

subrogaTion'where  several  instances  by  different  persons  exceeding  value 

of  thing  insured,  333,  334,  12d/. 
bailor  and  bailee,  1238. 

[The  references  are  to  the  Sections.} 
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SUBROGrATlOl!!— continued. 

carrier  and  owner  of  goods,  1238. 

mortpragor  and  mortgagee,  333,  1239. 

on  which  set  of  underwriters  does  loss  eventually  fall  ?  1238,  1239. 

assured  must  not  prejudice  insurer's  rights  of  subrogation,  1240. 

should  disclose  unusual  terms  in  contract  of  carriage  which  may  affect 

insurer's  rights  of  subrogation,  1238. 
may  give  a  conditional  release,  1240. 

SUBSCRIPTION  OP  POLICY, 

is  essential,  26. 

mode  of,  26,  102. 

at  Lloyd's,  77. 

each,  at  Lloyd's  makes  a  separate  contract,  26,  77. 

by  partners,  79. 

by  companies,  79. 

by  mutual  associations,  80, 

by  agents,  166. 

proof  of  agent's  authority,  166,  1276. 

SURSTITUTED  CARGO, 

covered  by  policy  on  goods,  222. 

expenses  of  putting  on  board,  salvage  to  underwriter  on  freight,  880. 

SUBSTITUTED  EXPENSES,  963. 

SUBSTITUTED  SHIP, 
freight  payable  to,  881. 

SUCCOURING  DISTRESSED, 

deviation  for  purpose  of,  is  justifiable,  434. 

SUE  AND  LABOUR  CLAUSE.     [And  see  Vartiovjas,  Gsas.QiEB.'] 
form  of,  22. 

object  of  the  clause,  865. 

maritime  salvage  not  recoverable  under,  864,  866,  870. 
salvage  services  under  contract  recoverable  under,  865,  871. 
effect  of,  in  policy  of  re-insurance,  325,  827,  866. 
where  inapplicable,  may  be  ignored,  73. 
statutory  duty  of  assured  and  his  agents  to  avert  or  minimise  a  loss,  779a, 

870. 
particular  charges  recoverable  under,  869. 

if  incurred  in  order  to  avert  a  loss  which  would  fall  on  insurers,  870,  871. 
notwithstanding  warranty  .against  particular  average,  901. 
general  average  not  recoverable  under,  870. 

costs  of  resisting  claim  for  which  underwriters  would  have  been  liable,  872 
expenses  to  avoid  deterioration  of  cargo,  873. 
only  reasonable  expenses  recoverable,  874. 
clause  not  applicable  to  carrier's  insurance  against  liability,  872. 

SUEZ  CANAL, 

grounding  in,  901. 

SUM  INSURED, 
clause  for,  26. 
must  be  stated  in  policy,  8,  26. 

"  SUNK  OR  BURNT," 

in  the  memorandum,  882,  891. 

SUSPICION  OF  DAMAGE, 
loss  by,  784,  811. 

[Z'Ae  references  are  to  the  Sections.] 
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SUSPICIOUS  PAPERS, 

carrying,  is  breach  of  warranty  of  neutrality,  666. 


T.  L.  O.     [See  Toiai  Loss  Only.] 

TACKLE, 

defect  in  ground  tackle  is  unseaworthiness,  718. 

fishmg  tackle  of  whaling  ships  not  covered  by  general  insurance  on  "  goods 

or  "ship,"  219,  226.  ^ 

conies  under  head  of  "  outfit,"  219. 
general  average  through  extraordinary  use  of,  932. 

TAKINGS  AT  SEA,  829. 

TECHNICAL  WEAR  AND  TEAR,  777. 

TELEGRAPH, 

duty  of  principal  to  telegraph  information  to  agent  insuring,  577. 
duty  of  agent  to  telegraph  information  to  principal,  586. 

TEMPORARY  REPAIRS, 

in  eases  of  constructive  total  loss,  1129. 
when  particular  average,  1031. 

TERMINATION  OF  RISK, 

in  voyage  policies.     [See  DnnATiON  op  Risk  in  Votaqe  Policies.] 
in  time  pofioies.     [See  Time  Policy.] 

TERMINI  OP  THE  VOYAGE, 

what  they  are,  and  how  described,  369,  372 — 375. 

THIEVES,  THEFT  (FURTUM), 

whether  underwriter  liable  for  loss  by,  837. 
limitation  of  shipowner's  responsibility  for,  802. 

THIRD  NEW  FOR  OLD, 
deduction  of,  1024—1030. 

[See  Adjustment  of  Pabtiotjlae  Aveeaoe  on  Ship.] 

THIRTY  DAYS  AJ'TER  ARRIVAL, 

duration  of  risk  expressed  to  continue,  495. 

TIME, 

reasonable,  is  question  of  fact,  1274,  n.  (o). 

TIME  CHARTER, 

insurance  of  freight  under,  with  diminishing  clause,  276. 

TIME  CHAPTER  CLAUSE,  787. 

TIME  OF  SAILING, 

need  not  usually  be  disclosed,  592. 

when  material,  592—596. 

proof  of,  1280. 

warranties  as  to,  641—653.     [See  Waeeantibs,  Expeess.] 

[7%e  references  are  to  the  Sections.] 
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TIME  POLICY, 

what  it  is,  436. 

duration  of  risk  under,  437,  441. 

may  be  retrospective,  437. 

underwriter  liable  where  ship  receives  her  death-wound  within  the  term, 

but  does  not  sink  till  after  its  expiration,  438. 
limited  in  this  country  to  one  year,  439,  440. 
may  be  prolonged  by  special  clause,  S3,  440. 
continuation  clause,  440. 
commencement  of  risk  "  from  "  a  day,  441. 
time  of  what  place  determines  duration  of  risk,  441. 
proof  of  time  of  loss,  in  case  of  missing  ship,  442. 
mixed  policies,  or  time  policies  with  a  local  description  of  the  voyage 

insured,  443. 
construction  and  effect  of  mixed  policies,  443. 

ship  need  not  be  »t  tei-minm  a  quo  at  the  commencement  of  the  term,  444. 
end  of  risk  in  mixed  policies,  444. 
stanjping  of  time  policies,  31 .     [S««  Stamp  Act.] 

policies  for  voyage  and  time,  31,  446. 
no  warranty  of  seaworthiness  in  time  policies,  697. 

TOTAL  LOSS.     [See  Absolttte  Totai,  Loss ;  Conbtbuotivb  Totai  Loss.] 

"TOTAL  LOSS  ONLY,"  902. 

TOUCH,  STAY,  ANB  TRADE.     [See  Libeety  to  Touch  abd  Stat.] 

TRANSHIPMENT, 

power  and  duty  of  master  as  to  transhipment  of  cargo.     [See  Masteb.] 
nu  general  rigbt  of  transhipment  in  floating  policies,  192. 
shipowner  entitled  to  full  freight  on  arrival,  207. 
generally  underwriter  on  goods  not  liable  after,  191,  468. 

but  remains   liable  if   cargo  transhipped  with   his   consent  or  from 
necessity,  192,  468. 
whether  he  is  liable  for  increased  freight,  214,  811,  881. 
liability  of  underwriter  on  freight  for  expense  of,  1 168. 

TREATIES, 

international,  part  of  law  of  land,  746. 
insurances  on  adventures  violating,  are  void,  746. 

TREATY  OF  PARIS,  1856, 
declaration  of,  672,  774. 

TRIALS, 

a  peril  insured  against  by  a  shipbuilder's  policy,  861,  n.  (q). 

TRIM  OF  SHIP, 

want  of  trim  is  unseaworthiness,  717. 

TRUSTEE, 

insurable  interest  of,  in  trust  property,  300. 


UNDERWRITERS, 

who  may  be,  76. 

different  kinds  of.     [See  iNsiraEE.] 

course  of  business  between  underwriters  and  brokers,     \_8ee  Beokees.] 
UNINSURED, 

meaning  of  "  warranted  uninsured,"  637. 
reason  for  warranty,  and  oonstruotion  of,  797. 


[  The  references  are  to  the  SectionsJ^ 
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UNSEAWOKTHINESS, 

what  constitutes.     [&«  Sea-wobthiness.] 

UNVALUED  POLICY, 

definition  of,  9.     ^And  see  Open  Policy.] 

USAGE.     \_See  Lloid's  ;  CoNaiETJOTioN.J 

USAGES  OF  PARTICULAR  TRADES  AND  PORTS, 
of  East  India  trade  to  make  intermediate  voyages,  58,' .505. 
°*  9*2^°*  ^^^  *°  ^'°''^  rigging  in  bank  sauls  in  Canton  River,  58,  507. 
of  Afnoan  trade  in  relation  to  delay,  414. 
■when  risk  on  goods  ends  in  African  harter  trade,  463. 
of  Newfoundland  trade  to  make  banking  or  intermediate  voyages,  58,  62, 

■when  risk  on  goods  ends  on  outward  risks  in  Newfoundland  trade,  58,  463. 

of  Oporto  ■wine  trade  for  ships  to  complete  loading  outside  the  bar,  59. 

of  Florida  trade  to  load  at  Tigre  Island,  though  insured  "at  and  from" 

Amelia  Island,  59,  454. 
as  to  discharging  goods  at  Leghorn  and  at  Archangel,  69. 

in  Spanish  contraband  trade,  457. 

in  West  India  plantation  trade,  457. 

in  St.  Petersburg  and  Hamburg  trade,  467. 

in  Port  of  London,  467,  458. 
particular  usages  must  be  proved  to  satisfaction  of  jury,  1273. 


VALUATION  OF  INSURABLE  INTEREST, 

in  theory,  the  termination  of  the  risk  should  be  regarded,  336. 

in  practice,  the  outset  alone  is  considered,  338. 

iufeingement  of  indemnity  principle,  337,  338. 

for  general  average  purposes.     [See  Adjustmejjt  or  Genbeai  Aveeaoe.] 

VALUED  POLICY, 

effect  of,  on  principle  of  indemnity,  3,  u.  {I). 

definition  of,  9. 

distinction  between,  and  wager  policy,  318. 

the  valuation  clause  and  its  effect,  339,  340. 

as  to  underwriters  liability  for  general  average,  339,  1006. 

how  applied  in  case  of  partial  loss,  340. 

meaning  of  "opening  the  policy,"  340. 

valuation  always  binding  between  assured  and  underwriter,  341,  797. 

but  excessive  valuation  may  avoid  the  whole  contract,  319,  342. 
when  should  excessive  valuation  be  disclosed?  342,  313. 
what  is  a  proper  valuation  of  goods  ?  343,  344. 
underwriter  may  always  show  whole  interest  valued  has  not  been  at  risk, 

345. 
valuation  may  under  these  circumstances  be  opened,  345,  346. 

but  remains  binding  as  to  value  of  the  whole  contemplated  cargo,  347. 

unless  assured  only  intended  to  value  a  part,  355. 
valuation  immaterial  in  estimating  a  constructive  total  loss,  348,  1133. 
effe.t  of  several  insurances  on  same  thing  differently  valued  in  different 
policies,  349—354. 

where  assured  has  previously  recovered  under  other  policies,  350 — 352. 

advisability  of  suing  first  upon  policies  of  lesser  valuations,  351,  363. 

practice  of  average  adjusters,  353. 
adjustment   of  contribution   between  underwriters  on  policies   differently 

valued,  354. 
on  ship  considered,  366. 

proof  that  assured  on  ship  and  freight  receives  more  than  indemnity  for 
total  loss,  367. 

r The  references  are  to  (he  Sections.] 
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VALUED  FOIACY—eontinuecl. 
on  freight,  358. 

for  a  voyage  of  several  stages,  36S. 
modem  use  of  valued  time  policies  on  freight,  358. 
on  goods,  359. 

specific  valuations,  359. 

"  to  be  thereafter  declared  and  valued,"  360. 

valuation  should  be  declared  before  losff,  360. 

does  valuation  of  goods  for  a  round  voyage  apply  to  proceeds  or 

returns?  360. 
does  valuation  include  premium  ?  360. 
stipulation  as  tn  rate  of  exchange  does  not  make  a  valued  policy,  361. 
apportionment  of  valuation  where  one  gross  sum  covers  varieties  of  subjects, 
361. 

VENDEE  AND  VENDOR, 

insurable  interest  of,  in  goods,  281 — ^286. 
how  proved,  1279. 
usually  depends  on  property,  282. 
when  the  property  passes,  282,  283. 
may  depend  on  agreement  as  to  risk,  284,  285. 
after  stoppage  in  transitu,  286. 
insurable  interest  of,  in  profits,  287,  28S. 

proof  required  that  some  profits  would  have  been  made,  237,  287. 
whether  goods  must  have  been  shipped,  238. 

VENDOR.     [See  Vbitdee  and  Vbndoe.] 

VICE,  INHERENT, 

underwriter  not  liable  for,  778. 

contribution  for  general  average  loss  due  to,  918. 

VOLITION,  OR  ELECTION, 

loss  due  to,  is  not  insured  against,  785. 

VOLUNTARY  STRANDING.     [See  Stbandino,  Volttntaet.] 

VOYAGE, 

insured  {viaggium),  14,  369. 

how  described  in  policy,  14,  372,  373. 

of  the  ship  (iter  navia),  369. 

deviation,  what  it  is,  370.     \_See  Dbvi«tioij.] 

abandonment,  or  change  of  voyage,  what  it   is,   370.      {See  Change  oi' 

VoYAQB ;  Deviation.] 
distinction  between  the  voyage  insured  and  the  voyage  of  the  ship ;  between 

deviation  and  change  of  voyage,  371. 
termini  of,  how  ascertained,  372. 
course  of  ship  need  not  be  set  out,  373. 

distinction  between  insuring  "  from  "  and  "  at  and  from,"  374,  473,  474. 
insurances  for  the  round  voyage  "  out  and  home,"  375. 
duration  of  insured.     [See  Dueation  op  Risk  in  Voyage  Policies.] 

VOYAGE,  FIRST,  when  ship  is  on,  1026,  1027. 

VOYAGE,  LOSS  OE, 

by  blockade  or  embargo,  not  covered,  804,  806. 

by  fear  of  capture,  804 — 806. 

has  nothing  to  do  with  loss  of  ship,  1104. 

but  may  effect  constructive  total  loss  of  goods,  1142. 

not,  however,  mere  loss  of  season,  1145 — 1148. 
effect  of,  on  freight  policy,  1039,  1166. 

[7%e  references  are  to  the  Sections.^ 
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VOYA&E  POLICY, 

what  it  is,  9,  369. 

description  of  voyage  insured  in,  14,  369,  372. 

change  of  such  voyage,  370,  371.     [See  also  Deviation.] 

deviation  from  such  voyage,  370,  371.     \_See  also  Deviation.] 

voyage  insured  in,  may  be  entire,  though  consisting  of  several  passages,  375. 

implied  warranty  of  seaworthiness  in,  30,  686.     [See  also  Seawoethiness.] 


WA&EE,  POLICY, 
definition  of,  9,  311. 
form  of,  311. 

legal  at  common  law,  311. 
but  policies  in  the  common  form  are  taken  to  be  policies  on  interest,  311, 

313,  314. 
wager  policies  void,  312,  313. 
provisions  of  19  Geo.  II.  c.  37  did  not  extend  to  foreign  ships  or  their 

cargoes,  nor  to  Ireland,  313. 
but  no  such  exceptions  under  Marine  Insurance  Act,  313. 
other  exceptions  abolished  by  the  Act,  320. 
effect  of  no  expectation  of  interest,  314. 
whether  void  under  Gaming  Act,  315. 
what  policies  are  wager  policies,  316 — 319. 
valued  policy  not  a  wager  policy,  318. 
but  may  be  a  policy  by  way  of  gaming  or  wagering,  319. 
illegality  of  gaming  contracts  under  foreign  laws,  321. 
agent  must  account  to  principal  for  money  received  under,  121. 
whether  a  breach  of  warranty  to  keep  ship  uninsured,  637. 
return  of  premium,  1253,  1255. 

WAGERING,  STATUTES  AGAINST, 
whether  wager  policies  vrithin,  315. 

WAGES, 

of  master  insurable,  245,  308. 
of  officers  and  seamen.     [See  Seamen's  Waoes.] 

wages,  after  abandonment,   payable  by  abandonees  of  ship  out  of   the 
salvage,  1211. 

WAGES  AND  PROVISIONS, 

not  ordinarily  general  average,  915. 

in  port  of  refuge,  961. 

during  delay  or  embargo  are  not  covered  by  policy,  784,  835. 

WAIVER, 

of  implied  warranty  of  seaworthiness,  49,  690. 

of  compliance  with  representation,  561. 

of  disclosure  of  material  information,  618. 

of  breach  of  warranty,  62,  633. 

of  condition  as  to  commencement  of  voyage  within  a  reasonable  time,  376. 

of  notice  of  abandonment,  1062,  1091,  1190. 

WAIVER  CLAUSE,  23. 

WAR,  „  .  .,    .  ,  ^ 

public  policy  of  country  of  insurer  avoids  insurances  on  enemy  s  property, 
85,86,753.     [&«  Alien  Enemy.] 
and  on  trade  of  subject  with  the  enemy,  754.     [See  Illeoality.J 
but  not,  in  general,  insurances  on  trade  of  neutral  with  enemy,  755. 
\_8ee  Illeoaxitt.] 
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WAR  RISKS, 

resolutions  of  Lloyd's  underwriters  as  to,  10. 

clauses  excepting,  9  3 — 90S. 

mutual  associations  to  insure  against,  8 1 . 

"  WAREHOUSE  TO  WAREHOUSE"  CLAUSE,  328,  447,  n.  (e). 

WARRANTIES,  EXCEPTIVE, 

free  of  average.     [See  MEMORAurmM.] 
particular  average,  901. 
capture  and  seizure,  10,  903. 
confiscation  in  ports  of  discharge,  904. 
capture  in  port  generally,  906. 
mortality,  782. 

WARRANTIES,  EXPRESS, 

I.  General  rules  as  to  express  warranties, 

commonly  inserted  in  policies,  29. 
alteration  of  date  in  warranty  to  sail,  43. 

does  not  require  a  stamp,  47,  48. 
distinguished  from  representations,  .529  —  533. 
definition  of,  628. 

provisions  of  Marine  Insurance  Act  relating  to,  928. 
promissory  and  affirmative  warranties,  628. 
must  be  written  somewhere  on  the  face  of  the  policy,  29,  529,  629. 

or  be  referred  to  in  the  policy,  629. 
require  no  peculiar  form  of  words  nor  special  clause,  630. 
statement  of  national  character,  whether  a  warranty,  631. 
must  be  strictly  fnlflUed,  630,  632. 

whether  fulfilment  of,  always  a  condition  precedent,  632,  034. 
no  inquiry  can  be  made  as  to  materiality  of,  630,  632. 
breach  and  loss  need  not  be  connected,  633. 
breach  may  be  waived  by  insurer,  633. 

breach  is  no  defence  to  a  claim  for  a  loss  before  breach,  634. 
whether  non-compliance  with,  ever  excused,  635,  636. 
whether  assured  must  prove  compliance  with,  1277. 
construction  of,  by  mercantile  usage,  637. 

not  to  be  extended  by  implication,  638. 
meaning  in  warranty  of  "no  iron,"  637. 

of  "  seaman,"  637. 

of  "uninsured,"  637,  797. 

of  "lawful  trade,"  637. 

II.  IJfect  of  various  warranties. 

A.  Warrautiesprohibitingnavigatiou  within  certain  limits,  639. 

B.  Warranty  of  ship's  safety  at  particular  time  and  place,  640. 

that  ship  is  "  well "  or  "  safe  "  on  a  given  day,  640. 
that  ship  is  "  in  port"  on  a  given  day,  640. 
0.  Warranty  as  to  time  of  sailing,  641—663. 
summer  and  winter  risks,  641 . 
exact  compliance  with  this  warranty  required,  641. 
"  to  sail  after"  a  given  day,  641. 
"  to, sail "  from  an  island,  after  a  given  day,  642. 
"  to  sail "  and  "  to  sail  from  "  distinguished,  643. 
"  to  sail  "  before  a  given  day  in  a  policy  ' '  at  and  from  "  an  island 
or  district,  644. 
ship  must  quit  her  moorings  in  state  of  readiness  for  voyaee. 

644,  646.  * 

subsequent  unforeseen  detention  immaterial,  644,  645,  649. 
calling  for  despatches  at  another  port  immaterial,  645. 
sailing  to  rendezvous  for  convoy  sufficient,  646. 
state  of  ship  which  satisfies  warranty  "  to  sail,"  647. 

[The  references  are  to  the  Sections.] 
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WABRANTIES,  BXPRISSS— continued. 

II.  Effect  of  various  warranties— oontinuei. 

c.  Warranty  as  to  time  of  s&iimg—contimied. 
I'  to  sail "  in  a  voyage  la  stages,  648. 
involuntary  detention  after  sea  voyage  has  begun,  649. 
ship  mnst  break  ground,  650. 

virith  bond  fide  intention  to  prosecute  vovaffe,  651 
"to  depart,"  662.  ^ 

"to  sail  from,"  653. 
alteration  of  date  in,  does  not  need  fresh  stamp,  43,  47,  48. 

D.  Warranty  to  sail  with  convoy,  664. 

compliance  therewith  excused,  if  peace  supervenes,  636. 

E.  Warranty  of  neutrality, 

origin  and  object  of,  655. 
meaning  of,  656. 

implies  that  ship  or  goods  are  neutral  owned  at  commencement  of 
risk,  666. 

and  shall  so  remain  as  far  as  depends  on  the  assured,  656,  657. 

and  that  ship  shall  carry  necessary  papers  to  establish  her 
neutrality,  656,  661. 

and  shall  behave  as  a  neutral  ship,  656. 

breach  of  implied  condition  only  avoids  contract  in  case  of 
loss  due  thereto,  656,  661. 
instances  of  breach  of,  656. 
assured  does  not  warrant  events  beyond  his  control  after  beginning 

of  risk,  666. 
breach  of,  for  want  of  neutral  ownership, 

property  must  be  neutral  owned,  667. 

neutral  domicil  the  chief  test  of  neutrality,  657. 

unless  a,QqvaT:e&  flagrante  bello,  657. 

property  not  considered  neutral  when  connected  with  a  com- 
mercial establishment  in  a  hostile  country,  658. 

or  not  wholly  neutral  owned,  658, 
%      or  in  transit  to  or  from  a  hostUe  country,  659. 
breach  of,  for  want  of  neutral  origin, 

colonial  produce  of  the  enemy  considered  hostile,  660. 

aider,  if  last  shipped  from  a  neutral  port,  660. 
breach  of,  for  want  of  proper  documents  and  proofs  of  neutrality, 

proofs  of  national  character  required  by  the  law  of  nations,  661. 

the  flag,  661. 

the  passport  or  sea  letter,  661. 

the  certificate  of  registry,  661. 

thebiUof  sale,  661. 

the  muster  roll  on  ship's  articles,  661. 

the  charter-party,  661. 

the  log  book,  661. 

the  bill  of  health,  661. 

proofs  of  the  national  character  of  the  cargo,  661. 

the  want  of  none  of  these  documents  singly  is  conclusive,  661. 

documents  required  by  commercial  treaties,  662. 

want  of  document;-  required  by  ordinances  of  the  captor  state, 
but  not  by  law  of  nations,  no  breach,  663. 
breach  of,  by  engaging  in  privileged  colonial  or  coasting  trade  of 
the  enemy,  664. 

the  rule  of  1756..  664. 

rule  not  applied  to  goods  landed  at  a  neutral  port,  665. 

rule  not  admitted  in  the  United  States,  665. 
breach  of,  by  carrying  simulated  papers,  666. 

or  suspicious  papers,  666. 

or  attempting  to  disguise  belligerent  goods  as  neutral,  666. 

or  concealing  papers,  666. 

or  spoliating  or  destroying  papers,  666. 

[The  references  are  to  the  Sections.] 
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■WARRANTIES,  BXPKESS— continued. 

II.  Effect  of  various  warranties — continued. 

E.  Warranty  of  neutrality — continued. 

no  breach,  for  insured  neutral  ship  to  carry  enemy's  goods,  667. 

for  goods  neutral  owned  to  be  loaded  on  enemy's  vessel, 
667. 
unless  a  ship  of  war,  or  sailing  under  hostile  convoy, 
667. 
breach  of,  by  violating  blockade,  668. 

by  carrying  hostile  despatches  or  persons,  669,  670. 

ambassador's  despatches  not  within  the  rule,  669. 
by  carrying  contraband  of  war,  670. 
breach  of,  by  resistance  of  search, 

object  and  extent  of  right  of  search,  671. 

Armed  Neutrality  of  1780 . .  671. 

Declaration  of  Paris,  1856.  .672. 

exposition  of  the  doctrine  of  the  right  of  search  in  The  Maria,  673. 

resistance  of  search  by  convoy  is  a  forfeiture  of  neutrality  as 

to  the  whole  fleet,  674. 
the  right  of  search  includes  that  of  sending  into  port  for 

adjudication,  674. 
how  and  by  whom  it  can  be  exercised,  674. 
foreign  judgments  as  evidence  of  breach  of  neutrality, 
must  be  of  a  competent  Court  of  prize,  676. 
Court  must  be  captor's,  676. 
sitting  in  dominions  of  captor  or  his  ally,  676. 
whether  prize  may  be  in  neutral  port,  677. 
how  far  the  sentence  of  such  Court  is  conclusive  evidence  of 
breach,  678—685. 
rule  expounded  by  Lord  Ellenborough,  678. 
and  followed  in  the  United  States,  678. 
sentence  only  conclusive  as  to  what  it  professes  to  decide,  679. 
grounds  of   condemnation   may  be  inferred  from   whole  of 

sentence,  680,  682. 
sentence  conclusive  though  unjust,  681. 
efleot  of  sentence  may  be  obviated  by^  special  agreement,  683. 
sentence  expressly  on  ground  of  breach  of  arbitrary  regulation 

not  proof  of  breach,  684. 
sentence  good  in  part,  685. 

F.  Warranty  to  remain  partially  uninsured,  637,  797. 

WARRANTIES,  IMPLIED, 
terms  implied  in  policies,  30. 
may  be  waived  without  additional  stamp,  49. 
implied  warranty  as  to  seaworthiness.     [<See  Seawoeihinbss.] 
no  implied  warranty  as  to  nationality,  727. 
implied  warranty  that  ship's  papers  shall  be  as  required  by  law.      [5e« 

Implied  Condition  that  Ship  bhail  bepeopeelt  documented.] 
implied  warranty  of  the  legality  of  the  adventure,     \_8ee  iLLEQAiiiTT.] 

WARRANTY  OF  NEUTRALITY,  655-685.     [See  Waeeanties,  Expebss.] 

WARRANTY  OP  SHIP'S  SAPETY,  640.     [See  Waeeantibs,  Express.] 

WARRANTY   RESTRICTING   NAVIOATION,    639.      [&e   Waeeanties, 
Expebss.] 

WARRANTY  TO  KEEP  PARTLY  UNINSURED,  637,  797. 

WARRANTY  TO  SAIL,  641—653.    [See  Waeeanties,  Expeebs.] 

^The  referenaes  are  to  the  Sections.] 
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WEAR  AND  TEAS, 

risk  of  loss  by,  does  not  fall  on  underwriter,  775 

what  IS  wear  and  tear,  and  what  average  loss,  775 

m  case  of  anchors  and  cables,  776. 

in  case  of  masts,  spars  and  sails,  776. 

technical  wear  and  tear,  777. 

damage  caused  by  springing  a  leak,  777 

mT82r  *°  """^  I'y  fig^Mng,  by  enemy's  shot,  by  worms,  rats,  &c., 
damage  to  copper  sheathing,  777. 

WEARING  APPAREL, 

not  covered  by  general  policy  on  goods,  224,  225. 
does  not  contribute  in  general  average,  972. 

WELL, 

warranted  "  well "  on  a  given  day,  640. 

WHALING  VOYAGES, 

the  prod^uoe  of  the  fishing  is  covered  by  poUcy  on  goods,  226. 
but  the  "  outfit "  and  stores  are  not,  226.  »    .     ' 

nor  by  poUoy  on  ship,  219. 

WORMS, 

damage  to  hull  of  ship  by,  777,  825. 

WRECK,  WRECKAGE, 

cut  away,  whether  general  average,  929. 
what  is  wreck,  929. 
wreckage  of  cargo,  930. 

principle  applied  to  voluntary  stranding,  942. 

value  of,  whether  to  be  taken  into  account  in  estimating  constructive  total 
loss,  H24. 

WRECK,  REMOVAL  OP, 

abandonment  to  underwriters  releases  shipowners  from  liability,  1212. 
do  underwriters  on  ship  become  liable  for  ?  1213. 

WRECKERS, 

plunder  by,  837,  1049. 


YORK- ANTWERP  RULES,  918  and  Appendix  C. 

\_The  references  are  to  the  Sections.^ 
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